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SCHEDULE 


SHOWING    IN    WHAT    VOLUMES    OF    THIS    SERIES    THE    CASES 

REPORTIiD  IN   THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  reportB  are  In  parentheses,  and  the  numbers  of  this  series  in  bold-faeed  flgnres. 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 
91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 
42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106,  107,  108)  54 
(109,  110)  55;  (111)  56;  (112)57;  (113)59;  (114)  62;  (115,  116)  67 
(118,  119)  72;  (120)  74;  (121)  77;  (122,  123,  124,  125)  82;  (126,  127)  85. 
(128)  86;  (129)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (134)  92;  (135) 
93. 

Arkansas.  —  (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26; 
(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  54; 
(63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86;  (70)  91. 

California.  — (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 
13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22 
(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33 
(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  42;  (104)  43, 
(105)45;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  111)  52;  (112) 
53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (U9)  63; 
(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77; 
(127)78;  (128,  129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134) 
86;  (1.35)  87;  (136)  89;  (137)  92;  (138)  94. 

Colorado. —(10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25; 
(17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  58;  (24)  65; 
(25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93. 

Connecticut.  —  (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25; 
(61)  29;  (62)  36;  (63)  38;  (G4)  42;  (65)  48;  (66)  50;  (67)  52;  (6S)  57; 
(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  92. 

Delaware. —(5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Honst.)  43; 
(1  Marv.)  65;  (2  Marv.)  69;  (1  Peuuewill)  73;  (2  Pennewill)  82;  (3 
Pennewill)  94. 

Florida. —(22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 
(30)32;  (31)  34;  (32)  37;  (33)  39;  (34)43;  (35)  48;  (36)  51;  (37)  53; 
(38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89. 

Georgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20 
(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35;  (91,  92,  93)  44 
(94)  47;   (95,   96)  51;   (97)  54;    (98)  58;  (99)  59;  (100)  62;  (101)  66 

C6; 
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(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  75; 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (114)88;  (115)  90;  (IIG) 
94. 

Idaho.  —  (2)  35. 

Illinois. —(121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143, 
144,  145)  36;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 
(154)45;  (153.155)46;  (156)47;  (157)48;  (158)49;  (159)50;  (160, 
161)  52;  (162)53;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (1S5) 
76;  (186)  78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  85; 
(193)  88;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94. 

Indiana. —(112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 
(128)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36;  (134)  39; 
(135)  41;  (136)  43;  (137)  45;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  3 
Ind.  App.;  141)  50;  (4,  5,  6  lad.  App.;  142)  51;  (7,  8  Ind.  App.;  143)52; 
(9,  10  Ind.  App.)  53;  (1]  Ind.  App.)  54;  (13  Ind.  App.;  144)  55;  (14 
Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind. 
App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  72;  (153)  74;  (23  lad.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)80;  (25  lad.  App.)  81;  (156)  83;  (26  Ind.  App.)  84;  (157; 
27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind.  App.)  94. 

Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20 
(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45 
(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96,  97)  59;  (98)  60 
(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68 
(107)  70;  (108)  75;  (109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86 
(114)  89;  (115)  91;  (116)  93;  (117)  94. 

Kan.sas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 
(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39 
(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (59)  68;  (60)  72 
(61)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  93. 

Kentucky.  —  (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29 
(91)34;  (92)36;  (93)40;  (94)42;  (95)44;  (96)  49;  (97)  53;  (98)  56 
(99)  59;  (100)  66;  (101)  72;  (102)  80;  (103)  82;  (104)  84;  (105)  88 
(106)  90;  (107)  92;  (lOS)  94. 

Louisiana.  —  (39  La.  Aan.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 
Ann.)  21;  (43  La.  Aaa.)  26;  (44  La.  Ann.)  32;  (45  La.  Ann.)  40;  (46, 
47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69; 
(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (106)  87;  (107) 
90;  (108)  92;  (109)  94. 

Maine. —  (79)1;  (80)6;  (81)  10;  (82)17;  (83)23;  (84)30;  (85)35;  (86)41; 
(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  80; 
(95)  85;  (96)  90;  (97)  94. 
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Maryland.  —  (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)  45;  (79)  47;  (81)  48;  (82)  51; 

(83)  55;  (84)  57;  (85)  60;  (86)  63;  (87)   67;  (88)   71;  (89)  73;  (90)    78; 

(91)  80;  (92)  84;  (93)  86;  (94)  89;  (95)  93;  (96)  94. 
Massachusetts. —(145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;   (164)  49;  (165)  52; 

(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70; 

(173)  73;  (174)  75;  (175)  78;  (176)  79;.  (177)  83;   (178)  86;    (179)  88; 

(180)  91;  (181)  92;  (182)  94. 
MiCHioAN.—  (60,  61)  1;  (62)  4;  (6.3)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 

82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

31;  (93)  32;  (94)  34;  (95,   96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;    (104)  53;  (105)  55;  (106)  58;  (107)  61; 

(108)  62;    (109)   63;  (110)  64;  (111)66;  (112,  113)67;  (114)68;  (115) 

69;  (116,  117)  72;  (118)  74;  (119)  75;    (120)  77;    (121,  122)  80;    (123) 

81;  (124)  83;  (125)  84;  (126)  86;  (127)  89;  (128)  92. 
Minnesota.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36:  (51,  52) 

38;  (53)39;  (54)  40;  (55)43;  (56)45;  (57)47;  (58)49;  (59)50;  (60)51; 

(61)  52;  (62)  54;  (63)  56;  (64)  58;  (65)   60;  (66)  61;  (67,   68)  64;   (69) 

65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,   77)  77; 

(78,  79)  79;  (SO)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 

94. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 

(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 

(80)  92. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)  23;  (104,  105)  24;  (106)27;  (107)  28; 

(108,109)32;  (110,  111)  33;  (112)  34;  (J  13,  114)  35;  (115)37;  (116,  117) 

38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 

(133)  54;  (1.34)  56;  (135,   136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

62;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)69;  (147,  148)71; 

(149,  150)  73;  (151)  74;  (152)  75;  (153,   154)  77;  (155)  78;  (156)  79; 

(157)  80;   (158,   159)  81;   (160)  83;    (161)  84;  (162,  163)  85;  (164)  86; 

(165)88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171)  94. 

Montana. —  (9)  18;   (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43;  (15)48; 

(16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)    75; 

(24)  81;  (25)  87;  (26)  91;  (27)  94. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  26;  (30) 

27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;    (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53;  (47,  48) 

58;  (49)  59;  (50)  61;  (51,  52)   66;  (53)  68;  (54)   69;  (55)  70;  (56)  71; 

(57)  73;  (58)  76;  (59)  80;  (60)  83;  (61)  87;  (62)  89;  (63)  93. 
Nevada. —(19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77;  (25)  83. 
New  Hampshire.  —  (64)   10;  (62)  13;  (65)   23;  (66)   49;  (67)  68;  (68)  73; 

(69)  76;  (70)85;  (71)  93. 
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Nkw  Jersey.  — (43  K  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (54 
N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (53 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 
Eq.;  58  N.  J.  L.)  55;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.) 
73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J. 
Eq.)  83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J.  Eq.) 
90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92.  < 

New  York. —  (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 
(114)  11;  (115)12;  (116,  117)15;  (118,  119)16;  (120)17;  (121)18;  (122) 
19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130. 
131)27;  (132,133)28;  (134)30;  (135)31;  (136)32;  (137)33;  (138)34 
(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43;  (145)  45 
(146)48;  (147)49;  (148)51;  (149)52;  (150)55;  (151)56;  (152)57. 
(153)  60;  (154)  61;  (155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160) 
73;  (161,  162)  76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85; 
(169,  170)  88;  (171)  89;  (172)  92;  (173)  93. 

North  Cakolina.  —  (97,  98)  2;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 
17;  (105)  18;  (106)  19;  (107)  22;  (108)23;  (109)  26;  (110)28;  (111)  32 
(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  54 
(119)  56;  (120)  58;  (121)  61;  (122)65;  (123)  68;  (124)  70;  (125)  74 
(126)  78;  (127)  80;  (128)  83;  (129)  85;  (130)  89;  (131)  92. 

North  Dakota.  —(1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7)  66;  (8)  73; 
(9)  81;  (10)  88. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29 
(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49 
(53  Oliio  St.)  53;  (54  Ohio  St.)  56;  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63 
(58  Ohio  St.)  65;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76, 
(62  Ohio  St.)  78;  (63  Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  8  7 
(66  Ohio  St.)  90;  (67  Ohio  St.)  93. 

Oregon. —  (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;   (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52;   (29)  54;   (30) 

60;  (31)  65;  (32)  67;  (33)  72;   (34)  75;  (35)  76;   (36)  78;  (37)  82;  (38) 

84;  (39)  87;  (40)  91;  (41)  93. 
Pennsylvania. —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139.  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  «8;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53; 

(177  Pa.  St.)  55;  (178  Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (ISl  Pa.  St.) 

59;  (182  Pa.  St.)  61;  (183,  184  Pa.  St.)  63;  (1S5  Pa.  St.)  64;  (186  Pa. 

St.)  65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190  Pa. 


10  Schedule. 

St.)  70;  (191  Pa.  St)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74;  (194  Pa. 
St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa.  St.)  80;  (198  Pa. 
St.)  82;  (199  Pa,  St.)  85;  (195,  200  Pa.  St.)  86;  (201  Pa.  St.)  88;  (202 
Pa.  St.)  90;  (203,  204  Pa.  St.)  93. 
Rhode  Island. —  (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20)  78;  (21) 
79;  (22)  84;  (23)  91. 

SoirrH  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  26 
(34)  27;  (35)  28;  (.36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42;  (41)  44 
(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)57;  (47)  58;  (48)  59;  (49)  61 
(50)  62;  (51)  64;j;52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76;  (58)  79 
(59)  82;  (60,  61)  85;  (62)  89;  (63)  90;  (64)  92. 

South  Dakota. —(1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55;  (7)  58; 
(8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86;  (15)  91. 

Tennessee.  — (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25;  (91)  30; 
(92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56;  (98)  60;  (99)  63; 
(100)  66;  (101)  70;  (102)73;  (103)76;  (104)  78;  (105)80;  (106)82; 
(107)  89;  (108)  91. 

Texas. —(68)  2;  (69;  24  Tex.  App.)  5;  (70;   25,  26  Tex.  App.)  8;   (71)  10; 

(27  Tex.   App.)  11;    (72)  13;  (73,  74)  15;  (75)  16;   (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;    (29  Tex.   App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.;  86)  37; 

(86;   32  Tex.    Cr.    Rep.)    40;  (87;   33   Tex.  Cr.   Rep.)  47;  (34  Tex.   Cr. 

Rep.;  88)  53;   (89,  90)  59;  (35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61; 

(91;  37  Tex.   Cr.   Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  ^30  Tex.  Cr. 

Rep.)  73;  (40  Tex.  Cr.  Rep.)  76;  (93)   77;  (94)  86;  (95)  93. 
Utah.— (13)  57;  (14)  60;  (15)    62;  (16)  67;  (17)  70;  (18)  72;  (19)  75;  (20) 

77;  (21)  81;   (22)  83;  (23)90;  (24)  91. 
Vermont.  —  (60)  6;    (61)  15;  (62)  22;    (63)  25;  (64)  33;  (65)  36;  (66)  44; 

(67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76;  (72)  82;  (73)  87;  (74)  93. 
Virginia.  —  (82)  3;    (83)5;    (84)10;   (85)17;  (86)19;  (87)24;  (88)29;  (89) 

37;  (90)  44;  (91)  50;  (92)  53;  (93)  57:  (94,  95)  64;  (96)  70;  (97)  75; 

(98)  81;  (99)86;  (100)  93. 
Washington. —(1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)34;   (6)  36;   (7)  38;  (8) 

40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14)  53;  (15)  55;  (16)  58; 

(17)  61;  (18)  63;  (19)  67;  (20)   72;    (21)   75;   (22)  79;   (23)  83;   (24)  85; 

(25)  87;  (26)  90;  (27)  91;  (28,  29)  92;  (30)  94. 
West  Virginia. —  (29)  6;    (30)  8;    (31)  13;    (32,  33)  25;   (34)  26;    (35)  29; 

(36)  32;  (37)  38;  (38,  39)  45;  (40)  52;  (41)   56;  (42)   57;  (43)  64;  (44) 

67;  (45)  72;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (51)  90;  (52) 

94. 
Wisconsin.  —(69)  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  20;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  33;  (S3)  35;  (84)  36;  (85,   S6)   39 

(87)  41;    (88)  43;    (89)  46;  (90)  48;    (91)  51;    (92)  53;  (93)  57;  (94)  59 

(95)  60;  (96,  07)  65;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  72;  (103)  74 

(104,  105)76;  (106)80;    (107,   108)  81;  (109)  83;    (110)  84;    (111)  87 

(112)  88;  (113)90;  (114)  91. 
Wyo.mi.ng.  —(3)  31;  (4)  62;  (5)  63;  (6)  71;  (7)  75;  (8)  80;  (9)  87. 
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Duubar  v.  Dunbar Bankruptcy 180  Mass.  170 623 

Edwards  etc.  Construction  Co.  v.  )  ^^^^^^  Assessments.  .117  Iowa,  365 301 
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Bridge  Co | 
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Johusou  V.  Martin Factors 87  Minn.  370 706 
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McDaniels  v.  J.  J.  Connelly  Shoe  )  ^^^^^^ 3^  ^y^^^    .^^         gg^ 

<^« f 

McGannon    v.    Miller's    National  }  ,  .p-,   ,,      ,  ,„  ..-o 

,        .,  yinsurance 171  Mo.  143 >78 

Ins.  Co j  ,  , 

McKenna  v,  Eaton Party-walls 182  Mass.  346 661 

Mabry  v.  City  Electric  Ry.  Co  ... .  Dan.ages 116  Ga.  624 141 

M.i''ottin      v.      Mucual      Reserve  /  ,,  . -,  ,,  .,,,^  ,.„„ 
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HOUGH   V.   HUNT. 

[138  Cal.  142,  70  Pac.  1059.] 

MINING  CLAIM— Watchman's  Services  as  Work.— The  em- 
ployment of  a  person  to  live  in  a  house  on  a  mining  claim, 
and  take  care  of  the  property,  such  watching  not  being  required,  is 
ii,  t  such  work  on  the  claim  as  will  save  it  from  forfeiture,     (p.  18.) 

I.  N.  Thome,  James  Farraher,  James  D.  Fairchild,  and 
Oliver  P.  Evans,  for  the  appellants. 

L.  F.  Coburn,  for  the  respondents. 

14a  TEMPLE,  J.  This  is  a  contest  for  a  mining  claim 
located  upon  the  public  land  of  the  United  States. 

The  plaintiffs  had  been  in  possession  of  a  quartz  mining 
location  for  several  years.  The  ground  had  been  previously 
Avorked  as  a  placer  claim  by  one  Borland,  who,  after  having 
made  a  lode  location,  sold  and  conveyed  it  to  plaintiffs.  They 
proceeded  to  work  upon  it,  spending,  as  the  court  found, 
about  one  thousand  dollars  in  the  development  of  the  mine. 
They  sunk  a  shaft  upon  the  supposed  lode  some  twenty-five 
feet,  put  up  a  winze,  etc.,  and  built  a  shed  over  their  shaft. 
In  1898,  however,  according  to  the  findings,  they  performed 
only  twenty-five  dollars'  worth  of  work  toward  working  and  de- 
veloping the  mine,  and  therefore  early  in  January,  1899,  ^'^^ 
the  defendants  entered  upon  the  mine  and  relocated  it  as 
vacant  ground.  The  defendants  do  not  claim  that  the  mine 
had  been  abandoned,  but  solely  that  the  plaintiffs  had  for- 
feited tlieir  rights  by   failure  to   do  the  requisite   amount  of 
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work  in  1898.  This  is,  therefore,  no  question  of  abandonment 
in  this  case,  althou2h  plaintiffs  seom  inclined  to  discuss  that 
matter.  Whether  the  plaintiffs  did  one  hundred  dollars'  worth 
of  work  in  working  or  in  developing  their  mine  in  1898  is  the 
only  question  of  importance  in  the  case. 

The  court  found  that  plaintiffs  did  not  do  to  exceed  twenty- 
fi.ve  dollars'  worth  of  work  on  the  mine  in  1898,  The  finding 
is  abundantly  supported  by  the  evidence.  The  contention  to 
the  contrary  depends  entirely  upon  the  fact  that  plaintiffs 
owned  a  house  within  the  boundaries  of  the  location  and  em- 
ployed some  one  to  live  in  it  and  paid  such  person  forty-five 
dollars  per  month.  It  is  claimed  that  such  person  at  least 
took  care  of  the  property  on  the  mine.  It  is  not  shown  that 
he  was  employed  to  do  anything  of  the  kind;  but  if  that  had 
been  shown  the  conclusion  of  the  trial  court  is  emincntlv 
sound,  that  such  watching  was  not  required  and  was  not  work 
on  the  mine.  The  cases  must  be  rare  in  which  it  can  justly 
be  said  that  such  money  is  expended  in  prospecting  or  work- 
ing the  mine.  There  may  be  cases  where  work  has  been  tem- 
porarily suspended,  and  there  are  structures  which  are  likely 
to  be  lost  if  not  cared  for,  and  it  appears  that  the  structures 
will  be  reqiiired  vrhen  work  is  resumed,  and  that  the  parties 
do  intend  to  resume  work,  in  which  money  expended  to 
preserve  the  structures  will  be  on  the  same  basis  as  money  ex- 
pended to  create  them  anew.  But  this  could  not  go  on  in- 
definitely. As  soon  as  it  should  appear  that  this  was  done 
laerely  to  comply  with  the  law  and  to  hold  the  property 
without  any  intent  to  make  use  of  such  structures  within  a 
reasonable  period,  such  expenditure  could  not  be  said  to  have 
been  made  in  work  upon  the  mine.  Much  less  could  the  mine- 
owner  bring  picks,  shovels  and  things  of  that  kind,  upon  the 
mine,  and  have  some  one  to  watch  them  to  prevent  their  being 
stolen,  and  have  such  cost  of  watching  considered  as  work  up- 
on tlie  mine. 

The  act  passed  by  our  legislature  in  March,  1897,  making 
further  requirements  in  addition  to  those  made  by  the  act  of 
Congress  in  regard  to  locating  mining  claims  was  repealed  in 
'^**  March,  1899,  before  the  new  discovery  and  amended  loca- 
tion made  by  defendants  in  September,  1899.  They  were  then 
required  to  comply  only  with  the  act  of  Congress  upon  the 
subject,  which  the  findings  plainly  show  they  did.  This  was 
all  prior  to  the  time  plaintiffs  claim  to  have  resumed  work 
en  the  mine.     That  was  in  November,  1899. 
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The  alleged  errors  in  regard  to  rulings  upon  evidence  were 
all  immaterial.  If  the  evidence  had  been  allowed,  it  might 
tend  to  prove  that  plaintiffs  had  not  abandoned  the  mine. 
That  they  had  not  was  taken  for  granted,  and  the  fact  was 
utterly  immaterial. 

The  judgment  and  order  are  affirmed. 

Henshaw  and  McFarland,  JJ.,  concurred. 
Hearing  in  Bank  denied. 


The  Services  of  a  WatcJiman  ja  looking  after  mining  property  may, 
imder  some  circiimstanceg,  constitute  work  upon  the  claim  suflficient 
to  hold  it:  See  the  monographic  noto  McKay  v.  McDougall,  87  Am. 
St.  Eep.  411. 


PULLEN  V.  PLACER  COUNTY  BANK. 

[138  Cal.  169,  71  Pac.  83.] 

GIFT.— There  Can  he  no  Gift  without  an  intention  to  give, 
and  a  delivery,  actual  or  constructive,  of  the  thing  given,  (pp.  20, 
21.) 

GIFT  OF  CHECK— To  be  Presented  After  Drawer's  Death.— 
If  a  check  is  drawn  without  consideration,  and  delivered  to  the  payo^j 
with  the  request  not  to  present  it  until  after  the  drawer's  death, 
the  gift  is  not  complete;  and  if  the  bank,  with  knowledge  of  the 
drawer's  death,  pays  the  check,  it  is  liable  for  the  amount  thereof 
to  the  decedent's  estate,     (pp.  21,  25.) 

CHECK  —Right  to  the  Fund.— When  a  check  is  given  the 
money  does  not  thereby  become  the  property  of  the  payee,  nor  is  it 
placed  beyond  the  control  of  the  depositor,     (p.  22.) 

CHECK— As  Assignment  of  Fund.— A  check  does  not  operate 
of  itself  before  presentation,  as  an  assignment  to  the  payee  of  the 
money  for  which  it  is  drawn,     (p.  22.) 

CHECK— Obligation  of  Bank  to  Payee.— The  bank  upon  which 
a  check  is  drawn  has  no  contract  with  the  payee,  and  is  under  no 
legal  obligation  to  him,  and  its  refusal  to  pay  the  check  does  not 
give  him  a  right  of  action  against  it.     (p.  23.) 

EQUITABLE  ASSIGNMENT  of  Chose.— There  can  be  no 
equitable  assignment  of  a  chose  in  action  for  which  there  is  a  want 
of  consideration,     (p.  25.) 

GIFT.— Equity  Will  not  Lend  its  Aid  to  Perfect  a  gift  that 
is  incomplete,     (p.  25.) 

F.  P.  Tuttle,  Lee  E.  Wallace,  Charles  Tuttle,  and  Stoney, 
Eouleau  &  Stoney,  for  the  appellants. 

John  W.   Fulweiler,  for  the  respondent. 
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*«»  HARRISOX,  J.  This  cause  was  submitted  to  the  su- 
perior court  upon  an  agreed  statement  showing  the  following 
facts,  viz.:  In  November,  1897,  John  W.  Clarke,  Sr.,  had  on 
deposit  with  the  defendant  the  sum  of  twelve  hundrf^d  dollars, 
which  remained  on  such  deposit  until  after  his  death.  During 
that  month,  for  the  purpose  of  making  a  gift  of  one  thousand 
dollars  to  his  son,  John  W.  Clarke,  Jr.,  he  drew  a  check  upon 
the  defendant  for  that  amount  of  mone}',  and  delivered  it  to  his 
son,  saying  that  he  could  get  the  money  from  the  bank;  but, 
after  delivering  it  to  him,  stated  that  he  wished  he  would  not 
present  it  until  after  his  death.  The  son  complied  with  his 
wish,  and  did  not  present  the  check  until  the  morning  after  his 
father's  death.  He  died  September  29,  1898,  and  on  Septem- 
ber 30th  the  son  presented  the  check  to  the  bank,  and  it  was 
paid.  The  bank  had,  however,  been  informed  of  the  death  of 
the  father  before  the  check  was  presented  for  payment.  The 
present  ^''^  actioa  is  brought  to  recover  from  the  bank  the 
amount  of  the  check  as  money  deposited  with  it  by  the  de- 
ceased, and  held  on  deposit  at  the  time  of  his  death.  The 
superior  court  rendered  judgment  in  favor  of  the  defendant, 
and  the  plaintiffs  have  appealed. 

The  question  presented  upon  the  appeal  is  whether,  under 
the  above  facts,  the  intended  gift  of  the  father  to  the  son  had 
become  complete  before  his  death,  or  whether  it  was  merely  in- 
choate. If  the  transaction  between  them  constituted  a  com- 
pleted gift,  the  money  represented  by  the  check  belonged  to 
the  son,  and  the  bank  was  justified  in  paying  it  to  him,  while, 
on  the  other  hand,  if  the  gift  had  not  been  perfected,  but  was 
incomplete  at  the  time  of  his  death,  the  money  in  the  bank 
belonged  to  his  estate  and  descended  to  his  heirs,  and  its  pay- 
ment by  the  bank  was  unauthorized. 

Section  1146  of  the  Civil  Code  defines  a  gift  to  be  "a  trans- 
fer of  personal  property  made  voluntarily  and  without  con- 
sideration"; and  under  section  1147  a  verbal  gift  is  invalid 
unless  accompanied  by  a  delivery  to  the  donee  of  the  thing 
given,  if  it  is  capable  of  delivery,  or  of  the  means  of  obtaining 
it>  possession  and  control.  ''There  can  be  no  gift  without  an 
intention  to  give  and  a  delivery,  either  actual  or  constructive, 
Ol  the  thing  given.  There  must  be  both  a  purpose  to  give  and 
tlie  execution  of  this  purpose.  The  purpose  must  be  expressed 
— either  orally  or  in  writing — and  it  must  be  executed  by 
the  actual  delivery  to  the  donee  of  the  thing  given,  or  of  the 
means  of  getting  possession  and  enjoyment  thereof.     It  is  the 
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fnct  of  delivery  that  converts  the  unexecuted  and  revocable 
purpose  into  an  executed  and  complete  gift'' :  Knight  v.  Tripp, 
121  Cal.  674,  54  Pac.  267.  A  gift  vests  the  donee  with  the 
absolute  property  in  the  thing  given,  and  it  is  no  longer 
f.ubject  to  the  control  of  the  donor.  If,  on  the  other  hand,  the 
thing  given  remains  nnder  the  control  of  the  donor,  or  (except 
in  the  case  of  a  gift  causa  mort^'s)  is  subject  to  his  revoca- 
tion, his  gift  is  not  complete.  There  is  no  difference,  how- 
ever, in  this  particular  between  a  gift  inter  vivor  and  a  gift 
causa  mortis.  In  either  case  it  is  not  complete  unless  there  is 
either  an  actual  or  symbolic  delivery  to  the  donee  of  the 
thing  to  be  given:  Knight  v.  Tripp,  121  Cal.  674,  54  Pac. 
267.  In  the  present  case,  the  gift  was  verbal,  and  the  prop- 
erty which  the  father  intended  to  ^''^  give  to  his  son  was 
money  on  deposit  in  the  bank.  The  check  was  not  itself 
the  property  which  the  father  intended  to  give,  but  was 
merely  a  direction  to  the  defendant  to  pay  one  thousand 
dollars  to  the  son.  It  indicated  the  amount  to  be  given 
and  the  place  at  which  the  money  was  to  be  delivered.  The 
check  was  not  a  symbolic  delivery  of  the  money,  but  it 
■was  a  delivery  of  the  means  by  which  the  son  could  obtain 
possession  of  the  money.  It  w^as,  however,  subject  to  revoca- 
tion by  the  father  at  any  time  before  its  presentation  to  the 
bank,  and  was  in  fact  revoked  by  his  death.  The  request  of 
the  father  that  the  son  would  not  present  the  check  until  after 
his  death  did  not  affect  the  sufficiency  of  the  gift.  If  the  gift 
vrere  complete  by  his  delivery  of  the  check,  such  subsequent 
request  would  not  destroy  its  validity,  and  if  not  then  com- 
plete, this  request  would  not  have  the  effect  to  dispense  with 
its  presentation  for  the  purpose  of  making  it  complete.  By 
the  failure  of  the  son  to  present  the  chc-ck,  there  was  no 
delivery  of  the  money  during  the  lifetime  of  the  father,  and 
the  gift  was  therefore  not  complete. 

This  question  has  frequently  arisen  in  cases  where  a  gift 
causa  mortis  is  claimed  by  reason  of  a  check  given  for  that 
purpose,  but  it  is  invariably  held  that  unless  the  check  is 
presented  in  the  lifetime  of  the  donor  it  is  inctlective:  Harris 
v.  Clark,  3  X.  Y.  93,  51  Am.  Dec.  352,  and  note;  In  re  Beak's 
Estate,  L.  P.  13  Eq.  489.  Under  a  state  of  facts  similar  to 
those  in  the  present  case  presented  in  Simmons  v.  Cincinnati 
gav.  Soc,  31  Ohio  St.  457,  27  Am.  Pep.  521,  the 
court  held  that  the  gift  was  incomplete,  saying:     ''Until  the 
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check  was  either  paid  or  accepted  the  gift  was  incomplete; 
and  in  the  absence  of  such  payment  or  acceptance  the  death  of 
the  drawer  operated  as  a  revocation  of  the  check.  It  is  well 
settled  that,  in  order  to  constitute  a  valid  gift,  there  must  be 
a  complete  delivery  of  the  subject  of  the  gift,  either  actual  or 
constructive.  The  check  in  the  present  instance  was  a  mere 
order  or  authority  to  the  payee  to  draw  the  money;  and  be- 
ing without  consideration,  it  was  subject  to  be  countermanded 
or  revoked  while  it  remained  unacted  on  in  the  hands  of  the 
payee.''  The  same  rule  is  declared  in  Hewitt  v.  Kaye,  L.  E. 
6  Eq.  198;  Second  Nat.  Bank  v.  Williams,  13  Mich.  28?; 
Thresher  v.  Dyer,  69  Conn.  404,  37  Atl.  679;  ^^^  q^j.^^  ^_ 
Howe,  130  Mass.  350;  Appeal  of  Waynesburg  College,  11] 
Pa.  St.  130,  56  Am.  Eep.  252,  and  note,  3  Atl.  19. 

The  relation  between  a  bank  and  its  depositors  is  that  of 
debtor  and  creditor  respectively,  and  the  money  deposited 
with  the  bank  becomes  its  property,  and  is  no  longer  under 
the  control  of  the  depositor.  A  check  is  only  a  direction  to 
the  bank  to  pay  a  certain  sum  of  money  to  the  person  therein 
named.  The  money  does  not  thereby  become  the  property 
of  the  payee,  nor  is  it  placed  beyond  the  control  of  the  de- 
positor. Until  it  is  presented  to  the  bank,  the  drawer  may 
countermand  its  payment,  or  he  may  direct  a  different  dis- 
position of  the  moneys  to  his  credit  in  the  bank. 

Neither  does  a  check  of  itself  before  presentation  operate  as 
an  assignment  to  the  payee  of  the  money  for  which  it  was 
drawn.  "^An  ordinary,  uncertified  check  upon  a  general  ac- 
count is  neither  a  legal  nor  an  equitable  assignment  of  any  part 
of  the  sum  standing  to  the  credit  of  the^ depositor,  and  confers 
no  right  upon  the  payee  that  he  can  enforce  against  the  bank-': 
O'Connor  v.  Mechanic's  Bank,  124  N.  Y.  324,  26  N.  E.  816 . 
"A  cheek  upon  a  bank  in  the  usual  form,  not  accepted  or 
certified  by  its  cashier  to  be  good,  does  not  constitute  a 
transfer  of  any  money  to  the  credit  of  the  holder;  it  is  simply 
an  order  which  may  be  countermanded  and  payment  for- 
bidden by  the  drawer  at  any  time  before  it  is  actually  cashed. 
Jt  creates  no  lien  upon  the  money  which  the  holder  can 
enforce  against  the  bank.  It  does  not  of  itself  operate  as  an 
equitable  assignment":  Florence  Min.  Co.  v.  Brown,  124  IT. 
S.  385.  In  Hopkinson  v.  Foster,  L.  E.  19  Eq.  74,  the  master 
of  the  rolls,  Sir  George  Jessel,  said:  "A  check  is  clearly 
not  an  assignment  of  money  in  the  hands  of  a  banker;  it 
is  a  bill  of  exchange  payable  at  a  banker's.     The  banker  is 
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bound  by  his  contract  with  his  customer  to  honor  the  check 
^v■hen  he  has  sufficient  assets  in  his  hands.  If  he  does  not 
fulfill  his  contract  he  is  liable  to  an  action  by  the  drawer  in 
whicii  heavy  damages  may  be  recovered  if  the  drawer's  credit 
has  been  injured";  and  referring  to  some  expression  of  Mr. 
Justice  Byles,  said :  "I  am  quite  sure  that  learned  judge  never 
meant  to  lay  down  that  a  banker  who  dishonors  a  check  is 
liable  to  a  suit  in  equity  by  the  holder":  See,  also,  Chapman 
'*^  V.  White,  6  N.  Y.  412,  57  Am.  Dec.  464;  Bullard  v. 
JJandall,  1  Gray,  605,  61  Am.  Dec.  433;  Harrison  v.  Wright, 
100  Ind.  515,  58  Am.  Rep.  805;  Dickinson  v.  Coates,  79  Mo. 
250,  49  Am.  Eep.  228;  National  Com.  Bank  v.  Miller,  77  Ala. 
168,  54  Am.  Rep.  50;  Attorney  General  v.  Continental  Life 
Ins.  Co.,  71  N".  Y.  325,  27  Am.  Eep.  55. 

If  it  could  be  held  that  by  drawing  a  check  the  drawer 
thereby  assigned  that  amount  of  money  to  the  payee,  it  would 
follow  that  the  money  represented  by  the  check  became  thereby 
the  property  of  the  payee,  and  that  he  could  maintain  an  ac- 
tion against  the  bank  for  its  recovery,  subject  to  any  defense 
that  the  bank  might  have  against  the  depositor;  but  the 
almost  universal  line  of  authority  is,  that  such  action  cannot 
be  maintained.  The  bank  upon  which  a  check  is  drawn  has 
no  contract  with  the  payee,  and  is  under  no  legal  obligation  to 
hira,  and  its  refusal  to  pay  the  check  does  not  give  to  the  payee 
a  right  of  action  against  it.  "The  holder  takes  the  check  on 
the  credit  of  the  drawer,  in  the  belief  that  he  has  funds  to 
meet  it,  but  in  no  sense  can  the  bank  be  said  to  be  connected 
with  the  transaction.  If  it  were  true  that  there  was  a 
privity  of  contract  between  the  banlcer  and  holder  when  the 
check  was  given,  the  bank  would  be  obliged  to  pay  the  check, 
although  the  drawer,  before  it  was  presented,  had  counter- 
manded it,  and  although  other  checks  drawn  after  it  was  is- 
sued, but  before  payment  of  it  was  demanded,  had  exhausted 
the  funds  of  the  depositor,  If  such  a  result  should  follow  the 
giving  of  checks,  it  is  easy  to  see  that  bankers  would  be  com- 
pelled to  abandon  altogether  the  business  of  keeping  deposit 
accounts  for  their  customers" :  Bank  of  the  Republic  v.  Mil- 
lard, 10  Wall.  152.  The  same  rule  is  declared  in  First  Xat. 
Bank  of  Washington  v.  Whitman,  94  U.  S.  343;  Carr  v. 
National  etc.  Bank,  107  Mass.  45,  9  Am.  Rep.  6;  Boettcher  v. 
Colorado  Nat.  Bank,  15  Colo.  16,  24  Pac.  582;  Grammel  v. 
Carmer,  55  Mich.  201,  54  Am.  Rep.  363,  21  N.  W.  418; 
Brennan  v.  Merchants'  etc.   Bank,   62   Mich.   343,  28   N.   W. 
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881;  Creveling  v.  Bloomsbury  Xat.  Bank,  46  N.  J.  L.  255,  50 
Am.  Rep.  417.  Tlie  authorities  upon  this  subject  are  re- 
viewed in  Fourth  St.  Bank  v.  Yardley,  165  U.  S.  634,  17  Sup. 
Ct.  Rep.  439;  and  the  rule  stated  to  be:  "As  between  a  check 
holder  and  the  bank  upon  which  such  check  is  drawn,  it  is  -^^^ 
settled  that  unless  the  check  be  accepted  by  the  bank  an  action 
cannot  be  maintained  by  the  holder  against  the  bank.  It  is 
also  settled  that  a  check  drawn  in  the  ordinary  form  does  not 
as  between  the  maker  and  payee  constitute  an  equitable  as- 
signment pro  tanto  of  an  indebtedness  owing  by  the  bank  upon 
which  the  check  has  been  drawn." 

In  Illinois  (Munn  v.  Birch,  25  111.  35)  and  in  Iowa  (May  v. 
Jones,  87  Iowa,  188,  54  N.  W.  231),  it  is  held,  contrary  to  the 
great  weight  of  authority,  that  the  drawing  of  a  check  upon 
bis  bank  by  the  depositor  has  the  effect  to  assign  that  amount 
of  money  to  the  payee  of  the  check.  Of  course,  under  this 
rule,  a  right  of  action  would  be  thereby  created  in  favor  of 
the  payee  of  the  check,  and  accordingly  it  is  held  in  these 
states  that  the  payee  may  maintain  an  action  against  the  bank 
for  the  amount  of  the  check.  The  doctrine  is,  however, 
somewhat  modified  in  Illinois,  in  Bank  of  Antigo  v.  Union 
Trust  Co.,  149  111.  343,  36  N.  E.  1029.  where  it  is  held  that 
the  check  operates  as  such  assignment  only  as  between  the 
drawer  and  the  payee,  and  that  the  bank  cannot  be  held  liable 
until  notified  of  the  assignment  by  a  presentation  of  the  check 
for  payment.  It  seems  illogical,  however,  to  hold  that  by 
drawing  a  check  the  money  is  assigned  to  the  payee,  and  also 
th.at  the  owner  may  afterward,  by  drawing  other  checks,  take 
from  the  bank  the  money  which  he  has  once  assigned.  In 
Kentucky,  dilferont  from  any  other  jurisdiction,  it  is  held  that 
the  bank  holds  the  money  of  its  depositor  as  bailee,  and  agrees 
}.5  a  part  of  its  business  to  pay  this  money  out  as  the  depositor 
may  draw  his  checks  for  it:  See  Weinstock  v.  Bellwood,  12 
Bush,  139.  In  a  note  by  Professor  Ames  to  Hopkinson  v, 
Torstcr,  L.  R.  19  Eq.  74,  in  Ames'  Cases  on  Bills  and  Xotes, 
volume  2,  page  735,  he  says :  "It  is  perfectly  clear  that  the 
liokler  of  an  uncertified  check  has  no  claim  either  at  law  or  in 
equity  against  the  bank  upon  which  it  is  drawn"'- — citing  a 
large  number  of  authorities  in  support  of  the  j)roposition. 

Wheatley  v.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522,  and  Pope 
V,  Huth,  14  Cal.  403,  cited  by  the  respondent,  were  neither  of 
them  the  case  of  a  check,  but  were  cases  in  which  a  bill  of 
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exchange  was  drawn  for  the  full  amount  of  a  debt  owing  by 
the  drawee  to  the  maker  of  the  bill,  and  it  was  held  that  an 
equitable  assignment  ^"^^  of  the  debt  was  thereby  created. 
Iliere  can,  however,  be  no  equitable  assignment  of  a  chose  in 
jiction  for  which  there  is  a  want  of  consideration:  Second  Nat. 
Bank  v.  Williams,  13  Mich.  282.  Nor  can  there  be  an  equi- 
table cause  of  action  for  the  enforcement  of  a  gift.  Equity 
will  not  lend  its  aid  to  perfect  a  gift  that  is  incomplete.  In 
Cloyes  V.  Cloves,  36  Hun,  145,  the  plaintiff  sought  to  recover 
from  the  defendant  the  amount  of  a  check  which  he  had  drawn 
in  her  favor  as  a  gift.  The  court  said :  "The  action  cannot  be 
maintained  upon  the  theory  that  the  check  was  a  valid  gift. 
The  word  ^gift'  signifies  an  actual  transfer  in  prsesenti  of 
property  without  consideration.  The  check  did  not  transfer 
in  prfpscnti  to  the  payee  four  hundred  dollars  or  any  part  of 
the  fund  standing  to  the  credit  of  the  drawer  upon  the  books 
of  the  drawee.  It  was  a  naked  promise.  The  check  being 
without  consideration,  this  action  cannot  be  sustained.  There 
is  a  broad  distinction  betw^een  the  gift  of  the  check  or  obliga- 
tion of  a  third  person  and  a  gift  of  the  donor's  promise  to  pay." 

Under  these  authorities,  it  must  be  held  that  the  pa}Tnent 
of  the  check  by  the  bank  was  unauthorized;  that  the  money 
deposited  with  it  by  the  plaintiffs'  testator,  and  held  by  it  at 
the  time  of  his  death,  was  a  part  of  his  estate,  and  that  the 
plaintiffs  are  entitled  to  recover  the  same  from  the  defend- 
ant. 

The  judgment  is  reversed,  and  the  superior  court  is  directed 
to  enter  judgment  upon  the  agreed  statement  of  facts  in  favor 
of  the  plaintiffs. 

Van  Dyke  and  Temple,  J  J.,  concurred. 

Garoutte,  J.,  concurred  in  the  judgment. 

Dissenting  Opinion.— Justice  McFarland,  with  whom  concurred  Jus- 
tice Henshaw,  dissented.  He  adhered  to  the  opinion  delivered  in 
department,  the  essentials  of  which  are  as  follows:  "It  is  obvious 
that  no  importance  attaches  to  the  fact  that  'after  delivery  of  the 
check'  the  drawer  expressed  his  wish  that  the  check  would  not  be 
presented  until  after  his  death.  Clarke,  Jr. 's,  rights,  whatever  they 
may  be,  were  fixed  by  the  delivery  of  the  check  and  were  not  af- 
fected by  what  his  father  said  afterward;  he  could  have  cashed  it 
immediately,  and   did  not   even  say  that   he  would   not   do  so.     We 
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have  therefore  the  simple  case  of  a  negotiable  check  on  a  bank  made 
and  delivered  to  the  payee  in  the  lifetime  of  the  drawer,  and  not 
presented  for  payment  until  after  the  latter 's  death;  but  actually 
paid   on   presentation. 

"Appellants  contend  that  the  foregoing  facts  did  not  constitute 
an  executed  gift,  but  was  merely  a  promise  to  give  because  the 
drawer  retained  the  power  to  substantially  revoke  it  by  drawing  out 
the  money  before  the  presentation  of  the  check  given  to  his  son, 
and  because  the  money  might  have  been  levied  upon  by  the  drawer's 
creditors  before  such  presentation.  Some  authorities  in  other  juris- 
dictions are  relied  on;  but  they  are  mostly  cases  where  insolvency 
had  occurred  between  the  drawing  of  a  general  check  and  its  presen- 
tation, and  creditors,  receivers,  etc.,  had  intervened  and  prevented 
its  payment;  and  it  was  held  that  such  general  check,  unpaid  and  not 
certified  by  the  drawee,  did  not  create  a  preferred  equitable  lien  on. 
a  special  fund.  We  have  been  referred  to  no  case  where  it  was  held 
that  a  negotiable  check  was  not  good  merely  because  the  drawer  had 
died  before  presentation  and  payment.  The  check  was  itself  prop- 
erty. If  it  had  been  presented  the  day  before  the  drawer's  death, 
the  bank,  of  course,  would  have  had  no  legal  cause  to  refuse  its  pay- 
ment; and  what  legal  cause  did  it  have  for  such  refusal  when  it  was 
presented  the  day  after  his  death?  How  did  his  death  affect  the  val- 
idity of  the  negotiable  instrument  in  question?  No  rule  like  that 
which  obtains  in  cases  of  agency  can  be  here  invoked.  Of  course,  in 
such  cases,  when  the  principal  dies  the  agency  ends;  but  there  is  no 
relation  of  principal  and  agent  between  the  parties  to  a  negotiable 
instrument;  it  is  the  same  after  as  before  the  death  of  the  maker. 
It  is  said  that  Clarke,  Sr.,  could  have  drawn  the  money  from  the 
bank  at  any  time  before  Clarke,  Jr.,  had  presented  the  check  in  ques- 
tion. Certainly  he  had  the  naked  power  to  perform  that  wrongful 
act,  although  ho  could  not  have  done  so  rightfully;  and  in  that 
event,  if  the  bank,  having  no  knowledge  of  the  former  check,  had 
paid  the  second  check  of  Clarke,  Sr.,  as  it  might  safely  have  done, 
then  Clarke,  Jr.,  would  have  been  put  to  his  remedy  on  his  check 
against  the  drawer.  But  Clarke,  Sr.,  did  not  do  that  act.  When 
Clarke,  Jr.,  presented  the  cheek,  no  other  check  having  been  pre- 
sented, the  bank  would  have  had  no  defense  for  a  refusal  to  pay  it. 

"Our  conclusion  is,  that  the  delivery  of  the  check  gave  Clarke, 
Jr.,  who  could  have  cashed  it  at  any  time,  such  immediate  possession 
and  control  of  the  thing  intended  to  be  given  as  constituted  a  com- 
pleted and  perfected   gift." 

After  stating  his  adherence  to  the  opinion  rendered  in  department. 
Justice  McFarland  said  in  part:  "The  legal  right  of  the  bank  to  pay 
the  check  was  in  no  way  affected  by  the  fact  that  it  was  a  gift. 
It  was  a  negotiable  instrument  in  due  form,  having  the  genuine  sig- 
nature of  the  drawer,  and  the  bank  was  in  no  way  called  upon  to 
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inquire  why  it  had  been  drawn.  It  did  not  know  that  the  check  was 
a  gift — whatever  consequences  might  have  attached  to  such  knowl- 
edge. It  is  beyond  question,  then,  that  appellant 's  whole  case  rests 
upon  the  asserted  proposition  that  the  death  of  the  maker  of  a  nego- 
tiable check  revokes  the  instrument.  To  that  proposition  I  cannot  as- 
sent. If  the  death  of  the  maker,  ipso  facto,  revokes  the  instrument, 
as  in  ordinary  cases  of  principal  and  agent,  then  the  result  follows 
irrespective  of  the  knowledge  of  the  bank  that  such  death  has  oc- 
curred. Certainly,  the  general  banking  bixsiness  of  the  country  is  not 
conducted  upon  any  such  notion.  A  paying  teller  of  a  busy  bank 
postponing  the  payment  of  cheeks  until  he  can  by  messenger,  tele- 
phone, telegraph,  or  mail,  learn  whether  the  payors  have  died  since 

signing  would  be  a  curious  spectacle 

"It  is  said  that  Clarke,  Sr.,  might  have  countermanded  the  check 
before  it  was  paid,  or  have  drawn  out  the  money  on  other  checks. 
But  he  did  not  do  so;  neither  did  any  other  person  representing  him. 
A  power  of  revocation  is  of  no  consequence  unless  exercised  in  the 
lifetime  of  the  party  holding  it.     This  is  so  even  in  trusts:   Stone  v. 

Hackett,  12  Gray,  232 The  same  principle  applies  in  the  case 

at  bar.  In  nearly  all  the  cases  relied  on  for  appellants  the  party 
on  whom  the  check  was  drawn  had  received  some  notice  of  counter- 
mand or  objection  to  the  validity  of  the  check,  and  had  refused  to 
pay  it;  and  in  most  of  them  the  action  was  by  the  drawee  against  the 
payor,  which  kind  of  action,  according  to  some  authorities,  can  never 
be  maintained.  For  instance,  in  Simmons  v.  Savings  Soc,  31  Ohio 
St.  457,  27  Am.  Kep.  521,  much  relied  on  in  support  of  appellant 's 
position,  the  administrator  of-  the  deceased  drawer  had  notified  the 
defendant  not  to  pay  the  check,  and  had  undertaken  to  revoke  it, 
and  defendant  had  refused  to  pay  it.  In  Fourth  Street  Bank  v. 
Yardley,  165  U.  S.  634,  17  Sup.  Ct.  Kep.  439,  it  was  merely  held  that 
'as  between  a  check  holder  and  the  bank'  the  former  cannot  main- 
tain an  action  against  the  latter,  lanless  the  check  be  accepted  by 
the  bank;  and  that  the  mere  giving  and  reeiving  of  such  a  check 
without  its  presentation  and  payment  does  not  give  the  holder  a  prior- 
ity over  the  general  creditors  of  an  insolvent.  There  are  many  au- 
thorities contrary  to  both  these  propositions;  but  those  questions  do 
not  arise  in  the  case  at  bar;  here  the  check  was  accepted  and  paid  in 
due  course.  The  action  is  not  brought  by  the  holder  of  a  check 
against  the  bank;  neither  does  any  question  arise  here  about  the  as- 
signment, equitable  or  otherwise,  of  a  fund.  The  only  question  is 
whether  after  a  bank  has  paid  a  genuine  negotiable  check  of  its  cus- 
tomer it  can  be  made  to  pay  it  again  for  the  sole  reason  that  the 
drawer  had  died  the  day  before  its  presentation.  Appellants  have 
cited  some  authorities,  a  few  of  which  apparently  support  this  prop- 
osition, but  they  nearly  all  deal  with  cases  where  there  had  been  an 
action  by  the  holder  against  the  bank.     If  there  are  any  which  hold 
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that  when  the  bank  had  accepted  and  paid  the  check,  under  circum- 
stances like  those  in  the  case  at  bar,  it  can  be  made  to  pay  it  again, 
they  are  not  founded  on  just  principles  and  correct  reasoning." 

As  supporting  his  views,  Justice  McFarland  cited  and  considered 
these  authorities:  Janin  v.  London  etc.  Bank,  92  Cal.  14,  27  Am.  St. 
Rep.  82,  27  Pac.  1100;  Hart  v.  Ketchum,  121  Cal.  426,  53  Pac.  931; 
McGregor  v.  Loomis,  1  Disn.  247;  Harris  v.  Clark,  3  N.  Y.  93,  51  Am. 
Dec.  352;  Phoenix  Bank  v.  Eisley,  111  U.  S.  125,  4  Sup.  Ct.  Eep.  322. 


The  Autliorities  are  Conflicting  as  to  whether  a  check  operates  as 
an  assignment  of  the  fund  pro  tanto:  See  Raesser  v.  National  Ex- 
change Bank,  112  Wis.  591,  88  N.  W.  618,  88  Am.  St.  Eep.  979,  and  cases 
cited  in  the  cross-reference  note  thereto;  Cincinnati  etc.  E.  E.  Co.  v. 
Bank,  54  Ohio  St.  60,  42  N.  E.  700,  56  Am.  St.  Eep.  700,  and  cases 
cited  in  the  cross-reference  note  thereto;  Donohoe-Kelly  Banking  Co. 
V.  Southern  Pac.  Co.,  138  Cal.  183,  71  Pac.  93,  post,  p.  28,  and  cases 
cited  in  the  cross-reference  note  thereto;  monographic  notes  to  Hemp- 
hill V.  Yerkes,  19  Am.  St.  Eep.  609-612;  Sowden  v.  Craig,  96  Am. 
Dec.  132-135;  In  re  Franklin  Bank,  19  Am.  Dec.  422,  423.  The  au- 
thorities are  also  divided  on  the  question  whether  a  bank  is  liable 
to  the  holder  of  a  check  on  its  refusal  to  pay  it:  See  the  monographic 
note  to  J.  M.  James  Co.  v.  Bank,  80  Am.  St.  Eep.  870-875;  Jackson 
Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank,  199  111.  151,  93  Am.  St.  Eep. 
113,  65  N.  E.  136. 

The  Gift  of  a  Check  to  be  delivered  after  the  maker's  death  is  con- 
sidered in  Whitehouse  v.  Whitehouse,  90  Me.  468,  38  Atl,  374,  60  Am. 
St.  Eep.  278,  and  cases  cited  in  the  cross-reference  note  thereto. 
As  to  the  death  of  the  maker  of  a  check  as  a  revocation  of  authority 
to  pay,  see  Eacsser  v.  National  Exchange  Bank,  112  Wis.  591,  88  Am. 
St.  Eep.  979,  88  N.  W.  618. 


DONOIIOE-KETiLY   BAXKIXG    COMPANY    v.    SOUTII- 
E]JX  PACIFIC  COMPANY. 

[138  Cal.  183,  71  Pac.  93.1 

CHECK  as  Assignment  of  Fund.— A  check  does  not,  before 
presentation,  operate  as  an  assignment  of  the  fund  pro  tanto.  (p. 
34.) 

GARNISHMENT— Priority  Over  Check.— The  garnishment  of 
a  fund  on  deposit  in  a  bank  takes  precedence  over  unpresented 
checks  previously  drawn  and  delivered  by  the  depositor,     (p.  34.) 

IDEM  SONANS.— The  Names  "Welch"  and  "Welsh"  are 
idem  sonans.     (p.  38.) 

GARNISHMENT.— The  Defendant  in  an  action,  who  obtains 
judgment,  may  attach  a  debt  due  the  plaintiff,     (p.  38.) 

GARNISHMENT.— A  Notice  of  Garnishment  addressed  to  tho 
Donohoe-Kelly  Company,  instead  of  the  Donohoe-Kelly  Banking  Com- 
pany, is  not   void,  there  being  no  pretense   that   the  notice  was  not 
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served  on  the  riglit  party,  the  levy  being  otherwise  made  according 
to  law,  and  no  question  being  made  that  the  corporation  intended  to 
be  reached  was  the  Donohoe-Kelly     Banking  Company.     (p_  38.) 

J.  E.  Foulds,  for  the  appellants. 

P.  G.  Galpin    and  Crandall  &  Bull,  for  the  respondent. 

^8*  CHIPMAN,  C.  Plaintiff  brought  the  action  to  compel 
ihe  claimants  to  interplead  and  litigate  among  themselves  the 
right  to  $336.43,  which  was  on  deposit  with  plaintiff  in  the 
name  of  John  0.  Welsh,  on  October  22,  1898.  It  appears  that 
on  that  day  Welsh  drew  a  check  on  plaintiff  bank  in  favor  of 
Virgin  &  Co.,  Ashland,  Oregon,  for  $37  and  mailed  it  to  the 
payee.  On  October  22,  1898,  he  drew  two  other  checks  on 
plaintiff,  one  for  $125,  in  favor  of  J.  J.  Sheafor,  and  one  for 
$200  in  favor  of  J.  W.  Parker.  The  Sheafor  check  was  deliv- 
ered to  Sheafor  a  day  or  two  after  it  was  drawn.  The  third 
check,  for  $200,  was  not  delivered  until  after  October  27,  1898. 
In  an  action  pending  in  the  United  States  circuit  court,  where- 
in John  0.  Welsh  was  plaintiff  and  Southern  Pacific  Company 
was  defendant,  the  latter  obtained  judgment  against  Welsh 
for  $1,150.12.  On  October  24,  1898,  said  Southern  Pacific 
Company  caused  a  writ  of  execution  to  issue  out  of  said  cir- 
cuit court,  but  in  the  title  of  the  case  in  such  writ  the  name  of 
jilaintiff  therein  was  spelled  Welch  instead  of  Welsh.  The 
writ  was  served  on  plaintiff  herein  by  defendant  Shine,  Uni- 
ted States  marshal,  on  October  27,  1898,  by  notice  of  gar- 
nishment. After  the  service  of  garnishment  these  several 
checks  were  presented  for  payment,  and  payment  was  re- 
fused. Thereafter  they  were  assigned  to  defendant  WiLley, 
who  is  now  the  holder.  In  the  pleadings  in  tlie  present  case 
the  name  Welsh  was  again  misspelled  and  he  was  referred  to 
as  Welch.  The  trial  court  found  that  the  defendant  referred 
to  as  John  0.  Welch  in  plaintiff's  comjDlaint  and  in  the  cross- 
complaint  of  the  Southern  Pacific  Company  and  Marshal 
Shine  is  the  same  person  referred  to  as  John  0.  Welsh,  plain- 
tiff in  the  said  action  in  the  United  States  circuit  court  and 
in  the  said  writ  of  execution,  and  is  the  same  person  who 
on  October  22,  1898,  had  on  deposit  with  plaintiff,  in  the  name 
cf  John  0.  Welsh,  the  said  sunj  of  $356.43,  which  was  i«-' 
still  so  on  deposit  on  October  27,  1898,  when  garnishment 
was  served  upon  plaintiff  and  as  alleged  in  the  cross-com- 
plaint. Upon  these  facts  the  trial  court  decided  that  the 
cliecks  to  Virgin  &  Co.  and  J.  J.   Sheafor   ($37  and  $125) 
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should  be  paid  to  the  holder.  As  to  the  $200  check,  which 
was  not  delivered  until  after  service  of  the  garnishment,  the 
court  held  that  the  holder  was  not  entitled  to  payment. 
Judgment  was  accordingly  rendered  in  favor  of  Willey  for 
$162,  and  the  balance  of  the  funds,  after  deducting  the  costs 
of  the  action,  were  ordered  paid  to  the  marshal  for  the 
Southern  Pacific  Company.  Defendants,  the  Southern  Pacific 
Company,  and  Shine,  appeal  from  the  judgment  on  bill  of 
exceptions. 

1.  A  bank  check  is  a  bill  of  exchange:  Civ.  Code,  sec. 
325-4.  Tiie  statute  provides  that:  "All  persons  having  in  their 
possession  or  under  their  control  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  owing  any  debts 
to  the  defendant,  at  the  time  of  service  upon  them  of  a  copy 
of  the  writ  and  notice,  as  provided  in  the  last  two  sections, 
shall  be  ...  .  liable  to  the  plaintiff  for  the  amount  of 
such  credits/^  etc. :  Code  Civ.  Proc,  sec.  544.  It  is  obvious 
that  unless  the  Virgin  &  Co.  and  the  Sheafor  checks  had  the 
eflfect  to  assign  or  transfer  the  deposit  pro  tanto  to  the  payees 
at  the  date  of  their  delivery  (which  was  prior  to  the  garnish- 
ment), the  amount  on  deposit  with  the  bank  to  the  credit  of 
Welsh  was  a  credit  belonging  to  Welsh,  or,  in  other  words, 
was  a  debt  owing  to  him  by  the  bank,  when  it  was  summoned 
as  garnishee.  The  assignrnent,  if  such  it  was,  must  have 
changed  the  title  to  the  credit  from  Welsh  to  the  payees  and 
made  it  their  property.  The  contention  of  respondent  is,  that 
such  was  the  effect  of  tlie  checks,  and  that  they  worked  an 
equitable  assignment  pro  tanto;  that  the  attaching  creditor 
can  only  acquire  such  rights  to  the  property  attiiched  as  the 
debtor  had  at  the  time  the  attachment  was  served;  and  as  the 
debtor's  authority  over  the  fund  ceased  after  he  had  given 
checks  for  its  withdrawal,  the  creditor  gets  nothing  by  his  at- 
tachment. In  support  of  his  contention  respondent  cites  Has- 
sie  V.  God  Is  With  Us  Congregation,  35  Cal.  378;  Grain  v.  Al- 
drich,  28  Cal.  514,  99  Am.  Dec.  423;  Ecdondo  Beach  Co.  v. 
California  etc.  Co.,  ^^o  ^qI  Cal.  322,  35  Pac.  896;  Oppen- 
heimer  v.  First  Nat.  Bank,  20  Mont.  192,  50  Pac.  419;  Schuler 
v.  Israel,  120  U.  S.  506,  7  Sup.  Ct.  Pep.  648;  Home  v.  Stevens, 
79  Me.  262,  9  Atl.  616;  Dillman  v.  Carlin,  105  Wis.  14,  76  Am. 
St.  Ptep.  902,  80  N.  W.  932';  Skobis  v.  Perge,  102  Wis.  122, 
78  X.  W.  426;  Fonner  v.  Smith,  31  Neb.  107,  28  Am.  St.  Pep. 
510,  47  X.  W.  632;  Pease  v.  Landauer,  63  Wis.  20,  53  Am. 
Pep.  247,  20  X.  W.  847;  Pood  on  Garnishment,  sec.  71,  and 
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cases  in  note  101;  Bank  of  America  v.  Indiana  Banking  Co., 
114  111.  484,  2  N.  E.  401,  and  two  other  Illinois  oases  there 
cJted.  We  have  examined  these  authorities  with  some  care, 
but,  wath  the  exception  of  the  Illinois  cases,  they  do  not  sup- 
port the  position  of  respondent.  In  the  Illinois  cases  cited,  fol- 
lowing previous  decisions  of  that  court,  it  was  held  that  when 
a  depositor  draws  a  check  on  his  banker,  who  has  funds  of  the 
depositor  to  an  equal  or  greater  amount,  it  operates  to  transfer 
the  sum  named  in  the  check  to  the  payee,  who  might  sue  for 
and  recover  the  same  from  the  depositary;  that  a  transfer  of 
Ihe  check  carries  with  it  the  title  to  the  amount  named  in  the 
check  to  each  successive  holder,  and  that  it  is  not  in  the  power 
of  the  drawer  to  countermand  the  order  of  payment.  "The 
drawing  of  the  checks  ....  operated  precisely  as  if  the  money 
had,  in  fact,  been  drawn  out  of  the  bank  before  the  issuing 

and    service  of  the  process  of  garnishment The    legal 

effect  of  drawing  these  two  checks  was  the  reduction  or  drawing 
out  of  the  bank  the  amounts  therein  specified,  and  lessens  the 
fund  to  that  extent  that  was  subject  to  attaohment,  although 
not  presented  for  payment  until  after  the  process  was  served 
on  the  garnishee.'^ 

In  section  71  of  Eood  on  Garnishment,  cited  by  respondent, 
some  of  the  cases  on  both  sides  of  the  question  are  given  in 
the  notes.  But  in  section  72  the  author  states:  "It*is  believed 
that,  with  the  above  exceptions,  the  holder  of  a  mere  order  upon 
the  garnished  fund  has  no  claim  to  it  which  he  can  maintain 
against  a  garnishment  served  between  the  giving  of  such  order 
and  its  acceptance  by  the  drawee'^ :  Citing  Poole  v.  Carhart, 
71  Iowa,  37,  32  N.  AV.  16;  Holbrook  v.  Payne,  151  Mass.  383, 
21  Am.  St.  Eep.  456,  24  N.  E.  210;  Ilobson  v.  Kelly,  87  Mich. 
187,  49  N.  AV.  533;  Baer  v.  English,  84  Ga.  403,  20  Am.  St. 
Pep.  372,  11  S.  E.  453;  Jones  v.  Glover,  93  Ga.  484,  21  S.  E. 
50.  It  has  been  suggested  that  the  decisions  of  this  court  sus- 
tain the  position  of  respondent.  A  review  of  them  will,  per- 
haps, not  be  without  value. 

^^"^  In  McEwen  v.  Johnson,  7  Cal.  258,  the  syllabus  is,  that: 
"■An  order  drawn  by  a  creditor  on  his  debtor  is  prima  facie  evi- 
dence of  an  assignment  of  the  debt  pro  tanto,  and  if  accepted 
will  bind  the  parties."  The  order  was  by  one  Forth  to  '■pav 
Samuel  Soule  eleven  hundred  dollars  out  of  my  wao-es,  earnt 
building  a  steamboat  for  you  on  the  Colorado  Eiver  the  past 
five  months."  It  was  directed  to  B.  M.  Ilartshorne,  and  was 
accepted  by  Hartshorne  as  follows:  "I  accept  this  order  when 
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in  funds,"  and  the  evidence  showed  that  defendants  had  ac- 
cepted Xorth's  order  before  plaintiff's  attachment  was  served 
on  North's  creditors.  The  facts  in  the  case  do  not  sustain  the 
rnle  enunciated  in  the  syllabus. 

Wheatley  v.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522,  is  frequently 
quoted  by  authors  and  judges,  and  sometimes  on  both  sides 
of  the  question.  The  order  read  :  "Mr.  Strobe :  Please  pay  the 
bearer  of  these  lines  two  hundred  and  thirty-six  dollars,  and 
charge  the  same  to  my  account."  Signed  E.  D.  Wheatley. 
Strobe  was  indebted  to  Wheatley,  Wheatley  to  Howell,  and 
Howell  to  Wilcoxson  &  Co.  It  was  to  pay  his  debt  that  WTieat- 
ley  gave  the  order  on  Strobe  to  Howell.  The  order  was  pre- 
sented to  Strobe  on  July  25th  and  accepted  verbally.  Soon 
afterward  Wilcoxson  &  Co.,  judgment  creditors  of  Howell,  gar- 
mshed  the  debt,  if  any,  due  by  Strobe  to  I-Jowell,  by  virtue 
of  this  order.  Subsequently  Wheatley  commenced  the  suit 
against  Strobe  to  recover  the  original  debt.  Strobe  admitted 
the  indebtedness,  but  set  up  the  order,  his  verbal  acceptance, 
and  the  garnishment  of  Wilcoxson  &  Co.,  and  asked  that  the 
latter  be  made  parties,  and  he  be  allowed  to  pay  the  amount 
into  court.  Wilcoxson  &  Co.  intervened,  setting  up  the  same 
facts,  and  also  the  fact  that  the  order  was  given  for  a  debt  due 
by  Wheatley  to  Howell  and  claiming  under  their  garnishment. 
A  demurrer  was  sustained  in  the  lower  court  to  Strobe's  an- 
swer, and  the  petition  of  intervention  was  denied.  Defendant 
appealed.  Field,  J.,  delivered  the  opinion.  It  was  held  that 
the  order  was  a  bill  of  exchange,  and  the  written  acceptance  of 
Si  robe  was  necessary  to  charge  him  as  acceptor  under  the  shit- 
ute.  He  was  therefore  held  not  liable  on  the  order.  But  it 
was  also  held  that  the  order,  though  not  available  as  a  bill  of 
exchange  against  Strobe,  for  want  of  acceptance,  operated  as 
fin  equitable  assignment  of  the  demand  of  ^^  Whcatlov  to 
Howdl.  The  reason  given  for  this  is  thus  stated:  "It  [the 
order]  was  given  for  an  antecedent  debt,  and  for  the  full 
a^nount  of  the  demand  against  Strobe.  The  consideration  was 
valuable,  and  there  was  no  splitting  of  the  amount  due  into  dis- 
tinct and  different  causes  of  action;  and  in  such  cases  it  is 
well  settled  that  an  order,  whether  accepted  or  not,  operates  as 
an  assignment  of  the  debt  or  fund  against  v.'hich  it  is  drawn. 
....  After  the  delivery  and  presentation  of  the  order,  the 
debt  due  by  Strobe  could  not  be  reached  on  attachment  issued 
by  tlie  creditors  of  Wheatley";  and  this  because,  as  was  said, 
'  Courts  of  law,  equally  with  courts  of  equity   (under  our  sys- 
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tern)  gave  effect  to  assignments  like  the  one  under  considera- 
tion, by  controlling  the  proceeds  of  the  judgments  recovered  for 
the  benefit  of  the  assignee"   (citing  cases). 

Pierce  v.  Eobinson,  13  Cal.  116,  decided  nothing  further 
than  that  an  order  to  pay  a  debt  out  of  a  particular  fund  be- 
longing to  the  debtor  constituted  an  equitable  assignment  of  the 
fund  pro  tanto.  Field,  J.,  said:  "The  agreement,  under  the 
circumstances  of  the  case,  must  be  deemed  to  have  operated 
Sfi  an  equitable  assignment  of  the  surplus,  so  soon  as  it  existed, 
for  the  benefit  of  the  laborers." 

In  Pope  V.  Huth,  14  Cal.  404,  the  court  said :  ''We  think  it 
not  important  to  consider  whether  this  order  is  technically  a 
bill  of  exchange.  But  we  regard  it  as  an  equitable  assignment 
of  the  funds  in  the  hands  of  Huth  &  Co.,  to  the  payee;  and 
Huth  &  Co.  having  notice  of  this  assignment,  would  be  liable  to 
them  for  the  amount,  even  in  absence  of  an  express  promise  to 
pay  it."  The  court,  however,  found  that  there  was  an  implied 
promise  of  the  drawees  to  pay. 

Grain  v.  Aldrich,  38  Cal.  514,  99  Am,  Dec.  4.23,  decided  that 
an  assignment  of  part  of  an  entire  demand  is  void  at  law,  un- 
less done  with  the  consent  of  the  debtor;  but  such  an  assign- 
ment is  valid  in  equity,  without  the  consent  of  the  debtor,  where 
the  assignor  is  made  a  party,  with  a  prayer  for  an  account  and 
apportionment  of  the  debt  due  from  the  defendants.  The  case 
assumes  an  assignment,  and  the  question  now  here  was  not  de- 
cided. 

Hobart  v.  Tyrrell,  68  Cal.  12,  8  Pac.  525,  decided  only  that 
an  order  drawn  by  creditors  on  their  debtor  and  accepted  by 
the  latter,  ^^^  operates  as  an  assignment  of  so  much  of  the 
debt  as  is  represented  by  the  orders. 

Cashman  v.  Harrison,  90  Cal.  297,  27  Pac.  283,  was  an  ac- 
tion by  the  payee  against  the  drawer  of  a  bill  of  exchange.  In 
the  course  of  the  opinion  the  court  said:  "The  bill  itself,  be- 
fore acceptaince,  has  no  tendency  to  prove  an  assignment,  but 
the  contrary"  (citing  cases).  Quoting  from  a  New  York 
case,  it  was  further  said:  "The  principle  appears  to  be  firmly 
established  that  a  bill  of  exchange  does  not  of  itself  give  to  the 
holder,  either  at  law  or  in  equity,  a  lien  upon  the  funds  of  the 
creditor  in  the  hands  of  the  debtor  until  after  acceptance  by 
the  latter."     Other  cases  to  like  effect  are  cited. 

In  Lawrence  Xat.  Bank  v.  Kowalsky,  105  Cal.  43,  38  Pae. 
517,  the  court  held  that  "an  equitable  assignment  of  a  specific 
demand  or  particular  indel)tedncss  may  be  effected  bv  means  of 
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an  instrument  having  the  form  of  an  order  or  bill  of  exchange 
drawn  by  the  creditor  upon  the  debtor  for  its  full  amount,  when 
such  is  the  intention  of  the  drawer  and  payee"  (citing  Wheat- 
ley  V.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522,  and  adding  that 
Cashman  v.  Harrison,  90  Cal.  297,  27  Pac.  283,  was  not  in- 
tended to  overrule  the  latter  case). 

In  the  case  of  Curtner  v.  Lyndon,  128  Cal.  35,  60  Pac.  462, 
the  lower  court  had  found  as  matter  of  fact  that  the  order  had 
the  effect  of  an  assignment,  and  this  court  on  appeal  said :  "We 
will  not  set  aside  that  construction."  The  fund  was  claimed 
under  an  attachment  levied  after  the  order  had  been  presented 
to  the  debtor  holding  the  fund.  Nothing  in  the  case  warrants 
the  belief  that  the  court  intended  to  give  support  to  the  doctrine 
contended  for  by  respondent. 

So  in  i\rclntyre  v.  Hauser,  131  Cal.  11,  63  Pa*?.  69,  the  court 
held  that  the  transaction,  such  as  it  was,  constituted  an  equita- 
ble assignment,  and  it  was  in  view  of  the  facts  that  the  court 
said:  "It  is  elementary  that  an  assignment  of  a  chose  in  action 
takes  precedence  over  a  subsequent  garnishment"  (citing  Wal- 
ling V.  Miller,  15  Cal,  38;  and  as  to  such  particular  facts  as 
would  constitute  an  equitable  assignment,  reference  is  made  to 
Pope  V.  Huth,  14  Cal.  404). 

These  are  the  only  cases  we  have  found  which  bear  upon  the 
question  now  before  us,  and  they  seem  to  me  to  leave  the  precise 
point  at  least  res  Integra,  but  with  a  tendency  toward  the  con- 
tention of  appellants. 

loo  Turning  to  the  view  of  the  question  presented  by  ap- 
pellants, we  find  the  cases  quite  numerous  holding  that  an  order, 
check  or  bill  of  exchange  drawn  for  part  of  a  fund,  does  not 
operate  as  an  assignment  of  that  part  or  give  a  lien  as  against 
the  drawee,  unless  he  consent  to  the  appropriation  by  an  ac- 
ceptance of  the  draft.  We  are  not  concerned  with  those  cases 
holding  that  a  check  oi  bill  of  exchange  may  be  treated  as 
an  equitable  assignment  pro  tanto  where  the  drawer  and  payee 
intended  the  check  to  have  such  effect;  nor  with  those  cases 
dealing  with  checks  drawn  against  a  special  fund  :  nor  with 
cases  where  the  order  or  check  is  for  the  precise  balance  due 
from  the  depositary,  from  which  an  inference  may  be  drawn 
that  an  assignment  was  intended ;  nor  with  the  question  whether 
the  payee  may,  in  his  own  name,  have  an  action  on  the  check 
against  the  drawee  with  or  without  presentation  and  refusal 
to  pay;  nor  whether  he  must  look  to  the  drawer;  or  if  he  sue. 
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that  he  must  sue  in  the  drawer's  name  for  the  use  of  the  payee. 
Much  learning  has  been  expended  on  these  questions,  and  while 
tbey  may  have  more  or  less  bearing,  arguendo  of  the  question 
here,  it  seems  to  us  that  unless  we  can  hold  the  check  to  be  an 
assignment,  legal  or  equitable,  pro  tanto,  we  must  hold  that 
the  garnishment  takes  precedence. 

It  was  held  by  the  supreme  court  of  the  United  States  in 
Fourth  Street  Bank  v.  Yardley,  165  U.  S.  634,  17  Sup.  Ct.  Rep. 
439,  to  be  settled  law  that  a  check  drawn  in  the  ordinary  form 
does  not,  as  between  the  maker  and  the  payee,  constitute  an 
equitable  assignment  pro  tanto  of  an  indebtedness  owing  by 
the  bank  upon  which  the  check  has  been  drawn,  and  that  the 
mere  giving  and  receipt  of  the  check  does  not  entitle  the  holder 
to  priority  over  general  creditors  in  a  fund  received  from  such 
bank  by  an  assignee  under  a  general  assignment  made  by  the 
debtor  for  the  benefit  of  his  creditors.  It  was  also  held  as  the 
settled  doctrine  of  that  court  that  the  owner  of  a  chose  in 
action  in  the  custody  of  another  may  assign  a  part  of  such 
right,  and  an  assignment  of  this  nature  will  be  enforced  in 
equity.  Some,  but  by  no  means  all,  of  the  cases  decided  by 
English  courts  and  by  state  appellate  courts,  supporting  this 
view,  are  cited  and  reviewed.  In  First  Nat.  Bank  v.  Dubuque 
etc.  R.  R.  Co.,  52  Iowa,  387,  35  Am.  Rep.  280,  3  N.  W.  395,  it 
was  held  that  a  bill  ***^  of  exchange  drawn  upon  a  general  fund, 
and  not  accepted  by  the  drawee,  docs  not  operate  as  an  as- 
signment of  the  fund,  but  is  evidence  to  be  considered  with 
other  circumstances  in  determining  the  intention  of  the  parties. 
In  Harrison  v.  Wright,  100  Ind.  515,  58  Am.  Rep.  805,  a 
similar  ruling  was  made.  The  court  there  said  (page  538) 
"that  a  check  in  the  ordinary  form  upon  the  drawer's  banker, 
without  words  of  transfer,  and  drawn  upon  no  particular  des- 
ignated fund,  does  not  operate  as  an  appropriation  or  equitable 
assignment  of  a  fund  in  the  hands  of  the  drawee,  nor  does 
it  operate  as  an  assignment  of  a  part  of  the  drawer's  chose 
m  action  against  the  drawee."  Among  other  reasons  given 
for  tliis  conclusion,  the  court  said:  "In  the  absence  of  evidence 
to  the  contrary,  or  a  showing  of  an  intention  to  assign  a  part 
of  a  fund  in  the  hands  of  a  drawee,  ....  it  should  be  pre- 
sumed that  the  payee  or  holder  of  a  check  takes  it  upon  the 
credit  of  the  drawer,  of  whom  he  may  collect,  if  payment  be 
refused  by  the  drawee."  Among  the  cases  cited  in  support  of 
the  doctrine  of  the  Yardley  case,   are  Covert  v.   Rhodes,  48 
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Oliio  St.  GQ,  27  N".  E.  94,  and  Hopkinson  v.  Forster,  L.  E. 
19  Eq.  74,  where  it  was  said  by  the  master  of  the  rolls:  "You 
can  have  no  charge  in  equity  without  an  intent  to  charge": 
Shand  v.  Du  Boisson,  L.  E.  18  Eq.  283;  Thompson  v.  Simpson, 
L.  E.  5  Ch.  G59;  Citizens'  Bank  v.  First  Nat.  Bank  of  New 
Orleans,  L.  E.  6  H.  L.  352. 

It  was  held  in  Bullard  v.  Eandall,  1  Gray,  605,  61  Am.  Dec. 
433,  that  a  check  for  a  part  of  the  drawer's  funds  in  a  hank 
constitutes  no  assignment  of  that  part  of  such  funds,  until  pre- 
sented for  payment  and  accepted  by  the  bank,  although  verbally 
assented  to  by  the  cashier  when  absent  from  the  bank;  and  in 
that  case  the  bank,  summoned  as  trustee  of  Eandall,  was 
compelled  to  account  to  Eandall  as  between  him  and  the  payee 
of  the  check.  In  Sands  v.  Matthews,  27  Ala.  399,  it  was  held 
that  the  drawee  of  a  bill  of  exchange  before  acceptance  was 
liable  to  garnishment :  See,  also.  National  Com.  Bank  v.  IVIiller, 
77  Ala.  168,  54  Am.  Eep.  50;  and  Mayer  v.  Chattahoochee 
Bank,  51  Ga.  325.  In  O'Connor  v.  Mechanics'  Bank,  124  N.  Y. 
il24,  26  N.  E.  816,  it  was  decided  that  an  ordinary  uncertified 
clieek  upon  a  general  bank  account  is  neither  a  legal  nor  an 
equitable  assignment  of  any  part  of  the  sum  standing  to  the 
^^^  credit  of  the  depositor,  and  confers  no  right  upon  the  payee 
which  he  can  enforce  against  the  bank;  and  further,  that 
such  a  check  is  simj)ly  an  order  which  may  be  countermanded 
ajid  payment  forbidden  by  the  drawer  at  any  time  before  it 
i?  actually  cashed.  In  this  case  the  proceedings  were  at  law 
by  a  receiver,  appointed  supplementary  to  execution,  to  re- 
cover a  sum  of  money  deposited  with  defendant,  and  alleged 
to  belong  to  the  judgment  debtor.  The  principle  already 
stated,  as  to  the  effect  of  a  check,  was  reaffirmed  on  the  au- 
thority of  the  courts  of  that  and  other  states,  and  the  cases 
were  quite  fully  reviewed.  In  Duncan  v.  Berlin,  60  N.  Y.  151, 
it  was  held  that  where  the  -balance  due  a  depositor  in  a  bank 
is  levied  on  by  virtue  of  an  attachment  against  the  depositor, 
the  bank  is  not  authorized  to  deduct  an  outstanding  chock 
given  by  the  depositor  to  a  third'  person  which  had  not  prior 
to  the  levy  of  attachment  been  presented  and  acce]:)ted.  In 
treating  the  question.  Church,  C.  J.,  said :  "A  check  upon  a 
bank  does  not  operate  as  an  assignment  of  the  money  deposited, 

specified  in  it The  drawee  owes  no  duty  to  the  hohlof 

until  the  cheek  is  presented  and  accepted."     In  Loyd  v.  Mc- 
Caffrey, 46  Pa.  St.  410,  Strong,  J.,  said:  "It  cannot  be  main- 
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tainecl  that  Taylor's  check  in  favor  of  Wilson,  without  more, 
amounted  to  an  equitable  appropriation  of  the  funds  in  the 
hands  of  the  bankers  to  whom  the  check  was  addressed.  To 
loake  an  order  or  draft  an  equitable  assignment,  it  must  des- 
ignate the  fund  upon  which  it  is  drawn  [citing  cases].  It  was 
payable  out  of  any  fund  the  drawer  might  have  had  in  the  hands 
of  Loyd  &  Blandy,  at  the  time  of  the  presentation.  And  it  was 
not  completed  until  the  attachment  was  laid."  The  question 
was  very  fully  considered  in  Jones  v.  Pacific  Wood  etc.  Co.,  13 
Kev.  359,  39  Am.  Eep.  308,  Leonard,  J.,  delivering  the  opin- 
ion, and  the  conclusion  was  reached  that  an  order  in  the  form 
of  an  inland  bill  of  exchange,  not  upon  any  particular  fund, 
is  not,  before  an  acceptance,  an  assignment,  and  does  not  cre- 
ate any  lien  in  favor  of  the  holder  upon  funds  of  the  drawer 
in  the  hands  of  the  drawee.  Similar  decisions  might  he  multi- 
plied. Mr.  Drake  devotes  much  space  to  the  question.  He 
says:  "It  is  not,  however,  every  order  which  may  be  drawn  on 
a  party  having  moneys  of,  or  indebted  to,  the  *^*  drawer 
which  will  operate  an  assignment  of  the  money  or  debt.  A 
bill  of  exchange,  for  instance,  is  not  an  assignment  of  the  fund 
on  which  it  is  drawn,  or  any  part  thereof,  until  accepted  by 

the  drawee It  is  well  settled  that  where  an   order  is 

drawn  on  either  a  general  or  a  particular  fund,  for  a  part  only, 
it  does  not  amount  to  an  assignment  of  that  part,  unless  the 
drawee  consent  to  the  appropriation  by  an  acceptance  of  tbc 
draft;  or  an  obligation  to  accept  may  be  fairly  implied  from 
the  custom  of  trade,  or  the  course  of  business  between  the  par- 
ties as  a  part  of  the  contract":  Drake  on  Attachment,  sec. 
611.  See,  also,  Piandolph  on  Commercial  Paper,  sees.  589, 
611,  1661.  He  says:  "The  weight  of  authority,  both  in  Eng- 
land and  in  the  United  States,  ....  holds  that  a  ciieck  is 
rot  an  assignment  of  the  fund  drawn  against,  and  will  not, 
before  acceptance,  implied  or  express,  support  an  action  by 
the  holder  against  the  bank" :  Randolph  on  Commercial  Paper, 
sec.  614. 

Without  pursuing  the  inquiry  further,  we  conclude,  guided 
by  principle  as  well  as  by  weight  of  authority,  that  the  court 
erred  in  directing  the  bank  to  pay  the  Virgin  &  Co.  and  Shca- 
for  checks  to  the  holder. 

2.  Eespondent  makes  the  point  tbat  the  variance  in  the  name 
of  Welsh  is  fatal  to  the  writ  (citing  Rood  on  Garnishment, 
sec.  266,  and  Freeman  on  Executions,  sec.  12).     The  fmdiug  of 
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the  court  clearly  established  the  identity  of  the  person  named, 
and  the  rule  idem  sonans  would  seem  to  apply.  See  Galliano 
V.  Kilfoy,  94  Cal.  86,  29  Pae.  416;  People  v.  Fiek,  89  Cal.  144, 
26  Pac.  759 ;  People  v.  James,  110  Cal.  155,  42  Pac.  479. 

3.  It  is  also  contended  that  no  authority  is  given  the  United 
States  marshal  to  serve  execution  under  United  States  laws  by 
vay  of  attaching  debts  due  or  owing  to  the  plaintiff  in  an  ac- 
tion in  the  United  States  courts.  It  is  said  that  here  a  defend- 
ant in  an  action  where  he  has  obtained  judgment  seeks  to  at- 
tach a  debt  due  to  the  plaintiff  in  such  suit,  and  it  is  claimed 
that  the  attachment  law  of  the  state  is  made  for  the  benefit  of 
the  plaintiff  who  brings  the  action  and  not  for  the  benefit  of 
the  defendant  in  the  action.  There  is  nothing  in  the  point. 
^■'The  party  in  whose  favor  a  Judgment  is  given  may  .... 
have  a  writ  of  execution,"  etc.  (Code  Civ.  Proc,  sec.  681), 
"and  the  goods,  chattels,  moneys,"  etc.,  of  the  ^^■*  judgment 
debtor  "may  be  seized  and  held  under  attachment,"  etc. :  Code 
Civ.  Proc,  sees.  544,  688. 

'  4.  The  notice  of  garnishment  was  addressed  to  the  Donohoe- 
Kelly  Company,  instead  of  the  Donohoe-Kelly  Banking  Com- 
pany, and  it  is  claimed  that  for  this  reason  the  notice  is  void. 
There  is  no  pretense  that  the  notice  was  not  served  on  the  right 
party — i.  e.,  "tlie  person  owing  such  debts"  (Code  Civ. 
Proc,  sec.  542,  subd.  5) — and  the  levy  was  made  as  required 
by  law:  Code  Civ.  Proc,  sec.  681  et  seq.  Xo  question  is  made 
that  the  corporation  intended  to  be  reached  was  the  Donohoe- 
Kelly  Banking  Company:  Civ.  Code,  sec.  357.  The  point  is 
not  well  taken. 

On  the  facts  as  found,  judgment  should  have  been  as  prayed 
for  in  the  cross-complaint  of  the  Southern  Pacific  Company 
and  John  H.  Shine,  United  States  marshal,  and  it  is  recom- 
mended that  the  judgment  as  entered  be  modified  so  as  to 
conform  to  this  opinion.  The  costs  of  appeal  should  be  taxed 
against  defendant  Willey. 

Hayncs,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  modified,  with  directions  to  enter  judgment  in  accordance 
with  the  prayer  of  the  cross-complaint  and  as  in  the  opinion 
suggested.  Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 

The  Antliorifies  are  Confficthifj  as  to  whether  a  cheek  operates  as 
assignment   pro  tanto  of  the  fund  on  deposit:    See  PuUen   v.  Placer 
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County  Bank,  138  Cal.  169,  71  Pac.  83,  ante,  p.  19,  and  cases  cited  in  the 
cross-reference  note  thereto.  In  accordance  with  the  doctrine  of  the 
principal  case,  it  is  held  in  Commercial  Bank  v.  Chilbery,  14  Wash. 
247,  53  Am.  St.  Eep.  873,  44  Pac.  264,  that  a  check  is  subject  to  a 
garnishment  served  after  its  delivery  and  before  payment  or  accept- 
ance. But  in  Dillman  v.  Carlin,  105  Wis.  14,  76  Am.  St.  Eep.  902, 
80  N.  W.  932,  it  is  decided  that  if  a  bank  is  garnished  in  a  suit 
against  the  drawer  before  a  check  is  presented,  the  payee  is  entitled 
to  the  fund  as  against  the  garnishing  creditor. 


HEISEN"  V.  SMITH. 

[138  Cal.  216,  71   Pac.  180.] 

GUARDIAN— Citation  on.— The  Delay  of  the  Clerk  in  issuing 
n  citation  on  a  guardian  until  after  the  order  for  publication  is 
made,  does  not  affect  the  validity  of  the  proceedings,  provided  it 
is  issued  before  the  publication  is  commenced,     (p.  40.) 

GUARDIAN.— A  Citation  after  a  ward  has  become  of  age 
directing  the  guardian  to  make  a  "report"  will  be  construed  as 
requiring  the  rendition  of  a  final  account,     (p.  40.) 

CITATION— Publication  of.— The  Omission  of  the  Word 
"seal"  in  the  copy  of  a  citation  published  is  not  material;  all  that 
is  required  is  that  the  presence  of  the  seal  on  the  original  shall  be 
sufficiently  indicated,     (pp.  40,  41.) 

SUNDAY.— The  Publication  on  Sunday  of  a  citation  gives 
the  court  jurisdiction.  It  is  not  the  transaction  of  "judicial  busi- 
ness" forbidden  by  statute  on  Sunday  or  holidays,     (p.  41.) 

ASSIGNMENT.— In  Equity  the  assignment  of  a  demand  en- 
titles the  assignee  to  every  remedy,  lien,  or  security  that  could  have 
been  used,  or  made  available,  by  the  assignor  as  a  means  of  indem- 
nity or  payment,     (p.  41.) 

JUDGMENT.— The  Assignment  by  a  Ward  of  a  judgment 
against  her  guardian  carries  with  it  the  assignor's  right  of  action 
on  the  guardian's  bond.     (p.  41.) 

A.  A.  De  Ligne,  for  the  appellant. 

Devlin  &  Devlin   and  H.  C.  Boss,  for  the  respondents. 

217  The  COUET.  This  is  a  suit  by  the  assignee  of  Marga- 
retta  Z.  Smith  against  the  defendant  Smith,  her  former  guard- 
ian, and  the  sureties  on  his  bond,  to  recover  the  sum  of  $iG6, 
adjudged  to  be  due  her  from  the  guardian  on  a  settlement  of 
his  account.  The  citation  on  the  guardian  to  account  was 
served  by  publication,  as  in  the  case  of  Trumpler  v.  Cotton,  109 
Cal.  250,  255,  41  Pac.  1033,  and  it  is  claimed  was  insufficient 
to  give  the  court  jurisdiction.  The  jurisdiction  of  the  court  is 
attacked  on  several  grounds,  which  will  be  considered  seriatim. 
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1.  The  order  of  publication,  made  August  18,  1896,  after 
reciting  tliat  a  citation  previously  issued  had  not  been,  and 
could  not  be,  personally  served,  and  that  time  did  not  remain 
to  make  publication  before  return  day,  directs  "that  the  cita- 
tion [theretofore]  issued  be  vacated  and  set  aside,"  and  that  a 
new  citation  issue  "returnable  November  27,  1896";  and  that 
"the  service  of  said  citation  be  made  ....  by  publication"  as 
directed.  The  citation  issued  under  this  order — which 
is  in  the  same  terms  as  the  original  except  as  to  the  return  day 
— is  dated  August  19th,  the  following  day,  which  is  the  defect 
complained  of.  We  can  see  no  objection  to  this  mode  of  pro- 
cedure, nor  do  we  tliink  the  validity  of  the  proceedings  can  bo 
affected  by  the  delay  of  the  clerk  in  issuing  the  citation,  pro- 
vided it  be  issued  before  the  publication  be  commenced.  The 
case  is  different  from  that  of  a  summons,  where,  as  held  In 
People  V.  Huber,  20  Cal.  82,  the  issue  of  the  siimmons  is  es- 
sential to  give  the  court  jurisdiction.  For  under  the  law,  as 
it  then  stood,  until  the  summons  was  issued  ^^^  there  was  no 
action  pending:  Practice  Act,  sec.  22.  There  are  also  other 
differences  between  the  cas?s.  The  issue  of  a  summons  does 
rot  depend  upon  the  order  of  the  court,  whose  "only  power  is 
io  order  the  summons,  which  has  already  issued,  to  be  served 
in  a  special  manner."  But  in  probate  or  guardianship  pro- 
ceedings the  citation  itself  issues  only  on  the  order  of  the  court. 
Also  in  this  case  a  citation  had  already  been  issued,  and  the 
new  citation  was  but  the  same  in  terms  as  the  old,  except  as 
to  the  change  of  the  return  day.  It  is  therefore  in  substance 
simplv  an  amendment  of  the  original  citation,  and  is  to  be  so 
regarded. 

2.  It  is  next  objected  that  the  guardian  was  cited  ovAx  to 
make  a  report  of  his  adm.inistration,  and  that  the  citation  did 
iLot  require  of  him  to  file  a  final  account.  But  the  term  "re- 
port," in  the  connection  in  which  it  is  used,  if  not  precisely 
equivalent  to  "account,"  includes  it,  and  the  citation,  therefore, 
cannot  be  otherwise  construed  tlian  as  requiring  the  rendition 
of  an  account,  which,  from  the  fact  that  the  ward  had  become 
of  age,  could  be  only  a  final  account. 

3.  Tlio  omission  of  the  word  "seal"  in  copy  of  the  citation 
published  is  not  material.  From  the  nature  of  things,  the  seal 
itself  cannot  be  copied  in  a  printed  publication,  and  hence  all 
tliat  is  required  is  that  its  pi'cscnce  on  the  original  should  l)e 
be  sulhcicntly  indicated.     This  is  usually  done  by  writing  the 
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vord  "seal"  in  the  margin ;  but  it  may  be  otherwise  sufficiently 
indicated,  as  in  this  case,  by  the ,  certificate  of  the  clerk  con- 
tained in  the  published  copy  that  the  seal  was  attached  to  the 
original :  Jones  v.  Martin,  16  Cal.  166. 

4.  The  remaining  objection  to  the  jurisdiction  is,  that  the 
publication  was  in  a  weekly  newspaper  issued  only  on  Sundays. 
But  this,  we  think,  was  unobjectionable,  "Except  as  to  judicial 
acts,  which  are  void  when  done  on  Sunday,  ....  the  common 
law  makes  no  distinction  between  Sunday  and  any  other  day": 
2  Bouvier's  Law  Dictionary,  word  "Sunday,"  p.  1067.  See, 
also,  Bouvier's  Law  Dictionary,  word  "Dies  Non."  The  rule, 
indeed,  is,  "That  no  judicial  act  ought  to  be  done  on  that  day, 
but  ministerial  acts  may  be  lawfully  executed  on  the  Sunday." 
For  otherwise,  it  is  added,  peradventure  they  can  never  be  exe- 
cuted; and  God  permits  things  of  necessity  to  be  done  on  that 
day;  and  Christ  says  in  the  Gospel,  "Bonum  est  benefacere  in 
Sabbatho":  ^la  MacKalleVs  Case,  5  Coke,  120,  p.  9,  fol.  66a. 
Accordingly,  it  was  held  in  the  case  cited  that  an  arrest  made 
on  Sunday  was  good,  and  though  at  a  later  date  service  of  pro- 
cess was  forbidden  by  statute  (29  Car.  11;  Scamm  v.  City  of 
Chicago,  40  111,  148),  this  has  no  force  here.  The  rule  as 
g-iven  by  Coke  has  been  generally  recognized  bv  tb*^  eouri>: . 
Ball  V,  United  States,  140  U.  S.  ^130,  11  Sup.  Ct.  Rep.  761 ; 
Swann  v.  Broome,  1  W.  Black.  529 ;  State  v.  Eicketts,  74  N.  C, 
193, 

In  this  state,  the  transaction  of  "judicial  business"  on  Sun- 
day or  holidays  is  forbidden  (Code  Civ.  Proc,  sec.  134^  and' 
it  may  be  that  the  expression  quoted  is  somewhat  broader  in 
meaning  than  the  expression  "judicial  acts"  used  by  Coke. 
But  it  can  hardly  be  extended  to  the  service  of  process,  or  other 
ministerial  acts,  and  certainly  not  to  the  publication  of  service: 
Eeclamation  Dist,  v,  Hamilton,  112  Cal.  613,  44  Pac.  1079. 

6.  The  objection  is  also  made  that  there  was  no  assignment 
to  the  plaintiff  of  her  assignor's  cause  of  action  against  the 
sureties.  But  it  is  a  familiar  principle  that  in  equity  ''the  as- 
signment of  a  demand  entitles  the  assignee  to  every  remedy, 
lien,  or  security  that  could  have  been  used,  or  made  available 
by  the  assignor  as  a  means  of  indemnity  or  payment"  (2  White 
&:  Tndor's  Leading  Cases  in  Equity,  1667,  and  cases  cited)  ; 
and  it  folloAvs  that  the  assig-nment  of  the  judgment  against  the 
guardian  operated  as  against  the  g-uardian's  bond.  ISTor  can 
there  be  any  doubt,  under  our  practice,  of  tlie   right  of  the 
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equitable  assignee  to  maintain  an  action  against  the  sureties: 
Code  Civ.  Proc.,  sec.  367. 

The  decision  in  Moses  v.  Thorne,  6  Cal.  87,  cited  by  respond- 
ent seems  to  be  inconsistent  with  this  view.  But  in  that  case 
it  was  in  effect  admitted  that  the  assignment  of  the  Judgment 
operated  as  an  equitable  assignment  of  the  bond,  and  the  deci- 
sion was  put  on  the  ground  that  the  assignment,  being  merely 
equitable,  could  not  "confer  the  right  of  bringing  a  common 
law  action  upon  it."  But  in  this  the  court  overlooked  the 
provisions  of  section  4  of  the  Practice  Act,  corresponding  to 
section  367  of  the  Code  of  Civil  Procedure,  requiring  that 
"every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest." 

In  the  case  of  Childstrom  v.  Eppinger,  127  Cal.  326,  78  Am. 
St.  Rep.  46,  59  Pac.  696,  and  note,  also  220  ^ited,  the  decision 
in  Moses  v.  Thome,  6  Cal.  87,  was  inadvertently  followed. 

For  the  reasons  given  the  judgment  and  order  appealed  from 
must  be  reversed,  and  it  is  so  ordered. 

Hearing  in  Bank  denied. 


Ministerial  Acts  may  be  performed  on  Sunday:  Hanover  Fire  Ins. 
Co.  V.  Shrader,  98  Tex.  35,  59  Am.  St.  Kep.  25',  32  S.  W.  872,  33  S. 
W.  112;  Whipple  v.  Hill,  36  Neb.  720,  3S  Am.  St.  Eep.  742,  55  N. 
W.  227.  A  search-warrant  issued  on  Sunday  is  not  invalid  for  that 
reason:  State  v.  Conwell,  96  Me.  172,  90  Am.  St.  Eep.  333,  51  Atl. 
873.  But  in  Burke  v.  Interstate  Sav.  etc.  Assn.,  25  Mont.  315,  87 
Am.  St.  Eep.  416,  64  Pac.  879,  it  is  held  that  service  of  summons  on 
Sunday,  while  not  a  nullity,  is  voidable.  See,  also,  the  note  to  San- 
ford  V.  Edwards,  61   Am.   St.   Rep.  488. 

The  Assignment  of  a  Judgment  carries  with  it  the  cause  of  action 
on  which  it  is  based,  together  with  all  the  beneficial  interests  of  the 
assignor  in  the  judgment  and  all  of  its  incidents:  See  the  mono- 
graphic note  to  Chilstrom  v.  Eppinger,  78  Am.  St.  Eep.  50,  on  the 
effect  of  assignments  of  judgments. 
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ALDEICH  V.  BARTON". 

[138  Cal.  220,  71  Pac.  169.] 
TRUSTEE'S  ACCOUNT  —Fraud  in  Settlement  of.— If  trustees 
under  a  will,  in  the  absence,  and  without  the  knowledge  of,  the  bene- 
ficiary, present  a  false  and  fraudulent  account  to  the  court  and  secure 
its  settlement  and  allowance,  this  is  fraud  extrinsic  to  the  case,  and 
the  beneficiary,  on  discovering  the  fraud  after  the  time  limited  to 
move  in  the  matter  or  to  appeal  from  the  order,  may  maintain  a 
suit  in  equity  to  compel  the  trustees  to  pay  her  the  sum  of  which 
she  has  been  defrauded,     (pp.  44,  45.) 

A.  Everett  Ball,  for  the  appellant. 

Drown,  Leicester  &  Drown  and  J.  F.  Leicester,  for  the  re- 
epcndents. 

^^^  GRAY,  C.  In  this  action  the  demurrer  to  the  amended 
complaint,  hased  on  the  ground  that  the  complaint  failed  to 
state  a  cause  of  action  against  defendants,  was  sustained,  and 
the  plaintiff  refusing  to  further  amend,  judgment  was  entered 
against  her,  from  which  she  takes  this  appeal 

The  amended  complaint  alleges  in  substance  that  plaintiff  is 
the  surviving  wife  of  William  A.  Aldrich,  deceased,  and  that 
under  the  will  of  said  deceased,  and  under  a  decree  of  distribu- 
tion made  in  the  estate  of  said  deceased  to  certain  trustees  upon 
the  trust  named  therein,  she  was  and  is  entitled  to  be  paid  one- 
fourth  of  the  rents,  income,  issues,  and  profits  of  the  residue 
of  the  estate  of  said  deceased  by  the  defendants,  who  are  the 
trustees  under  said  will  and  the  appointment  of  the  court,  for 
the  purpose  of  carrsdng  into  effect  the  terms  of  the  decree  of 
distribution  under  said  will;  that  defendants  filed  an  account 
in  the  probate  court. 

Quoting  from  the  amended  complaint,  it  further  avers: 

''That  said  trustees,  in  said  account  so  rendered  as  aforesaid, 
falsely  and  fraudulently,  and  with  intent  to  cheat  and  defraud 
this  plaintiff  out  of  the  money  received  by  them  as  net  rents, 
income,  issues,  and  profits  derived  from  said  one-fourth  part 
of  the  said  residue  of  the  said  estate,  which  should  come  to  and 
belong  and  be  paid  to  her,  placed  the  following  items  as  re- 
ceived by  them  on  account  of  the  sale  of  certain  forty-three 
shares  of  capital  stock  of  the  Germania  Lead  Works,  which  said 
stock  was  a  part  of  the  one-fourth  of  the  residue  of  said  estate 
distributed  to,  and  held  by,  said  trustees  for  said  plaintiff,  as 
aforesaid — viz.,  the  sum  of  $2,713,40,  the  sum  of  $430,  and  the 
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sum  of  $190.92  aggregating  the  sum  of  $3,334.32— while  in  truth 
and  in  fact  said  sums  of  money  were  no  part  of  the  purchase 
price  of  said  stock,  but  were  dividends  upon  said  stock,  and  as 
such  should  have  been  credited  to  the  account  of  this  plaintiff, 
as  income,  issues,  and  profits,  which  fact  was  well  known  to 
said  trustees,  hut  said  trastees  falsely  and  fraudulently  con- 
cealed said  fact  from  said  court  and  this  plaintiff. 

223  "That  said  trustees,  by  so  falsely  and  fraudulently  charg- 
ing said  sums  of  m.oney  to  the  principal  as  part  of  the  one- 
fourth  of  said  residue,  cheated  and  defrauded  this  plaintiff  out 
of  said  sums  of  money. 

"That  thereafter,  and  on  the  eleventh  day  of  June,  1900,  said 
court,  by  its  order,  settled  and  allowed  said  account  as  rendered, 
as  there  was  nothing  upon  the  face  of  said  accoimt  to  indicate 
the  fraud  so  perpetrated  upon  this  plaintiff,  and  no  opportunity 
to  call  the  attention  of  the  court  to  the  same,  or  to  determine 
any  issue  of  fraud,  and  the  court,  as  well  as  this  plaintiff,  was 
imposed  upon  and  deceived,  and  the  settlement  and  allowance  of 
said  account  so  rendered  was  had  without  any  knowledge  of  the 
court  as  to  the  fraud  so  perpetrated. 

'■That  at  the  time  said  account  was  filed  in  said  court,  as 
aforesaid,  said  plaintiff  Avas  a  resident  of  the  Hawaiian  Islands, 
and  had  no  notice  of  the  filing  of  said  account  or  of  its  con- 
tents, or  of  the  hearing  thereof,  except  such  notice  as  the  court 
ordered — viz.,  posting  for  ten  days — and  that  the  said  account 
was  settled  and  allowed  without  any  knowledge  thereof  upon 
the  part  of  said  plaintiff,  and  said  plaintiff  was  not  represented 
at  the  hearing  thereof,  and  she  did  not  know  of  any  of  the 
matters  contained  in  said  account,  or  an3rthing  regarding  the 
same,  until  she  came  to  California,  on  or  about  the  fourteenth 
day  of  January,  1901,  wdien  she  was  informed  of  the  true  state 
of  the  facts  as  set  forth  above,  when  she  immediately  took  steps 
to  have  the  matter  adjusted. 

■^"That  said  plaintiff  relied,  as  she  had  a  right  to  do,  upon  the 
said  trustees  exercising  the  utmost  good  faith  toward  her,  and 
upon  their  rendering  true  and  correct  accounts  of  their  trust. 
'"That  more  than  six  months  had  elapsed  since  the  settling 
and  allowing  of  said  account,  at  the  time  she  first  became  aware 
of  the  facts  alleged  herein,  and  that  she  had  been  defrauded  out 
of  the  money  by  said  trustees,  and  her  right  to  move  in  the 
matter  or  to  appeal  from  the  ordfr  settling  said  account  bad 
passed,  and  the  only  remedy  left  her  was  to  ai^peal  to  the  equita- 
ble jurisdicJon  of  this  court." 


Dec.  1903.]  Aldrich  v.  "Barton".  45 

We  think  the  amenflfd  complaint  states  a  cause  of  action, 
and  shows  just  grounds  for  granting  that  portion  at  least  of 
the  prayer  of  the  complaint  which  asks  to  have  the  trustees 
compelled  to  credit  and  pay  to  plaintiff  the  sum  of  $3,334:.42. 
*"^^  The  fiicts  alleged  show  that  they  have,  or  ought  to  have,  in 
their  hands  as  trustees  for  plaintiff  that  amount  of  money, 
which  in  equity  and  good  conscience  they  should  at  once  pay  to 
lier,  and  the  order  of  the  probate  court  obtaine>l,  as  it  is  alleged 
to  have  been,  for  the  purpose  of  defrauding  plaintiff,  should 
constitute  no  obstacle  to  plaintiff  obtaining  this  relief. 

The  trustees  took  advantage  of  the  absence  of  the  cestui  que 
trust  to  present  a  false  and  fraudulent  petition  to  the  court 
and  have  it  acted  upon  without  her  knowledge.  This  was  a 
fraud  upon  the  court  as  well  as  upon  the  absent  interested 
party,  and  this  is  held  to  be  a  fraud  "extrinsic  to  the  case." 
which  prevented  the  plaintiff  from  being  properly  repre^sented 
nt  the  hearing,  or  from  being  represented  at  all :  Sohler  v. 
Sohler.  135  Cal.  323,  87  Am.  St.  Eep.  98.  67  Pac.  282.  In 
the  Sohler  case  the  fraudulent  decree  was  the  result  of  a  con- 
spiracy between  the  trustee  and  another,  but  the  principle  of 
that  case  applies  with  equal  force  here,  for  a  fraud  is  equally 
abhorrent  to  equity,  and  is  to  be  measured  by  the  same  rules, 
whether  it  be  the  result  of  a  conspiracy  or  arises  from  the  cor- 
rupt motives  of  the  trustee  alone.  The  demurrer  should  have 
been  overruled. 

We  advise  that  the  judgment  be  reversed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed. 

Graroutte,  J..  Harrison.  J.,  Yan  Dvke,  J. 


In  Silva  v.  Santos,  138  Cal.  r36  71  Pac.  703,  it  is  dopide.l  that  if 
a  docree  settling  the  final  account  of  the  guardian  of  an  incom- 
petent is  obtained  by  fraudulent  concealment  of  fund?  misnppro- 
priated  by  the  guardian,  and  misrepresentation  to  the  court  that  he 
lias  made  advances  to  the  estate,  equity  has  jurisdiction  to  grant 
relief  and  compel  a  full  and  just  accounting.  It  is  said  in  the 
course  of  the  opinion:  "Appellant  contends,  and  we  think  the  law 
is,  that  equity  has  jurisdiction  to  interpose  and  furnish  appropriate 
relief  where  a  judgment  or  order  has  been  attained  by  the  employ- 
ment of  frauds  and  artifices  such  as  would  justify  interference  of 
such  court.  Appellant  cites  Dean  v.  Superior  Court,  63  Cal.  473; 
Tobelman   v.    Ilildebrandt,     72   Cal.    313,    14    I'ac.     20;    Lataillade    v. 
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Orena,  91  Col.  565,  25  Am.  St.  Eep.  219,  27  Pac.  924;  Pomeroy's 
Equity  Junsprudence,  sec.  1007.  To  these  may  be  added  the  more 
recent  cases  of  Curtis  v.  Schell,  129  Cal.  208,  79  Am.  St.  Rep.  107,  61 
Pac.  951;  Sohler  v.  Sohler,  135  Cal.  323,  87  Am.  St,  Eep.  98,  67  Pac. 
282,  and  Aldrich  v.  Barton,  138  Cal.  220,  ante,  p.  43,  71  Pac.  169. 
In  Griffith  v.  Godey,  113  U.  S.  89,  5  Sup.  Ct.  Eep.  383.  Mr.  Justice 
Field  said:  'If  the  property  be  omitted  by  mistake,  or  be  subse- 
quently discovered,  a  court  of  equity  may  exercise  its  jurisdiction 

in  the  premises  and  take  such  action  as  justice  may  require 

And  a  fraudulent  concealment   of  property,  or  a  fraudulent  disposi- 
tion of  it,  is  a  general  and  always  existing  ground  for  the  interposi- 
tion  of  equity.'     We  are  aware   of  the   rule   that  the   fraud  which 
will   prevail   to   set   aside    a   judgment    or    decree   must   be   extrinsic 
and   collateral     to    the    questions   examined    and     determined   in   the 
action:  Pico  v.  Cohn,  91  Cal.  129,  25  Pac.  970,  27  Pac.  537;  Hanley 
V.  Hanley,  114  Cal.  690,  46  Pac.  736;  Mulcahey  v.  Dow,  131  Cal.  73, 
63  Pac,  158.     It  was  said  in  Pico  v.  Cohn,  91  Cal.  129,  25  Pac.  970,  27 
Pac.  537,  that     'it  is  settled  beyond  controversy  that  a  decree  will 
not  be  vacated  merely  because  it  was  obtained  by  forged  documents 
or  perjured  testimony'  :   See  Fealey  v.  Fealey,  104  Cal.  354,  43  Am. 
St,  Eep.   Ill,  38   Pac.  49.     It   would  seem   to  us,   however,  that   the 
complaint  brings   to   light  transactions  which  were  not  embraced  in 
the     guardian's    account,     but    are     extrinsic    and     collateral    to    the 
matters  set   forth  in   it.     The   case  made   is   quite   as   strong   as   the 
facts  presented  in  the  recent  case  of  Aldrich  v.  Barton,  138  Cal.  220, 
ante,   p.   43,   71  Pac.    169.     The  theory   generally   underlying   the   re- 
fusal  of   equity   courts   to   vacate    decrees   is,    that   the    complaining 
party  has  had  his  day  in  court,  and  that  there  must  be  an  end  of 
litigation,   and   that   titles    would   often   be   thus   disturbed   and   ren- 
dered  uncertain,     and   the   innocent     be    made   to     suffer.     Sohler   v. 
Sohler,  135  Cal.  323,  87  Am.  St.  Eep.  98,  67  Pac.   282,  is  a  striking 
illustration  of  the  flexibility  of  equity  jurisdiction  where  to  do  jus- 
tice  to   the   injured  and  innocent   and  pursue   the  guilty  the   decree 
was  not   disturbed,   but  the  party   fraudulently  benefited  by   it   was 
held  to  be  a  trustee,  and  equity  laid  hold  of  him  as  such,   leaving 
the  origiual  decree  as  to  others  unaffected.     The  case  here,  as  made 
in  the  complaint,  appeals  strongly  to  the  conscience  of  the  chancellor. 
Plaintiff's  mind  for  some  time  had  been  in  an   eclipse;   he  was  ad- 
judged  an   incompetent,    and     his   business    had,     under   the    highest 
trust,   been  placed  in   defendant's   keeping.     Within  two   days   after 
plaintiff  was   restored   to   capacity   defendant   filed   his   account,   and 
within     twelve    days     obtained   its     approval    and   his     discharge    as 
guardian.     There  is  nothing   unreasonable  in  plaintiff's  assuming  at 
the   time   that   the   account    rendered  was   true   and    correct,   and  in 
his  not  disco\  ering  otherwise,  as  is  alleged,  until  it  was  too  late.     An 
appeal  would  not  have  availed  him,  for  the  fraud  did  not  appear  in 
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the  record,  and  a  motion  would  not  have  reached  the  mischief,  be- 
cause there  was  an  appeal:  Wiekersham  v.  Comerford,  96  Cal.  433, 
31  Pac.  358.  Nor  is  there  anything  unreasonable  in  the  court  now, 
in  the  exercise  of  its  equity  powers,  calling  upon  defendant  to 
further  account  to  plaintiff  and  to  pay  over  to  him  any  moneys 
which  may  appear  by  proofs  to  belong  to  plaintiff,  by  reason  of  the 
alleged  frauds  and  concealments  of  his  guardian  while  discharging 
his  trust.  No  one  can  bo  injured  by  such  an  accounting;  no  titles 
are  involved,  and  no  innocent  persons  will  suffer.  The  rule  of  law 
which  sanctions  such  a  proceeding  is  wholesome,  and  shoud  serve  as 
an  admonition  to  administrators,  executors,  guardians,  and  trustees 
generally,  that  they  must,  to  the  last  moment  of  their  trusteeship, 
scrupulously  account  for  every  dollar  that  has  come  into  their  hands 
in  their  trust  capacity." 

Relief  in  Equity  against  judgments  on  the  ground  of  fraud  and 
perjury  is  considered  in  the  monographic  notes  to  Pico  v.  Cohn,  25 
Am.  St.  Eep.  165-171;  Little  Rock  etc.  Ry-  Co.  v.  Wells,  54  Am.  St. 
Rep.  232-240;  Furman  v.  Furman,  60  Am.  St.  Rep.  649-651.  If  a 
widow,  aa  executrix  under  her  husband's  will  devising  property  to 
his  children,  conspires  with  her  son,  who  is  not  the  son  of  the  testa- 
tor, to  procure  for  him  a  share  of  the  property  as  one  of  the 
children,  and  files  a  petition  naming  such  children  and  alleging  that 
her  son  is  one  of  them,  and  obtains  a  decree  that  he  is  a  child  of 
the  testator  and  entitled  to  a  share  in  the  estate,  without  notice  to 
the  testator's  children  of  the  fraudulent  proceeding,  except  such  as 
they  have  by  reason  of  the  executrix  being  their  testamentary  trustee 
and  guardian,  though  equity  has  no  jurisdiction  to  set  aside  the 
probate  decree,  it  may  compel  the  son,  as  trustee  for  the  children 
of  the  testator,  to  make  conveyance  to  them  of  the  share  thus  ob- 
tained by  him,  or,  if  a  conveyance  cannot  be  had,  to  account  to 
them  for  the  value  thereof:  Sohler  v.  Sohler,  135  Cal.  323,  87  Am. 
St.  Rep.  98,  67  Pac.  282. 


PAINTER  V.  PAINTER. 

[138   Cal.   231,   71  Pac.  90.] 

EECEIVER.— A  Judgment  Against  the  Receiver  of  a  partner- 
ship in  a  suit  by  leave  of  court  on  a  claim  iu  the  nature  of  costs  in- 
curred by  him  in  managing  the  business,  is  conclusive  against  the 
surviving  partner  and  creditors,  whether  made  parties  to  the  action 
or  not.     (p.  52.) 

RECEIVER.— A  Judgment  Against  a  Receiver  cannot  be  en- 
forced by  execution;  the  practice  is  to  apply  to  the  court  for  an 
order  to  enforce  it.     (p.  52.) 

RECEIVER— Propriety  of  Appointing.— Upon  Appeal  from 
an  order  to  enforce  a  judgment  rendered  against  a  receiver,  whether 
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lie  should  have  been  appointed,  and  where  the  fault  lies,  if  any,  in 
his  administration,  will  not  be  considered,     (p.  53.) 

RECEIVER— Payment  of  Judgment  Against.— If  a  judgment 
is  recovered  against  a  receiver  of  a  partnership  for  funds  advanced 
to  him  to  publish  a  directory,  and  the  publication  results  in  a  loss, 
it  is  not  error  to  order  the  judgment  satisfied  out  of  any  of  the  as- 
sets of  the  firm  except  the  directory  business,     (p.  53.) 

RECEIVER— Satisfaction  of  Judgment  Against.— The  conten- 
tion that  a  judgment  creditor  should  abide  a  final  settlement  of  tho 
accounts  of  a  receiver,  and  that  in  obtaining  an  order  to  enforce 
the  judgment  he  should  make  other  creditors  parties,  is  without 
merit  where  it  docs  not  appear  that  payment  of  the  judgment  will 
exhaust  the  estate  or  prevent  creditors  from  being  paid.     (p.  54.) 

Pringle  &  Pringle,  for  the  appellants. 

M.  B.  Kellogg,  Edward  Mills  Adams   and  Francis  J.  Heney, 
for  the  respondents. 

233  YA^v^  DYKE,  J.  .  This  is  an  appeal  by  defendants  from 
an  order  authorizing  and  direciing  A.   0.   Colton,  as  receiver 
of  the  firm  of  Painter  &  Co.,  in  the  said  cause,  to  pay  the 
judgment  rendered  in  the  superior  court  of  the  city  and  county 
of  San  Prancisco,  in  favor  of  the  J.  B.  Painter  Company,  as 
plaintiffs,  against  A.  0.  Colton,  said  receiver,  as  defendant,  in 
the  sum  of  $11,085,73,  and  to  sell  sufficient  of  the  real  and 
personal  property  of  the  said  firm  of  Painter  &  Co.  to  pay 
said  judgment.     The  court  found  that  from  October  1,  1865, 
to   February   6,   1883,   Jerome   B.    Painter   and   Theodore   P. 
]*ainter,  were  partners,  under  the  style  of  Painter  &  Co.     On 
February  6,  1883,  Jerome  died,  and  thenceforward  Theodore 
Las  been,  and  now  is,  the  surviving  and  only  partner  of  said 
firm.     The  J.   B.   Painter  Company  is,   and  since  September 
21,  1894,  has  been,  a  corporation.     On  December  13,  1894,  A. 
0.  Colton  became,  and  ever  since  has  been,  the  duly  appointed 
and   qualified  and   acting  receiver  of  said  firm  of  Painter  & 
Co.,   appointed  by  the  court  on  plaintiff's  application  in  the 
action  -^^  now  pending  in  said  conrt.     The  order  of  appoint- 
ment was  for  the  receiver  "to  take  immediate  possession  of  all 
the  books,  papers,  vouchers,  securities,  and  of  all  the  property 
of  every  nature  and  kind  belonging  to  tlie  firm  of  Painter  & 
Co.,  and  thereafter  to  hold,  manage  and  control  the  business 
and  property  of  said  firm,  ....  and  generally  to  do  such  acts 
respecting  the  property  as  the  court  may  from  time  to  time 
authorize,  and  finally  to  dispose  of  th^^  same  as  the  court  shall 
direct."     It  api^cars  also  that  the  assets  of  the  firm  consisted, 
among  other  property,   of  a  plant  for  the  manufacture  and 
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sale  of  type  and  printers'  materials,  solvent  credits,  real  estate 
in  San  Francisco,  and  the  right  of  publication  of  Langley's 
San  Francisco  Directory,  and  it  wss  found  by  the  court  that 
the  compiling  and  publishing  of  this  directory  was  a  part  of 
the  business  of  the  firm  intrusted  to  the  receiver.  Part  of  the 
business  relating  to  the  manufacture  and  sale  of  printing  ma- 
terials was  conducted  by  the  receiver  at  a  loss,  and  was  dis- 
continued in  1895,  but  the  publication  of  the  directory  he 
conducted  for  several  years,  and  until  189-1,  inclusive,  at  con- 
siderable profit.  In  December,  1891,  the  receiver  found  him- 
self without  means  sufficient  to  publish  the  directory  for  1895, 
and  thereupon  filed  a  petition  in  said  cause  for  authority  to 
accept  an  ofi^er  of  said  J.  B.  Painter  Company  to  publish  said 
directory  for  the  year  1895  under  direction  of  the  receiver, 
and  to  authorize  the  receiver  to  enter  into  a  contract  with  said 
corporation  for  said  purpose  and  on  the  terras  proposed  by 
it.  Notice  was  duly  served  upon  the  attorneys  for  the  plain- 
tiffs and  defendants  in  said  action,  together  with  copies  of 
the  affidavits  and  papers  on  which  the  motion  would  be  made. 
On  January  11,  1895,  the  court  made  an  order  granting  the 
receivei*'s  petition,  and  on  January  18,  1895,  the  contract 
referred  to  was  duly  made  and  exoc;i+od  pursuant  to  the  order 
of  court.  It  is  further  found  that  the  corporation  per- 
formed all  the  conditions  of  its  contract,  in  the  course  of 
which,  and  "in  accordance  with  the  terms  of  said  contract, 
loaned  and  advanced  to  said  receiver  all  the  funds  necessary 
for  the  compilation  and  publication  of  Langley's  Directory," 
and  a  full  and  detailed  statement  of  the  money  advanced  and 
money  received  by  the  corporation  is  set  out  in  the  findings, 
showing  advancements  in  excess  of  receipts  amounting  to 
$8,316.56  principal,  on  which,  as  interest  on  the  same  by  the 
^^^  terms  of  the  contract,  the  court  found  to  be  due  the  further 
sum  of  $2,769.17,  in  all  $11,085.73.  On  February  3,  1896, 
the  corporation  presented  its  claim  to  the  receiver  and  de- 
m.anded  payment,  which  being  refused,  the  corporation,  by 
leave  of  court,  brought  its  action  to  recover  said  amount  against 
said  receiver,  making  the  firm  of  Painter  &  Co.  and  Theo- 
dore P.  Painter,  as  surviving  partner  of  said  firm,  defend- 
ants thereto.  The  receiver  and  the  said  surviving  partner 
of  said  firm  answered  to  the  action.  At  the  trial,  after  plain- 
tift  had  rested,  and  on  motion  of  defendants  Painter  &  Co. 
and  Theodore  P.  Painter,  the  cause  was  dismissed  as  to  them 
and  proceeded  against  the  defendant  the  receiver,  and  judg- 
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ment  "was  entered  in  favor  of  the  J.  B.  Painter  Company 
against  said  receiver  on  October  19,  1897.  No  appeal  was 
taken  from  this  judgment  and  no  motion  for  a  new  trial  was 
made.  On  March  31,  1898,  the  corporation  made  application 
in  the  present  cause,  by  petition,  setting  forth  all  the  facts 
leading  up  to  its  judgment,  for  an  order  authorizing  the 
receiver  to  pay  said  judgment,  and  for  that  purpose  to  sell 
sufficient  of  the  real  and  personal  property  of  the  firm  of 
Painter  &  Co.,  and  that  the  parties  to  the  present  action  be 
lequired  to  show  cause  why  such  order  should  not  be  made. 
At  the  time  this  application  was  made  there  was  pending  in 
paid  action  also  the  application  of  Adaline  Mininger  and 
Josephus  Painter  for  orders  of  the  court,  filed  some  time  in 
April,  1897,  authorizing  the  rcc-eiver  to  pay  the  several  amounts 
alleged  to  be  due  them  by  Painter  &  Co.,  as  set  forth  in 
atTidavits,  as  shown  in  the  transcript.  The  receiver  iiled 
affidavits  in  answer  to  these  last-mentioned  applications,  plead- 
ing, among  other  defenses,  the  statute  of  limitations.  It  ap- 
pears that  on  March  31,  1898,  the  court  denied  these  last- 
named  applications  "without  prejudice,"  and  made  an  order 
that  the  receiver  and  the  parties  to  this  action  show  cause 
Vv'hy  an  order  should  not  be  made  in  accordance  with  the 
petition  of  said  corporation,  copies  of  which  were  ordered 
served  on  said  named  parties,  and  were  so  served.  Xeither 
said  plaintiffs  nor  said  receiver  showed  cause  why  said  appli- 
cation should  not  be  granted,  nor  did  they  answer.  The  de- 
fendant Theodore  P.  Painter  answered  the  application  of  the 
corporation  and  objected  thereto  on  the  grounds — 1.  That  the 
said  judgment  in  favor  of  the  corporation  is  not  final,  for 
^•'^  the  reason  that  this  defendant  has  filed  his  bill  in  equity 
against  the  receiver  and  said  corporation,  to  set  aside  said 
judgment  and  grant  a  new  trial,  because  of  errors  of  law  and 
insufficiency  of  the  evidence  to  justify  the  findings;  that  by 
the  refusal  of  the  receiver  to  appeal  from  said  judgment  in 
favor  of  the  corporation,  said  defendant  Theodore  P.  Painter, 
as  surviving  partner  of  Painter  &  Co.,  lost  the  opportunity 
of  obtaining  a  review  of  the  proceedings  by  the  supreme  court; 
and  that  by  said  hill  in  equity  this  defendant  seeks  to  enjoin 
the  corjioration  from  collecting  said  judgment  and  said  re- 
ceiver from  paying  the  same,  and  said  action  is  now  pending 
in  said  superior  court,  and  is  undetermined.  (These  pro- 
ceedings do  not  appear  in  the  record.)  2.  That  said  judg- 
ment i«  not  binding  on  this  defendant  Theodore  P.  Painter, 
nor  on  the  firm  of  Painter  &  Co.,  or  the  assets  thereof,  because 
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it  was  adjudged  in  said  action  that  plaintiff  the  corporation 
had  failed  to  prove  a  sufficient  case  against  them,  or  either  of 
them,  or  the  assets  of  said  firm,  (The  proceedings  in  that 
trial  do  not  appear  here,  except  that  the  complaint  and  an- 
swer and  judgment  are  set  forth.)  3.  That  none  of  the  other 
creditors  of  the  firm  of  Painter  &  Co.  are  made  parties  to  this 
proceeding  or  notified  thereof,  alleging  that  there  are  other 
creditors,  but  naming  none  (it  does  not  appear  who  are  credit- 
ors, except  as  above  shown) ;  also,  for  the  further  reason 
that  no  order  can  be  properly  made  for  the  payment  of  said 
judgment  until  the  receiver  has  presented  his  account  show- 
ing the  condition  of  said  firm.  4.  That  said  judgment  can 
have  no  other  or  further  weight  than  an  ascertainment  of 
indebtedness  by  the  receiver  to  said  corporation,  and  that  pay- 
ment cannot  be  made  except  upon  final  liquidation  of  the 
affairs  of  the  firm  and  the  settlement  and  adjustment  of  its 
liabilities.  5.  That  the  defendants  in  this  present  action  have 
given  notice  of  intention  to  vacate  the  judgment  rendered 
herein  and  they  object  to  payment  of  the  corporation's  judg- 
ment or  any  sale  of  the  firm's  assets  while  it  is  undetermined 
whether  the  receiver  was  rightfully  appointed  or  not.  On 
September  22,  1898,  the  court  made  its  order  directing  pay- 
ment of  said  judgment  in  favor  of  said  corporation  and  the 
sale  of  sufficient  of  the  personal  and  real  property  in  the 
hands  of  the  receiver  belonging  to  Painter  &  Co.  to  pay  the 
^^^  said  judgment.  It  is  from  this  order  that  the  defendants 
Theodore  P.  Painter  and  J.  Milton  Painter  appeal. 

Eespondent  claims  that  Milton  Painter  is  improperly  joined 
in  the  appeal,  because  he  was  not  a  member  of  the  firm,  and  if 
he  has  any  interest  in  the  firm  assets  it  does  not  appear,  and 
therefore  he  cannot  be  injured  by  the  sale.  His  claim,  we 
understand,  is  a  share  of  the  ownership  in  the  directory  or  its 
proceeds,  but  his  interest  therein  was  not  sho^\Ti  by  him  in  the 
suit  of  the  corporation  nor  in  the  opposition  to  the  order. 
However,  all  the  points  made  arise  on  Theodore's  appeal,  and 
it  is  not  necessary  to  decide  the  question  at  this  time. 

The  contention  of  appellants  is,  that  the  judgment  against 
the  receiver  is  not  conclusive  against  Theodore,  the  surviving 
partner,  for  the  reason  that  he  has  had  no  opportunty  to  be 
heard,  and  that  in  order  to  save  his  property  he  may  now 
attack  the  judgment  on  its  merits.  But  tlie  record  shows  that 
he  had  an  opportunity  to  attack  the  claim  of  the  corporation 
in  its  suit  against  the  receiver,  for  he  was  a  party  defendant 
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tl^ereto,  and  on  his  own  motion  the  cause  was  dismissed  as  to 
him.  The  reason  assigned  was,  that  no  case  was  sho^\Ti  agains: 
him,  and  probably  could  not  be.  But  he  was  a  party  defend- 
ant, and  could  have  set  up,  and  in  fact  did  plead,  facts  whicii 
would  probably  have  defeated  the  corporation's  suit  had  they 
boen  established.  Furthermore,  we  are  of  the  opinion  that 
the  judgment  Avas  conclusive  against  the  surviving  partner, 
whether  or  not  he  had  been  made  a  party  to  the  action.  The 
court  granted  leave  to  sue  the  receiver.  The  claim  was  in  the  na- 
ture of  costs  incurred  by  the  receiver  in  the  management  and 
conduct  of  the  business  under  his  control,  precisely  as  if  he  had 
himself  incurred  the  liability  in  the  direct  publication  of  the 
directory,  as  he  had  done  in  previous  years,  and  had  become 
indebted  for  material  and  labor.  In  such  case  he  would  be- 
come liable  as  receiver,  and  the  estate  intrusted  to  his  manage- 
ment would  be  chargeable  with  payment.  He  represented  all 
persons  interested  in  the  estate,  and  the  judgment  was  conclu- 
sive upon  them  as  well.  Although  the  judgment  became  fmal 
by  failure  to  appeal  therefrom  or  to  move  for  a  new  trial,  it 
could  not  be  enforced  by  execution,  and  the  creditor  applied  to 
the  court  for  the  order  in  question,  as  accords  with  the  practice 
in  such  cases.  "The  judgment  should  be  against  the  receiver 
in  his  official  capacity,  leaving  the  matter  of  its  enforcement 
^^"^  to  be  determined  by  the  court  having  jurisdiction  of  the 

receivership The   manner    of   paying   the   judgment   is 

under  the  exclusive  control  of  the  court  in  which  the  receiver- 
ship proceeding  is  pending,  and  to  it  there  must  be  an  appli- 
cation for  its  payment.  Execution  cannot  be  issued  against 
a  receiver;  the  judgment  only  operates  as  an  established  claim 
against  the  assets  in  the  possession  of  the  receiver":  Beach  on 
Keeeivers,  sec.  720.  The  judgment  is  conclusive  against  the 
receiver,  and  is,  we  think,  conclusive  as  to  all  whom  he  repre- 
sents: Beach  on  Receivers,  sees.   659,  721. 

The  petition  for  an  order  to  enforce  the  judgment  could  not 
be  defeated  by  the  attack  on  the  judgment,  for,  as  was  said  by 
]Mr.  Beach:  "It  is  apparent  that  if  a  judgment  against  a  re- 
cc'iver,  where  presented  to  the  court  having  jurisdiction  of  the 
receivership  proceeding  for  payment,  may  be  modified,  changed, 
or  rejected,  the  trial  of  the  cause  in  which  it  was  ren.:lored 
would  be  but  an  empty  and  useless  formality" :  Beach  on  Ee- 
ceivers,  sec.  721.  Xor  does  this  view  conflict  with  the  rule  re- 
lied on  by  appellants,  that  a  judgment  is  only  conclusive 
against  parties  and  privies.     The  receiver  represented  creditors 
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and  the  partners.  It  was  not  necessary  to  the  conclusiveness 
of  the  judgment  that  the  surviving  partner  and  all  the  credi- 
tors, if  there  were  such,  as  is  alleged  in  defendants'  answer, 
should  be  made  parties  to  the  action  against  the  receiver;  nor 
V7as  it  necessary  that  they  should  be  made  parties  to  the  peti- 
tion for  an  order  to  enforce  payment.  But  defendants  being 
so  made  parties,  they,  as  well  as  the  receiver,  could  only  be 
heard  to  oppose  the  petition  on  proper  grounds,  and  could  not 
attack  the  judgment.  At  the  hearing  neither  defendants  nor 
the  receiver  showed  cause  why  the  order  should  not  be  made. 
The  defendants  submitted  no  evidence  outside  the  papers  in 
the  case,  and  the  evidence  tended  to  support  the  order. 

It  is  further  contended  that  the  court  exceeded  its  jurisdic- 
tion in  authorizing  the  receiver  to  enter  into  the  contract.  Tliis 
contention  is  urged  mainly  on  the  ground  that  it  is  made  the 
duty  of  the  surviving  partner  to  wind  up  the  affairs  of  the 
partnership :  Code  Civ.  Proc,  sec.  1585.  It  is  urged  that 
the  receiver  has  taken  an  unreasonable  time  in  which  to  settle 
the  affairs  of  the  partnership.  All  this  may  be  true,  and  it 
^^^  yet  remains  that  the  court  had  the  power  to  appoint  the  re- 
ceiver: Code  Civ.  Proc,  sec.  56-1.  If  his  administration  has 
been  unduly  prolonged,  or  he  has  been  unfaithful  to  his  trust, 
defendants  have  had  a  remedy  by  applying  for  his  discharge, 
and  they  could  have  opposed  the  appointment  in  the  first  in- 
stance. The  order  nov>^  under  review  cannot  be  attacked  on 
the  ground  that  the  court  erred  in  originally  appointiflg  the 
receiver;  nor  can  we  see  anything  in  the  record  to  warrant 
the  claim  that  the  court  almsed  its  discretion  in  granting  the 
order.  What  are  the  merits  underl3'ing  the  long-delayed  set- 
tlement of  this  partnership  business?  Whether  a  receiver 
should  have  been  appointed  at  all,  and  where  the  fault  lies,  if 
any,  in  his  administration,  are  questions  not  now  before  us. 

It  is  claimed  that  it  was  error  to  order  the  judgment  to  be 
satisfied  out  of  any  of  the  assets  of  the  firm  except  the  direc- 
tory business.  We  iind  nothing  in  the  contract  thus  limiting 
the  liability  to  the  corporation,  and  we  see  no  reason  why  it 
should  be  thus  limited.  In  view  of  the  fact  found  by  the  court, 
that,  notwithstanding  the  corporation  performed  all  the  cove- 
nants of  the  contract  on  its  part,  the  publication  resulted  in  a 
loss,  it  Avould  be  inequitable  to  cast  this  loss  on  the  corporation, 
(-r  compel  it  to  look  alone  to  a  single  asset  of  the  partnership 
that  might  be  insufficient  to  make  the  corporation  whole.     In 
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a  sense,  the  directory  business  was  a  separate  business,  but  it 
was  only  a  separate  part  of  an  entire  business. 

We  are  unable  to  agree  with  appellant  that  the  claim  of  the 
corporation  should  abide  a  final  settlement  of  the  accounts  of 
the  receiver,  and  that  in  obtaining  the  order  it  should  have 
made  other  creditors  parties  to  the  petition.  It  does  not  ap- 
pear that  the  payment  of  this  judgment  will  exhaust  the  es- 
tate or  prevent  any  known  or  alleged  creditors  from  being  paid. 
That  they  have  not  pressed  their  claims  and  made  similar  de- 
mand for  the  receiver  to  sell  assets  and  pay  their  claims  fur- 
nishes no  reason  for  delaying  the  payment  of  this  judgment. 
The  necessity  for  the  sale  was  fully  shown,  and  that  payment 
could  not  otherwise  be  made. 

The  order  is  affirmed. 

Harrison  and  Garoutte,  JJ.,  concurred. 
Hearing  in  Bank  denied. 


EFFECT    OF    JUDGMENTS    AGAINST   RECEIVERS.* 
I.  Conclusiveness  of  Judgment, 
a.  On  Parties  Represented. 

"b.  In  Courts  Other  Than  Those  Appointing  Receiver. 
II.  Personal  Liability  of  Receiver, 
a.  In  General. 
III.  Enforcement  and  Satisfaction  of  Judgment, 
a.  Manner  of  Enforcement, 

I.  Conclusiveness  of  Judgment. 
a.  On  Parties  Represented. — A  judgment  rendered  against  a  re- 
ceiver in  his  official  capacity  is  conclusive  upon  all  persons  whom  he 
represents:  See  Painter  v.  Painter  (the  principal  case),  ante,  p.  47; 
Texas  Pae.  Ey.  Co.  v.  Griffin,  76  Tex.  441,  13  S.  W.  471.  And  ac- 
cording to  the  principal  case,  it  seems  that  if  a  judgment  is  recov- 
ered against  a  receiver  of  a  partnership  by  one  creditor  on  a  claim 
in  the  nature  of  costs  incurred  by  him  in  the  management  of  the 
firm  business,  it  is  binding  on  other  creditors  and  the  surviving  part- 
ner, whether  they  are  made  parties  to  the  action  or  not.  But  it  is 
held  that  when  a  receiver  is  appointed  in  supplementary  proceedings, 
not  in  a  general  creditors'  bill  properly  constituted  but  in  a  single 
creditor's  suit  wherein  the  creditor  is  trying  to  enforce  his  own  par- 
ticular demand,  and  the  receiver  brings  suit  to  recover  a  note 
claimed  to  be   the   property   of  the   debtor,   a  judgment   against   him 
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Suits  against  receivers  without  leave  of  court:  74  Am.  St.  Rep.  285-300. 
Power  to  create  lieus  by  receivers:  83  Am.  St.  Kep.  TI-HO. 
Relation  of  receivers  to  pre-existing  liens:  71  Am.  St.  Rep.  352-384. 
When  it  is  proper  to  appoint  a  receiver.  72  Am.  St.  Rep.  :i9-a7. 
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binds  none  of  the  creditors  except  the  one  who  instituted  the  supple- 
mentary proceedings  in  his  own  behalf  and  not  for  the  other  credi- 
tors: Southern  Loan  etc.  Co.  v.  Benbow,  131  N.  C.  413,  42  S.  E.  896. 
So  a  judgment  recovered  in  a  separate  suit  against  a  receiver  and 
not  in  the  course  of  the  general  proceedings  of  the  receivership  is 
Dot  evidence  against  those  not  parties  to  it,  to  establish  a  prior  lien 
in  favor  of  the  judgment  debtor:  Sullivan  v.  Texas  etc.  Coal  Co. 
(Tex.  Civ.  App.),  60  S.  W.  330.  This  case  was  reversed,  on  the 
question  of  priority  of  liens,  in  the  supreme  court  of  Texas:  Sulli- 
van V.  Texas  etc.  Coal  Co.,  94  Tex.  541,  63  S.  W.  307. 

Of  course,  a  finding  as  to  the  existence  of  a  certain  fact  in  an 
action  by  a  receiver  is  not  res  judicata  as  to  such  fact  in  a  subse- 
quent action  between  different  parties  and  for  different  claims: 
Brown  v.  Clow,  158  Ind.  403,  62  N.  E.  1006. 

b.  In  Courts  Other  Than  Those  Appointing  Receiver.— Under  the 
act  of  Congress,  March  3,  1887,  declaring  that  a  receiver  appointed 
by  a  federal  court  may  be  sued  without  previous  leave  of  that  court, 
but  that  such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  the  receiver  is  appointed,  so  far  as  the  same 
shall  be  necessary  to  the  ends  of  justice,  a  judgment  obtained 
against  a  receiver  in  a  state  court  is,  by  the  weight  of  authority, 
conclusive  as  to  the  existence  and  amount  of  the  plaintiff's  claim: 
Dillingham  v.  Eussell,  73  Tex.  47,  15  Am.  St.  Eep.  753,  11  S.  W.  139; 
Garrison  v.  Texas  etc.  Ey.  Co.,  10  Tex.  Civ.  App.  136,  30  S.  W.  725; 
Dillingham  v.  Hawk,  60  Fed.  494. 

When  this  question  arose  in  Central  Trust  Co.  v.  St.  Louis  etc. 
Ey.  Co.,  41  Fed.  551,  Justice  Caldwell  remarked:  "The  court  is 
asked  to  qualify  the  order  relating  to  judgments  recovered  in  state 
courts,  by  adding  a  proviso  to  the  effect  that,  when  it  is  shown  that 
the  judgment  is  for  a  grossly  excessive  amount,  this  court  will  re- 
duce it  to  a  just  and  reasonable  sum.  This  court  will  not  entertain 
the  suggestion  that  its  receiver  will  not  obtain  justice  in  the  state 
courts.  The  act  of  Congres.s  gives  the  right  to  sue  the  receiver  in 
the  state  court:  Central  Trust  Co.  v.  St.  Louis  etc.  Ey,  Co.,  40  Fed. 
426.  The  state  court  has  jurisdiction  of  the  parties  and  the  subject 
matter,  and  its  judgment  against  the  receiver  of  this  court  is  as 
final  and  conclusive  as  it  is  against  any  other  suitor.  The  right  to 
sue  the  receiver  in  the  state  court  would  be  of  little  utility,  if  its 
judgment  could  be  annulled  or  modified  at  the  discretion  of  this 
court.  It  is  open  to  the  receiver  to  correct  the  errors  of  the  inferior 
courts  of  the  state  by  an  appeal  to  the  supreme  court.  But  this 
court  is  not  invested  with  appellate  or  supervisory  jurisdiction  over 
the  state  courts,  and  cannot  annul,  vacate,  or  modify  their  judg- 
ments: Eandall  v.  Howard,  67  U.  S.  (2  Black)  585;  Nougue  v.  Clapp, 
101  U.  S.  551." 

And  in  the  subsequent  case  of  Central  Trust  Co.  v.  East  Tennessee 
etc.  h.y.   Co.,  5y   ied.  523,  Justice  Lurton  says:   "A   wide   diltereuce 
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of  opinion  has  been  entertained  as  to  the  power  of  the  court  over 
jadgments  obtained  against  the  receiver  in  courts  other  than  that 
appointing  the  receiver:  Central  Trust  Co.  v.  St.  Louis  etc.  Ey.  Co., 

40  Fed.  426;  Eddy  v.  Wallace,  49  Fed.  801;  Missouri  Pac.  Ey.  Co.  v. 
Texas  Pac.  Ey.  Co.  41  Fed.  311.  In  the  two  cases  first  cited  it  was 
held  that  such  judgments  were  conclusive.     In  the  case  reported  in 

41  Fed.  it  was  held  that  it  was  within  the  power  of  the  court,  when 
such  judgments  were  filed  in  the  case  in  which  the  fund  was  being 
distributed,  to  look  into  them,  and  allow  the  whole,  or  half,  or  any 
part,  as  justice  might  require.  The  latter  view  seems  to  have  been 
entertained  by  Mr.  Justice  Jackson,  for,  while  judge  of  this  circuit, 
he  made  an  order  in  this  cause,  which  has  not  been  revoked,  requir- 
ing all  judgments  iu  other  courts  in  suits  prosecuted  without  leave 
of  the  court,  to  be  filed  by  intervening  petition  in  the  main  cause, 
together  with  a  full  bill  of  exceptions  showing  the  evidence  upon 
which  the  judgment  rested.  That  the  judgment  is  conclusive,  so 
far  as  to  be  regarded  as  a  judicial  ascertainment  of  liability,  and  of 
the  amount,  is  probably  the  better  view.  Speaking  of  the  effect  of 
the  proviso,  the  learned  chief  justice,  in  the  case  of  Tfxas  etc.  Ey. 
Co.  V.  Johnson,  151  U.  S.  81,  14  Sup.  Ct.  Eep.  250,  said  that  'the 
right  to  sue  without  resorting  to  the  appointing  court,  which  in- 
volves the  right  to  obtain  judgment,  cannot  be  assumed  to  have 
been  rendered  practically  valueless  by  his  further  provision  in  the 
same  section  of  the  statute  which  granted  it.'  "  More  will  be  said, 
presently,  concerning  the  clause  of  the  statute  declaring  that  the 
"suit  shall  be  subject  to  the  general  equity  jurisdiction  of  the  court 
in  wliich  the  receiver  is  appointed,  so  far  as  the  same  shall  bo  nec- 
essary to  the  ends  of  justice.'' 

II.  Personal  Liability  of  Eccciver. 
a.  In  General.— A  judgment  obtained  against  a  receis-er  in  his 
ofiicial  capacity  creates  no  personal  liability.  It  should  be  cuteroil 
against  him  as  receiver,  and  made  payable  in  due  course  of  his  ad- 
niiuistratiou  as  such  receiver.  A  personal  judgment  against  him 
will  not  be  awarded,  nor  will  an  execution  be  issued  against  him: 
MeXulta  v.  Eusch,  134  111.  46,  55,  24  N.  E.  031;  McNulta  v.  Lo;_^k- 
ndge,  J37  ID.  270.,  31  Am.  St.  Eep.  362,  27  N.  E.  452;  Eobinson  v. 
Kirkwood,  91  111.  App.  54; Irwin  v.  McKechnie,  5S  Minn.  I4.J,  41) 
Am.  St.  Eep.  495,  59  N.  W.  9S7;  Comhs  v.  Smith.  78  Mo.  32;  Wood- 
rutt'  V.  Jewett,  37   Hun,   205. 

III.  Enforcement  and  Satisfaction  of  Judgmant. 
a.  Manner  of  Enforcement.— It  is  said  tliat  a  judgment  against  a 
receiver  caunot  be  carried  into  ofieet,  exot-pt  by  consent   and   direc- 
tion  of   the   court   ha\'iug   eluuge   of   the   estate,   or   unless   a   statute 
alloivs    it    to    be    done.     Xo    pj-ocess    -will    issue    thereon:   Abbey   v. 
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International  etc.  By.  Co.,  5  Tex,  Civ.  App.  261,  23  S.  W.  934;  Arnold 
V.  Penn,  11  Tex.  Civ.  App.  32.5,  32  S.  W.  3.53.  The  practice  is  to 
apply  to  the  court  for  an  order  to  enforce  the  judgment:  Painter  v. 
Painter  (the  principal  case),  ante,  p.  47.  The  manner  in  which  a 
judgment  rendered  against  a  receiver  in  another  jurisdiction  shall 
be  paid,  and  the  adjustment  of  equities  between  persons  having 
claims  on  the  property  and  effects  in  the  hands  of  the  receiver,  are 
under  the  control  of  the  court  having  custody  through  its  receiver: 
Dillingham  v.  Eussell,  73  Tex.  47,  15  Am.  St.  Eep.  753,  11  S.  W. 
139.  Thus,  in  a  suit  in  a  state  court  against  a  receiver  appointed 
by  a  federal  court,  it  is  error  to  prescribe  the  particular  funds  out 
ol'  which  judgment  should  be  paid.  The  judgment  should  be  against 
the  receiver  in  his  official  character,  leaving  the  method  of  its  en- 
forcement to  be  determined  by  the  court  having  jurisdiction  of  the 
receivership,  in  view  of  the  rights  of  all  persons  interested  in  the 
proper  application  of  the  fund  in  that  court's  custody;  Brown  v. 
Brown,   71   Tex.   355,  9  S.  W.   261. 

We  shall  here  give  some  consideration  to  that  provision  of  the 
act  of  Congress,  heretofoi'e  referred  to,  whereby  a  receiver  ap- 
pointed by  a  federal  court  may  be  sued  without  leave  of  such  court, 
but  that  such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  the  receiver  is  appointed,  so  far  as  necessary 
to  the  cuds  of  justice.  The  latter  clause  or  proviso  of  the  act  "es- 
tablishes no  new  rule,  but  is  merely  declaratory  of  the  previously 
existing  law.  The  receiver  hoUls  the  property  for  the  benefit  of  all 
persons  having  any  interest  in  or  lien  upon  it Suits,  there- 
fore, which  seek  to  deprive  the  receiver  of  the  possession  of  the 
property,  and  all  process  the  execution  of  which  would  have  that 
elTeet,  are  subject  to  the  control  of  the  court  appointing  the  re- 
ceiver, so  far  as  may  be  necessary  to  the  ends  of  justice.  The  mar- 
slialing  of  assets,  and  the  orderly  distribution  of  the  fund  or  prop- 
erty according  to  the  rights  and  equities  of  the  several  parties  in 
interest,  is  not  to  be  interfered  with  by  the  judgment  or  process  of 
the  state  court.  The  judgment  of  the  state  court  is  conclusive  as 
to  the  amount  of  the  debt,  but  the  time  and  moile  of  its  payment 
must  be  controlled  by  the  court  appointing  the  receiver":  Central 
Trust   Co.  V.  St.  Louis  etc.  Ry.   Co.,  41  Fed.  551. 

It  was  contended^  in  Dillingham  v.  Hawk,  60  Fed.  494,  that  the 
provision  that  "such  suits  shall  be  subject  to  the  general  equity 
juri^idictiou  of  the  court  in  w"hich  the  receiver  was  apx^ointed,  so 
far  as  the  same  shall  be  necessary  to  the  ends  of  justice,"  precluded 
auy  departure  from  the  established  chancery  practice.  But  Justice 
Toulmiu  answered  that  the  provision  must  be  construed  ' '  as  apply- 
ing only  to  suits  which  seek  to  interfere  with  the  receiver's  posses- 
sion of  property,  and  to  process  the  execution  of  which  would  hare 
that  elfect.     These   shall  be  subject   to   the   control  of  the   court  ap- 
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pointing  the  receiver,  so  far  as  the  ends  of  justice  may  require. 
The  time  when,  and  the  manner  in  which,  a  judgment  against  a  re- 
ceiver shall  be  paid;  the  adjustment  of  equities  between  all  persons 
having  claims  against  the  property  in  his  hands;  the  just  distribu- 
tion of  the  funds  according  to  the  rights  of  the  several  parties  in- 
terested in  it — all  must  necessarily  be  under  the  control  of  the 
fourt  having  custody  of  the  property  by  its  receiver,  and  shall  be 
subject  to  its  general  equity  jurisdiction.  This,  we  think,  is  the 
true  meaning  of  the  statute  referred  to.  We  can  perceive  no  other 
reasonable    interpretation    of   it.     Any    other    interpretation    would 

impute  to  Congress  a  very  useless  act The  judgment  of  the 

state  court  is  conclusive  as  to  the  existence  and  amount  of  the  ap- 
pellee's claim,  but  the  time  and  manner  of  its  payment  must  be 
controlled  by  the  court  appointing  the  receiver.  A  judgment  may 
be  complete  and  perfect,  and  have  full  effect,  independent  of  the 
right  to  issue  execution." 


SOUTHERN  CALIFOEXIA  EAILWAY  CO.  v.  SLAUSON. 

[138  Cal.  342,  71  Pac.  352.] 
EAILWAY  EIGHT  OF  WAY— Eecovering  by  Land  Owner.— If 
one  permits  a  railroad  company  to  construct  and  operate  its  line 
over  his  land,  with  the  understanding  that  it  shall  erect  a  depot 
thereon,  he  cannot,  on  default  of  the  company  in  erecting  the  depot, 
maintain  an  action  to  quiet  title  to  the  land.  He  must  resort  to  an 
action  for  the  value  of  the  land  so  taken  and  damages,  if  any,  aris- 
ing therefrom,     (p.  60.) 

C.  X.  Stcrry  and  Henry  J.  Stevens,  for  the  appellant, 

Charles  Silent,  for  the  respondent. 

343  VAX  DYKE,  J.  This  is  an  action  to  quiet  title.  It  is 
averred  in  the  first  count  of  the  complaint  that  plaintiff  is  the 
owner  and  in  possession  of  a  certain  strip  of  land  in  the  county 
of  Los  Angeles,  between  thirty  and  forty  feet  wide  and  about 
thirteen  hundred  feet  in  length,  and  that  defendant  claims  some 
title  or  interest  therein  which  is  without  right;  in  the  second 
count  it  is  averred  that  for  more  than  five  years  plaintiff  and 
its  predecessor  in  interest  have  been  in  the  exclusive  possession 
of  a  right  of  way  over  said  land  for  the  use  and  purpose  of 
operating  a  railroad  over  the  same,  claiining  to  be  the  owner  of 
said  right  of  way  adversely  to  any  right,  title,  etc.,  of  defendant; 
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and  the  prayer  is,  that  plaintiff's  title  to  such  right  of  way  be 
quieted  as  against  the  defendant. 

In  addition  to  answering  the  complaint,  the  respondent  filed 
a  cross-complaint,  in  which  he  set  up  his  ownership,  and 
^^^  prayed  for  judgment,  declaring  him  to  be  the  owner  in  fee 
of  the  land  in  contest,  and  restoring  him  to  the  possession 
thereof.  The  title  relied  upon  by  appellant  was  based  on  pre- 
scription. The  evidence  shows  that  during  all  the  times  men- 
tioned in  the  complaint  the  respondent  was  the  owner  in  fee 
of  a  tract  of  land  which  included  the  premises  in  contest.  lb 
also  appears  that  when  the  predecessor  of  appellant,  the  Los 
Angeles  and  Santa  Monica  Eailway  Company,  contemplated 
building  a  road  across  the  land  in  question,  the  i>erson  whom 
it  authorized  to  obtain  rights  of  way  for  such  contemplated 
road  had  an  interview  with  respondent,  at  which  the  latter 
agreed  that  the  railroad  company  might  go  on  and  build  the 
road  over  his  land,  provided  that  it  would  put  a  good  depot  on 
it,  at  which  all  regular  passenger  trains  would  stop;  and  that 
when  that  was  done  he  would  make  a  deed  conveying  the  right 
of  way.  The  result  of  the  interview  was  reported  to  the  com- 
pany, and  soon  thereafter  it  began  to  build  the  road  over  the 
land,  and,  having  completed  it,  ran  its  trains  over  the  same. 
There  was  no  written  contract  in  the  premises,  but  the  railroad 
company  entered  upon  the  land  by  respondent's  permission, 
and  not  adversely,  and  it  continued  to  operate  the  road  after 
the  same  was  built,  but  did  not  construct  the  depot  or  stop  its 
trains  as  agreed.  It  made  no  demand  for  a  deed  for  the  right 
of  way,  nor  did  the  respondent  make  a  demand  for  the  con- 
struction of  the  depot  or  the  stopping  of  trains.  The  court  be- 
low found  and  adjudged  that  the  plaintiff  had  not  any  right 
or  title  to  the  land  in  question,  and  that  defendant's  title  to 
the  same  be  quieted  against  the  claim  of  the  plaintiff,  and  that 
he  recover  from  plaintiff  the  possession  of  said  land  and  prem- 
ises in  question,  and  that  a  writ  of  possession  in  his  favor  be 
issued,  directing  the  sheriff  to  place  said  defendant  in  posses- 
sion of  the  said  premises. 

The  appeal  was  taken  from  the  judgment,  as  well  as  from 
the  order  denying  plaintiff's  motion  for  a  new  trial,  but  not 
having  been  taken  from  the  judgment  within  the  statutory 
time,  the  only  matter  before  this  court  which  can  be  considered 
is  the  appeal  from  the  order  denying  plaintiff's  motion  for  a 
a  new  trial.  The  appellant,  among  other  points  in  his  motion  for 
a  new  trial  and  upon  the  appeal  from  the  order  denying  the  same, 
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contenrls  that  finding  8 — to  Avit,  ^^^  "That  the  plaintiff  has 
not  any  right  to,  or  estate  in,  the  said  railroad  property,  and 
its  possession  thereof  is  without  right,  and  is  wrongful" — ia 
not  supported  by  the  evidence.  We  think  this  contention  on 
the  part  of  appellant  is  well  taken. 

The  evidence  in  the  case  fully  discloses  the  fact  that  the  rail- 
road company,  the  predecessor  of  the  plaintiff,  and  the  plain- 
tiff itself,  entered  upon  the  possession  of  the  land  in  question 
by  the  consent  of  respondent  (defendant)  and  constructed  and 
had  operated  its  railroad  for  a  period  of  nine  years  or  more  be- 
fore the  commencement  of  the  action  with  the  knowledge  and 
acquiescence  of  the  defendant,  and  that  during  such  time  he ' 
had  not  request-ed  or  demanded  that  the  said  railroad  company 
should  establish  or  maintain  a  depot  upon  the  said  land  in  con- 
troversy or  stop  its  trains  thereat. 

The  defendant,  the  owner  of  the  land — as  he  had  a  right  to 
do — Avaived  compensation  in  advance  for  taking,  occupying^  and 
using  the  land  in  question,  and  having  permitted  the  railroad 
company  to  enter  upon  the  land,  construct  and  operate  its  rail- 
road, as  the  evidence  shows  it  has,  the  railroad  company  Avas 
laAvfully  in  possession  of  the  land,  and  the  defendant  cannot 
recoA^er  the  same.  He  must  resort  to  his  action  for  the  value 
of  the  land  so  taken,  and  damages,  if  any,  arising  therefrom. 

Since  this  appeal  was  taken  this  court  has  had  occasion  to 
pass  directly  upon  the  point  here  involved :  Fresno  St.  E.  R. 
Co.  V.  Southern  Pac.  E.  E.  Co.,  135  Cal.  202,  67  Pac.  773. 
That  Avas  an  action  of  ejectment  brought  to  recover  a  portion 
of  the  right  of  Avay  claimed  by  the  plaintiff  and  occupied  and 
used  by  the  defendant  for  railroad  purposes,  and  it  a])pearod 
that  the  strip  of  land  in  question  Avas  entered  upon  by  the  rail- 
road company,  defendant,  and  its  predecessor  in  interest,  un- 
der certain  agreements  and  stipulations  to  be  thereafter  pz-r- 
formed,  and  A\'hich  were  never  performed;  hence  the  action  to 
recover  possession  of  the  premises  in  question  upon  a  breach  of 
the  contract  of  agTcement  under  Avhich  the  railroad  company 
entered  upon  the  same.  This  court  in  that  case  held:  ''The 
OAvncr  in  fee  CA^en  cannot  permit  a  railroad  company  to  con- 
struct and  operate  its  road  through  his  land  upon  an  under- 
standing that  compensation  sliall  thereafter  be  made  for  the 
right  of  way,  and  then  maintain  ejectment  if  the  damages  be 
not  paid  as  per  agTeement.     Ilis  remedy  in  such  ^'*'*  case  is  an 

action  to  rccoA'cr  compensation A  failure  to  I>ring  an 

action  Avherc  the  riglit  exists,  until  after  public  interests  have 
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intervened  will  prevent  its  successful  prosecution.  Acquiescence 
for  a  considerable  period  after  the  railroad  company  has  en- 
tered upon  its  duties  will  defeat  the  action  to  recover  posses- 
sion." 

A  large  number  of  cases  were  cited  by  this  court  in  the  case 
referred  to,  among  them  the  follo^ving:  Mitchell  v.  New  Or- 
leans etc.  E.  E.  Co.,  41  La.  Ann.  363,  6  South.  522,  in  which 
the  court  there  says:  "Surely  the  defendant's  act,  in  openly 
entering  upon  plaintiff's  land,  with  plaintiff's  knowledge,  and 
in  full  view  of  his  domicile,  and  constructing  thereon  a  most 
important  link  in  their  transcontinental  railway,  could  not 
subject  it  to  such  consequences.  But  this  is  not  an  open  ques- 
tion, however,  as  it  has  been  by  us  twice  considered  and  de- 
ci'led  adversely  to  plaintiff's  contention,  and  in  cases  cited  in 
plaintiff's  brief" :  Citing  Bourdier  v-  Morgan's  etc.  E.  E.  Co., 
35  La.  Ann.  949,  and  St. 'Julian  v.  Morgan  E.  E.  Co.,  35  La. 
x\nn.924.  In  those  cases  the  matter  was  fully  considered,  and  in 
the  former  case  it  is  said:  "If  the  entry  was  unlawful,  the 
plaintiffs  condoned  it.  They  should,  at  once,  and  peremp- 
torily, have  forbidden  the  entry  of  the  defendant,  if  they  in- 
tended to  dispute    his    right  to  the    road'bed,  etc The 

land  owner  may  even  by  parol  waive  the  right  to  prepayment 
as  a  condition  precedent  to  the  entry  for  construction,  but  hav- 
ing waived  it,  he  cannot  treat  the  company's  possession  as  un- 
lawful." To  the  same  effect  was  Indiana  etc.  E.  E.  Co.  v. 
Allen,  113  Ind.  581,  15  N.  E.  446,  Cairo  etc.  E.  E.  Co.  v. 
Turner,  31  Ark.  494,  25  Am.  Eep.  564,  and  Pryzbylowicz  v. 
Missouri  Eiver  E.  E.  Co..  17  Fed.  492.  A  railroad  is.  in  a 
sense,  a  public  highway,  and  the  construction  of  a  railroad  ever 
a  strip  of  land  by  the  consent  of  the  owner  of  the  same,  or  after 
condemnation  proceedings,  as  the  case  may  be,  is  a  dedication 
of  the  same  to  a  public  use,  and  the  operation  of  the  same  is 
in  the  interest  of  the  public,  and  cannot  be  interrupted  by  an 
action  to  recover  possession  of  any  part  thereof  in  the  interest 
of  a  private  party. 

The  appeal  from  the  judgment  not  being  before  ns.  we  can- 
not order  the  same  to  be  modified  in  the  particular  mentioned. 
Further,  the  cross-complaint  should  be  amended  by  asking 
^^^  compensation  for  the  land  taken  and  damages  caused 
thereby,  in  case  the  plaintiff  fails  to  perform  the  conditions 
under  which  possession  was  taken,  instead  of  a  recovery  of  the 
possession  thereof.  The  onlv  way  left  to  correct  the  error, 
therefore,  is  to  reverse  the  order  denying  a  new  trial  and  re- 
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mand  the  cause,  with  directions  to  tlie  court  blow  to  grant  a 
new  trial,  and  allow  the  parties  to  amend  their  pleadings  so  as 
to  conform  to  the  rule  herein  expressed,  and  it  is  so  ordered. 

Beatty,  C.  J.,  and  Lorigan,  J.,  concurred. 

ANGELLOTTI,  J.,  concurring.  I  concur  in  the  reversal  of 
the  order  denying  the  motion  for  a  new  trial.  Under  the  deci- 
sion of  this  court  in  Fresno  St.  E.  E.  Co.  v.  Southern  Pacific 
R.  E.  Co.,  135  Cal.  202,  67  Pac.773,  the  evidence  did  not  justify 
the  finding,  "That  the  plaintiff  has  not  any  right  to,  or  in- 
terest or  estate  in,  the  said  real  property,  and  its  possession 
tiiereof  is  without  right  and  is  wrongful." 

McFarland,  J.,  dissented. 


The  Doctrine  of  the  Principal  Case  is  supported  by  perhaps  the 
weight  of  authority:  See  Hendrix  v.  Southern  Ey.  Co.,  130  Ala.  205, 
89  Am.  St.  Eep.  27,  30  South.  596;  Southern  Ey.  Co.  v.  Hood,  126 
Ala.  312,  28  South.  662,  85  Am.  St.  Eep.  32,  and  cases  cited  in  the 
cross-reference  note  thereto.  But  there  are  decisions  asserting  that 
ejectment  against  a  railway  to  recover  land  on  which  it  has  placed 
its  track,  without  first  acquiring  a  right  of  way,  may  be  maintained 
by  the  land  owner.  See  Illinois  Cent.  E.  E.  Co.  v.  Hoskins  80  Miss. 
730,  92  Am.  St.  Eep.  12,  32  South.  150;  Daniels  v.  Chicago  etc.  E.  E. 
Co.,  35  Iowa,  129,  14  Am.  Eep.  490;  Terre  Haute  etc.  B.  E,  Co.  v. 
Eodel,  89  Ind.   128,  46   Am.  Eep.   164. 


KLEEBAUEE  v.  WESTEEX  EUSE  AND  EXPLOSIVES 

COMPANY. 

[138  Cal.  497,  71  Pac.  617.] 

EXPLOSIVES.— In  an  Action  for  Damages  to  a  Nelghbonng 
House  from  an  explosion  of  gunpowder,  an  instruction  is  erroneous 
which  makes  no  distinction  between  a  ease  of  the  use  and  the  manu- 
facture nf  the  explosive,  nor  any  modification  of  the  liability  where 
a  secluded  situation  is  sought  in  the  first  instance  and  thereafter 
others  aie  attracted  to  the  locality;  and  which  makes  the  defendant 
lial)le  notwithstanding  the  greatest  care,  and  the  fact  that  the  ex- 
plosion is  caused  by  an  agency  beyond  his  control,     (p.  66.) 

NUISANCE  — Explosives  as. — The  storage  of  gunpowder 
for  use  in  manufacturing  fuses  does  not  constitute  a  nuisance  per  se. 
(p.  67.) 

EXPLOSIVES— Liability  for  Damages.— If  a  person  stores 
gunpowder  for  use  in  manufacturing  fuses,  and  it  does  not  appear 
that  when  he  commenced  business  he  did  not  locate  in  a  proper  place 
remote  from  residences,  nor  that  he  did  not  thereafter  carry  on  his 
business  with  the  utmost  care,  he  is  not  lialde  for  injuries  to  a  neigh- 
boring house  from  an  explosion  resulting  from  a  cause  beyond  his 
control,     (p.  69.) 
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Wright  &  Lukens,  for  the  appellant. 

Eeddy,  Campbell  &  Metson,  for  the  respondents. 

498  YAN"  DYKE,  J.  This  is  an  action  for  damages.  It  is 
alleged  in  the  complaint  that  defendant  was  at  the  time,  and 
prior  to  the  nineteenth  day  of  July,  1898,  engaged  in  manu- 
facturing and  storing  powder,  dynamite,  nitroglycerin,  and 
other  high  explosives  and  fuses,  on  its  premises  near  Melrose, 
in  Alameda  county,  and  that,  by  reason  of  the  negligence  and 
carelessness  of  the  defendant,  a  large  quantity  of  fuse  and  ex- 
plosives belonging  to  it,  and  under  its  control,  on  said  day  ex- 
ploded with  great  violence,  whereby  plaintiffs'  house  was  in- 
jured and  damaged  to  the  extent  of  four  hundred  dollars,  for 
which  amount  damages  are  claimed.  The  answer  denies  that 
the  defendant  was  engaged  in  the  manufacture  or  storage  of 
powder,  dynamite,  nitroglycerin,  or  other  high  explosives,  but 
admits  that  it  was  the  owner  of  and  operating  a  factory  for  the 
manufacture  of  fuse  on  its  premises;  and  denies  that,  by  rea- 
son of  the  premises  mentioned  in  the  plaintiffs'  complaint, 
^®®  or  by  reason  of  any  negligence  or  carelessness  on  the  part 
of  the  defendant,  plaintiffs  have  been,  or  ever  were,  damaged  in 
any  sum  whatever. 

The  action  was  tried  in  the  superior  court  of  San  Francisco, 
before  a  jury,  and  resulted  in  a  judgment  for  the  plaintiff,  from 
which  and  an  order  denying  defendant's  motion  for  a  new  trial 
an  appeal  was  taken. 

There  seems  to  be  not  much  conflict  in  reference  to  the  facts 
of  the  case.  In  July,  1898,  at  the  time  of  the  explosion,  and 
for  over  ten  years  prior  thereto,  defendant  corporation  was 
carrying  on  the  business  of  manufacturing  fuse  near  San  Le- 
andro  Bay,  in  the  county  of  Alameda,  near  a  station  called  Mel- 
rose. There  were  other  fuse  works  there  besides  that  of  the 
defendant,  and  there  were  in  the  vicinity  dwelling-houses  scat- 
tered here  and  there  about  the  manufactory.  The  place  was 
platted  in  streets,  but  there  were  only  two  roads  or  wars 
through  the  vicinity.  One  was-  called  High  street,  the  other 
Clark  street.  In  the  testimony  of  witness  Clark,  a  civil  engi- 
neer, he  says:  "High  street  is  open  and  macadamized.  Clark 
street  is  a  road  that  is  in  pretty  fair  condition  only — ^that  is, 
simply  open — and  a  wagon  might  go  through  it  by  pick- 
ing out  the  better  places."  It  is  outside  of  the  limits  of  both 
Oakland  and  Alameda,  and  within  the  township  of  Brookh-n. 
The  company's  grounds  contained  about  an  acre  and  and  a 
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half.  A  tight  board  fence,  six  feet  and  over  in  height  in  the 
lowest  place,  and  six  feet  seven  inches  in  the  highest,  with  a 
run  of  barbed  wire  on  top,  inclosed  the  buildings  in  which  the 
company  carried  on  its  operations.  One  of  these  buildings  was 
a  powder-magazine.  This  was  a  brick  structure,  about  four- 
teen by  sixteen  feet,  and  eight  or  ten  feet  high,  covered  with 
metal,  and  the  floor  lined  with  thick  linoleum,  and  was  situ- 
ated in  the  corner  of  the  inclosure,  and  in  another  corner  was 
the  residence  of  the  superintendent.  The  powder  used  in  the 
manufacture  of  fuse  is  ordinary  black  powder,  kept  in  round 
metal  cans.  The  company  did  not  manufacture  the  powder, 
hut  it  was  brought  on  the  premises  and  stored  in  the  maga- 
zine, to  be  used  as  required  in  the  manufacture  of  fuse.  The 
gunpowder  was  taken  from  the  magazine  to  a  loft  or  upper 
story  of  another  small  building,  and  thence  poured  into  small 
tin  hoppers,  funnel-shaped,  with  an  orifice  leading  through  the 
floor  to  the  room  below.  Each  ^*^  orifice  has  a  thread  drawn 
through  it,  and  as  the  thread  which  thus  passes  through  the 
gunpowder  in  the  hopper  leaves  the  funnel  in  the  room  below, 
ii  is  wound  with  other  threads  and  twisted  so  that  it  becomes 
tlie  center  thread  of  the  twist-  Afterward  this  twist  is  covered 
with  tape  and  becomes  a  ropelike  fuse,  used  for  the  purpose  of 
conveying  a  spark  from  a  distance  to  the  explosive  in  blasting 
operations. 

The  superintendent  of  the  company,  in  his  testimony,  says 
that  the  works  were  located  near  the  slough  running  into  San 
Leandro  Bay,  and  that  within  one  hundred  feet  of  the  worlcs 
it  Avas  all  marshy  to  San  Leandro  Bay.  In  the  vicinity  of  the 
fuse  works  there  were  fields  under  cultivation.  The  plaintiffs 
went  there  and  built  their  house  over  five  years  ago  after  the 
defendant  company  had  been  in  operation,  and  it  does  not 
appear  from  the  evidence  whether,  at  the  time  the  defendant 
located  there  and  commenced  its  business,  there  were  any  resi- 
dences or  other  buildings  in  the  vicinity,  but  at  the  time  of  the 
explosion  there  was  quite  a  number  of  buildings  in  the  neigh- 
borhood. 

About  3  o'clock  in  the  afternoon  of  the  18th  of  July,  1S98, 
a  quarrel  arose  between  a  Chinaman  named  Quong  Xg  Chong 
and  another  Chinaman  within  the  inclosure  in  which  the  com- 
pany's works  were  situated.  Quong  Kg  Chong  had  for  many 
yc-ars  been  employed  by  the  company.  His  business  was  to  go 
to  the  magazine  and  bring  the  powder  over  to  the  spinning- 
room  whenever  it  was  necessary.    He  was  a  man  of  good  reputa- 
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tion  for  peace  and  quiet.  The  Chinaman  with  whom  he  quar- 
reled was  a  vegetable  dealer  who  sold  vegetables  to  the  men 
employed  in  the  fuse  works.  Quong  li^g  Cheng  suddenly  killed 
him,  and  after  perpetrating  the  murder,  taking  advantage  of 
the  excitement  caused,  he  fled  into  the  magazine.  He  then 
piled  in  the  doorway  of  the  magazine  a  number  of  the  metal 
cans  in  which  the  gunpowder  was  kept,  and  by  that  means 
filled  up  the  doorway  of  the  magazine  while  he  remained  in- 
side. He  then  announced  that  if  any  sheriff,  policeman,  or 
other  person  attempted  to  arrest  or  take  him  he  would  set  fire 
tc  the  gunpowder.  The  sheriff  of  Alameda  county  and  several 
deputies  promptly  arrived  at  the  fuse  works  to  arrest  the  mur- 
derer. The  afternoon  was  spent  in  vain  endeavors  to  induce 
the  Chinaman  to  come  out  of  the  magazine,  but  he  had  a  pis- 
tol, and  declared  he  had  ^**^  matches,  and  he  could  not  be  in- 
duced to  leave.  Late  in  the  evening  the  employes  of  the  com- 
pany left  the  place  in  charge  of  the  sheriff  and  several  armed 
deputy  sheriffs.  They  remained  on  guard  during  the  night. 
About  5  o'clock  next  morning,  in  consequence  of  an  attempt 
then  made  to  arrest  him,  the  Chinaman  carried  out  his  threat 
and  set  fire  to  the  gunpowder.  The  magazine  exploded,  de- 
stroying defendant's  factory,  killing  some  of  the  deputy  sher- 
iffs, and  injuring  the  dwelling-house  of  the  plaintiff  in  this 
action. 

In  submitting  the  cause  to  the  jury  the  court  gave  the  fol- 
lowing instruction,  among  others :  "A  magazine  of  powder  so 
situated  that,  in  case  of  explosion  from  any  cause,  it  is  liable 
to  injure  the  persons  and  the  dwellings  of  persons  living  in 
the  vicinity,  is  a  nuisance;  and,  therefore,  if  the  jury  believe 
from  the  evidence  that  the  defendant  corporation  maintained 
at  the  time  mentioned  in  the  complaint,  at  the  town  or  village, 
or  place  called  Melrose,  a  magazine,  and  kept  stored  therein 
large  quantities  of  gunpowder,  which,  in  case  of  explosion,  was 
liable  to  injure  the  persons,  dwellings,  or  other  property  of  the 
residents  of  the  said  town,  or  village,  or  place  called  Melrose, 
your  verdict  should  be  for  the  plaintiffs.  Although  the  jury 
may  believe  from  the  evidence  that  powder  in  the  magazine  in 
question  was  exploded  by  an  agency  beyond  the  control  of  the 
defendant  corporation,  still  this  would  not  exempt  the  defend- 
ant corporation  from  liability,  provided  the  jury  believe  from 
the  evidence  that  said  magazine  was  maintained  by  such  de- 
fendant corporation  in  such  place  tbat,  in  case  of  an  explosion, 
it  was  liable  to  injure,  damage,  or  destroy  the  persons  or  prop- 
Am.  St.  Rep.,' Vol.  94—5 
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erty  of  persons  living  in  the  vicinity The  fact,  if  it  be 

a  fact,  that  defendant's  magazine  and  factory  were  located  and 
built  at  Melrose  before  plaintiff's  house  was  built,  has  no  bear- 
ing on  this  case.  Such  circumstances  can  in  no  way  excuse 
the  maintenance  of  a  nuisance,  and  the  question  of  whether 
the  magazine  and  factory  of  the  defendant  was  a  nuisancer 
must  be  solved  without  any  reference  to  the  location  of  de- 
fendant's factory  and  magazine."  The  court  also  either  re- 
fused defendant's  instructions  or  modified  them  on  the  line  of 
the  forefjoing. 

Although  the  complaint  alleges  that  the  damage  was  caused 
''by  reason  of  the  negligence  and  carelessness  of  the  defendant,'^ 
there  is  not  a  particle  of  evidence  to  support  such  allegation, 
^^^  and  that  theory  of  the  action  seems  to  have  been  abandoned 
by  the  plaintiffs  during  the  trial.  Under  the  instructions  of 
the  court  there  were  no  facts  for  the  jury  to  consider,  for  the 
reason  that  there  was  no  question  but  that  powder  was  stored 
in  a  magazine  or  place  where,  in  case  of  explosion,  it  would  be 
liable  to  injure  or  damage  persons  or  property.  The  doctrine 
hiid  down  by  the  court  in  the  instructions,  in  substance,  de- 
clared the  business  of  the  defendant,  under  the  circumstances, 
a  nuisance  per  se,  and  made  it  an  insurer  against  all  damage 
arising  from  whatever  cause. 

It  will  be  observed  in  this  case  the  plant  in  question  was 
not  devoted  to  the  manufacture  of  explosives.  The  only  risk 
attendant  upon  the  business  was  that  risk  inseparable  from 
any  handling  or  storing  of  powder — the  same  risks  that  ac- 
company its  transportation,  sale,  use,  and  application  in  all 
the  various  circumstances  in  which  it  is  availed  of.  By  the 
court's  instruction  there  is  no  distinction  between  a  case  of  the 
u.se  and  m-anufaeture  of  this  explosive,  nor  any  exception  to 
the  rule  in  a  case  where  a  secluded  situation  is  sousfht  in  the 
first  instance,  and  thereafter  others  are  attracted  to  the  locality, 
perhaps  by  the  very  fact  of  the  business  of  the  factory;  and 
by  such  instruction  the  defendant  is  made  liable,  notwithstand- 
ing that  the  greatest  care  and  prudence  may  l)e  used  in  the 
transaction  of  the  business,  and  that  the  explosion  or  damage 
is  caused  by  some  agent  entirely  beyond  the  control  of  one  con- 
ducting the  business.  This  is  not  the  law.  Tn  Judson  v.  Oiant 
Powder  Co.,  107  Cal.  540.  48  Am.  St.  Rep.  14r).'40  V';\c.  1020, 
the  damages  for  which  the  action  was  brought  were  occasionod 
bv  an  explosion  of  nitroglycerin  in  process  of  mnnnfactnre  iuto 
dynamite  in  the  defendant's  powder  factory.     In  that  case  the 
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jiid^ient  far  plaintiff  was  sustained  by  this  court  on  the  ground 
that  the  damage  resulted  from  negligence,  the  court  holding 
that,  the  explosion  having  been  shown,  it  was  for  the  company 
to  show  by  evidence  that  it  was  not  the  result  of  negligence  or 
carelessness  on  its  part,  which  it  failed  to  do.  Quoting  from 
Shearman  and  Eedfield  on  Xegligence,  section  GO :  "When  a 
thing  which  causes  injury  is  shoMTi  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  is  such  as  in  the  ordi- 
nary  course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  ^^^  evi- 
dence, in  the  absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  a  want  of  care."  The  court  continu- 
ing, says:  "This  case  seems  to  clearly  come  within  the  provi- 
sions of  the  rule  there  declared.  There  is  nothing  to  distin- 
guish it  in  principle  from  the  army  of  cases  that  have  been 
held  to  come  directly  within  its  provisions.  Appellant  was 
engaged  in  the  manufacture  of  d3'namite.  In  the  ordinary 
course  of  things,  an  explosion  does  not  occur  in  such  manu- 
facture if  proper  care  is  exercised.  An  explosion  did  occur; 
ergo,  the  real  cause  of  the  explosion  being  unexplained,  it  is 
probable  that  it  was  occasioned  by  a  lack  of  proper  care."  Re- 
spondent relies  upon  Clieatham  v.  Shearon,  1  Swan,  213,  55 
Am.  Dec.  734,  in  support  of  his  theory  that  the  business  in 
question  here  was  a  nuisance  per  se.  In  Dumesnil  v.  Dupont, 
18  B.  Mon.  800,  68  Am.  Dec.  750,  the  supreme  court  of  Ken- 
tucky says  that  the  only  adjudged  case  met  with  in  which  the 
principle  that  a  powder  magazine  is  a  nuisance  per  se  seems 
to  have  been  definitely  settled  is  that  of  Cheatham  v.  Shearon, 
1  Swan,  213,  58  Am.  Dec.  734;  and  adds  that  "the  principles 
and  reasoning  on  which  the  decision  rests  are  opposed  to  the 
unbroken  current  of  movlcni  authority,  English  and  American, 
upon  this  subject."  In  Kinny  v.  Koopman,  116  iVla.  310,  67 
Am.  St.  Eep.  119,  22  South.  593,  it  is  said:  "The  storing  or 
keeping  of  gunpowder  or  dynamite  in  large  quantities  near 
the  dwelling-houses  of  citizens  in  a  thickly  settled  portion  of 
the  town,  and  near  a  certain  public  street  in  said  city,  is  not 
a  nuisance  per  se ;  and  to  constitute  such  a  nuisance  there  must 
be  negligence  or  want  of  due  care  in  storing  and  keeping  it." 
x\nd  in  the  same  case  it  is  said :  "After  a  most  careful  exam- 
ination of  the  common-law  text-books  and  decisions,  we  have 
no  doubt  of  the  correctness  of  our  conclusion  in  the  foregoing 
cases,  and  which  exactly  accord  with  the  law  as  declared  in 
People  V.  Sands,  1  Johns.  78,  3  Am.  Dec.  296.     Steam-power, 
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gas,  electricity,  dynamite,  and  gunpowder  are  in  daily  use,  and 
have  become  indispensable  to  the  convenience  of  the  public  and 
for  the  public  defense.  Invention  of  man  and  advancement  in 
science  have  enabled  the  manufacturer  of,  or  dealer  in,  these 
articles  to  provide  the  public  or  the  individual  with  almost,  if 
not  altogether,  absolute  protection  against  danger  or  hurt  from 
explosion.  And  even  had  the  manufacturing  and  storage  of 
gunpowder,  in  its  early  history,  been  a  nuisance  at  common 
^^^  law,  the  common-law  definition  of  a  nuisance  would  not 
include  gunpowder  at  this  day."  In  Tuckachinsky  v.  Lehigh 
etc.  Co.,  199  Pa.  515,  59  Atl.  308,  a  similar  case  was  consid- 
ered. In  that  case,  at  the  time  of  the  accident,  the  defendant 
had  four  and  a  half  boxes  of  dynamite  and  four  and  a  half 
kegs  of  black  powder  in  a  wooden  building  fourteen  feet  square 
and  twelve  feet  high,  in  an  open  space  near  the  shaft  of  its 
colliery.  The  mine  was  not  in  operation  at  the  time,  but  some 
deadwork  was  being  done,  in  which  powder  was  necessary.  The 
plaintiff  was  standing  in  the  doorway  of  her  father's  house, 
and  was  thrown  backward  down  a  flight  of  stairs  by  the  con- 
cussion of  the  air,  receiving  injuries  for  which  damages  were 
sought.     The  explosion  was  caused  by  lightning. 

The  trial  court,  in  its  instructions  to  the  jury,  stated  that 
there  was  no  evidence  in  the  case  of  any  "negligence  on  the 
part  of  the  defendant,  unless  it  consisted  in  having  the  kind 
and  quantity  of  explosives  in  the  place  at  the  time,  for  the 
purpose,  and  under  the  circumstances  already  stated.  As  to 
this  there  is  no  controversy,  no  dispute,  no  question  of  fact  to 
be  determined.  The  only  question  to  be  decided  is  whether 
undor  the  law  this  state  of  facts  constitutes  negligence  in  itself 
for  which  the  plaintiff  may  recover  in  this  action."  And  the 
court  instructed  the  jury  to  return  a  verdict  in  favor  of  the 
defendant.  On  appeal  the  supreme  court  says:  "A  nuisance 
has  been  defined  as  'that  which  annoys  and  disturbs  one  in  the 
possession  of  his  property,  rendering  its  ordinary  use  or  occu- 
pation physically  uncomfortable  for  him.'  The  evidence  in 
this  case  shows  that  the  powder  magazine  had  been  in  use  by 
the  defendant  company  for  more  than  thirty  years,  and  that 
plaintiff  has  resided  within  about  seven  hundred  feet  of  it  for 
some  sixteen  years.  Yet  there  is  no  testimony  to  show  that 
any  apprehension  of  danger  or  any  fear  of  explosion  was  felt 
or  expressed  by  anyone  during  that  time.  ISTo  objection  to 
the  location  or  maintonanoe  of  the  magnzine  has  been  shown. 
The  explosives  were  stored  in  small  quantities  to  meet  current 
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needs.     Such  materials  are  always  dangerous,  but  as  their  use 
IS  essential  to  the  work  of  mininor.  it  is  impossible  to  protect 
absolutely  persons  or  property  in  the  immediate  vicinity.     The 
risk  is  similar  to  that  arising  from  the  operation  of  steam-boil- 
ers and  other  machinery  and  apparatus  necessary  to  the  pros- 
perity of  great  communities.     Negligence  in  the  care  of  the 
explosive  or  in  the  management  ^^^  of  the  magazine  was  nei- 
ther charged  nor  proven.     The  only  question  in  the  case  was 
as  to  whether  or  not  the  magazine  was  in  itself  a  nuisance. 
We  can  see  nothing  in  the  evidence  to  support  such  a  finding. 
The  explosives  were  kept  only  for  use  in  the  mine,  and  were 
kept  in  small  quantities.     The  explosion  was  caused  by  no  act 
of  the  defendant,  but  by  a  stroke  of  lightning.     The  trial  court 
could  not  have  sustained  a  verdict  for  the  plaintiff  upon  the 
evidence.     Its  instructions  to  the  jury,  found  in  favor  of  the 
defendant,    were    proper,  and  the  judgment  is  affirmed."     As 
said  in  the  foregoing  opinion,  powder,  gas,   steam,   etc.,  are 
equally  dangerous,  but  equally  necessary  in  the  present  condi- 
tion of  society,  and  the  rule  laid  down  in  the  above  opinion 
seems  to  be  well  settled,  not  only  in  Pennsylvania,  but  in  New 
York  and  elsewhere:  12  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
514;  Schmeer  v.  Syracuse  Gaslight  Co.,  1-47  N.  Y.  529,  42  N. 
E.  203.     Another  case  relied  upon  by  the  respondent  is  Heeg 
V.  Licht,  80  N.  Y.  579,  36  Am.  Eep.  654.     In  a  later  case 
(Lounsbury  v.  Foss,  80  Hun,  296,  30  N.  Y.  Supp.  89),  speak- 
ing of  Heeg  V.  Licht,  80  N.  Y.  579,  36  Am.  Eep.  654,  the  court 
says :  ''Keeping  of  such  material  does  not,  however,  necessarily 
constitute  a  nuisance  per  se;  that  depends  upon  the  locality, 
the  quantity,  and  the  surrounding  circumstances.     The  conse- 
quential result  of  the  authorities  is,  that  each  case  like  this 
must  be  left  to  the  jury^  under  proper  instructions  from  the 
court." 

It  does  not  appear  that  when  the  defendant  commenced  its 
business  it  was  not  located  in  a  proper  place,  and  at  that  time 
sufficiently  removed  from  a  residence  neighborhood.  It  was 
carried  on  with  the  utmost  care.  The  damage  in  question  re- 
sulted from  a  cause  entirely  beyond  its  control,  and  without 
any  carelessness  or  negligence  on  its  part  whatever,  and  under 
the  more  recent  and  better  line  of  authorities,  as  shown  under 
such  circumstances,  it  is  not  responsible. 

The  judgment  and  order  are  reversed. 

Shaw.  J.,  Angellotti,  J.,  McFarland,  J.,  and  Lorigan,  J., 
concurred. 
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Beatty,  C.  J.,  disented. 
Rehearing  denied. 


Explosives. — The  liability  for  keeping  explosives  is  considered  in 
the  monographic  note  to  Kinney  v.  Koopman,  67  Am.  St.  Rep.  134- 
140.  The  mere  fact  that  a  railway  corporation  has  explosives  in  its 
care  does  not  make  it  guilty  of  creating  a  nuisance,  though  danger 
to  persons  and  property  along  its  line  is  necessarily  incident  to  such 
transportation.  But  if  a  car  is  unnecessarily  and  unreasonably  de- 
layed at  a  place  so  as  to  subject  property  to  danger  for  a  longer 
time  than  would  have  attended  a  transportation  made  with  reason- 
able dispatch,  this  amounts  to  a  nuisance.  And  a  like  result  may 
follow  if  ordinary  care  is  not  exercised  in  keeping  or  caring  for  the 
car:  Fort  Worth  etc.  Ry.  Co.  v.  Beauchamp,  95  Tex.  496,  93  Am.  St. 
Eep.  864,  68  S.  W.  502.  It  has  been  held  that  storing  and  keeping 
gunpowder  and  dynamite  near  dwellings  in  a  thickly  settled  portion 
of  a  city,  near  a  public  street,  is  not  a  nuisance  per  se;  but  to  con- 
etitute  such  keeping  a  nuisance  and  impose  liability  for  an  acci- 
dental explosion,  there  must  be  negligence:  Kinney  v.  Koopman,  116 
Ala.  310,  67  Am.  St.  Eep.  119,  22  South.  593.  Compare  Cameron  v. 
Kenvon-Connell  Com.  Co.,  22  Mont.  312,  74  Am.  St.  Rep.  602,  56 
Pac.  358. 


ESTATE  OF  GAY. 

[138  Cal.  552,  71  Pac.  707.] 

PERPETUITY— Trust  to  Care  for  Burial  Place.— A  testator 
cannot  create  a  permanent  fund  in  trust,  the  income  of  which  is  to 
be  devoted  for  all  time  to  the  care  of  his  place  of  interment,  (p. 
71.) 

CHARITABLE  USE— Fund  for  Burial  Place.— A  permanent 
trust  fund  attempted  to  be  created  by  a  testator,  the  income  of 
which  is  to  be  devoted  for  all  time  to  the  care  of  his  place  of  inter- 
ment, is  not  a  charitable  use.     (pp.  72,   75.) 

Archibald  Barnard,  for  the  appellant. 

Walter  Perry  Johnson,  for  the  respondent. 

^53  CHIPMAX,  C.  Martin  Francis  Quinn,  the  distributee 
of  the  residue  of  the  estate,  appeals  from  the  decree  of  partial 
distribution  to  Lizzie  Gay,  who  was  one  of  several  legatees  of 
the  will  of  deceased.  The  second  clause  of  the  will  reads  as 
follows : 

"I  direct  that  the  sum  of  $2,000  be  set  apart  out  of  my 
estate,  and  safely  invested  and  reinvested  by  said  Lizzie  Gay, 
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either  by  deposit  in  first-class  savings  banks  in  said  city  and 
county,  or  in  first  mortgages  on  real  estate  in  said  city  and 
county ;  the  loan  on  mortgage  in  no  case  to  exceed  fifty  per 
cent  of  the  market  value  of  the  property  mortgaged;  such 
fund  to  constitute  a  permanent  fund,  the  income  thereof, 
whether  consisting  of  interest  or  dividends,  shall  be  used  for 
the  purpose  of  keeping  my  burial  plot  in  the  Masonic  Ceme- 
tery in  good  and  proper  condition;  and  I  desire  that  my 
remains  be  interred  in  said  plot.  But  in  case,  for  any  reason, 
burials  in  said  cemetery  should  be  prohibited  or  cease  before 
my  death,  or  after  my  death  it  be  required  to  remove  the 
bodies  interred  in  said  cemetery  therefrom,  then  she  shall 
use  said  interests  or  dividends  in  keeping  in  good  order  and 
proper  condition  any  other  burial  plot  in  which  my  remains 
shall  be  interred,  or  to  which  they  may  be  removed  and  re- 
interred. 

"And  I  hereby  bequeath  and  devise  such  sum  of  $2,000 
to  her  trust  for  such  purposes.  If  there  remain  in  her 
hands  any  surplus  or  interests  or  dividends  which  shall  be 
unnecessary  for  such  purposes,  such  surplus  shall  be  retained 
by  her  for  her  own  use  and  benefit." 

The  question  here  presented  is.  Can  a  testator  create  a  per- 
manent fund  in  trust,  the  income  of  which  is  to  be  devoted 
for  all  time  to  the  care  of  his  place  of  interment? 

Section  9  of  article  20  of  the  constitution  provides  as  follows : 
"Xo  perpetuities  shall  be  allowed  except  for  eleemosynary  pur- 
poses." Trusts  for  perpetual  charitable  uses  are  not  in  con- 
flict vv^ith  this  section:  Estate  of  Hinckley,  57  Cal.  457.  The 
term  "eleemosynary"  includes  all  charitable  purposes:  People 
V.  Cogswell,  113  Cal.  130,  45  Pac.  270.  The  ^^^  question  then 
is.  Is  the  trust  attempted  to  be  created  by  the  testatrix  a  chari- 
table use?     We  think  it  is  not. 

Eespondents  contend  that  the  bequest  is  to  Lizzie  Gay  alone, 
without  words  of  inheritance  or  succession;  that  the  trust  dies 
with  her,  and  hence  there  is  no  illegal  suspension  of  the  power 
of  alienation.  The  money  which  is  to  be  invested  is,  by  the 
express  provisions  of  the  will,  "to  constitute  a  permanent 
fund,  the  income  whereof  ....  shall  be  used  for  the  purpose 
of  keeping  my  burial  plot  in  the  Masonic  Cemetery  ....  in 
good  and  proper  condition,"  where  she  directed  her  remains 
to  be  buried.  And  she  provided  against  the  contingency  of 
pome  other  place  receiving  her  remains,  in  which  case  she 
directed  the  income  to  be  used  "in  keeping  in  good  order  and 
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proper  condition  any  other  burial  plot  in  which  my  remains 
shall  be  interred,  or  to  which  they  may  be  removed  and  re- 
interred."  It  is  true  that  no  provision  is  made  for  the 
appointment  of  a  successor  upon  whom  the  trust  should  de- 
volve or  to  whom  such  surplus  should  go  at  the  death  of  the 
trustee  named.  But  the  law  is,  that  a  trust,  otherwise  valid, 
will  not  be  permitted  to  fail  for  failure  of  the  trustor  to  name 
c.  successor  to  the  trustee  chosen:  Estate  of  Upham,  127  Cal. 
90,  59  Pac.  315.  In  Fay  v.  Howe,  136  Cal.  599,  69  Pac.  423^ 
tlie  will  named  a  particular  person  to  expend  the  income  of 
the  trust  fund  for  a  particular  charitable  purpose,  and  the 
testator  made  no  provision  for  the  appointment  of  a  successor. 
It  was  held  that  a  court  of  equity  will  not  allow  the  trust  to 
fail  in  such  case,  but  that  the  court  will  appoint. 

It  is  urged  also  by  respondents  thajD  the  terms  "such  fund 
to  constitute  a  permanent  fund,"  meant  merely  that  the  trust 
should  continue  only  during  the  life  of  Lizzie  Gay.  Obviously, 
this  cannot  be  so,  for  it  is  not  reasonable  to  suppose  that 
the  testatrix  had  in  mind  only  the  care  of  her  grave  for  a 
period  so  uncertain  and  temporary,  and,  besides,  the  tnistee 
may  have  died  before  the  testatrix  died.  She  set  apart  a 
considerable  sum,  the  income  to  be  devoted  to  the  purpose 
named,  and  she  made  no  pro\'ision  for  the  principal  ever  to  go 
in  furtherance  of  any  other  object.  If  she  had  contemplated 
the  trust  to  determine  at  the  death  or  resignation  of  the 
trustee  named,  or  failure  to  qualify,  she  would  have  directed 
air  to  the  disposition  of  this^  principal  sum.  It  seems  to  us 
too  clear  to  admit  of  doubt  that  she  intended  to  create  a  "^^ 
perpetual  fund,  which  is  what  she  meant  when  she  used  the 
word   "permanent." 

The  question  recurs,  Is  the  trust  a  valid  charity?  It  is  not 
necessary  to  exploit  at  length  the  decisions  of  courts  on  this 
question.  The  ground  has  been  traversed  by  many  able 
judges,  and  the  decisions  collated.  It  can  hardly  be  said  that 
they  are  discordant,  although  there  is  a  case  here  and  there 
giving  some  support  to  respondent's  contention.  But  these 
cases  are  infrequent,  and  when  considered  with  reference  to 
the  circumstances  attending  them,  and  the  statutes  more  or 
less  controlling  the  decisions,  they  rather  prove  the  rule  as 
cxc(?ptions.  The  preaise  question  has  not  been  heretofory 
decided  by  this  court,  so  far  as  I  have  found.  A  similar 
provision  in  the  will  in  Estate  of  AVilley,  128  Cal.  1,  60  Pac. 
471,  was  assumed  to  be  invalid  for  the  purposes  of  the  argu- 
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ment.  In  Estate  of  Upham,  127  Cal.  90,  59  Pac.  315,  the  will 
contained  a  similar  provision,  but  the  question  here  was  not 
raised.  Kelly  v.  Nichols,  17  R.  I.  306,  21  Atl.  906,  is  an 
instructive  case,  as  it  points  out  that  the  statement,  favorable 
to  respondent's  contention,  made  in  the  American  and  English 
Encyclopedia  of  Law  (1st  ed.,  vol.  3,  sec.  8,  tit.  "Charities"), 
is  not  warranted  by  the  authorities  cited  in  its  support,  and  so 
also  the  statement  made  by  Mr.  Perry,  in  his  work  on  Trusts 
(sec.  706). 

In  Kelly  v.  Nichols,  the  testator,  with  abundant  expressions 
of  pious  wishes,  devised  his  estate  in  aid  of  many  worthy 
objects — among  these,  to  keep  in  repair  the  graves  of  his 
sisters  and  himself.  The  court  said:  "This  question  can  only 
be  determined  by  the  purposes  for  which  the  gift  is  made  as 
disclosed  in  the  will.  The  first  designated  purpose  is  the  care 
of  the  graves.  Among  all  classes  there  is  a  prevailing  senti- 
ment of  reverence  for  the  burial  places  of  the  dead,  which 
springs  naturally  from  the  Christian  belief  in  the  resurrection 
of  the  body.  This  sentiment  is  recognized  in  this  stat«  and 
elsewhere,  by  the  creation  of  corporations  for  maintaining 
and  adorning  cemeteries,  and  by  statutes  which  allow  town 
councils  to  receive  and  hold  funds  in  trust  for  the  care  of 
burial  lots.  However  general  and  commendable  this  senti- 
ment, may  be,  and  however  desirable  it  may  be,  that  the  graves 
of  the  dead  be  decently  and  reverently  cared  for,  nevertheless 
we  do  not  think  a  bequest  of  this  kind  falls  within  the  limits 
of  a  charitable  use.  It  is  not  a  gift  in  aid  of  any  public  object, 
656  jjQ-j.  £qj,  ^  purpose  which  affects  the  public  in  any  way.  It 
benefits  no  one.  Its  purpose  is  purely  private  and  personal. 
It  seeks  to  create  a  perpetuity  simply  to  insure  the  care  of 
the  testator's  own  burial  lot.  It  does  not  run  to  a  corporation 
created  for  this  special  purpose  or  authorized  by  its  charter 
to  receive  such  gifts,  but  to  trustees  in  perpetuity.  It  is  now 
well  settled  in  England  that  such  bequests  are  void.  Cases 
on  this  subject  are  fully  collected  in  Tyssen  on  Charitable 
Bequests,  chapter  7,  and  also  in  Jones  v.  Ilabershaw,  107  U.  S. 
174,  183,  2  Sup.  Ct.  Eep.  334,  336,  where  Judge  Gray  says: 
'In  England  there  has  been  a  difference  of  opinion  upon  the 
question  whether  the  maintenance  and  repair  of  the  tomb  or 
monument  of  the  donor  is  a  good  charitable  use.  Down  to 
the  time  of  the  American  Revolution,  as  by  the  civil  law,  it 
appears  to  have  been  held  that  it  was.  According  to  the  late 
English  cases  it  is  not.' 
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"We  think  this  latter  view  is  to  be  regarded  as  the  rule  in 
tliis  country" :  Citing  cases. 

Bates  V.  Bates,  134  Mass.  110,  45  Am.  Eep.  305,  was  a  case 
where  the  testatrix  undertook  to  create  a  trust  fund  "to  beau- 
tify and  keep  in  good  order"  her  late  husband's  monument. 
The  court  said:  "Funds  cannot  be  established  indefinitely  in- 
alienable in  the  hands  of  those  to  whom  they  are  intrusted,  and 
their  successors,  the  income  of  which  is  to  be  perpetually  de- 
voted to  uses  which  are  not,  legally  speaking,  charitable."  Pro- 
ceeding, then,  to  inquire  whether  this  was  a  charitable  use,  the 
court  said  it  was  not  limited  by  the  enumeration  of  charitable 
uses  in  the  statutes  of  43  Elizabeth,  chapter  4.  But  the  court 
said:  "That  it  may  be  charitable,  the  use  must  be  of  such 
character  that  the  general  public  is  to  have  the  advantage  of 
it,  and  not  merely  individuals." 

In  Piper  v.  Moulton,  72  Me.  155,  the  bequest  was  to  the 
testator's  native  town,  on  condition  that  the  town  should 
expend  the  income  thereof,  forever  to  keep  his  lot  in  a  certain 
burying  ground  in  good  order  and  repair  and  an  iron  fence 
around  the  same.  It  was  held  "not  a  charitable  use,  for 
which  a  perpetuity  might  be  created."  In  a  late  Massachu- 
setts case  (Morse  v.  Xatick,  176  Mass.  510,  57  ^\  E.  996, 
cited  by  respondent),  the  testator  gave  to  the  town  of  Xatick 
a  fund,  in  trust,  the  income  to  be  used  "for  the  preservation 
of  the  monument  ^^"^  which  my  executor  is  hereby  authorized 
to  erect  at  my  grave,  and  the  care  and  beautifying  of  my  lot 
in  the  cemetery."  The  court  said:  "It  is  settled  in  this  com- 
monwealth that  a  bequest  to  provide  for  the  permanent  care 
and  beautifying  of  a  burial  place  and  monument  is  not  a 
public  charity,  and  is  void  at  common  law  as  creating  a  per- 
petuity": Citing  Bates  v.  Bates,  134  Mass.  110,  45  Am.  Eep. 
305,  and  other  cases.  "But  it  is  also  settled  in  this  state  that 
a  trust  to  keep  a  burial  lot  and  monument  always  in  good 
order  is,  under  our  statutes,  a  good  perpetual  trust."  This 
power,  however,  is  based  on  the  statute  of  1884,  passed  since 
Bates  v.  Bates,  134  Mass.  110,  45  Am.  Eep.  305,  was  decided. 

In  Smith's  Estate,  5  Pa.  Dist.  Eep.  327,  the  fund  in  trust 
was  to  erect  a  monumental  memorial  of  the  testator  in  a 
public  park  in  the  city  of  Philadelphia,  to  include  equestrian 
statues  and  busts  of  various  distinguished  Pennsylvanians 
named  in  the  bequest,  and  also  a  statue  of  the  testator,  with 
his  name  underneath,  "in  large  letters."  It  was  held  not 
void  as  a  perpetuity,  but  was  a  public  charity,  since  such  a 
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inemorial  would  tend  to  the  "elevation  and  refinement  of  the 
people,  cultivate  a  love  for  the  beautiful  in  art  and  archi- 
tecture, and  keep  alive  their  patriotism  and  remembrance  of 
the  martial  prowess  and  good  deeds  in  statesmanship  and- 
civil  life  of  heroes,  patriots,  and  citizens  worthy  of  perpetua- 
tion," and  was  for  the  beautifying  and  adornment  of  the  city. 
But  it  was  further  held  within  the  Pennsylvania  act  of  1891, 
especially  declaring  that  no  disposition  of  property  for  the 
inaintenanoe  or  care  of  any  cemetery,  churchyard,  etc.,  or 
monument,  should  be  void  as  a  perpetuity.  This  case  cannot 
support  the  position  take'n  by  respondents.  Eespondents 
claim  that  section  616  of  the  Civil  Code,  as  it  formerly  read, 
and  as  amended  by  the  act  of  March  25.  1901  (Ftats.^  1901. 
p,  814),  is  declaratory  "of  the  policy  of  the  slate  in  favor  of 
allowing  trusts  for  the  preservation  of  a  private  grave." 
That  section  only  authorizes  corporations  formed  to  improve 
cemeteries,  to  take  and  hold  any  property  bequeathed  in  trust 
and  apply  the  proceeds,  "to  the  improvement  .  .  .of  any 
lot"  in  a  cemetery.  There  is  nothing  in  the  statute  which  by 
implication  or  otherwise  can  authorize  the  court  to  determine  a 
bequest  such  as  this  to  be  a  charitable  use.  To  do  so  would 
permit  the  multimillionaire  whose  personal  vanity  was  suffi- 
ciently absorbing  to  devote  one-third  of  his  estate  (Civ.  Code. 
^'*®  sec.  1313),  and  all  of  it,  if  he  left  no  next  of  kin  or  legal 
heirs,  to  the  erection  of  a  mausoleum  of  vast  proportions  and 
cost,  and  create  a  large  trust  fund  for  its  perpetual  care  and 
future  adornment.  If  such  an  object  is  a  charitable  use.  the 
testator  can  so  devote  his  fortune,  however  great;  if  it  is  not 
i\  charitable  use,  the  attempt  to  do  so  would  be  void  in  the  case 
suggested,  and  his  property  would  go  to  the  state,  there  being 
no  owner:  Civ.  Code,  sec.  670.  Fntil  the  state,  through  its 
legislature,  has  placed  the  object  here  sought  to  be  realized  in 
the  category  of  charitable  uses,  we  do  not  think  the  court 
should  do  so. 

It  is  advised  that  the  judgment  should  be  reversed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed. 

McFarland,  J.,  Lorigan,  J.,  '^'an  Dyke,  J. 
Hearing  in  Bank  denied. 
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The  Doctrine  of  the  Principal  Case,  that  a  gift  for  the  perpetual 
maintenance  and  preservation  of  a  private  burial  place,  is  not  a 
charitable  use,  is  sustained  by  the  decided  cases:  See  the  mono- 
graphic note  to  Hoeffer  v.  Clogan,  63  Am.  St.  Rep.  257.  Charitable 
uses  and  trusts  are  not  within  the  rule  against  perpetuities:  Mills 
V.  Davison,  54  N.  J.  Eq.  659,  55  Am.  St.  Eep.  594,  35  Atl.  1072;  Lane 
V.  Eaton,  69  Minn.  141,  65  Am.  St.  Rep.  559,  71  N.  W.  1031;  Har- 
rington V.  Pier,  105  Wis.  485,  76  Am.  St.  Rep.  924,  82  N.  W.  345. 
Compare  Missionary  Society  v.  Humphreys,  91  Md.  131,  80  Am.  St. 
Rep.  432,  46  Atl.  320.  For  a  general  discussion  of  the  rule  against 
perpetuities,  see  the  monographic  note  to  In  re  WalkerJy,  49  Am. 
St.  Eep.  117-138. 
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CRAIG  V.    GINN. 

[3  Penne.  117,  48  Atl.  192.] 

MALICIOUS  PROSECUTION— Termination  of  Action.— To 
maintain  an  action  for  malicious  prosecution  the  plaintiff  must  prove 
that  the  prosecution  has  not  only  terminated,  but  that  it  has  ter- 
minated in  his  favor.  The  criminal  proceeding,  however,  need  not 
have  terminated  in  a  verdict  of  acquittal,  as  it  is  sufficient  if  it  has 
terminated  by  the  entry  of  a  nolle  prosequi  or  in  some  way,  as 
by  a  voluntary  abandonment  of  the  case  by  the  person  who  made 
the  complaint,     (p.  81.) 

MALICIOUS  PROSECUTION— Termination  of  Action. -If 
the  termination  of  a  prosecution  has  been  brought  about  by  the 
procurement  of  the  person  prosecuted,  or  by  compromise  or  agree- 
ment of  the  parties,  an  action  for  malicious  prosecution  cannot  be 
maintained,     (p.  82.) 

MALICIOUS  PROSECUTION— Termination  of  Action  by 
Agreement. — If  a  prisoner  is  discharged  because  of  an  agreement 
for  his  accommodation,  whereby  he  and  his  surety  bind  themselves 
to  pay  whatever  sum  is  ascertained  to  be  due  at  a  conference  to  be 
bad  between  the  parties,  or  in  the  event  of  their  failure  to  agree, 
whatever  judgment  may  be  obtained  against  such  prisoner  in  an 
action  at  law  for  that  purpose,  this  is  such  termination  of  the  action 
by  compromise  and  agreement  as  bars  an  action  for  malicious  prose- 
cution,    (p.  84.) 

MALICIOUS  PROSECUTION— Compromise— Fraud  and  Dur- 
ess.— If  a  plaintiff  in  an  action  for  malicious  prosecution  puts  in  evi- 
dence as  a  material  part  of  his  case  a  compromise  or  settlement  of 
the  matters  in  dispute  in  the  original  action,  he  is  estopped  to  con- 
tend that  it  was  obtained  by  fraud  and  duress,     (p.  85.) 

F.   Brockson,   for  the  plaintiff  in  error. 

M.  B.  Burris,  for  the  defendant  in  error. 

(77) 
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**®  PEXNEWILL,  J.  This  was  an  action  in  the  superior 
court  for  New  Castle  county  brought  by  William  Craig,  the 
plaintiff,  against  Benjamin  F.  Ginn,  the  defendant,  for  the 
recovery  of  damages  for  the  alleged  malicious  prosecution  of 
the  plaintiff  by  the  defendant.  Under  the  instruction  of  the 
court  the  jury  rendered  a  verdict  in  favor  of  the  defendant,- 
the  plaintiff  having  declined  to  accept  a  nonsuit.  The  plain- 
tiff excepted  to  said  instructions  and  took  his  writ  of  error, 
upon  which  the  case  has  come  to  this  court. 

The  declaration  filed  by  the  plaintiff  contained  three  counts; 
the  first  of  which,  after  setting  forth  the  charge  contained  in 
the  warrant  fi.led  before  the  justice  of  the  peace,  the  arrest  and 
bringing  of  the  plaintiff  before  the  justice,  alleged  "that  the 
said  defendant  was  then  and  there  present,  but  willfully  neg- 
lected to  offer  any  evidence  whatever  to  support  the  said  false 
and  malicious  charge  against  the  said  plaintiff,  which  said 
plaintiff  was  then  and  there  ready  and  anxious  to  establish 
his  innocence  in  that  behalf,  and  the  said  defendant  did  then 
and  there  voluntarily  desert  and  abandon  his  said  complaint 
and  prosecution  without  the  consent  of  the  said  plaintiff, 
;ind  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  Xew  Castle  county  aforesaid,  the  said  John  W.  Naudain, 
Esquire,  so  being  such  justice  as  aforesaid,  adjudged  and  de- 
termined that  the  said  plaintiff  was  not  guilty  of  the  said 
supposed  offense,  and  then  and  there  caused  the  said  plaintiff 
to  be  discharged  out  of  ^^^  the  custody  fully  acquitted  and 
discharged  of  the  said  supposed  offense,  and  the  said  defend- 
ant hath  not  further  prosecuted  his  said  complaint,  and  the 
said  complaint  and  prosecution  is  wholly  ended  and  deter- 
mined, to  wit,  at  New  Castle  county  aforesaid,  by  means 
of  which  said  several  premises,'^  etc. 

In  the  second  count  it  was  alleged  that  "the  said  defendant 
not  having  any  evidence  to  support  the  said  false  and  malicious 
charge,  and  well  knowing  the  innocence  of  the  said  plaintiff 
in  that  behalf,  then  and  there  volunt^irily  neglected  to  bring 
the  same  on  to  a  hearing  or  trial,  and  thereupon,  to  wit,  on 
etc.,  at  etc.,  the  said  John  W.  Xaudain.  Esq.,  so  being  such 
justice  of  the  peace  as  aforesaid,  adjudged  and  determined 
that  the  said  plaintiff  was  not  guilty  of  the  said  supposed 
offense,  and  then  and  there  ordered  the  said  plaintiff  to  l)e 
discharged  out  of  the  custody,  and  the  said  plaintiff  was  then 
and  there   discharged,   fully   released,"   etc. 


Jan.  1901.]  Craig  v.  Ginn.  79 

The  third  count  contained  the  following  allegation:  "And 
thereupon  the  said  defendant  not  having  any  ground  or  evi- 
dence to  support  the  said  false  and  malicious  charge,  then 
and  there  voluntarily  withdrew  his  said  complaint  and  prose- 
cution, and  abandoned  the  same,  and  then  and  there,  to  wit, 
on  etc.,  at  etc.,  the  said  John  W.  Naudain,  Esq.,  discontinued 
the  said  prosecution  and  dismissed  the  said  case,  and  or- 
dered the  said  plaintiff  to  be  discharged  out  of  custody,  and 
the  said  plaintiff  was  then  and  there  discharged  and  fully 
released  of  the  said  supposed  offense;  and  the  said  complaint 
and  prosecution  is  wholly  ended  and  determined  in  favor  of 
the  said  plaintiff  as  aforesaid,"  etc. 

It  is  upon  the  third  count  that  the  plaintiff  mainly  relies. 

In  the  court  below  the  motion  for  a  nonsuit  was  based  upon 
two  grounds,  viz. :  1  That  there  was  material  and  fatal  variance 
between  the  averments  in  the  declaration  and  the  proof  in  re- 
spect to  the  termination  of  the  prosecution  for  which  the 
action  was  brought;  2.  That  the  mode  of  termination  of  the 
alleged  malicious  prosecution,  as  disclosed  by  the  evidence 
produced  by  the  plaintiff  *^^  was  not  such  a  termination  as 
tlie  law  requires  for  the  maintenance  of  such  an  action.  On 
both  of  these  grounds  the  court  was  of  the  opinion  that  the 
plaintiff  should  not  be  permitted  to  recover,  and  accordingly 
directed  the  jury  to  render  a  verdict  in  favor  of  the  defend- 
ant. Such  direction  of  the  court  is  assigned  as  error,  and  it 
therefore  becomes  necessary  for  us  to  determine  whether  the 
court  below  w^as  justified  in  disposing  of  the  case  as  it  did, 
without  submitting  the  same  to  the  jury. 

Upon  a  careful  examination  of  the  record,  we  find  that  the 
evidence  produced  by  the  plaintiff,  so  far  as  the  same  is  ma- 
terial to  the  question  before  us,  consisted  of  the  record  of 
the  justice  of  the  peace  before  whom  the  alleged  malicious 
prosecution  was  instituted,  and  a  written  agreement  and  in- 
dorsements thereon,  together  with  the  oral  testimony  of  the 
plaintiff,  and  a  party  named  Atwell,  who  seems  to  have  been 
ectins,  if  not  as  the  agent,  at  least  as  the  friend  of  the  plain- 
tiff. ^ 

The  said  record  is  as  follows :  "Action  on  the  oath  of  Ben- 
jamin F.  Ginn,  this  tenth  day  of  March,  A.  D.  1898,  charging 
Vv'illiam  Craig  of  obtaining  under  false  pretense  from  George 
]\1.  D.  Hart  two  hundred  and  twenty-four  and  ninety-two 
one-hundredths  dollars  belonging  to  the  said  Benjamin  F. 
Ginn,  on  the  sixteenth  day  of  February,  A.   D.   1898.     War- 
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rant  issued  to  George  W.  Skeggs,  constable,  this  tenth  day 
of  March,  A.  D.  J898,  for  the  arrest  of  William  Craig  forth- 
with. George  W.  Skeggs,  constable  return — summons  same 
day  10th  of  March,  1898,  with  prisoner  in  charge.  After 
Benjamin  F.  Ginn's  attorney  and  William  Craig  consulting 
together  agreed  to  abandon  the  warrant  and  settle  by  mutual 
consent  or  by  referee  trial.  The  prisoner  released  from  said 
charge.     Before  John  W.  Naudain,  J.  P." 

There  was  written  across  the  face  of  the  record  this  entry, 
which  is  admitted  by  the  plaintiff  to  be  a  part  of  the  record: 
"Costs  paid  and  settled  by  mutual  consent.     Case  discharged." 

121  rjT|-,Q  warrant  on  which  the  plaintiff  was  arrested  was 
also  admitted  in  evidence,  and  is  substantially  set  forth  in  the 
record  above  given. 

The  written  agreement  and  indorsements  thereon  were  as 
follows :  "Whereas,  Benjamin  F.  Ginn  and  William  Craig,  both 
cf  Appoquinimink  Hundred,  are  in  dispute  as  to  the  amount 
of  money  due  the  said  Ginn,  as  proceeds  of  sale  of  wheat  and 
corn  to  George  M.  D.  Hart  on  the  sixteenth  day  of  February, 
A.  D.  1898,  and  it  is  desired  to  postpone  a  settlement  until 
Saturday,  the  twenty-sixth  day  of  March  next,  at  9  :30  A.  M., 
at  the  office  of  John  W.  ISTaudain,  Esq.,  J.  P.,  in  order  that 
the  said  Craig  shall  have  an  ample  opportunity  to  produce  his 
accounts.  Now  therefore,  we  hereby  agree  to  pay  to  the  said 
Ginn  whatever  sum  shall  be  ascertained  to  be  due  on  said  ac- 
counts at  the  conference  aforesaid,  or  in  failure  of  their  being 
able  to  agree,  to  pay  whatever  judgment  that  shall  be  obtained 
against  said  Craig  in  action  at  law  thereon.  Witness  our  hands 
and  seals  this  tenth  day  of  March,  A.  D.  1898. 

"WM.  CRAIG.  [Seal! 

"J.  W.  ATWELL.     [Seal] 

"Witness  at  signing:  GEORGE  W.  SKEGGS.'^  " 

Indorsements : 

"March  26th,  1898. 
"The  amount  ascertained  to  be  due  from  William  Craicr  to 
Benjamin  F.  Ginn  is  one  hundred  and  seventy  dollars,  and  we 
hereby  agree  to  pay  the  said  Benjamin  F.  Ginn  the  said  sum 
of  one  hundred  and  seventy  dollars  six  months  from  the  date 
hereof,  with  legal  interest  till  paid;  said  sum  above  mentioned 
is  agreed  upon  as  a  settlement  of  outstanding  accounts  between 
the  said  Ginn  and  Craig  in  full. 

"WM.    CRAIG. 
"JOHX  W.   ATWELL." 
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"I  hereby  accept  the  above  obligation  in  settlement  as  therein 
stated.  B.    F.    GlISX." 

*23  "September  28th,   1898. 
"Eeceived  of  Mr.  John  W.  Atwell  one  hundred  and  seventy- 
five  dollars  and  ten  cents  in  full  of  the  above  oblijration. 

'^MAETI^  B.  BUERTS, 

"Plaintiff's  Attorney." 

It  appears  from  the  oral  testimony  presented  by  the  plain- 
tiff that  about  the  middle  of  February,  1898,  he  received  from 
George  M.  D.  Hart,  for  a  part  of  the  grain  crop  of  1897,  the 
sum  of  two  hundred  and  twenty-four  dollars  and  ninety-two 
cents;  that  he  was  the  tenant  of  the  defendant  at  the  time, 
but  had  made  up  his  mind  to  leave  the  farm  the  first  of  the 
next  month;  that  he  then  owed  the  defendant  one  hundred  and 
fifty  dollars.  It  also  appears  that  when  the  plaintiff  was  ar- 
rested and  taken  before  the  Justice  of  the  peace,  he  asked 
for  a  postponement  of  the  case,  stating  "that  it  did  not  suit 
him  to  attend  to  the  case  right  on  that  day."  Defendant's 
counsel  replied,  "ISTo,  he  would  not.  That  has  got  to  be  set- 
tled to-day,  and  right  here,  or  you  go  up  the  road."  The  agree- 
ment above  mentioned  was  then  signed  by  the  plaintiff  and 
Atwell,  and  plaintiff  was  thereupon  discharged  by  tbe  justice. 
It  was  also  shown  by  the  testimony  that  the  costs  of  the  case, 
which  amounted  to  two  dollars  and  fifty  cents,  were  paid  by 
the  plaintiff  and  the  defendant  in  equal  amounts.  Upon  this 
state  of  facts,  shown  and  admitted  by  the  plaintiff,  we  shall 
consider  and  determine  whether  there  was  such  a  termination 
of  the  prosecution  as  would  enable  the  plaintiff  to  maintain 
his  action  for  malicious  prosecution. 

It  is  essential  to  the  maintenance  of  such  an  action  that  the 
plaintiff  shall  prove,  among  other  things,  that  the  prosecution 
was  not  onlv  terminated,  but  terminated  in  his  favor :  Ehodes 
V.  Silvers,  1  Harr.  (Del.)  127;  Wells  v.  Parsons,  3  Harr.  (Del.) 
505.  Certainly  it  is  not  necessary  to  the  maintenance  of  such 
an  action  that  the  criminal  proceedings  should  have  terminated 
in  a  verdict  of  acquittal.  Such  termination  may  be  caused 
by  the  entry  of  a  nolle  prosequi,  or  in  some  way;  and  it  is  un- 
questionably ^^^  the  law  that  a  voluntary  abandonment  of  the 
case  by  the  party  who  made  the  complaint  is  such  a  termina- 
tion. But  the  rule  seems  to  be  well  settled  that  where  the 
termination  of  the  prosecution  has  been  brought  about  by  the 
procurement  of  the  party  prosecuted,   or  by  compromise  and 
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agreement  of  the  parties,  an  action  for  malicious  prosecution 
cannot  be  maintained:  McCormick  v.  Sisson,  7  Cow.  715; 
^Yelch  V.  Cheek,  115  N.  C.  311,  20  S.  E.  4G0;  Langford  v. 
Boston  etc.  E.  R.  Co.,  144  Mass.  431,  11  N.  E.  697;  Marcus 
V.  Brunstein,  117  N.  C.  31,  23  S.  E.  38 ;  Atwood  v.  Beirne,  73 
Hun,  547,  26  N".  Y.  Supp.  149;  Clark  v.  Cleveland,  6  Hill, 
344;  Gallagher  v.  Stoddard,  47  Hun,  101;  Wilkinson  v.  Howell, 
1  Moody  &  M.  495;  Brown  v.  Eandall,  36  Conn.  56,  4  Am. 
Kep.  35;  Sartwell  v.  Parker,  141  Mass.  405,  5  N.  E.  807; 
Eadner  v.  Filer,  27  111.  App.  506. 

We  think  it  is  not  at  all  necessary  to  refer  at  much  length  to 
the  authorities  cited  in  support  of  the  rule,  because  we  imagine 
there  is  not  so  much  doubt  about  the  correctness  of  the  rule 
as  there  is  respecting  its  application  to  the  facts  in  the  present 
case. 

In  the  case  of  McCormick  v.  Sisson,  7  Cow.  715,  before  the 
justice  had  finished  the  examination  of  the  witnesses,  the  par- 
ties decided  they  would  settle  all  matters  of  difficulty  between 
them,  and  on  that  account  he  proceeded  no  further.  It  was 
held  to  be  not  such  a  termination  as  would  sustain  an  action. 
This  case  was  approved  in  Clark  v.  Cleveland,  6  Hill,  344. 
In  the  case  of  Gallagher  v.  Stoddard,  47  Hun,  101,  after  the 
plaintiff  was  arrested  he  gave  the  officer  making  the  arrest 
nine  dollars  in  settlement  of  all  claims  against  him  by  the 
complainant,  officer  and  justice.  The  court  held  that  the  ac- 
tion could  not  be  maintained  on  these  facts,  and  that  the  non- 
suit granted  should  be  sustained. 

In  the  case  of  Langford  v.  Boston  etc.  R.  R,  Co.,  144  Mass. 
431,  11  N.  E.  697,  the  court  said:  "But  our  cases  uniformly 
hold  that,  where  nolle  prosequi  is  entered  by  the  procurement 
of  the  party  prosecuted,  or  by  his  consent,  or  by  way  of  com- 
promise such  party  cannot  have  an  action  for  malicious  prose- 
cution." It  appeared  from  the  evidence  that  after  the  com- 
plaint against  the  plaintiff  was  entered  in  the  superior  ^-* 
court  upon  his  appeal,  a  nolle  prosequi  was  entered  l)v  the  dis- 
trict attorney  by  the  procurement  of  the  attorney  of  the  plain- 
tiff. 

In  the  recent  cases  cited  from  North  Carolina,  the  rule  laid 
down  in  the  Langford  case  was  quoted  and  approved.  In  the 
case  in  115  North  Carolina  the  important  facts  were  that  after 
the  plaintiff  had  been  arrested  on  a  charge  of  embezzlement 
and  brought  before  the  justice,  a  party  appeared  who  claimed 
to  be  a  friend  of  all  concerned,  and  asked  for  a  private  inter- 
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view  with  the  parties  interested,  whereupon  they  retired  to  a 
private  room.  After  a  while  the  justice  was  called  in,  and  the 
mutual  friend  drew  up  and  signed  a  paper.  The  plaintiff  paid 
a  part  of  the  costs.  The  case  was  dismissed.  The  superior 
court  on  appeal  said:  "Where,  however,  the  proceeding  is  dis- 
missed by  virtue  of  an  agreement  between  the  parties,  the  prin- 
ciple (that  is  the  general  rule  as  to  the  termination  of  the 
j)rosecution)  does  not  apply.  There  was  testimony  in  this  case 
tending  to  show  some  agreement  between  the  parties,  under 
which  the  plaintiff  paid  a  part  of  the  costs,  and  was  dis- 
charged." This  case  seems  strikingly  similar  to  the  one  before 
us. 

In  the  case  of  Welch  v.  Cheek,  125  ¥.  C.  353,  34  S.  E.  531, 
it  was  shown  that  the  plaintiff  compromised  with  the  defend- 
ant, and  agreed  and  consented  to  the  ending  of  the  action  be- 
fore the  justice.  The  court  said :  "It  is  a  settled  rule  that  be- 
fore an  action  like  the  present  to  recover  damages  can  be  main- 
tained, the  criminal  action  must  have  terminated  in  some  way, 
either  by  nolle  prosequi  verdict  or  quashing,  etc.  Where,  how- 
ever, the  termination  has  been  induced  and  brought  about 
by  the  defendant,  he  cannot  maintain  an  action  for  damages." 
"  The  case  of  Atwood  v.  Beirne,  73  Hun,  547,  26  N".  Y.  Supp. 
149,  was  another  in  which  the  appellate  court  reversed  a  judg- 
ment against  the  defendant,  declaring  the  plaintiff's  case 
must  fail  because  there  was  not  such  a  termination  of  the 
prosecution  in  the  plaintiff's  favor  as  would  afford  the  proper 
foundation  for  an  action  for  malicious  prosecution.  In  that 
case  it  appears  there  had  been  two  cross-complaints  of  assault 
and  battery,  and  one  complaint  of  larceny.  After  *2**  trying 
one  of  the  assault  and  battery  cases,  it  was  arranged  by  coun- 
sel that  the  complainants  should  respectively  be  absent  from 
court  upon  the  daj-s  to  which  the  proceedings  in  the  other 
cases  were  adjourned,  and  each  complaint  thus  fell  for  want 
of  prosecution.  The  court  said  the  "disposition  of  the  matter 
was  judicious  and  creditable  to  all  concerned,  but  it  was  not 
such  a  termination  of  the  prosecution  as  would  sustain  an  ac- 
tion. In  principle  it  was  a  compromise  of  abandonment  of 
the  proceeding  by  mutual  consent,  and  no  real  determination 
has  been  had.  On  that  ground  the  plaintiff's  case  fails."  We 
Jiave  not  been  able  to  examine  the  case  of  Fadner  v.  Filer.  27  111. 
App.  506,  but  from  references  made  thereto,  which  we  have 
seen  in  different  digests,  it  distinctly  appears  the  court  held 
that  "the  compromise  of  a  criminal  prosecution  does  not  con- 
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stitute  such,  a  termination  as  will  justify  an  action  for  malicious 
prosecution." 

We  have  made  a  very  careful  examination  of  all  the  authori- 
ties cited  in  the  argument,  as  well  as  others  bearing  on  the 
question  we  are  considering,  and  find  no  substantial  conflict 
between  them,  and  no  dissent  from  the  rule  above  stated;  un- 
less the  case  of  Eobbins  v.  Eobbins,  133  N.  Y.  597,  30  N.  E. 
977,  be  considered  as  an  authority  to  the  contrary.  That  de- 
cision, however,  seems  to  stand  alone,  and  is  not  only  unsup- 
ported by  any  authority  that  we  have  been  able  to  find,  but  ap- 
pears to  be  in  conflict  with  other  I'ulinijs  in  the  same  state. 

In  the  case  of  Morton  v.  Young,  55  Me.  24,  92  Am.  Dec. 
5G5,  which  was  cited  by  the  plaintiff,  it  was  held  that  where 
a  person  was  arrested,  and  subsequently,  for  the  purpose  of 
procuring  his  discharge,  pays  under  protest  a  portion  of  the 
sum  claimed,  he  is  not  thereby  estopped  from  showing  the 
want  of  probable  cause.  The  court  said:  "If  he  [the  plaintiff] 
settled  the  demand  understandingly,  and  voluntarily,  he  is  es- 
topped from  denying  that  the  defendant  had  probable  cause 
for  bringing  the  suit."  This  case  is  not  at  all  inconsistent  with 
those  we  have  given  in  support  of  the  position  taken  by  the 
defendant.  The  case  of  Marcus  v.  Bernstein  above  ^^^  men- 
tioned may  at  first  appear  to  be  somewhat  in  conflict  with 
the  other  cases  we  have  cited.  And  although  a  different  con- 
elusion  was  reached  therein,  yet  the  court  said  that  while  in- 
clined to  agTee  to  the  proposition  recognized  in  the  Langford 
ease  they  thought  the  facts  would  not  admit  of  its  application. 
And  those  facts  were  (1)  that  the  plaintiff  protested  a^  the 
time  that  his  arrest  was  malicious  and  without  just  cause; 
and  (2)  that  the  defendant  paid  the  costs  of  the  prosecution. 

From  an  examination  of  the  testimony  which  we  have  above 
given  it  is  perfectly  clear  (1)  that  the  defendant  Ginn,  at  the 
time  the  plaintiff  was  arrested  and  brought  before  the  justice, 
was  present,  ready  and  anxious  to  proceed  with  the  hearing, 
and  was  unwilling  to  consent  to  any  postponement  or  delay; 
(2)  that  the  plaintiff  Craig  was  not  ready  or  willing  to  pro- 
ceed, but  insisted  strongly  on  a  postponement;  (3)  that  the 
agreement  was  then  signed  by  the  plaintiff  and  his  friend  At- 
well,  which  terminated  the  prosecution;  (4)  that  the  plaintiff 
paid  one-half  of  the  cosj;5  of  the  prosecution;  (5)  that  the  said 
agreement,  as  appears  by  its  terms,  was  made  and  accepted 
for  the  accommodation  of   Craig,  and  at  his  instance.     Can 
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there  be  the  slightest  doubt,  therefore,  that  the  criniinal  prose- 
cution was  terminated  not  only  with  the  consent,  but  by  the 
procurement  of  the  defendant  therein? 

It  is  perfectly  clear  that  the  prisoner  was  discharged  because 
of  said  agreement  whereby  he  and  his  surety  bound  themselves 
to  pay  whatever  sum  was  ascertained  to  be  due  at  the  conference 
to  be  had  between  the  parties,  or  in  the  event  of  their  failure 
to  agree,  whatever  judgment  might  be  obtained  against  the 
plaintiff  in  an  action  at  law  for  that  purpose.  This  is  mani- 
fest not  only  from  the  fact  that  the  defendant  had  been  in- 
sisting up  to  the  time  of  the  execution  of  the  agreement  upon 
an  immediate  hearing  of  the  case,  but  also  from  the  record 
of  the  justice  which  recites  that  "after  Benjamin  F.  Ginn's 
attorney  and  William  Craig  consulting  together  agreed  to 
abandon  the  warrant  and  settle  by  mutual  consent,  or  by  referee 
trial;  the  prisoner  released  from  said  charge." 

137  rj^i^Q  evidence  adduced  by  the  plaintiff  presents  as  strong 
a  case  as  can  well  be  imagined,  of  the  termination  of  the  prose- 
cution by  the  procurement  and  consent  of  the  defendant  therein, 
or  by  a  compromise  or  settlement  of  the  matters  in  dispute. 
We  are  clearly  of  the  opinion,  therefore,  not  only  that  the  rule 
of  law  is  as  we  have  above  stated,  but  we  are  equally  clear  that 
the  case  now  before  us  comes  fairly  within  its  application, 
unless  the  agreement  which  caused  the  termination  of  the 
prosecution  was  obtained  by  duress,  as  is  contended  by  the 
plaintiff.  But  such  contention  made  by  the  plaintiff  seems 
to  us  inconsistent  and  untenable,  for  the  reason  that 
the  agreement  vrhich  he  now  seeks  to  have  disregarded 
on  the  ground  of  duress  was  put  in  evidence  by  himself 
as  a  material  part  of  his  case.  As  appears  by  the  record,  he 
declared,  in  reply  to  a  question  asked  by  the  court,  that  the 
paper  (meaning  the  agreement)  "was  material — everything  on 
it."  It  would  be  quite  extraordinary  for  us  to  hold  that  the 
plaintiff  may  be  permitted  to  impeach  the  evidence  which  he  in- 
sisted upon  making  a  part  of  his  case,  and  which  he  stated 
was  material  thereto.  And  it  would  be  in  effect  impeaching 
the  record  of  the  justice,  which  the  plaintiff  introduced  and 
upon  which  he  relied,  because  it  states  that  the  prisoner  was 
discharged  by  virtue  of  an  agreement  made  by  the  parties. 
And  manifestly  this  is  the  same  agreement  which  it  is  now 
insisted  was  obtained  by  duress,  and  should  be  disregarded 
by  this  court.  We  think  such  position  cannot  be  successfully 
maintained. 
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Moreover,  we  are  of  the  opinion  that  there  was  jio  evidence 
that  should  have  been  submitted  to  the  jury,  which  tended 
to  show  that  the  agreement  in  question  was  obtained  by  duress. 
To  say  that  it  might  have  been  so  obtained  would  be,  we  think, 
but  speculative,  in  the  absence  of  some  pertinent  testimony  to 
that  effect.  The  question  is  not  what  might  have  induced  the 
plaintiff  to  make  the  agreement  but  rather  what  the  evidence 
shows  or  tends  to  show,  did  induce  him  to  make  it. 

Our  conclusion  being  that  the  termination  of  the  prosecu- 
tion before  the  justice  was  not  such  a  termination  as  the  law 
requires  '^^  to  sustain  an  action  for  malicious  prosecution,  we 
deem  it  unnecessary  to  consider  the  question  of  variance,  which 
was  also  ably  and  elaborately  argued  by  counsel. 

The  assignment  of  error  is  overruled,  and  the  judgment  be- 
low affirmed. 


The  Malicious  Prosecution  of  civil  actions  is  considered  in  the  re- 
cent monographic  note  to  McCormiek  Harvesting  etc.  Co.  v.  Willan, 
93  Am.  St.  Eep.  454-474.  And  the  malicious  prosecution  of  crim- 
inal actions  is  considered  in  the  monographic  note  to  Eoss  v.  Hixou, 
26  Am.  St.  Eep.  127-164. 


JOHNSO^^  FOEGE  COMPAXY  v.  LEONARD. 

[3  I'enne.  342,  51  Atl.  305.] 

CONTRACTS  OF  SALE— Entire  or  Severable.— A  contract  for 
the  sale  and  delivery  of  a  specific  quantity  of  goods  within  a  reuson- 
ii.ble  time,  to  be  paid  for  in  equal  installments,  upon  the  delivery  of 
a  S[;ecific  part  of  such  goods,  is  a  contract  of  sale,  eutire  on  one  side 
and  apportionable  on   the  other,     (p.  89.) 

CONTRACT  OF  SALE— Entire  or  Severable— Right  to  Re- 
cover.— If,  under  a  contract  for  the  sale  and  delivery  of  a  speeilic 
quantity  of  goods  requiring  payment  in  installments  upon  the  de- 
livery of  a  specified  part,  the  seller  delivers  an  agreed  portion, 
which  the  buyer  accepts,  payment  therefor  becomes  immediately  due 
and,  if  neglected  or  refused,  the  right  to  recover  is  at  once  complete 
(p.  89.) 

SALES— Severable  Contract— TeiTtiination.— If,  under  a  con- 
tract for  the  sale  and  delivery  of  a  specific  quantity  of  goods  requir- 
ing payment  in  installments  upon  the  delivery  of  a  specified  portinu 
there  is  a  default  by  one  party  in  making  particular  payments  or  de- 
liveries accompanied  with  an  announcement  of  intention  not  to  per- 
form the  contract  upon  the  agreed  terms,  or  accompanied  with  a  de- 
liberate insisting  upon  new  terms  dilferent  from  the  original  agree- 
ment, the  other  party  may  treat  the  contract  as  being  at  an  end. 
(p.  92.) 
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SALES— Severable  Contracts— Termination— Rescission.— If, 
under  a  contract  for  the  sale  and  delivery  of  a  specific  quantity  of 
goods  requiring  payment  in  installments  upon  the  delivery  of  a 
specified  portion  the  buyer,  upon  demand  for  payment  after  delivery 
of  a  first  portion,  replies  by  letter,  that,  "v^e  will  not  remit  you  for 
this  lot  until  we  get  enough  of  the  balance  of  the  contract  in  our 
hands  to  know  that  we  Avill  receive  the  amount  we  have  purchased. 
....  We  will  therefore  thank  you  to  rush  forward  the  whole  con- 
tract with  the  clas.s  of  iron  that  is  now  here  and  which  will  be  satis- 
factory," such  reply  shows  an  intention  to  repudiate  the  contract 
sufficient  in  law  to  terminate  it,  and  justify  a  rescission  of  the  con- 
tract by  the  seller,     (p.  93.) 

B.  Xields  and  J.  P.  Nields,  for  the  plaintiff  in  error. 

C.  M.  Curtis,  for  the  defendants. 

843  BOYCE,  J.  The  plaintiffs  brought  their  action  of  in- 
debitatus assumpsit  for  the  recovery  of  the  value  of  the  scrap 
iron  delivered  to  the  defendant  under  the  following  contract: 

New  York,  February  25,  1899. 
"Sold  to  Johnson  Forge  Co.,  Wilmington,  Del.,  for  account 
of  Messrs.  Jno.  Leonard  &  Co.,  about  three  hundred  (300)  tons 
number  one  wrought  scrap  iron  delivered  f.  o.  b.  cars  at  the 
works  of  the  buyer  (provided  tHe  cars  can  make  a  delivery  at! 
their  works)  price:  fourteen  and  one-half  (14.50)  dollars  per 
ton  of  2240  lbs.  Cash  payable  on  receipt  of  each  hundred 
(100)  tons. 

"GEORGE  H.  JOKES,  Broker. 

"Accepted  March  1,  1899." 

3**  Counsel  for  the  buyer  admits  that  between  the  time  of 
the  execution  of  the  said  contract  and  the  twenty-ninth  day  of 
June  following,  there  were  shipped  to  and  accepted  by  it  four 
cars  of  said  iron,  aggregating  one  hundred  tons  or  more.  The 
correspondence  shows  that  during  this  period  seven  cars  were 
shipped;  and  that  three  of  them  were  rejected  because  of 
quality,  and  afterward  returned  or  taken  away.  Ho  alleges 
that  the  sellers  were  caught  in  a  rapidly  rising  market  and 
that  because  of  this  it  was  to  their  interest  to  get  rid  of  the 
contract,  while  for  the  same  reason  the  buyer  was  naturally 
desirous  of  holding  the  sellers  to  their  contract.  The  record 
is  silent  as  to  the  evidence  upon  this  point. 

On  the  28th  of  June  the  sellers  wrote  to  the  buyer,  request- 
ing "check  for  our  account  as  per  contract,"  and  on  the  fol- 
lowing date  the  buyer  replied:  "In  regards  to  remitting, 
we  will  not  remit  for  this  lot  until  we  get  enough  of  the  bal- 
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ance  of  the  contract  in  our  hands,  to  know  that  we  will  receive 
the  amount  we  have  purchased.  We  will,  therefore,  thank  you 
to  rush  forward  the  whole  contract  with  the  class  of  iron  that 
is  now  here  and  which  will  be  satisfactory,  and  as  soon  as  we 
have  two  or  three  oars  over  and  above  the  one  hundred  tons 
upon  which  payment  is  to  be  made,  we  will  remit  you  check.'* 

On  the  next  day  the  sellers  wrote:  "We  would  say  that 
that  is  not  our  agreement.  If  you  will  look  over  your  con- 
tract you  will  find  that  you  are  to  remit  on  receiving  each 
one  hundred  tons,  and  we  want  the  check  immediately  for  the 
one  hundred  tons  of  scrap  iron  shipped  you.  If  not  sent  im- 
mediately, we  will  put  the  matter  in  the  hands  of  our  attor- 
ney for  collection."  And  they  did  not  subsequently  make  any 
other  shipments,  or  offer  to  make  any,  nor  does  it  appear  that 
they  again  wrote  to  the  buyer  relative  to  the  breach.  The 
buyer,  however,  on  July  11th,  following,  wrote:  "We  are  there- 
fore ready  and  willing  to  pay  your  bill  if  we  have  an  assur- 
ance you  will  complete  your  contract.  If  you  will,  therefore, 
send  us  one  or  two  carloads  of  same  quality  as  the  last,  as 
scon  as  it  •^'*"  received,  we  will  send  you  check  for  what  has 
been  delivered We  are  much  in  want  of  the  scrap  pur- 
chased of  you  and  request  you  to  complete  your  contract  at 
once,  and  you  will  receive  payment  as  originally  understood." 
And  again,  on  August  9th,  wrote :  "Unless  you  commence  ship- 
ping on  the  above  quantity  by  the  15th  inst.,  we  will  go  into  the 
market  and  purchase  the  above  quantity  at  the  very  lowest  price 
we  are  able  to  get  it  at,  and  will  charge  any  difference  in 
the  price  to  your  account  over  and  above  our  contract  with 
you." 

The  sellers  brought  their  said  action  on  the  fifteenth  day  of 
September  following.  Counsel  for  the  buyer  admitted  the  sell- 
ers' right  of  action  for  the  one  hundred  tons  of  iron  delivered 
and  accepted,  but  denied  their  right  to  rescind  the  contract; 
and  by  way  of  recoupment  set  up  a  counterclaim  to  an  amount 
cxceedino-  the  demand  of  the  sellers  for  the  failure  of  the  lat- 
ter to  deliver  the  remaining  two  hundred  tons  of  iron  sold. 
He  also  conceded  that  the  right  to  counterclaim  depends  upon 
the  existence  of  a  subsisting  contract,  and  that  if  there  had 
been  a  repudiation  in  fact  of  the  contract  at  bar,  and  that  by 
reason  thereof  the  contract  had  been  rescinded,  then  the  right 
to   counterclaim   did   not  exist. 

He  contended  that  the  default  made  in  the  payment  for  the 
said  one  hundred  tons,  received  and  accepted,  was  not  a  breach 
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of  a  condition  precedent,  nor  was  it  such  a  breach  as  that  it 
affected  the  whole  of  the  consideration.  And  that,  therefore, 
tlie  sellers  were  jiot  discharged  from  deliveries  yet  remaining 
due  from  them.  He  also  alleged  that  it  was  a  question  of 
fact  for  the  determination  of  the  jury  whether  the  words  and 
conduct  of  the  buyer  amounted  to  a  repudiation  of  its  contract, 
justifying  rescission  on  the  part  of  the  sellers. 

The  sellers  regarding  the  conduct  of  the  buyer  as  a  repudia- 
tion of  the  contract,  justifying  their  rescission,  by  their  coun- 
sel denied  the  right  of  the  buyer  to  set  up  its  counterclaim, 
and  insisted  that  the  question  of  repudiation  involved  in  the 
case  as  well  ''^'^^  as  the  character  of  the  evidence  produced  to 
establish  it  were  matters  of  law  for  the  court. 

The  defendant  requested  the  court  below  to  charge:  "That  if 
the  jury  shall  believe  from  the  evidence  that  the  acts  and  con- 
duct of  the  defendant  as  shown  in  this  case,  did  not  evince  an. 
intention  no  longer  to  be  bound  by,  or  do  not  show  an  inten- 
tion wholly  to  abandon  the  contract  of  Fel)ruary  25th.  tben 
the  defendant  is  entitled  to  recoup  by  way  of  counterclaim 
to  plaintiffs'  demand  such  damages  as  it  suffered  by  reason 
of  the  plaintiffs'  failure  to  deliver  one  hundred  and  ninety- 
nine  tons  and  seventeen  hundred  and  eighty  pounds  of  said 
iron  under  said  contract."  The  court,  in  their  charge  to  the 
jury,  inter  alia,  said:  "We  decline  so  to  charge,  for  the  reason 
that  it  would  be  submitting  to  the  jury,  as  a  question  of  fact, 
that  which  has  already  been  decided  as  a  question  of  law  by 
the  court  in  its  rulings  upon  the  admissibility  of  evidence  upon 
that  point.     We  have  seen  no  reason  to  change  our  view  in  this 

respect This   [defendant's  letter  of  June  29thJ   was  a 

demand  that  the  plaintiff's  should  put  into  the  hands  of  the 
defendant  two  or  three  cars  over  the  one  hundred  tons,  by  way 
of  pledge  or  guaranty  for  the  performance  of  the  contract,  as 
a  new  condition  for  the  payment  already  due  thereunder,  and 
was  insisting  upon  new  terms,  different  from  the  original  agree- 
luent,  which  was,  'cash  payable  on  receipt  of  each  one  hundred 
tons.'  Under  this  admitted  state  of  facts  the  court  hcLl  as  a 
matter  of  law  that  the  plaintiffs  were  relieved  from  furtlier 
delivery  by  such  a  refusal  under  the  circaimstances." 

There  are  three  assignments  of  error,  based  sul)stantially 
upon  that  part  of  the  charge  which  we  have  quoted,  and  they 
present  two  distinct  questions  for  our  determination.  1. 
Whether  the  act  and  conduct  of  tiie  defendant  amounted  to  a 
repudiation    of    the    contract,    justifying    a    rescission;  ^^"^  2^ 
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Whether  the  determination  of  that  question  is  onje  of  fact  for 
the  jury. 

Before  proceeding  to  consider  these  questions,  it  may  not  be 
inappropriate  to  determine  the  nature  and  character  of  the 
contract  before  us;  for  one  among  the  several  reasons  which 
may  be  assigned  for  the  conflict  in  the  decisions  touching  con- 
tracts of  this  sort  is  the  difficulty,  at  times,  in  determining  the 
question  of  the  divisibility  of  the  promise  in  the  particular  case. 
Whether  the  contract  is  entire  or  severable  is  frequently  a  mat- 
ter of  interpretation,  depending  on  the  intention  of  the  parties 
to  be  gathered  from  their  acts,  under  all  the  facts  and  circum- 
stances of  the  particular  transaction. 

The  contract  in  this  case  is  clearly  an  illustration  of  a  con- 
tract of  sale  which  is  entire  on  one  side  and  apportionable  on 
the  other,  i.  e.,  a  contract  for  the  sale  and  delivery  of  a  spe- 
cific quantity  of  scrap  iron,  about  three  hundred  tons,  without 
doubt  to  be  delivered  within  a  reasonable  time,  in  carload  lots, 
to  be  paid  for  in  equal  installments  of  one  hundred  tons :  IMer- 
sey  Steel  Co.  v.  Naylor,  9  App.  Cas.  434;  Norrington. v.  Wright, 
115  U.  S.  188,  6  Sup.  Ct.  Eep.  12.  And  it  is  a  divisible  con- 
tract in  the  sense  that  an  action  may  be  maintained  for  the 
recovery  of  the  value  of  each  one  hundred  tons  of  the  iron, 
upon  the  delivery  and  acceptance  thereof,  if  payment  should 
be  neglected  or  refused;  for  where  the  seller  delivers  an  agreed 
portion  which  the  buyer  accepts,  and  payment  thereof  becomes 
immediately  due,  the  right  to  recover  is  at  once  complete :  Pope 
V.  Porter,  102  N.  Y.  362,  7  X.  E.  304.  Hence,  the  effect  of 
such  a  breach  as  has  been  shown  in  this  case,  if  notliing  else, 
was  to  confer  a  right  of  action  upon  the  sellers  for  the  install- 
ment delivered.  But  whether  the  injured  party  should  bring 
his  action  upon  the  contract  for  part  performance  where  his 
right  of  action  has  become  complete  by  reason  of  the  divisible 
character  of  the  contract,  or  for  the  value  of  a  benefit  ^^^  con- 
ferred upon  the  defaulting  party  where  the  breach  of  the  lat- 
ter clearly  operates  as  a  discharge  of  the  contract,  the  right 
of  recovery  is  distinguishable;  for  in  the  first  instance  the 
remedy  of  the  injured  party  is  upon  the  contract^  while  in  the 
latter  his  right  to  recover  is  founded  upon  a  promise  imposed 
by  law.     The  action  brought  in  this  case  is  of  the  latter  kind. 

In  contracts  of  the  nature  of  the  one  before  us  it  is,  indeed, 
often  quite  difficult  to  determine  whether  or  not  a  particular 
breach  of  one  of  the  provisions  or  series  of  items  therein  by  one 


Jan.  1902.]       JoirxsoN  Forge  Co.  v.  Leoxaed. 


91 


of  the  parties  in  the  course  of  performance  discharges  the  in- 
jured party,  b\it,  in  the  absence  of  express  stipulations  to  the 
contrary,  it  seems  to  be  quite  generally  maintained,  at  least 
by  the  better  considered  cases,  that  a  breach  which  only  de- 
prives the  injured  party  of  a  benefit  of  one  of  these  subsidiary 
provisions  or  promises  will  not  as  a  rule  relieve  him  from  such 
further  performance  as  may  be  due  from  him  under  the  con- 
tract; and  he  is  left  to  redress  his  injury  by  an  action  for  com- 
pensation in  damages. 

We  come  now  to  consider  specifically  the  questions  raised  by 
the  errors  assigned.  And  we  will  first  consider  not  w^iether 
the  act  and  conduct  of  the  buyer  showed  an  intention  no  longer 
to  be  bound  by  the  contract,  but  whether  the  question  of  inten- 
tion, whatever  it  was,  was  a  matter  of  evidence  for  the  jury. 
While  under  the  facts  and  circumstances  of  the  particular  case, 
the  intention  to  be  gathered  from  the  acts  and  conduct  of  the 
party  in  default  may  be  a  question  of  fact  for  the  jury,  yet 
in  this  case  we  are  clearly  of  the  opinion  that  the  interpreta- 
tion and  effect  of  the  said  letter  of  June  29th  were  questions 
of  law  for  the  court. 

Whether  the  effect  of  said  letter  amounted  to  a  repudiation 
cf  the  contract,  justifying  a  rescission  on  the  part  of  the  sell- 
ers, presents  a  question,  in  view  of  the  conflicting  decisions  ir^ 
both  this  country  and  England,  which  is  at  best  unsettled. 
Very  much  of  the  difficulty  which  has  led  to  the  want  of  har- 
mony in  the  decisions  seems  to  be  the  natural  result  of  the  fail- 
ure to  adopt  any  uniform  rule  of  construction  with  reference 
to  the  relation  which  the  ^'^^  subsidiary  promises  contained  in 
liiis  class  of  contracts  bear  to  each  other,  and  the  subsequent 
effect  of  a  breach  of  one  of  them  upon  the  whole  contract. 
8ome  of  the  cases  seem  to  have  regarded  these  stipulations  as 
independent  of  each  other,  while  others  have  treated  them  as 
ccnditional.  Other  decisions  have  regarded  tin^e  of  perform- 
ance and  payment  according  to  stipulations,  particularly  the 
latter,  as  severally  entering  into  the  essence  of  the  contract; 
•and  cases  exactly  alike  in  all  material  facts  have  been  decided 
differently  for  these  and  other  constructional  reasons. 

We  have  quite  carefully  examined  many  of  the  leading  cases 
upon  this  question,  and  we  do  not  deem  it  necessary  or  useful 
for  the  purpose  of  this  case  to  attempt  to  distinguish  or  rec- 
oncile them.  Indeed,  as  was  said  by  Lindlcy,  L.  J.,  in  the 
court  of  appeals,  in  the  case  of  Mersey  Steel  Co.  v.  Xaylor,  9 
Q.  B.  Div.  GGG,  in  referring  to  certain  cases,  each  case  may  be 
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understood  by  itself,  but  there  is  a  very  considerable  difficulty 
in  reconciling  them. 

There  is  conspicuous  authority  for  the  rule  that  a  breach  of 
contract  of  this  sort  which  does  not  go  to  the  entire  considera- 
tion will  not  sustain  a  rescission.  By  this  rule  compensation 
in  damages  for  a  breach  less  pronounced  in  its  character  is 
substituted  for  the  remedy  afforded  hy  rescission.  And  this 
was  the  position  assumed  by  the  learned  counsel  for  the  plain- 
tiffs in  error,  which  he  urged  upon  the  attention  of  the  court 
with  so  much  learning  and  ability.  It  seems  to  iis,  the  court* 
may  often  by  force  of  such  a  rule  create  for  the  parties  to  the- 
particular  contract  another  differing  essentially  from  that 
which  was  originally  intended;  and  besides  the  effect  of  the 
adoption  of  such  a  rule  must  be  to  negative  the  wholesome 
stimulus  to  observe  the  several  subsidiary  promises  contained 
in  these  contracts  which  lies  in  the  remedy  of  rescission.  While 
it  is  quite  impossible  to  lay  down  any  absolute  rule  for  guidance 
in  all  cases  of  this  character  under  the  varying  facts  and  cir- 
cumstances of  the  particular  case,  yet,  in  our  opinion,  the  rule 
that  wall  best  promote  the  important  commercial  interests  in- 
volved in  contracts  of  this  nature  and  one  that  will  work  out 
the  most  beneficial  results  ^^^  in  accordance  with  reason  and 
justice  is  that  if  a  default  by  one  party  in  making  particular 
payments  or  deliveries  (except  in  case  of  neglect,  omission  or 
inadvertence)  is  accompanied  with  an  announcement  of  inten- 
tion not  to  perform  the  contract  upon  the  agreed  terms,  or  if, 
in  the  language  of  the  court  below,  the  default  is  accompanied 
with  a  deliberate  demand  "insisting  upon  new  terms  different 
from  the  original  agreement,''  the  other  party  may  treat  the 
contract  as  being  at  an  end :  Anson  on  Contracts,  283 ;  Withers 
V.  Reynolds,  2  Barn.  &  Adol.  882;  Stephenson  v.  Cady,  117 
Mass.  6 ;  Blackburn  v.  Eeilley,  47  N.  J.  L.  290,  54  Am.  Eep. 
159,  1  Atl.  27. 

Wo  may  further  add  that  nonpayment  or  nondelivery  will 
not  of  itself  ordinarily  be  sufficient  to  warrant  a  rescission. 
Yet  under  the  particular  facts  and  circumstances  of  the  ease 
such  a  default  may  be  evidence  of  an  intention  no  longer  to 
be  bound  by  the  agreed  terms  of  the  contract. 

It  is  our  opinion  that  the  fair  and  reasonable  import  and 
legal  effect  of  the  refusal  to  pay  for  the  iron  for  the  recovery 
for  the  value  of  which  this  action  has  been  brought,  accom- 
panied, as  it  was,  with  the  announcement  that  "in  regards  to 
settlement,  we   will  not  remit  you  for  this   lot  until  we  get 
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enough  of  the  balance  of  the  contract  in  our  hands  to  know 
that  we  will  receive  the  amount  we  have  purchased,"  evinced 
an  intention  no  longer  to  be  bound  by  the  terms  of  the  con- 
tract. It  is  true  that  in  said  letter  the  buj^er  further  said: 
''We  will,  therefore,  thank  you  to  rush  forward  the  whole  con- 
tract with  the  class  of  iron  that  is  now  here  and  which  will  be 
satisfactory";  but  in  ordinary  contracts  of  this  nature  the 
i>arrv  defaulting  in  the  manner  and  to  the  extent  which  we 
have  laid  down  may  not  escape  the  penalty  of  his  act  of  repu- 
diation which  the  right  of  rescission  inflicts  by  manifesting  at 
the  time  of  the  default  a  desire  to  have  the  injured  party  con- 
tinue the  performance,  notwithstanding  such  default  The 
intention  of  repudiation  under  such  circumstances,  if  in  fact 
iL  exists,  is  none  the  ^^*  less  manifest  because,  perchance,  the 
];arty  in  default  may  urge  a  continuance  of  performance.  It 
may  be  added  to  what  has  already  been  said  that  the  plaintiff 
in  error  greatly  relied  on  the  cases  of  Mersey  Steel  Co.  v.  Xay- 
lor,  9  App.  Cas.  434,  9  Q.  B.  Div.  648,  and  Freeth  v.  Burr,  L. 
E.  9  C.  P.  208,  while  the  defendant  in  error  in  like  manner 
relied  upon  Withers  v.  Eeynolds,  2  Barn.  &  Adol.  882. 

The  facts  in  Mersey  Steel  Co.  v.  N"aylor,  9  App.  Cas.  434, 
9  Q.  B.  Div.  648,  were:  Defendants  agreed  to  purchase  from 
the  Mersey  Steel  Company  a  large  quantity  of  steel  booms  to 
be  delivered  in  monthly  installments,  payment  to  be  made 
within  three  days  after  receipt  of  shipping  documents.  When 
about  half  of  the  first  installment  had  been  delivered,  but  be- 
fore payment  became  due,  a  petition  was  presented  to  wind  up 
the  company.  Defendants  being  mistakenly  advised  by  their 
solicitor,  wrote  expressing  a  doubt  whether  they  could  safely 
make  payment  to  the  company,  pending  the  petition ;  and  asked 
the  company  to  obtain  an  order  of  the  court  to  sanction  their 
doing  so.  The  company  replied :  "Wliat  will  be  the  result  of 
the  petition  we  cannot  say.  We  must  ask  you  to  be  good 
enough  to  observe  your  part  of  the  contract  by  remitting  us 
promptly."  Eeplying  to  another  letter  of  similar  import  from 
the  defendants,  the  company  said:  "We  shall,  therefore,  con- 
sider your  refusal  to  pay  for  the  goods  already  delivered  as  a 
breach  of  contract  on  your  part,  and  as  relieving  us  from  any 
further  obligations  on  our  part."  A  few  days  thereafter,  a 
Vv-inding  up  order  was  made,  and  defendants'  solicitor  wrote 
to  the  liquidator  that  the  defendants  claimed  damages  for  non- 
delivery, and  were  prepared  to  accept  and  pay  for  all  further 
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deliveries  without  deducting  damages,  payments  to  be  carried 
to  a  separate  account  without  prejudice  to  claim  for  damages; 
and  suggested  that  his  clients  might  consent  to  accept  delivery 
now  and  waive  the  damages.  The  liquidator  refused  to  make 
further  deliveries,  and  commenced  an  action  to  recover  the  price 
of  what  had  been  delivered.  The  defendants  set  up  a  counter- 
claim for  damages.  Held,  reversing  the  decision  of  Lord  Cole- 
ridge, ^^^  C.  J.,  that  the  plaintiffs  were  not  entitled  to  rescind 
and  were  liable  for  damages  for  nondelivery. 

It  was  held  in  the  house  of  lords  that  the  refusal  to  pay  in 
that  case  was  not  such  as  to  bring  it  at  all  within  the  principle 
of  Freeth  v.  Burr,  L.  R.  9  C.  P.  208,  and  Withers  v.  Eeynolds, 
2  Bam.  &  Adol.  882.  Indeed,  the  postponement  of  payment 
under  the  circumstances  of  the  case  was  not  regarded  as  a  re- 
fusal to  pay,  but  only  as  a  "demur  or  delay,"  under  a  misappre- 
hension as  to  the  legal  effect  of  the  proceedings  for  winding 
up  the  company,  pending  those  proceedings.  And  from  the 
opinion  expressed  in  that  case  and  the  dissimilarity  of  the  facts 
in  this  case  from  that,  we  may  safely  conclude  that  the  refusal 
to  pay  in  the  case  at  bar,  coupled  with  the  buyer's  demand, 
contained  in  its  said  letter  of  June  29th,  takes  it  out  of  the 
case  of  Mersey  Steel  Co.  v.  Kaylor,  9  App.  Cas.  434,  9  Q.  B. 
Div.  648.  Inasmuch,  therefore,  as  it  is  quite  manifest  that 
this  case  does  not  come  within  the  authority  of  Mersey  Steel 
Co.  V.  Is^aylor,  9  App.  Cas.  434,  9  Q.  B.  Div.  648,  it  becomes 
necessary  to  inquire  whether  it  comes  within  the  principle  of 
Ireeth  v.  Burr,  L.  E.  9.  C.  P.  208,  and  Withers  v.  Eeynolds, 
2  Barn.  &  Adol.  882,  or  either  of  them,  both  of  these  cases  hav- 
ing been  recognized  and  approved  in  that  case. 

The  facts  in  Freeth  v.  Burr,  L.  E.  9  C.  P.  208,  were:  Plain- 
tiffs agreed  to  buy  of  the  defendant  two  hundred  and  fifty  tons 
of  pig  iron;  half  to  be  delivered  in  two,  the  remainder  in  four 
weeks;  payment  net  cash  fourteen  days  after  delivery  of  each 
parcel.  The  delivery  of  the  first  parcel  of  about  one  hundred 
and  twenty-five  tons  was  not  completed  for  nearly  six  months, 
after  repeated  demands  by  plaintiffs.  Upon  the  defendant 
asking  for  check  under  contract,  the  plaintiffs  refused  to  pay, 
claiming  a  setoff,  but  urged  the  delivery  of  the  balance  of  the 
iron.  The  defendant  treated  the  refusal  as  an  abandonment 
of  the  contract,  and  declining  to  make  further  deliveries, 
brought  an  action  against  the  plaintiffs.  The  latter  subse- 
quently paid  for  the  iron  delivered  and  brought  an  action 
against  the  defendant  for  refusing  to  deliver  the  balance  under 
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the  contract.  Held,  that  the  refusal  to  pay  was  not,  under  the 
circumstances,  sufficient  to  warrant  a  rescission  of  the  contract 
on  the  part  of  the  defendant. 

^3  The  facts  in  Withers  v.  Eeynolds,  2  Barn.  &  Adol.  882, 
were:  E.  agreed  to  supply  W.  with  straw  to  be  delivered  at  the 
premises  of  W.  at  a  price  per  load,  each  load  to  be  paid  for  on 
delivery.  R.  shipped  straw  for  some  time,  and  when  he  asked 
for  payment  therefor  W.  tendered  part  only,  retaining  the  price 
of  the  last  load,  and  said  he  would  always  keep  the  price  of  one 
load  in  hand.  The  seller  refused  to  make  other  deliveries. 
The  buyer  sued  for  nondelivery.  Held,  that  the  plaintiff 
could  not  recover,  Lord  Tenterden,  C.  J.,  saying:  "The  only 
question  is  whether  upon  the  plaintiff's  sapng,  'I  will  not  pay 
for  the  goods  on  delivery'  (for  that  was  the  effect  of  his  com- 
munication to  the  defendant),  it  was  incumbent  on  the  defend- 
ant to  go  on  supplying  straw;  and  he  clearly  was  not  obliged 
to  do  so.*' 

There  is  no  mistaldng  the  fact  that  the  principle  laid  down 
in  Freeth  v.  Burr,  L.  E.  9  C.  P.  208,  and  affirmed  in  Mersey 
Steel  Co.  v.  Naylor,  9  App.  Cas.  437,  9  Q.  B.  Div.  648,  was,  as 
was  stated  by  Lord  Coleridge  himself,  in  delivering  his  judg- 
ment in  the  former  case:  "The  true  question  is  whether  the 
acts  and  conduct  of  the  parties  evince  an  intention  no  longer  to 
be  bound  by  the  contract  This  is  undoubtedly  the  true  test  by 
which  to  determine  the  effect  of  the  act  and  conduct  of  the 
parties  when  they  do  not  manifestly  amount  to  an  express  re- 
fusal to  perform  the  contract  upon  the  agreed  terms.  The 
substance  of  the  test  being,  as  was  said  by  Lord  Chancellor  Sel- 
borne,  in  Mersey  Steel  Co.  v.  Naylor,  9  App.  Cas.  437,  9  Q.  B. 
Div.  648,  that,  "You  must  look  at  the  actual  circumstances  of 
the  case  in  order  to  see  whether  the  one  party  to  the  contract 
is  relieved  from  its  further  performance  by  the  conduct  of  the 
ether;  you  must  examine  what  that  conduct  is,  so  as  to  see 
whether  it  amounts  to  a  renunciation,  to  an  absolute  refusal  to 
perform,  the  contract.'^  And  in  this  view  of  the  case  we  fully 
concur  with  the  principle  therein  enunciated. 

We  have  the  opinion  of  Lord  Coleridge,  C.  J.,  in  that  case 
that  "in  Withers  v.  Eeynolds,  2  Barn.  &  Adol.  882,  there  was 
an  express  refusal  by  the  plaintiff  to  perform  the  contract"; 
and  he  quotes  Patterson,  J.,  as  saying:  "If  the  plaintiff  had 
merely  failed  to  pay  for  any  particular  load,  that  of  itself 
misht  not  have  been  an  excuse  to  the  defendant  ^^'*  for  deliv- 


9G  Ai\iERiCAN  State  Eeports,  Vol.  94.     [Delaware, 

ering  no  more  straw;  but  the  plaintiff  here  expressly  refuses 
to  pay  for  the  loads  as  delivered;  the  defendant,  therefore  is 
not  liable  for  ceasing  to  perform  his  part  of  the  contract." 
He  further  adds:  "Wliitman,  J.,  certainly,  and  Crompton,  J., 
by  inference,  in  Jonasshon  v.  Young,  4  Best  &  S.,  at  page  299, 
both  uphold  that  case  upon  the  principle  on  which  I  rely.  The 
principle  to  be  applied  in  these  cases  is,  whether  the  non- 
delivery or  the  nonpayment  amounts  to  an  abandonment  of  the 
contract  or  refusal  to  perform  it  on  the  part  of  the  person  so 
making  default."  And  Denman,  J.,  in  the  same  case,  said: 
*^I  am  of  opinion,  upon  the  authority  of  Withers  v.  Reynolds, 
2  Barn.  &  Adol.  882,  that  the  ruling  was  quite  right. 
That  case  did  not  decide  expressly  that  a  mere  failure  of  the 
single  payment  might  not  be  evidence  of  a  refusal  to  perform 
the  contract.  But,  in  the  words  of  Patterson,  J.,  the  conduct  of 
the  plaintiff,  coupled  with  the  nonpayment,  amounted  to  an  ex- 
press refusal  to  perform  the  contract  on  his  part."  And  in  an 
earlier  part  of  the  same  case,  referring  to  Withers  v.  Eeynolds, 
2  Barn  &  Adol.  882,  he  said :  "There  the  plaintiff  did  acts  and 
said  things  which  amounted  to  a  declaration  on  his  part  that 
he  did  not  mean  to  perform  the  contract."  This  last  state- 
ment applies  fittingly  to  the  conduct  of  the  buyer  in  the  case 
at  bar  and  quite  clearly  expresses  the  meaning  and  effect  of  said 
letter  of  June  29th. 

The  principle  of  Freeth  v.  Burr,  L.  R.  9  C.  P.  208,  is  a 
correct  statement  of  the  law  for  guidance  in  determining  the 
character  of  the  refusal  to,  perform,  and  its  effect  upon  the 
contract  where  the  intention  to  be  gathered  from  the  acts  and 
conduct  of  the  party  in  default  is  not  manifest;  and  Withers  v. 
Eeynolds,  2  Barn.  &  Adol.  882,  correctly  states  the  law  where 
the  refusal  to  perform  is  coupled  with  conduct  which  amounts  to 
an  express  refusal  to  perform  the  contract  upon  the  agreed 
terms.  The  two  cases  are  not  in  conflict  as  thus  distinguished, 
and  when  carefully  considered  they  must  be  so  distinguished. 

W^e  are  not  unmindful  of  the  fact  that  it  has  been  contended 
that  the  admitted  breach  in  this  case  was  no  more  than  a  refusal 
to  pay  for  a  single  installment  of  one  hundred  tons,  and  that  it 
was  ^^'^  unlike  that  in  Withers  v.  Eeynolds,  2  Barn.  &  Adol. 
882 — not  prospective  in  its  character.  In  our  opinion,  it  does 
not  change  the  effect  of  the  refusal  whether  it  operates  pros- 
pectively or  not,  if,  in  fact,  it  is  coupled  with  a  declaration  of 
intention,  amounting  to  an  express  refusal,  not  to  be  bound  by 
the  aoreed  terms  of  the  contract. 
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The  refusal  to  pay  accompanied  with  such  an  announcement 
"was  the  controlling  element  in  Withers  v.  Eeynolds,  3  Barn.  & 
Adol.    882,  such  as  we  regard  it  in  this  case. 

And  lastly,  we  may  say  that  the  buyer  has  his  remedy  for 
compensation  in  damages  for  a  default  as  well  as  the  seller, 
and,  each  enjoying  this  right  on  equal  terms,  neither  may  seek 
special  advantage  to  the  detriment,  perhaps,  of  the  other  by 
deliberately  imposing  new  terms  upon  the  contract. 

The  court  below  rightly  found  as  conclusions  of  law,  under 
the  facts  of  this  case,  that  the  buyer  repudiated  the  said  con- 
tract, entitling  the  sellers  to  rescind  it,  and  the  judgment  be- 
low is  affirmed. 

The  Entirety  of  Contracts  of  Sale  by  installments  is  considered  in 
the  note  to  Gill  v.  Benjamin,  54  Am.  Eep.  624-630.  In  Gerli  v. 
Poidebard  Silk  Mfg.  Co.,  57  N.  J.  L.  432,  51  Am.  St.  Eep.  611,  31 
Atl.  401,  the  doctrine  is  laid  down  that  when  the  seller  has  agreed  to 
deliver  the  goods  sold  in  installments,  and  the  bnyer  has  agreed  to 
pay  the  price  in  installments,  which  are  proportioned  to,  and  pay- 
able on,  the  delivery  of  each  installment  of  goods,  their  default  by 
either  party  with  reference  to  any  installment  will  not  ordinarily 
entitle  the  other  party  to  abrogate  the  contract. 
Am.   St.  Rep.,  Vol.  S4— 7 
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BOOTH  V.  HUFF. 

[116  Ga.  8,  42  S.  E.  381.] 

NEGOTIABLE  INSTRUMENTS -Joint  and  Several  Note.— 
A  note  written,  "I  promise  to  pay,"  and  signed  by  one  person  at 
the  bottom  and  by  another  on  the  back  thereof,  is  joint  and  several, 
and  the  person  signing  on  the  back  is  according  to  the  facts,  liable 
either  as  a  joint  maker  or  as  a  surety,  but  not  as  an  indorser.     (p.  98.; 

JUDGMENTS  —  Joint  and  Several  Liability.— An  unsatisfied 
judgment  against  one  of  two  joint  and  several  makers  of  a  note  is 
no  bar  to  an  action  thereon  against  the  other,     (p.  99.) 

E.  B.  Blackburn,  for  the  plaintiff  in  error. 

J.  M.  McAfee,  for  the  defendant  in  error. 

®  COBB,  J.  Huff  brought  suit  in  a  justice's  court  against 
Booth  on  a  promissory  note,  and  the  case  was  carried  by  appeal 
to  the  superior  court.  The  note  sued  on  was  signed  by  H.  F. 
Harden,  and  begins  with  the  statement,  "ISTinety  days  after 
date  1  promise  to  pay  Walter  Huff,  or  order,  seventy  dollars." 
On  the  back  of  the  note  the  name  of  '*'S.  Booth"  was  written. 
The  defendant  filed  a  plea  in  which  he  alleged  that  at  a  pre- 
vious term  of  the  court  the  plaintiff  had  brought  suit  on  the 
note  against  Harden  and  recovered  a  judgment  against  him  for 
the  full  amount  of  the  note,  and  this  judgment  is  a  l)ar  to  the 
present  suit.  Upon  motion  this  plea  of  the  defendant  was 
stricken  and  judgment  entered  in  favor  of  the  plaintiff'.  To 
the   order   striking  the   plea   the    defendant    excepted. 

By  signing  his  name  on  the  back  of  the  note  sued  on  the  de- 
fendant became  liable  thereon  either  as  a  joint  maker  or  as  a 
suretv,  but  not  as  an  indorser :  Benson  v.  Dublin  Warehouse 

(98) 
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Co.,  99  Ga.  303,  25  S.  E.  645  See,  also,  Quin  v.  Sterne,  26 
Ga.  223,  71  Am.  Dec.  204.  If  he  was  a  joint  maker  with 
Harden,  they  were  under  the  contract  jointly  and  severally 
hound  to  pay.  If  he  was  only  a  surety,  they  were  bound  in  like 
manner,  A  note  signed  by  two  persons,  which  is  written,  "I 
promise,"  is  a  joint  and  several  note,  A  note  signed  A  B, 
principal;  C  D,  surety,  and  written,  "I  promise,"  is  also  joint 
and  several :  1  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec, 
94,  and  cases  cited;  Story  on  Promissory  Notes,  sees,  57,  58.  As 
the  contract  contained  in  the  note  sued  on  was  a  joint  and  sev- 
eral promise  by  Harden  and  Booth,  a  ®  judgment  against 
Harden  which  has  not  been  satisfied  would  not  be  a  bar  to  a 
suit  against  Booth:  Story  on  Bills,  sees.  430-432.  The  plea 
set  up  no  defense,  and  was  properly  stricken. 
Judgment  affirmed. 

All  the  justices  concurring,  except  Lewis,  J.,  absent. 


One  Who  Indorses  a  Xofe  before  its  delivery  is  generally  held  to 
be  a  joint  maker  or  snrety:  See  the  monographic  note  to  Cadwalla- 
der  V.  Hirshfeld,  72  Am!  Eep.  676;  Merchants'  Trust  etc.  Co.  v. 
Jones,  95  Me.  335,  85  Am.  St.  Eep.  412,  50  Atl.  48;  Dow  Law  Bank 
V.  Godfrey,  126  Mich.  521,  86  Am.  St.  Eep.  559,  85  N.  W.  1075.  In 
Davis  V.  Ely,  164  N.  Y.  527,  79  Am.  St.  Eep,  670,  58  N.  E.  648,  he  is 
held   liable   as  first   indorser. 

An  Unsatisfied  Judgment  against  one  of  two  persons  jointly  liable 
is  not  a  bar  to  an  action  against  the  other:  See  the  monographic 
note  to  Abb  v.  Northern  Pac.  Ey.  Co.,  02  Am.  St.  Eep.  885-888; 
Heckemann  v.  Young,  134  N,  Y.  170,  30  Am.  St.  Eep.  6od,  31  JN.  E, 
513. 


THOEXTON  V.  TEAYELEES'  INSUEAXCE  CO^IPANY. 

[116  Gn.  121,  42  S.  E.  287.] 

APPELLATE  PRACTICE— New  Trial.— A  judgment  granting 
a  first  new  trial  must  be  affirmed  on  appeal  if  the  verdict  rendered 
was  not  demanded  under  the  law  and  facts  of  the  case,  and  in  such 
case  the  appellate  court  will  decide  such  questions  raised  in  a  cross- 
bill of  exceptions,  as  relate  to  matters  which  will  likely  arise  at  the 
next  trial.      (p.  101.) 

COURTS — Jury  Trial. — The  judge  of  the  city  court  of  Americus 
has  authority  to  try  without  a  jury  all  civil  cases  within  his  jurisdic- 
tion in  which  no  demand  for  a  jury  trial  is  made  at  the  first  term, 
but  he  is  not  required  to  do  this  if  in  his  discretion  a  jury  trial  is  to 
be  preferred,      (p.  101.) 
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INSURANCE— Accident— Hernia.— ]f  an  insurance  company 
seeks  to  avoid  liability  under  an  accident  policy  providing  that  the 
insurance  shall  not  cover  accident  or  injury  resulting  wholly  or  partly, 
directly  or  indirectly,  from  hernia,  and  the  insured  had  at  the  time 
of  the  injury  for  which  recovery  is  sought  a  "reducible  hernia," 
the  insurer  must  show  after  prima  facie  proof  that  an  injury  to  the 
insured  resulted  from  an  accident  within  the  meaning  of  the  policy, 
that  the  existence  of  such  hernia  at  the  time  of  the  accident  substan- 
tially contributed  wholly  or  partly,  directly  or  indirectly  in  bringing 
about  the  injury.  If  such  hernia  merely  aggravated  the  consequences 
of  the  accident,  the  insured  is  entitled  to  recover,     (p.   103.) 

INSURANCE— Accident— Construction  of  Policy.— In  constru- 
ing a  policy  of  accident  insurance,  that  interpretation  is  to  be  placed 
upon  the  words  of  the  policy  which  is  most  favorable  to  the  insured, 
and  all  ambiguities  and  doubts  are  to  be  resolved  in  favor  of  a  liabil- 
ity against  the  insurer,  especially  when  the  insured  has  established 
a  prima  facie  right  to  recover  under  the  terms  of  the  policy,  and 
the  insurer  is  seeking  to  defeat  such  a  liability  by  showing  that  the 
act  complained  of  is  within  one  of  the  exceptions  reserved  in  the 
contract  as  a  defense  to  an  action  on  the  policy,     (p.  103.) 

INSURANCE— Accident— Waiver  by  Agent- Estoppel.— If  an 
accident  insurance  policy  contains  a  stipulation  that,  "no  agent  has 
power  to  waive  any  condition  in  this  policy,"  the  delivery  of  the 
policy  to  the  insured  puts  him  on  notice  that  a  waiver  of  a  condition 
in  the  policy  by  the  agent  obtaining  the  insurance  is  not  binding  on 
the  insurer,  and  he  is  estopped  to  set  it  up.     (p.  108.) 

INSURANCE— Accident— Proof  of  Disability.— A  refusal  on 
the  part  of  the  insurer  to  pay  a  claim  for  total  disability  under  an 
accident  insurance  policy,  or  a  denial  of  liability  for  such  claim,  does 
not  have  the  effect  of  relieving  the  insured  from  making  the  proof 
necessary  under  the  policy  to  establish  an  additional  claim  on  his 
part   for  a  partial   disability,     (p.   109.) 

J.  H.  Lumpkin,  for  the  plaintiff. 

E.  A.  Hawkins,  for  the  defendant. 

^'^  COBB,  J.  Thornton  sued  the  insurance  company,  in 
the  city  court  of  Americus,  upon  a  policy  of  accident  insur- 
ance, and  recovered  a  verdict.  The  defendant  filed  a  motion 
for  a  new  trial,  which  was  granted,  the  judge  stating  in  the 
order  sustaining  the  motion  that  a  new  trial  was  granted  for 
the  reason  that,  under  the  contract  contained  in  the  policy  and 
the  evidence  produced  at  the  trial,  he  did  not  think  the  plaintiff 
was  entitled  to  recover,  and  that  a  new  trial  was  granted  for 
this  reason  alone.  To  this  judgment  Thornton  excepted,  and 
the  insurance  company  by  a  cross-bill  of  exceptions  assigns  er- 
ror upon  various  rulings  made  during  the  progress  of  the  case, 
and  upon  the  refusal  of  the  court  to  grant  a  new  trial  upon  all 
of  the  grounds  contained  in  the  motion  therefor. 
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1.  This  was  the  first  grant  of  a  new  trial,  and,  as  the  ver- 
dict rendered  was  not  demanded  under  the  law  and  the  facts 
of  the  case,  an  affirmance  of  this  judgment  necessarily  results : 
Carter  v.  Dunson,  113  Ga.  374,  38  S.  E.  830,  and  cases  cited. 
As  the  effect  of  this  affirmance  is  to  leave  the  case  to  be  tried 
again  in  the  court  below,  it  is  necessary  to  decide  such  of  the 
questions  raised  in  the  cross-bill  of  exceptions  as  relate  to 
matters  which  will  likely  arise  at  the  next  trial :  Civ.  Code,  sec. 
5527;  Holmes  v.  Langston,  110  Ga.  862,  36  S.  E.  251    (7). 

2.  The  plaintiff  failed  to  make  a  demand  for  a  jury  trial  at 
the  first  term,  but  such  a  demand  was  made  in  writing  at  the 
next  succeeding  term.  The  court  submitted  the  case  to  a  jury, 
over  the  objection  of  the  defendant,  and  upon  this  ruling  er- 
ror is  assigned.  The  fourteenth  section  of  the  act  creating  the 
city  court  of  Americus  is  as  follows:  "The  judge  of  said  city 
court  shall  have  power  and  authority  to  hear  and  determine 
all  civil  cases  of  which  the  said  court  has  jurisdiction,  and  to 
give  judgment  and  issue  execution  thereon;  provided,  always, 
that  either  party  in  any  case  shall  be  entitled  to  a  trial  by 
jury  in  said  court  upon  entering  a  demand  therefor  by  him- 
self or  his  attorney  in  writing  on  or  before  the  call  of  the 
docket  at  the  term  to  which  the  cause  is  returnable,  in  all 
cases  where  such  a  party  is  entitled  to  a  trial  by  jury  under  the 
constitution  and  laws  of  this  state."  Under  this  act  the  judge 
of  the  city  court  of  Americus  has  authority  to  try  without  a 
jury  all  civil  cases  in  which  no  demand  for  a  jury  trial  is  made 
at  the  first  term;  but  he  is  not  required  to  do  this,  if.  in  his 
discretion  a  jury  trial  is  to  be  preferred:  Central  E.  R.  Co.  v. 
Gleason,  69  Ga.'sOl  (3). 

3.  The  present  suit  was  brought  for  loss  of  time  resulting 
from  ^^'^  an  injury  received  by  Thornton  while  riding  as  a 
jtassenger  upon  a  railway  train  using  steam  as  a  motive  power. 
The  contract  of  insurance  contained  a  stipulation  indemnify- 
ing the  insured  against  loss  of  time  "resulting  from  bodily  in- 
iaries  effected  during  the  term  of  this  insurance  through  ex- 
ternal, violent,  and  accidental  means  Avhich  shall,  independently 
of  all  other  causes,  immediately  and  wholly  disable  him  from 
transacting  any  and  every  kind  of  business  pertaining  to  his 
occupation.''  It  also  indemnified  against  loss  of  time  from 
partial  disability  under  certain  circumstances.  The  policy  con- 
tained a  stipulation  in  the  following  language:  "This  insur- 
ance shall  not  cover  ....  accident,  nor  injuries,  nor  disabil- 
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it}'',  nor  death,  nor  loss  of  limb  or  sight,  resulting  wholly  or 
partly,  directly  or  indirectly,  ....  from  hernia." 

The  insured  was  at  the  time  of  the  injury,  and  had  been  for 
years  before  that  time,  afflicted  with  what  is  called  by  the  medi- 
cal experts  who  testified  in  the  case  a  "reducible  hernia";  and 
at  the  time  of  the  injury  this  hernia  was  of  such  a  character 
as  to  require  the  insured  to  wear  a  truss.  While  traveling  as 
a  passenger  upon  a  railway  train  the  insured  arose  from  his 
seat  and  walked  along  the  aisle  of  the  car  for  the  purpose  of 
obtaining  a  drink  of  water,  and  while  thus  walking  in  the  car 
a  sudden  lurch  of  the  train  threw  him  violently  to  one  side  and 
the  truss  which  he  was  wearing  struck  against  the  arm  of  one 
of  the  seats  and  the  blow  thus  received  produced  what  is  termed 
by  the  medical  experts  "a,  strangulated  hernia."  It  was  neces- 
sary, in  order  to  relieve  this  strangulated  hernia,  that  a  surgi- 
cal operation  should  be  performed,  and  as  a  consequence  of 
t?ie  injury  received  by  the  insured  he  was  totally  disabled  from 
work  for  some  weeks,  and  after  this  total  disability  ceased  he 
was  partially  disabled  for  an  additional  time  consisting  of  sev- 
eral weeks.  Upon  this  state  of  facts  the  defendant  contends 
that  it  is  not  liable  to  the  insured,  for  the  reason  that,  while 
the  injury  was  a  "bodily  injury  effected  through  external, 
violent,  and  accidental  means,"  the  loss  of  time  did  not  re- 
sult from  this  injury  independently  of  all  other  causes,  but  was 
partly  if  not  wholly,  and  indirectly  if  not  directly,  the  result 
of  the  hernia  which  existed  in  the  system  of  tlie  insured  at  the 
time  of  the  accident.  On  the  other  hand,  the  insured  claims 
that  he  is  entitled  to  recover,  for  the  reason  that  the  hernia 
which  existed  in  his  system  at  the  time  of  the  accident  was 
not  the  proximate  cause  of  the  injury;  that  tlie  injury  would 
have  ^^^  resulted  even  if  he  had  been  a  perfectly  sound  man 
and  altogether  free  from  the  bodily  infirmity  resulting  from 
hernia ;  that  the  company  is  lial)le  to  him  for  the  reason  that  he 
was  injured  as  the  result  of  an  accident  within  the  meaning 
of  the  policy;  and  that  the  mere  fact  that  his  injuries  might 
have  been  aggravated  by  the  existence  of  the  hernia  at  the  time 
of  the  injury  does  not  defeat  his  right  to  recover  under  tlie 
contract.  There  can  be  no  question  that  the  insured's  injuries 
were  the  result  of  an  accident  within  the  meaning  of  the  pol- 
icy. The  question  to  be  determined  is,  whether  the  fact  that 
the  insured  had  at  that  time  a  hernia  existing  in  his  system 
would  preclude  him  from  recovering  on  the  policy,  when  tlie 
effect  of  the  injury  resulting  from  the  accident  was  to  change 
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the  character  of  the  complaint  from  which  he  was  suffering 
from  that  of  a  reducible  hernia,  which  seems  not  to  be  neces- 
sarily of  a  serious  nature,  to  that  of  a  strangulated  hernia, 
which  seems  to  be  in  some  cases  of  a  dangerous  and  in  all 
cases  of  a  serious  nature.  It  seems  to  us  that  the  true  test 
to  be  applied,  in  order  to  determine  whether  there  is  a  liability 
under  the  contract,  is  whether  the  condition  of  the  insured  in 
having,  at  the  time  of  the  accident,  a  reducible  hernia  contrib- 
uted to  the  accident  in  whole  or  in  part,  directly  or  indirectly. 
If  it  did  so  contribute,  the  company  would  not  be  liable.  But 
if  the  existence  of  the  hernia  in  the  system  of  the  insured  at 
the  time  of  the  accident  did  not  substantially  contribute  wholly 
or  partly,  directly  or  indirectly,  in  bringing  about  the  injury, 
f)ut  merely  aggravated  the  consequences  of  the  accident,  then 
the  plaintiff  would  be  entitled  to  recover.  If  the  insured  had 
been  a  perfectly  sound  man  at  the  date  of  the  accident  and  it 
had  resulted  in  producing  a  hernia,  the  company  would  be  lia- 
ble. 

In  Atlanta  Accident  Assn.  v.  Alexander,  104  Ga.  709,  30 
S.  E.  939,  it  was  held  that  the  insurer  was  not  relieved  from 
liability  upon  an  accident  policy  by  a  clause  therein  providing 
that  the  policy  should  not  cover  "injuries  or  death  resulting 
from  or  caused  directly  or  indirectly,  wholly  or  in  part,  by 
disease  or  bodily  infirmity,  hernia,  ....  rupture,"  etc.,  al- 
though the  injury  received  may  have  pjofluced  hernia  which 
caused  the  death  of  the  insured.  In  that  case  the  insured  was 
a  perfectly  sound  man,  a  blacksmith  by  trade,  and  a  blow  made 
by  him  with  a  sledge-hammer  produced  a  strangulated  hernia, 
from  which  death  resulted.  The  ruling  in  that  cafe  was  in 
feubstance  that,  under  the  facts,  there  was  no  injury  resulting 
from  *^®  hernia,  but  a  hernia  resulting  from  an  injury.  This 
ruling  is  amply  supported  by  authorities  both  English  and 
American,  some  of  which  are  cited  in  the  opinion:  See,  also, 
1  Cyc.  Law  &  Pro.  2G3 ;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
318,  note  1;  3  Joyce  on  Insurance,  sec.  2833;  Xiblack  on  Ac- 
cident Insurance,  2d  ed.,  sec.  396;  National  Ben.  Assn.  v. 
Grauman,  107  Ind.  288,  7  X.  E.  233.  In  construing  a  policy 
of  life  insurance,  that  interpretation  is  to  be  placed  upon  the 
words  of  the  policy  which  is  most  favorable  to  the  insured,  and 
all  ambiguities  and  doubts  are  to  be  resolved  in  favor  of  a  lia- 
bility against  the  insurer:  Massachusetts  Ben.  Assn.  v.  Robin- 
son,^ 104  Ga.  256  (2),  30  S.  E.  918;  Warwick  v.  Knights  of 
Damon,  107  Ga.  121,  32   S.  E.  951.     And  especially  is  this 
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rule  of  construction  to  be  adhered  to  and  applied  in  cases 
vhere  the  insured  has  prima  facie  established  a  right  to  recover 
under  the  terms  of  the  policy,  and  the  company  is  seeking  to 
defeat  such  a  liability  by  showing  that  the  act  complained  of  is 
within  one  of  the  exceptions  reserved  in  the  contract  as  a  de- 
fense to  an  action  on  the  policy.  All  such  exceptions  are  to 
"be  construed  strictly  against  the  company  and  liberally  in 
favor  of  the  insured.  Accident  policies  generally  contain  a 
clause  the  purpose  of  vrhich  is  to  relieve  the  insurer  from 
responsibility  in  case  of  death  or  disability  of  the  insured  from 
disease.  The  language  of  this  clause  is  not  the  same  in  all 
policies,  and  the  determination  of  the  question  whether  under 
such  a  clause  the  company  is  relieved  in  a  particular  case  de- 
pends upon  the  exact  language  in  which  the  exception  is 
couched.  The  American  and  English  Encyclopedia  of  Law 
(second  edition,  volume  1,  page  315  et  seq.),  in  referring  to 
clauses  of  this  character  in  policies  of  accident  insurance,  says: 
'•'The  tendency  of  the  courts,  under  the  settled  rules  of  con- 
struction applicable  to  insurance  contracts,  is  to  interpret  the 
clause  in  a  manner  favorable  to  the  insured,  and  where  the 
accident  can  be  considered  as  the  proximate  cause  of  death, 
although  disease  may  have  been  present  as  a  secondary  cause, 
or  where  the  death  is  the  reasonable  and  natural  consequence 
of  the  injury,  although  disease  may  have  supervened,  the  pol- 
icy is  not  avoided  unless  the  exception  plainly  includes  such 
case.  Policies  excepting  'death  or  disability  in  consequence  of 
disease,'  or  'injury  happening  directly  or  indirectly  in  con- 
sequence of  disease,  or  caused  wholly  or  in  part  by  disease,' 
or  'injury  caused  by  or  arising  from  natural  disease,  have  re- 
ceived interpretation  in  accord  with  the  above  principles;^  yet 
where  the  death  is  directly  due  to  disease  and  not  to  accident, 
the  exception  protects  the  insurer." 

*^''  In  the  case  of  Western  Commercial  Travelers'  Assn.  v. 
Smith,  56  U.  S.  iVpp.  393,  85  Fed.  401,  Sanborn,  circuit  judge, 
in  referring  to  the  question  as  to  when  an  accident  insurance 
company  would  be  liable  under  a  contract  containing  clauses 
similiar  to  those  in  the  policy  under  consideration,  says:  "If 
the  death  was  caused  by  a  disease,  without  any  bodily  injury- 
inflicted  by  external,  violent,  and  accidental  means,  as  in  the 
case  of  the  malignant  pustule  (Bacon  v.  United  States  Mut. 
Ace.  Assn.,  123  N.  Y.  304,  20  Am.  St.  Eep.  748,  25  N.  E. 
399),  and  as  in  the  case  of  sunstroke  (Sinclair  v.  Maritime 
Pass  Assur.  Co.,  3  El.  &  E.  478;  Dozier  v.  Fidelity  &  C.  Co., 
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4G  Fed.  446),  the  association  was  free  from  liability  by  the  ex- 
press terms  of  the  certificate.  If  the  deceased  suffered  an  ac- 
cident, but  at  the  time  he  sustained  it  he  was  already  suffering 
from  a  disease  or  bodily  infirmity,  and  if  the  accident  would 
not  have  caused  his  death  if  he  had.  not  been  affected  by  the 
disease  or  infirmity,  but  he  died  because  the  accident  aggTa- 
vated  the  disease,  or  the  disease  aggravated  the  effects  of  the 
accident,  as  in  the  case  of  the  insured  who  was  subject  to  such 
a  bodily  infirmity  that  a  short,  run,  followed  by  stooping,  which 
would  not  have  injured  a  healthy  man,  produced,  apoplexy 
(Travelers'  Ins.  Co.  v.  Selden,  42  U.  S.  App.  253,  78  Fed. 
285,  24  C.  C.  A.  92),  the  association  was  exempt  from  liability, 
because  the  death  was  caused  partly  by  disease  and  partly  by 
accident.  If  the  death  was  caused  by  bodily  injuries  effected 
by  external,  violent,  and  accidental  means  alone,  the  associa- 
tion was  liable  to  pay  the  promised  indemnity.  If  the  death 
was  caused  by  a  disease  which  was  not  the  result  of  any  bodily 
infirmity  or  disease  in  existence  at  the  time  of  the  accident,  but 
which  was  itself  caused  by  the  external,  violent,  and  accidental 
means  which  produced  the  bodily  injury,  the  association  was 
equally  liable  to  pay  the  indemnity.  In  such  a  case  the  disease 
is  an  effect  of  the  accident,  the  incidental  means  produced  and 
used  by  the  original  moving  cause  to  bring  about  its  fatal 
effect,  a  mere  link  in  the  chain  of  causation  between  the  ac- 
cident and  the  death,  and  the  death  is  attributable,  not  to  the 
disease,  but  to  the  causa  causans,  to  the  accident  alone:  Trav- 
elers' Ins.  Co.  V.  Eobbins,  27  U.  S.  App.  547,  560,  561,  65 
Fed.  178,  186,  12  C.  C.  A.  544,  552;  Union  Pac.  Ey.  Co.  v. 
Callaghan,  12  U.  S.  App.  541,  550,  56  Fed.  988,  994,'  6  C.  C. 
A.  20^5,  210;  Milwaukee  etc.  P.  Ry.  Co.  v.  Kellogg,  '94  U.  S. 
469,  475;  *^*  Xational  Masonic  Accident  As.<n.  v.  Shrvock.  .30 
U.'  S.  App.  658,  663,  73  Fed.  774,  776,  20  C.  C.  A.  3,  5." 

In  Lawrence  v.  Insurance  Co.,  L.  R.  7  Q.  B.  Div.  216,  the 
policy  sued  on  contained  the  following  condition :  ''This  pol- 
icy insures  payment  only  in  case  of  injuries  accidentally  oc- 
curring from  material  and  external  cause  operating  upon  the 
person  of  the  insured,  where  such  accidental  injury  is  the  direct 
and  sole  cause  of  death  to  the  insured,  but  it  does  not  insure 
in  case  of  death  arising  from  fits,  ....  or  any  disease  what- 
soever arising  before  or  at  the  time  of  or  following  such  ac- 
cidental injury,  whether  consequent  upon  such  accidental  in- 
jury or  not,  and  "whether  causing  such  death  directly  or  jointly 
with   such   accidental  injury."     It   appeared   that   the  insured 
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while  in  a  railway  station  was  seized  with  a  fit  and  fell  forward 
off  the  platform  across  the  railway,  when  an  engine  and  carriages 
which  were  passing  w^ent  over  his  body  and  killed  him.  It  was 
held  that  his  death  was  caused  by  an  accident  within  the  mean- 
ing of  the  policy,  and  that  the  insurer  was  liable.  Denman, 
J.,  said:  "I  think  we  are  bound  to  hold  that  the  death  arose 
from  the  engine  destroying  the  insured  by  coming  across  him, 
and  not  from  the  previous  fact  of  a  fit  having  attacked  him 
and  so  brought  him  there."  And  Williams,  J.,  said :  "The 
true  meaning  of  this  proviso  is  that  if  the  death  arose  from  a 
fit,  then  the  company  are  not  liable,  even  though  accidental 
injury  contributed  to  the  death  in  the  sense  that  they  were 
both  causes,  which  operated  jointly  in  causing  it.  That  is  the 
meaning,  in  my  opinion,  of  this  proviso.  But  it  is  essential 
to  that  construction  that  it  should  be  made  out  that  the  fit  was 
a  cause  in  the  sense  of  being  the  proximate  and  immediate 
cause  of  the  death,  before  the  company  are  exonerated,  and  it  is 
iiot  the  less  so  because  you  can  show  that  another  cause  inter- 
vened  and   assisted   in  the   causation I   therefore   put 

my  decision  on  the  broad  ground  that,  according  to  the  true 
construction  of  this  policy  and  this  proviso,  this  was  not  an 
act  arising  from  a  fit,  and  therefore,  whether  it  contributed  di- 
rectly or  indirectly  or  by  any  other  mode  to  the  happening  of 
the  subsequent  accident,  seems  to  me  wholly  immaterial,  and 
the  judgment  of  the  court  ought  to  be  in  favor  of  the  plain- 
tiff." The  language  contained  in  the  clause  of  the  policy  now^ 
under  consideration  is  altogether  different  from  that  which 
was  contained  in  the  policy  in  the  Lawrence  case.  It  is  dis- 
tinctly provided  in  the  policy  now  ^^^  before  us  that  if  the 
injury  is  one  resulting  wholly  or  partly,  directly  or  indirectly, 
from  hernia,  the  company  is  not  liable.  WHien  the  plaintiff 
^hows  that  his  loss  of  time  resulted  from  a  bodily  injury  in- 
flicted through  external,  violent,  and  accidental  means,  this 
imposes  prima  facie  a  liability  upon  the  company  under  the 
terms  of  the  policy,  and  if  it  seeks  to  avoid  liability  on  the 
ground  that  the  plaintiff's  injury  w^as  received  in  such  a  man- 
ner as  to  bring  the  case  within  one  of  the  exceptions  contained 
in  the  policy,  the  burden  is  upon  the  company  to  establish  this 
defense. 

It  was  therefore,  in  the  present  case,  incumbent  upon  the 
defendant,  in  orrlor  to  defeat  liability,  to  show  that  the  injury 
which  the  plaintiff  had  received  resulted  either  wholly  or  in  part, 
directly  or  indirectly,  from  the  fact  that  at  the  time  of  the  injury 
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a  hernia  existed  in  his  system.  If  the  hernia  that  so  existed 
did  not  substantially  contribute  to  the  injury  which  resulted 
from  the  accident,  the  plaintiff  would  be  entitled  to  recover, 
notwithstanding  the  fact  that  the  presence  of  the  hernia  might 
aggravate  the  consequences  of  the  accident,  and  thus  result 
in  the  plaintiff's  disability  continuing  for  a  longer  lime  than 
it  would  have  continued  but  for  the  presence  of  the  hernia. 
The  fact  that  the  plaintiff  had  a  hernia  would  not  alone  relieve 
the  company  from  liability  if  his  injury  was  the  result  of  the 
accident.  The  effect  of  the  stipulation  is  simply  that  the  com- 
pany will  not  be  responsible  for  injuries  received  as  a  result 
of  an  accident  in  which  the  existing  hernia  is  either  the  sole 
cr  a  contributing  cause.  That  clause  in  the  policy  which  ex- 
cepts from  the  operation  of  the  policy  injuries  resulting  from 
disease,  etc.,  properly  construed,  excepts  an  accident  which  is 
the  result  of  disease,  and  not  the  consequences  flowing  from 
an  accident  which  was  entirely  disconnected  with  the  disease. 
To  illustrate :  If  a  policy-holder  should  have  a  serious  and  long- 
crmtinued  illness,  such  as  a  fever  of  some  nature,  and  while 
recovering  therefrom,  and  in  a  condition  unable  to  resist  success- 
fully any  serious  shock,  should  receive  a  blow  upon  the  head 
from  falling  plastering,  from  which  death  ultimately,  though 
rot  immediately,  resulted,  the  proximate  cause  of  the  death 
would  be,  not  the  fever,  but  the  blow  from  the  plastering,  al- 
though death  may  not  have  resulted  but  for  the  debilitated 
condition  of  the  injured  person  resulting  from  the  fever.  In 
such  a  case  the  immediate  cause  of  the  death  was  the  blow 
on  the  head,  though  the  consequences  might  be  the  result  of  the 
disease  -^^^  from  which  he  suffered.  In  order  to  defeat  a 
recovery  under  such  a  clause  in  the  policy  it  must  be  shown 
that  the  disease  was  the  substantial  cause  of  the  injury,  and 
the  mere  fact  that  the  disease  may  aggravate  the  consequences 
of  the  injury  and  make  them  more  serious  than  they  would 
have  been  otherwise  does  not  bring  the  case  within  the  excep- 
tion stated  in  the  policy.  Many  other  illustrations  mia'ht  be 
used,  we  think  this  sufficient  to  show  that,  in  a  case  like  the 
one  now  under  consideration,  the  insured  will  not  be  precluded 
from  recovering  simply  because  he  had  a  hernia,  and  while 
thus  afflicted  sustained  an  accidental  injury  which  anyone, 
even  in  sound  health,  would  have  sustained  under  similar 
circumstances,  the  only  effect  of  the  hernia  being  to  aggravate 
the  consequences  resulting  from  the  accident.  If  upon  another 
trial  of  the  case  it  should  be  made  to  appear  that  the  fact  that 
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the  plaintiff  had  at  the  time  of  the  injury  a  reducible  hernia 
did  not  substantially  contribute  to  the  injury,  he  will  be  en- 
titled to  recover  notwithstanding  it  might  appear  that  the  con- 
sequences resulting  from  the  injury  might  have  been  more 
serious  on  account  of  the  presence  of  the  hernia  than  they 
would  have  been  if  the  plaintiff  had  been  free  from  this  in- 
firmity. On  the  other  hand,  if  it  should  be  made  to  appear 
that  the  existence  of  the  hernia  in  the  system  of  the  insured 
was  a  substantial  contributing  cause  in  bringing  about  the 
injury,  and  the  injury  was  the  result,  either  in  whole  or  in 
part,  directly  or  indirectly,  from  the  fact  that  at  the  time  it 
was  inflicted  the  insured  had  within  his  system  the  reducible 
hernia,  then  the  defendant  would  have  made  out  its  defense, 
and  the  plaintiff  would  not  be  entitled  to  recover.  We  express 
no  opinion  upon  the  facts  disclosed  by  the  present  record,  as 
the  case  goes  back  for  another  trial,  at  which  a  different  state 
of  facts  may  be  made  to  appear. 

4.  The  plaintiff  testified  that  he  told  the  agent  of  the  com- 
pany to  whom  the  application  for  the  policy  was  made,  at  the 
time  the  application  was  made,  that  he  had  hernia,  and  that 
the  agent  told  him  that  it  was  not  necessary  to  state  this  in 
the  application,  that  he  did  not  want  it  in  the  application,  that 
the  company  did  not  require  it.  The  purpose  of  this  testi- 
mony seems  to  have  been  to  establish  a  waiver  on  the  part  of 
the  company  of  its  right  to  insist  upon  that  provision  in  the 
policy  that  it  would  not  be  liable  for  injuries  resulting  from 
hernia.  The  policy  delivered  to  the  plaintiff  ^^^  had  in  it 
a  stipulation  that  "Xo  agent  has  power  to  waive  any  con- 
dition of  this  policy."  Even  if  the  evidence  offered  was  suffi- 
cient in  itself  to  show  a  waiver,  the  agent  had  no  authority 
to  make  this  waiver  in  behalf  of  the  company,  and  when  the 
policy  was  delivered  to  the  plaintiff  with  this  stipulation  ap- 
pearing in  the  face  thereof,  he  was  put  on  notice  that  this 
waiver  by  the  agent  was  not  binding  on  the  company,  and 
he  is  precluded  from  setting  up  the  waiver  claimed  to  have 
been  thus  made:  Porter  v.  Home  Friendly  Soc,  114  Ga.  937, 
41  S.  E.  55;  Cleaver  v.  Traders'  Ins.  Co.,  65  Mich.  527.  8 
Am.  St.  Eep.  908,  33  X.  W.  6G0;  Cook  v.  Standard  Life  etc. 
Ins.   Co.,  84  Mich.  12,  47  X.  W.  568. 

5.  The  petition  of  the  plaintiff  as  originally  filed  claimed  in- 
drnnnity  for  a  total  disability  continuing  for  ten  weeks:  it  be- 
ii^.s:  alleged  that,  in  accordance  with  the  conditions  of  the  pol- 
icy, he  had  given  to  the  company  immediate  notice  in  writing 


Aug.  1902.]     Thornton  v.  Travelers'  Ins.  Co.  10l> 

of  the  injury  which  he  had  sustained  and  for  which  he  claimed 
indemnity.  At  the  trial  an  amendment  was  offered,  in  which 
the  plaintiff  claimed  additional  indemnity  for  twenty-five  weeks 
of  partial  disahility,  at  the  rate  of  forty  dollars  a  week.  The 
defendant  objected  to  the  allowance  of  his  amendment,  upon 
the  ground  that  the  same  added  a  new  and  distinct  cause  of  ac- 
tion; and  also  for  the  reason  that  there  was  no  allegation  in 
the  amendment  that  the  plaintiff  had  given  to  the  defendant 
immediate  written  notice  of  the  full  particulars  of  the  ac- 
cident and  injuries  sued  for,  and  furnished  it  affirmative  proof 
of  the  duration  of  such  partial  disability  within  thirteen  months 
of  the  time  of  the  accident,  as  required  by  the  conditions  of 
the  policy.  The  court  overruled  the  objections  to  the  amend- 
ment and  allowed  the  same,  and  to  this  ruling  the  defendant 
excepted.  The  petition  alleged  that  the  insured  was  injured 
on  the  seventeenth  day  of  April,  1900,  and  the  amendment 
was  allowed  on  the  sixth  day  of  August,  1901.  The  policy, 
copy  of  which  was  attached  to  the  petition,  contained  a  provi- 
sion that  ^'immediate  written  notice,  with  full  particulars  and 
full  name  and  address  of  insured,  is  to  be  given  said  company 
at  Hartford,  Connecticut,  of  any  accident  and  injury  for  which 
claim  is  made.  Unless  affirmative  proof  of  death,  loss  of  liml) 
or  sight,  or  duration  of  temporary  disability,  and  of  their  be- 
ing the  proximate  result  of  external,  violent,  and  accidental 
means,  is  so  furnished  within  thirteen  months  from  time  of 
such  accident,  all  claims  based  thereon  shall  be  forfeited  to 
tho  company." 

We  think  the  court  erred  in  allowing  this  amendment.  Un- 
der *^^  the  stipulation  in  the  policy  it  was  incumbent  upon  the 
insured,  as  soon  as  he  was  injured,  to  give  immediate  notice 
0?  this  fact  to  the  company,  and  under  the  allegations  of  the 
petition  this  was  done.  A  compliance,  however,  with  this  pro- 
vision of  the  policy  did  not  give  him  a  right  of  action  upon  the 
policy.  As  a  condition  precedent  to  suit  it  was  incumbent 
upon  him,  in  addition  to  the  immediate  written  notice  provided 
for,  to  furnish  to  the  company,  within  thirteen  months  from  the 
date  of  the  accident,  affirmative  proof  of  the  duration  of  the 
disability,  and  upon  his  failure  to  do  this  any  claim  that  he 
had  against  the  company  would  be  forfeited.  According  to  the 
allegations  of  the  petition,  the  insured  did  furnish,  within  due 
time,  affirmative  proof  showing  a  total  disability  for  a  period 
of  ten  weeks  and  made  claim  for  indemnity  for  such  disaliliity. 
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The  company  absolutely  refused  to  pay  this  claim.  He  did 
not  furnish  to  the  company,  within  thirteen  months,  proof  of 
any  other  disability  than  a  total  disability  for  ten  weeks;  nor  did 
he,  prior  to  the  bringing  of  the  suit,  make  any  demand  or 
claim  against  the  company  other  than  that  for  indemnity  for 
a  total  disability.  It  is  said  that  the  absolute  refusal  to  pay 
on  the  part  of  the  company  relieved  the  insured  from  the  ne- 
cessity of  making  this  proof.  Of  course,  it  is  well  settled  that 
an  absolute  refusal  to  pay  or  a  denial  of  liability  dispenses 
v;ith  the  necessity  of  making  formal  proofs  of  loss  under  a 
policy  of  insurance:  Continental  Ins.  Co.  v.  Wickham,  110  Ga. 
129  (2), 35  S.  E.  287.  We  do  not  understand,  however,  that  this 
rule  applies  to  a  case  where  the  insured  has  two  separate  and 
distinct  claims  of  indemnity  and  make  a  demand  for  only  one, 
and  the  refusal  to  pay  is  limited  to  the  demand  so  made.  It 
seems  that  the  principle  of  the  ruling  made  in  the  case  cited 
would  go  no  further  than  to  relieve  the  insured  from  the  ne- 
cessity of  making  proper  proofs  of  loss  so  far  as  the  demand 
for  indemnity  made  by  him  is  concerned.  The  present  ease  is 
an  illustration  of  what  a  hardship  would  result  if  the  rule  were 
broader  in  its  operation  than  that  just  indicated.  The  in- 
sured made  a  demand  for  a  total  disability  of  ten  weeks,  and 
the  company  had  no  notice  whatever  of  any  other  claim  or  de- 
mand on  his  part  against  it  under  the  policy.  For  reasons  sat- 
isfactory to  it  it  refused  to  pay  this  claim;  and  now  it  is  con- 
tended that,  as  a  result  of  this  refusal,  the  insured  is  relieved 
from  the  necessity  of  making  proper  proofs  of  an  entirely  sep- 
arate and  distinct  claim  under  the  policy  of  which  the  company 
has  never  ^^^  had  any  notice.  It  had  notice  that  the  plain- 
tiff was  injured,  and  it  had  notice  that  the  plaintiff  claimed 
indemnity  for  a  total  disability  of  ten  weeks,  but  it  never  had 
any  notice  that  the  plaintiff  claimed,  in  addition  to  the  total 
disability,  a  partial  disability  for  twenty-five  weeks  until  after 
a  suit  had  been  brought  upon  the  policy  to  recover  indemnity 
for  the  total  disability  and  after  the  time  for  making  proofs 
of  loss  under  the  policy  had  expired.  "We  do  not  mean  to  hold 
that  the  plaintiff,  by  making  proofs  of  loss  for  an  indemnity 
of  ten  weeks  at  a  time  when  he  did  not  know  whether  there 
would  or  would  not  be  a  partial  disability  following  this  total 
dif^ability,  would  be  precluded  from  making  a  demand  for  in- 
di'mnitv  for  such  partial  disability.  But  we  do  hold  that, 
even  if  he  could  make  a  separate  demand  for  such  partial  dis- 
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ability,  such  demand  must  have  been  made  within  the  time 
stipulated  in  the  policy — ^that  is,  within  thirteen  months  from 
the  date  of  the  injury,  and  that  no  suit  can  be  brought  on  the 
policy  for  indemnity  for  such  partial  disability  until  this  proof 
has  been  made. 

6.  The  foregoing  deals  with  all  of  the  questions  involved  in 
the  present  case  which  it  is  necessary  to  discuss  at  length. 
There  was  no  error  in  admitting  evidence  relating  to  Thorn- 
ton's ability  to  labor  prior  to  the  injury.  This  evidence  might 
have  some  bearing  upon  the  question  as  to  whether  the  existence 
cC  the  hernia  substantially  contributed  to  the  injury  received 
by  him.  There  was  no  error  in  excluding  the  letters  written 
by  the  plaintiff  and  his  counsel  to  the  defendant.  The  letters 
of  counsel  clearly  showed  that  they  were  written  for  the  pur- 
pose of  inaugurating  negotiations  for  a  compromise,  and  there 
was  nothing  in  the  letter  of  the  plaintiff  which  was  at  all  rele- 
vant to  any  issue  on  trial.  It  simply  showed  that  the  plain- 
tiff was  irritated  at  the  refusal  of  the  company  to  pay  his 
claim,  and  as  a  consequence  of  this  irritation  made  a  foolish 
and  idle  threat  to  injure  the  company's  business  in  several  states 
of  the  Union.  The  charge  of  the  court  which  instructed  the 
jury  substantially  that  if  they  believed  that  Thornton  procured 
the  insurance  by  falsely  representing  that  he  was  free  from 
bodily  infirmity,  and  such  representation  was  material  and  fai-j 
and  he  knew  it  was  false  at  the  time  of  making  it,  and  if  this 
fact  was  unknown  to  the  company  or  its  authorized  agent,  the 
plaintiff  could  not  recover,  was  certainly  not  erroneous  as 
against  the  company;  and  we  are  not  called  upon  to  decide 
whether  it  contained  any  ^^^  error  as  against  the  plaintiff. 
Let  the  case  be  tried  again  in  the  light  of  what  is  contained  in 
the  foregoing  opinion. 

Judgment  on  main  bill  of  exceptions  affirmed;  cross-bill  re- 
versed. 

All  the  justices  concurring,  except  Lewis,  J.,  absent. 

LLMPKIN,  P.  J.,  and  LITTLE,  J.,  concurring  specially. 
AYe  concur  in  the  judgment  rendered  upon  both  bills  of  excep- 
tions, and  in  each  of  the  rulings  announced  in  the  head-notes  ex- 
cept the  third.  From  that  and  from  the  reasoning  of  the  court 
in  support  thereof  we  dissent.  There  cannot,  in  our  opinion, 
upon  the  facts  disclosed  by  the  record  in  this  case,  be  any  law- 
ful recovery  against  the  insurance  company. 
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Insnrnvre  Contracts  are  construed  liberally  in  favor  of  the  insured: 
Travelers'  Ins.  Co.  v.  Dunlap,  160  111  642,  52  Am.  St.  Eep.  355,  43 
N.  E.  765:  Berliner  v.  Travelers'  Ins.  Co..  121  Cal.  458,  66  Am.  St. 
Rep.  49,  53  Pac.  918;  Turner  v.  Fidelity  etc.  Co.,  112  Mich.  425,  67 
Am.  St.  Eep.  428,  70  N.  W.  898;  Forest  City  Ins.  Co.  v.  Hardestv, 
182  111.  39,  74  Am.  St.  Eep.  161,  55  N.  E.  139'. 

If  an  Accident  Insurance  policy  insures  against  death  from  bodily 
injury  caused  through  external,  violent,  and  accidental  means,  but 
excepts  from  liability  for  death  from  hernia  or  medical  or  surgical 
treatment,  the  insurer  is  liable  when  the  proximate  cause  of  death 
is  hernia  inflicted  by  external,  violent,  and  accidental  means:  Trav- 
elers' Ins.  Co.  V,  Murray,  16  Colo.  296,  25  Am.  St.  Eep.  267,  26  Pac. 
774.  See,  in  this  connection,  Bacon  v.  United  States  etc.  Assn.,  123 
N.  Y.  304,  20  Am.  St.  Eep.  748,  25  N.  E.  399;  Meyer  v.  Fidelity  etc. 
Co.,  96  Iowa,  378,  59  Am.  St.  Eep.  374,  65  N.  W.  328. 

As  to  the  Burden  of  Proof  in  bringing  an  injury  within  the  ex- 
ceptions of  an  accident  insurance  policy,  see  Carnes  v.  Iowa  State 
etc.  Assn.,  106  Iowa,  281,  68  Am.  St.  Rep.  306,  76  N.  W.  683;  Meadows 
V.  Pacific  etc.  Ins.  Co.,  129  Mo.  76,  31  S.  W.  578,  50  Am.  St.  Eep.  427, 
and  note. 


OKLAHOMA  VINEGAR  CO:\[PANY  v.  CARTER. 

[116  Ga.  140,  42  S.  E,  378.] 

CONTRACT  OF  SALE  and  Rescission.— A  written  contract 
made  by  parties  for  the  sale,  delivery,  and  payment  of  certain  goods 
is  binding  on  both  and  cannot  be  legally  dissolved  and  rendered 
nugatory  except  with  the  consent  of  each.  A  countermand  and  no- 
tice by  one  of  the  parties  to  the  other  in  advance  of  the  time  of  per- 
formance that  he  will  not  be  bound  by  the  terms  of  the  contract  doe? 
not  have  the  effect  of  rescinding  it  unless  the  other  party  agrees  to 
such  resci£?:on.      (p.  114.) 

SALES  AND  RESCISSION— Damages  for  Breach.— A  counter- 
mand and  notice  by  one  of  the  parties  to  a  contract  for  the  sale,  de- 
livery, and  payment  of  goods,  given  in  advance  of  the  time  of  per- 
formance operates  as  a  breach  of  the  contract  and  the  remedy  of 
the  other  party  is  to  recover  damages  for  the  breach  of  the  con- 
tract, aud  not  to  recover  the  purchase  price  of  the  goods,     (p.  119.) 

Qnincey  &  McDonald,  for  the  plaintiff. 

.    Perry  &  Tipton,  for  the  defendants. 

140  LITTLE,  J.  The  Oklahoma  Vinegar  Company  brought 
an  action  on  an  account  against  the  firm  of  Carter  &  Ford,  to 
recover  the  sum  of  seventy-two  dollars.  The  action  was  pred- 
icated on  an  order  given  in  writing  by  Carter  &  Ford,  a  copy 
of  which  was  attached  to  the  ^xtition,  which  is  as  follows : 
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'•Order  Xo.  838.  "Date,  3/6,  1901. 

^'Oklahoma  Vinegar  Co.: 

"Ship  to  Carter  &  Ford,  Postoffioe  Willacoochee,  State  Ga., 
I^  R.  point  on  B.  &  W.  E.  R.  Terms  Apr.  1st  60,  or  3  per  cent 
off  for  cash  in  ten  days.  Ship  at  once.  [Here  follows  ^^^^  a 
list  of  articles,  one  of  which  is  cherry  phosphate.]  Frt.  pre- 
paid. We  guarantee  that  our  fruit  phosphates  are  not  subject 
to  any  special  tax,  either  State  or  county  or  internal  revenue; 
also  that  they  will  not  intoxicate.  We  guarantee  to  replace 
all  sour  or  spoiled  goods,  free  of  expense. 

"OKLAHOMA  YINEGAE  CO. 

"Customer  sign  here:        CARTER  &  FORD. 

"Salesman  sign  here:         R.  B.  LASHMAN. 

"This  order  not  subject  to  countermand." 

The  defendants  answered,  denying  indebtedness  as  alleged, 
setting  up  that  they  never  received  the  goods.  They  admitted 
that  they  signed  the  order,  but  said  that  they  did  so  under  a 
misapprehension,  and  that  the  same  was  canceled  in  a  very 
short  time  after  it  was  signed.  For  further  plea  they  set  up 
that  if  plaintiff  had  any  right  of  action  at  all  in  the  premises, 
which  they  deny,  it  was  for  damages  on  breach  of  contract,  and 
it  could  not  recover  on  open  account,  and  this  action  should 
bo  dismissed.  The  case  was  submitted  by  agreement,  to  be 
heard  by  the  judge  without  the  intervention  of  a  jury,  on  the 
following  agreed  statement  of  facts:  "The  defendants,  Carter 
&  Ford,  by  and  through  R.  L.  Ford,  the  junior  member  of  said 
firm  of  Carter  &  Ford,  gave  the  salesman  of  the  plaintiff,  the 
•Oklahoma  Vinegar  Co.,  the  order  [heretofore  set  out].  A  few 
minutes  after  giving  the  order  the  said  Ford  saw  William 
Moore  and  purchased  a  whole  barrel  of  cherry  phosphate  from 
i\im,  that  bore  the  same  name,  and  that  he  judged  from  the 
taste  and  general  appearance  to  be  the  same  goods  as  the  sam- 
ple shown  him  by  the  salesman  of  plaintiff,  which  samples  he 
tasted,  and  from  which  he  gave  the  order;  for  which  whole 
"barrel  he  paid  Moore  one  dollar  and  a  quarter,  and  that  he  im- 
mediately went  to  the  salesman  of  the  plaintiff  and  counter- 
manded the  order  and  notified  him  that  he  would  not  accept  the 
goods  if  shipped.  The  said  Ford  also  immediately  mailed,  un- 
der special  delivery  postage,  a  letter  to  the  plaintiff,  counter- 
manding the  said  order  and  notifying  that  they  (tbie  defend- 
ants) would  not  accept  and  receive  the  goods  ordered,  and  this 
letter  was  received  by  the  plaintiff  before  the  goods  were  sepa- 
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rated  from  the  common  stock  and  delivered  to  the  railroad  for 
shipment;  that  after  this  the  plaintiff  delivered  the  goods  or- 
dered to  the  railroad  and  shipped  them  consigned  to  defend- 
ants at  Willacoochee,  Georgia,  but  the  defendants  declined  to 
receive  the  goods,  allowed  them  to  remain  in  the  depot,  and 
notified  the  plaintiff  of  ^^^  their  refusal  to  accept  them;  that 
the  goods  ordered  and  described  in  the  order  hereto  attached 
were  articles  of  merchandise  kept  in  common  stock  and  sold 
generally  by  the  plaintiff;  that  there  was  no  consideration  for 
the  contract  not  to  countermand  the  order,  which  appear?  at 
fJie  bottom  of  the  order;  that  the  cherry  phosphate  Ford 
bought  from  Moore  was  not  salable;  that  he  still  has  the 
greater  part  of  it  on  hand;  tried  to  give  it  away  to  induce 
trade,  but  it  rather  had  the  effect  to  run  off  trade,  and  was 
worthless,  but  Ford  does  not  know  whether  this  he  bought  from 
Moore  was  from  the  same  house  (plaintiff's)  or  not,  and  does 
r.ot  know  how  long  Moore  had  had  the  said  barrel  in  stock  prior 
to  this  purchase  from  Moore."  The  presiding  judge  rendered 
a  judgment  in  favor  of  the  defendants  for  costs;  whereupon 
the  plaintiff  made  a  motion  for  a  new  trial,  which  being  over- 
ruled, it  excepted.  The  grounds  of  this  motion  were  that  the 
verdict  was  contrary  to  law  and  to  the  evidence.  The  answer 
cf  the  defendants  raises  two  questions :  1.  Are  the  defendants 
liable  to  the  plaintiff  under  the  contract,  notwithstanding  the 
fact  that  the  order  for  the  goods  was  countermanded  before  de- 
livery, and  notice  given  to  the  plaintiff,  before  shipment,  that 
the  defendants  would  not  accept  and  receive  the  goods  which 
they  had  ordered?  2.  Should  the  action  on  open  account 
abate,  because  the  defendants,  if  liable  at  all,  were  only  so  in 
an  action  to  recover  damages  for  a  breach  of  the  contract  ? 

1.  We  find  no  difficulty  in  disposing  of  the  first  of  these 
questions.  The  contract  made  by  the  parties  was  a  good  and 
valid  one  in  writing,  by  the  terms  of  which  plaintiff  agreed  to 
sell  and  deliver  to  the  defendants  certain  goods  named  therein, 
and  the  defendants  agreed  to  pay  for  the  same  when  so  deliv- 
ered. It  was  an  executory  contract,  and  bound  both  parties. 
Y\'ithout  any  regard  to  the  entry  which  appeared  below  the  sig- 
natures of  the  parties,  that  the  order  was  not  subject  to  coun- 
termand, it  may  be  stated  in  general  terms  that,  as  the  con- 
tract was  the  act  of  both  of  the  parties,  it  could  not  be  legally 
dissolved  and  rendered  nugatory  except  with  the  consent  of 
each;  and  the  countermand  and  notice  to  the  plaintiff  that 
the  defendants  would  not  be  bound  bv  its  terms  did  not  have 
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the  effect  of  rescinding  the  contract  unless  the  plaintiff  agreed 
to  such  rescission.  It  appears  from  the  agreed  statement  of 
facts  that  the  plaintiff  did  not  so  agree;  hencC;,  no  rescission 
of  the  contract  was  effected. 

2.  The  second  proposition  raised  by  the  plea — that  if  the 
plaintiff  ^'^^  had  any  right  of  action  it  was  for  damages  for 
a  breach  of  the  contract,  and  not  on  open  account  to  recover 
the  price  of  the  goods — is  one  more  difficult  of  solution.  In 
legal  effect,  this  part  of  the  plea  is  to  be  treated  as  a  plea  in 
abatement  of  the  action.  Under  it  the  question  arises  whether 
the  notice  of  the  countermand  which  defendants  gave  plaintiff, 
in  advance  of  the  time  of  performance,  was  effectual  to  cause 
i!  breach  of  the  terms  of  the  contract.  It  is  undoubtedly  true, 
as  a  general  rule,  that,  after  the  breach  of  an  executory  con- 
tract by  either  party,  the  only  remedy  of  the  other  is  to  re- 
cover such  damages  as  he  may  have  sustained  in  consequence 
ot  the  breach.  If  the  notice  did  not  under  the  law  cause  a 
breach  of  the  contract,  then  the  seller  would  have  the  right 
to  perform  his  part  of  the  contract  and  force  the  buyer  to  com- 
ply with  his  obligation — that  is,  pay  the  contract  price  for  the 
goods.  But  the  authorities  differ  as  to  the  effect  of  a  notice 
that  the  buyer  will  not,  at  the  time  fixed  for  the  performance 
of  the  contract,  accept  the  goods  purchased.  By  some  emineni 
law-writers,  and  in  many  adjudicatd  cases,  the  proposition  is 
laid  down  that  "the  notice  of  an  intended  breach  will  operate 
as  a  breach  only  if  accepted  and  acted  upon  as  such  by  the  otlier 
]i;irty;  who  may,  if  he  pleases,  disregard  the  notice  and  insist 
upon  performance  according  to  the  contract" :  Leake's  Digest 
of  the  Law  of  Contracts,  872.  Mr.  Parsons,  in  his  Law  of 
Contracts,  volume  2,  *676,  says:  "If  one  bound  to  perform  a 
future  act,  before  the  time  for  doing  it  declares  his  intention 
not  to  do  it,  this  is  no  breach  of  his  contract;  but  if  his  dccla- 
tion  be  not  withdrawn  when  the  time  comes  for  the  act  to  be 
done,  it  constitutes  a  sufficient  excuse  for  the  default  of  the  other 
party.''  j\Ir.  Benjamin,  in  his  work  on  Sales,  sixth  American 
edition,  section  1118,  says:  "The  date  at  which  the  contract 
is  considered  to  have  been  broken  is  that  at  whiph  the  goods 
were  to  have  been  delivered,  not  that  at  which  the  buyer  may 
give  notice  that  he  intends  to  break  the  contract  and  to  refuse 
accepting  the  goods."  This  doctrine  has  also  been  sustained 
by  the  supreme  judicial  court  of  Massachusetts,  where  it  was 
ruled  that  an  action  for  the  breach  of  a  written  agreement  to 
purchase  land,  brought  before  the  expiration  of  the  time  given 


116  American  State  EEroRTS^  A'ol.  D-i.       [Georgia, 

for  the  purchase,  cannot  be  maintained  by  proof  of  an  absolute 
refusal  on  the  defendant's  part  ever  to  purchase:  Daniels  v. 
.Newton,  114  Mass.  530,  19  Am.  Eep.  384. 

The  contrary  of  this  doctrine  was  stated  to  be  the  law,  by 
Cockburn,  C.  J.,  in  the  case  of  Frost  v.  Knight,  L.  E.  7  Ex. 
Ill,  in  the  *^*  following  language:  "The  promisee,  if  he 
pleases,  may  treat  the  notice  of  intention  as  inoperative,  and 
await  the  time  when  the  contract  is  to  be  executed,  and  then 
hold  the  other  party  responsible  for  all  the  consequences  of 
nonperformance;  but  in  that  case  he  keeps  the  contract  alive 
for  the  benefit  of  the  other  party,  as  well  as  his  own;  he  re- 
mains subject  to  all  the  obligations  and  liabilities  under  it, 
and  enables  the  other  party  not  only  to  complete  the  contract, 
if  so  advised,  notwithstanding  his  previous  repudiation  of  it, 
1>ut  also  to  take  advantage  of  any  supervening  circumstance 
which  would  justify  him  in  declining  to  complete  it;  on  the 
other  hand,  the  promisee  may,  if  he  thinks  proper,  treat  the 
repudiation  of  the  party  as  a  wrongful  putting  an  end  to  the 
contract,  and  at  once  bring  his  action  as  on  the  breach  of  it; 
and  in  such  an  action  he  will  be  entitled  to  such  damages  as 
would  have  arisen  from  nonperformance  of  the  contract  at  the 
appointed  time,  subject,  however,  to  abatement  in  respect  to 
any  circumstances  which  may  have  afforded  him  the  means  of 
mitigating  his  loss."  Mr.  Mechem,  in  his  treatise  on  the  Law 
of  Sales  of  Personal  Property,  section  1089,  declares  that  "this 
doctrine  is  well  settled  in  England,  and  is  adopted  by  the  ma- 
jority, though  not  by  all,  of  the  American  courts";  and  after 
(Examination  we  find  that  rulings  have  been  made  to  this  effect 
in  a  great  number  of  the  courts  of  last  resort  in  several  of  the 
United  States:  Crabtree  v.  Messorsmith,  19  Iowa,  179;  Mc- 
Cormick  Machine  Co.  v.  Markert,  107  Iowa,  340,  78  X.  W.  33; 
Kadisk  v.  Young,  108  111.  170,  48  Am.  Eep.  548;  Eocbling 
Co.  V.  Lock-stitch  Fence  Co.,  130  111.  660,  22  X.  E.  518;  Du- 
gan  V.  Anderson,  36  Md.  567,  11  Am.  Eep.  509;  Pancake  v. 
Campbell,  44  W.  Va.  82,  28  S.  E.  719;  Howard  v.  Daly,  61  X. 
Y.  362,  19  Am.  Eep.  285;  Windmuller  v.  Pope,  107  X.  Y. 
('■74,  14  X.  E.  436;  Hosmer  v.  Wilson,  7  Mich.  294,  74  Am. 
Dec.  716;  Piatt  v.  Brand,  26  Mich.  173;  Zuck  v.  McClure, 
98  Pa.  St.  541;  Hocking  v.  Hamilton,  158  Pa.  St.  107,  27  Atl. 
836.  Mr.  Mechem  further  says  (sections  1091,  1092)  :  '  ^^liere 
goods  have  been  ordered  from  a  wholesale  dealer,  but  before  ship- 
ment or  other  appropriation  the  order  is  recalled,  ....  the 
law  is  well  settled  that  a  party  to  an  executory  contract  may 
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always  stop  performance  on  the  other  side  by  an  explicit  direc- 
tion to  that  effect,  though  he  thereby  subjects  himself  to  the 
payment  of  such  damages  as  will  compensate  the  other  for 
the  loss  he  has  sustained  by  reason  of  having  his  performance 

checked  at  that  stage  in  its  progress The  contract  is 

not  rescinded,  but  broken;  and  while  the  other  party  has  the 
right  to  deem  it  in  force  for  the  purpose  of  *'*^  the  recovery 
of  his  damages,  he  is  under  no  obligation,  for  that  purpose,  to 
tender  complete  performance,  nor  has  he  the  right  to  unneces- 
sarily enhance  the  damages  by  proceeding,  after  the  counter- 
mand,to  finish  his  undertaking."  An  examination  discloses  that 
this  language  fairly  slates  the  rule  laid  down  in  the  cases  of  Da- 
vis V.  Bronson,  2  li.  Dak.  300.53  Am.  St.  Eep.783,  50  N.W.  836  ; 
Gibbons  V.  Bebte.  51  Afinn.  499,  53  N.  W.  756;  Clark  v.  Mar- 
sjglia,  1  Denio,  317.  43  Am.  Dec.  670;  Danforth  v.  Walker, 
37  Vt.  239,  -40  Vt.  257;  Moline  Scale  Co.  v.  Beed,  52  Iowa,  307, 
35  Am.  Rep.  272,  3  N.  \\\  96;  Butler  v.  Butler,  77  N.  Y.  472, 
33  Am.  Rep.  648;  Unexcelled  Fire  Works  Co.  v.  Politcs,  130 
I'a.  St.  536,  17  Am.  St.  Rep.  788,  18  Atl.  1058;  Hosmer  v. 
Wilson,  7  U\ch.  294,  74  Am,.  Dec.  716;  Ault  v.  Dustin,  100 
Tenn.  366,  45  S.  W.  981.  It  has  also  been  repeatedly  ruled 
that  the  remedy  of  the  seller  who  has  received  such  a  notice 
from  the  buyer  is  an  action  for  the  breach  of  the  contract,  and 
not  for  goods  sold  or  for  labor  and  material;  that  the  seller 
is  entitled  to  pursue  his  remedy  at  once,  because  the  direction 
of  the  buyer  not  to  proceed  is  the  equivalent  of  an  absolute 
physical  inability,  etc.  In  the  case  of  Roehm  v.  Horst,  178 
U.  S.  1,  20  Sup.  Ct.  Rep.  780,  the  supreme  court  of  the  United 
States  declared  that  "after  a  careful  review  of  all  the  cases, 
American  and  English,  relating  to  anticipatory  breaches  of 
an  executory  contract  by  a  refusal  on  the  part  of  one  party  to 
perform  it,  the  court  holds  that  the  rule  laid  down  in  Hoches- 
ter  V.  De  la  Tour,  2  El.  &  B.  G78,  is  a  reasonable  and  proper 
rule  to  be  applied"  in  the  case  then  being  considered,  and  "that 
rule  is,  that,  after  the  renunciation  of  a  continuing  agreement 
by  one  party,  the  other  party  is  at  liberty  to  consider  himself 
absolved  from  any  future  performance  of  it,  retaining  his  right 
to  sue  for  any  damages  he  has  suffered  from  the  breach  of  it; 
but  that  an  option  should  be  allowed  to  the  injured  party, 
either  to  sue  immediately,  or  to  wait  till  the  time  when  the  act 
was  to  be  done,  still  holding  it  as  prospectively  binding  for  the 
exercise  of  this  option'^:  See,  also,  Mecheni  on  Sales,  sec.  1G99, 
and  cases  cited. 
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It  must  be  ruled,  from  a  consideration  of  the  numerous  cases 
cited  above  and  the  rule  therein  enunciated,  which  seems  to  be 
founded  both  in  reason  and  justice,  that  a  notice  from  the 
buyer  of  goods,  such  as  appears  in  this  case,  operates  as  a 
breach  of  the  contract;  and  without  attempting  to  harmonize 
the  numerous  cases  arising  in  other  jurisdictions,  as  to  the 
remedy  which  the  law  affords  to  the  seller  under  such  circum- 
stances, we  can  reach  such  conclusion  also  on  the  law  contained 
in  our  Civil  Code,  section  3551,  ^^'^  which  prescribes  that 
where  the  purchaser  refuses  to  take  and  pay  for  goods  bought, 
"the  seller  may  retain  them  and  recover  the  difference  between 
the  contract  price  and  the  market  price  at  the  time  end  place 
for  delivery;  or,  he  may  sell  the  property,  acting  for  this  pur- 
pose as  the  agent  of  the  vendee,  and  recover  the  difference  be- 
tween the  contract  price  and  the  price  on  resale;  or,  he  may 
store  or  retain  the  property  for  the  vendee  and  sue  him  for  the 
entire  price."  While  under  this  last  provision  the  seller  might 
have  stored  and  retained  the  property  for  the  buyers  after  no- 
tice by  the  buyers  that  they  would  not  receive  the  goods,  it  is  suf- 
ficient to  say  that  it  did  not  do  so,  but  vrithout  so  doing  sought 
to  recover  the  price  agreed  on.  Had  it  done  so  it  might  have 
brought  an  action  against  the  buyers  for  the  entire  price  of 
the  goods.  On  the  contrary,  instead  of  storing  and  retaining 
the  goods  after  the  notice,  it  delivered  them  to  the  carrier, 
doubtless  under  the  well-recognized  general  rule  that,  in  or- 
dinary transactions  of  bargain  and  sale  of  goods,  a  delivery 
to  the  carrier  is  a  delivery  to  the  seller.  It  may  be  that  the 
provisions  of  this  section  of  our  code  do,  to  ?ome  extent  at 
least,  modify  the  rule  found  in  some  of  the  authorities  above 
cited;  but  under  its  plain  provisions,  the  remedy  of  the  seller 
in  this  case  was  not  to  sue  for  the  price  of  the  goods,  but  it  was 
remitted  to  its  action  for  a  breacli  of  the  contract. 

It  was  ruled  in  the  case  of  Unexcelled  Fire  Works  Co.  v. 
Polites,  130  Pa.  St.  536,  17  Am.  St.  Eep.  788,  18  Atl.  1058, 
that  '"'where  goods  were  ordered  under  a  simple  contract  of  bar- 
gain and  sale  and  notice  was  given  by  the  buyer  to  the  seller 
not  to  ship  them,  in  advance  of  delivery  and  before  they  were 
separated  from  the  bulk  and  set  apart  to  the  buyer,  such  no- 
tice is  not  only  a  repudiation  of  the  contract  but  also  a  revo- 
cation of  the  carrier's  agency  to  receive  them;  and  the  refusal 
of  the  buyer  to  receive  the  goods  when  delivery  is  tendered  by 
the  carrier  does  not  make  him  liable  for  their  contract  price, 
but  only  for  special  damages  for  the  refusal  to  receive  them." 
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In  the  ojjinion  in  that  case  Clark,  J.,  said:  "It  is  plain  that 
the  notice  given  to  the  plaintiffs  by  the  defendants  not  to  ship 
the  goods  was  a  repudiation  of  the  contract;  it  was  not  a  re- 
scission, for  it  was  not  in  the  power  of  anyone  of  the  parties 
to  rescind;  but  it  was  a  refusal  to  receive  the  goods,  not  only 
in  advance  of  the  delivery,  but  before  they  were  separated  from 
the  bulk,  and  set  apart  to  the  defendant;  the  direction  not  to 
ship  was  a  revocation  of  the  carrier's  **''  agency  to  receive, 

and  the  plaintiffs  thereby  had  notice  of  the  revocation 

The  action,  therefore,  could  not  be  for  the  price,  but  for  spe- 
cial damages  for  a  refusal  to  receive  the  goods  when  the  de- 
livery was  tendered."  As  we  have  seen,  the  plaintiff  did  not 
store  or  retain  the  goods  for  the  vendees  after  the  latter  had 
given  notice  that  they  would  not  take  and  pay  for  the  goods, 
so  as  to  obtain  the  statutory  right  to  sue  for  the  value  of  the 
goods;  and  not  having  done  so,  and  the  legal  effect  of  the  no- 
tice given  being  to  cause  a  breach  of  the  contract,  the  only  rem- 
edy which  the  plaintiff  had  was  to  institute  an  action  to  re- 
cover damages  for  the  breach.  Hence  its  petition,  which  treated 
the  contract  as  an  executed  one  on  its  part,  and  sought  to  re- 
cover  the  purchase  price  of  the  goods,  was  subject  to  a  plea  in 
abatement  of  the  action,  and  the  trial  judge  committed  no  error 
in  dismissing  the  same  under  the  facts  admitted  to  be  true,  and 
the  plea  filed  by  the  defendant. 
Judgment  affirmed. 

All  the  justices  concurring,  except  Lewis,  J.,  absent. 


COUNTERMAND  OF  EXECUTORY  CONTRACT  OF  SALE.* 
I.     Power  of  One  Party  to  Countermand. 
II.     Effect  of  Countermand. 
III.     Measure  of  Damages. 

I.  Power  of  One  Party  to  Countermand.— It  seems  perfectly  clear 
that  in  the  absence  of  fraud,  mistake,  or  other  special  reason,  it  is 
not  within  the  power  of  one  of  the  parties  to  an  executory  contract 
of  sale  to  countermand,  repudiate,  or  rescind  it,  at  his  pleasure  either 
before  any  part  performance  or  after  part  performance,  by  giving 
notice  to  the  other  that  he  will  not  be  further  bound  by  it,  and  thus 
escape  all  liability  under  it:  Bowman  v.  Ayres,  2  Idaho,  431,  21  Pac. 
405;  McGregor  Noe  Hardware  Co.  v.  Livesay,  85  Mo.  App.  271. 
Either  party  to  such  contract  may  perform  his  part  of  it,  and  charge 

♦reference  to  monographic  notes. 
Kighr  of  one  party  to  proceed  to  execute  contract  alter  his  adversary  declines 
do  so  uii  his  part:  33  Am,  St.  Rep.  791-797, 
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the  other  with  liability  thereunder,  without  the  consent  or  acquies- 
cence of  the  latter,  but  a  subsequent  agreement  or  acquiescence  of 
both  parties  is  requisite  to  cancel  the  contract  so  as  to  relieve  either 
or  both  of  the  parties  from  all  of  its  obligations:  Central  Coal  Co. 
V.  Good,  120  Fed.  793.  It  is  not  within  the  power  of  one  of  the 
parties  to  an  executory  contract  to  entirely  discharge  it  by  repudi- 
ating it,  and  upon  such  repudiation  the  other  party  may  regard  it 
as  discharged,  but  not  the  party  in  fault:  Main  Street  etc.  E.  E. 
Co.  V.  Los  Angeles  Traction  Co.,  129  Cal.  301,  61  Pac.  937.  If  there 
is  a  renunciation  of  the  contract  by  one  of  the  parties  before  the 
time  for  performance,  the  contract  still  remains  in  existence  for  the 
benefit  of  both  parties  and  at  their  risk,  unless  the  other  party  ac- 
cepts the  renunciation  and  treats  the  contract  as  broken:  Plumb  v. 
Taylor,  27  111.  App.  238.  Undoubtedly,  it  is  a  general  rule  that 
such  contract  cannot  be  rescinded  except  by  the  consent  of  all  of  the 
parties,  unless  it  be  in  cases  of  fraud,  and  a  declaration  by  one  of 
the  parties  that  he  rescinds  the  contract,  followed  by  his  refusal 
further  to  perform  it,  not  acquiesced  in  by  the  other  party,  does  not 
amount  to  a  rescission,  but  to  a  breach  of  the  contract:  Nebraska 
City  V.  Nebraska  etc.  Gas  Co.,  9  Neb.  339,  2  N.  W.  870.  Thus  in 
McAlister  v.  Safley,  65  Iowa,  719,  23  N.  W.  139,  it  was  held  that  it 
a  person  enters  into  an  executory  contract  to  pay  a  certain  price 
for  a  monument  to  be  erected,  inscribed,  and  completed  according  to 
the  terms  of  the  contract,  he  has  no  right  to  rescind  the  contract 
at  his  pleasure  without  the  consent  of  the  other  party,  and  though 
he  notifies  the  vendor,  before  the  monument  is  inscribed  or  erected 
that  he  will  not  take  it,  yet  it  is  the  right  of  the  vendor  to  com- 
plete his  agreement  and  thereupon  recover  the  contract  price. 

This  case,  so  far  as  it  holds  that  in  such  case  the  vendor  may  com- 
plete his  contract  and  then  recover  the  contract  price,  i?  in  conflict 
with  cases  to  be  noticed  hereafter  establishing  the  doctrine  that 
the  repudiation  of  the  contract  by  the  buyer  before  its  completion 
by  the  seller,  constitutes  a  breach  of  the  contract,  entitling  such 
seller  to  recover  only  for  such  breach,  and  not  to  complete  the  con- 
tract for  the  purpose  of  enhancing  the  damages  arising  from  such 
breach.  If  a  buyer  countermands  an  order  for  goods  to  be  delivered, 
and  the  goods  are  afterward  delivered  to,  and  accepted  by  him  be- 
fore the  notice  of  countermand  reaches  the  seller,  the  acceptance 
of  the  goods  does  not  constitute  a  new  contract,  but  a  mere  waiver 
of  the  countermand  and  an  affirmation  of  the  original  contract:  Gross 
V.  Feehan,  110  Iowa,  163,  81  N.  W.  235. 

II.  Effect  of  Countermand. — While,  as  we  have  shown,  it  is  not 
within  the  power  of  one  party  to  an  executory  contract  to  repudiate 
it  without  the  consent  of  the  other  and  thus  relieve  himself  of  all 
liability,  yet  while  the  contract  remains  executory,  one  party  to  it 
has  the  power  to  stop  performance  on  the  other  side  by  an  explicit 
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direction  to  that  effect,  thereby  subjecting  himself  to  such  damages 
Es  will  compensate  the  other  party  for  being  stopped  in  the  perform- 
ance of  his  part  of  the  contract  at  that  stage  in  its  execution.  The 
party  thus  forbidden  to  proceed  cannot  afterward  go  on,  complete 
the  contract,  and  recover  the  contract  price,  as  such,  his  only  remedy 
being  for  damages  for  a  breach  of  the  contract.  In  such  case  he 
cannot  remain  passive,  but  must  take  such  measures  as  he  reasonably 
can  to  make  the  damages  as  light  as  possible,  and  he  is  not  justified 
in  completing  the  contract  or  pursuing  such  a  course  of  conduct  as 
will  actually  have  the  effect  of  swelling  or  enhancing  the  amount 
of  the  damages:  Allen  v.  Jarvis,  20  Conn.  38;  Thorn  v.  Danzinger, 
50  111.  App.  306;  Mohrie  Scale  Co.  v.  Beed,  52  Iowa,  307,  35  Am. 
Eep.  272,  3  K  W.  96;  Collins  v,  Delaporte,  115  Mass.  159;  Hosmer 
v.  Wilson,  7  Mich.  294,  74  Am.  Dec.  716;  Gibbons  v.  Bente,  51  Minn. 
499,  53  K  W.  756;  Clark  v.  Marsiglia,  1  Denio,  317,  43  Am.  Dec.  670; 
Butler  V.  Butler,  77  N.  Y.  472,  33  Am.  Eep.  648;  Davis  v.  Bronson, 
2  N.  Dak.  300.  H3  Am.  St.  Eep.  783,  50  N.  W.  836;  ITucx-oll-^1  F^•- 
Works  Co.  V.  Polites,  130  Pa.  St.  536,  17  Am.  St.  Eep.  788,  18  Atl. 
1058;  Ault  V.  Dustin,  100  Tenn.  366,  45  S.  W.  981;  Danforth  v. 
Walker,  37  Vt.  239.  The  order  for  goods  to  be  manufactured  having 
been  countermanded  the  vendor  had  no  right  to  go  on  and  manu- 
facture for  the  purpose  of  charging  the  full  contract  price,  or  to  in- 
crease the  damages  for  the  breach  of  the  contract:  Tufts  v.  Weinfield, 
88  Wis.  647,  60  N.  W.  992.  The  remedy  of  such  party  under  these 
circumstances  is,  upon  receiving  notice  of  the  repudiation  by  the 
other  party  to  suspend,  and  rely  upon  his  action  for  damages,  for 
the  breach  of  the  contract:  Davis  v.  Bronson,  2  N.  Dak.  300,  33  Am. 
St.  Eep.  783,  50  N.  W.  836;  Chicago  Bldg.  etc.  Co.  v.  Barry  (Tenn.), 
52  S.  W.  451.  The  rule  seems  to  be  well  settled  that  when  the  buyer 
countermands  his  order  for  goods  to  be  manufactured  for  him  under 
an  executory  contract,  before  the  goods  are  delivered  or  finished, 
it  is  notice  to  the  other  party  that  he  elects  to  rescind  his  contract 
and  submit  to  the  legal  measure  of  damages,  resulting  from  the 
breach:  Heiser  v.  Mears,  120  N.  C.  443,  27  S.  E,  117.  The  rights  of 
the  parties  to  an  executory  contract  which  has  been  repudiated  by 
one  of  them  are  fully  treated  and  the  cases  cited  above  elaborated, 
in  an  extensive  note  to  Davis  v.  Bronson,  2  N.  Dak.  300,  33  Am. 
St.  Eep.  791-797,  50  N.  W.  836. 

III.  Measure  of  Damages.— If  ponding  the  performance  by  one 
party  of  an  executory  contract  the  other  party  distinctly  directs 
its  discontinuance,  and  announces  that  he  will  not  receive  perform- 
ance, as,  for  example,  where  goods  have  been  ordered,  to  be  manu- 
factured, and  during  the  process  of  manufacture,  but  before  its  com- 
pletion the  order  is  countermanded,  or  if  goods  have  been  ordered 
from  a  wholesaler,  but  before  shipment  the  order  has  been  positively 
recalled,   the   seller   is    entitled   to    consider   such    countermand    as   a 
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breach  of  the  contract,  and  pursue  his  remedy  at  once  for  damages, 
or  he  may  elect  not  to  regard  the  buyer's  repudiation  as  a  present 
breach,  and  may  treat  the  contract  as  in  force  until  the  time  fixed 
for  its  performance  has  arrived.  If  the  seller  elects  to  treat  the 
repudiation  as  a  present  breach,  he  may  proceed  at  once  to  recover 
his  damages  as  for  a  total  breach  of  the  entire  contract,  and  the 
measure  of  damages  in  such  case  will  be  the  difference  between  the 
contract  price  and  what  it  would  have  cost  him  to  produce  and  de- 
liver the  goods  according  to  the  contract,  in  addition,  of  course,  to 
payment  for  what  has  been  already  delivered  at  the  time  of  the  re- 
pudiation. If  the  seller  elects  to  consider  the  repudiation  or  counter- 
mand as  an  immediate  breach  of  the  contract,  his  remedy  is  an  ac- 
tion for  the  damages  he  has  sustained  by  reason  of  not  being  per- 
mitted to  complete  his  contract,  and  the  measure  of  his  damages  will 
be  the  difference  between  the  cost  of  manufacturing  or  producing 
the  goods,  and  the  price  he  was  to  receive  for  them:  Kingman  v. 
Hanna  Wagon  Co.,  176  111.  545,  52  N.  E.  328;  Leonard  v.  Beaudry, 
68  Mich.  312,  36  N.  W.  88;  Fell  v.  Newberry,  106  Mich.  542,  64  N. 
W.  474;  Barrett  v.  Grand  Eapids  Veneer  Works,  110  Mich.  6,  67 
N.  W.  976;  Black  Eiver  Lumber  Co.  v.  Warner,  93  Mo.  374,  6  S.  W. 
210;  Todd  v.  Gamble,  148  N.  Y.  382,  42  N.  E.  982;  Williams  v.  Crosby 
Lumber  Co.,  118  N,  C.  928,  24  S.  E.  800;  American  Contract  Co.  v. 
Bullen  Bridge  Co.,  29  Or.  549,  46  Pac.  138;  Muskegon  etc.  Co.  v. 
Keystone  Mfg.  Co.,  135  Pa.  St.  132,  19  Atl.  1008.  The  rule  has  been 
otherwise  stated  to  be  that  the  seller  in  such  case  may  recover  as 
his  measure  of  damages  (1)  his  outlay  and  expenses,  less  the  value 
of  materials  on  hand;  (2)  the  profits  he  might  have  realized  by  per- 
formance. The  first  item  he  may  recover  in  all  cases.  The  second 
he  may  recover  when  the  profits  are  the  direct  fruit  of  the  contract 
and  not  too  remote  or  speculative:  Southern  Cotton  Oil  Co.  v. 
Heflin,  99  Fed.  345.  In  other  words,  he  may  recover  as  damages  the 
profits  he  would  have  made  if  allowed  to  perform  the  contract,  the 
measure  of  which  is  the  difference  between  the  cost  of  the  work  to 
be  performed  or  of  the  goods  to  be  produced,  and  the  contract  price, 
together  with  whatever  loss  there  has  been  upon  so  much  as  he  has 
done  toward  the  execution  of  the  contract  at  the  time  of  its  re- 
pudiation by  the  other  party.  These  damages  he  may  recover  with- 
out waiting  for  the  time  of  the  performance  of  the  contract  to  ex- 
pire: Hale  V.  Trout,  35  Cal.  229;  Tahoe  Ice  Co.  v.  Union  Ice  Co.,  109 
Cal.  242,  41  Pac.  1020;  Thorn  v.  Danzinger,  50  111.  App.  306;  At- 
kinson V.  Moise,  63  Mich.  276,  29  N.  W.  711.  The  measure  of  dam- 
ages for  the  breach  of  an  executory  contract  includes  loss  of  profits 
growing  immediately  out  of  the  contract,  which  would  have  been 
realized  from  its  full  performance,  but  not  loss  of  profits  or  other 
damages  arising  out   of   collateral  undertakings   entered  into   on   the 
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faitU  of  tne  contract:   Masterton  v.  Mayor  etc.  of  Brooklyn,  7  Hill, 
61,  42  Am.  Dec.  38. 

As  to  the  date  when  the  damages  are  to  be  estimated  the  author- 
ities are  not  agreed.  In  the  early  case  of  Masterton  v.  Mayor  of 
Brooklyn,  7  Hill,  61,  42  Am.  Dee.  38,  the  majority  of  the  court  held 
that  "where  the  contract  is  broken  before  arrival  of  the  time  for 
full  performance,  and  the  opposite  party  elects  to  consider  it  in  that 
light,  the  market  price  on  the  day  of  the  breach  is  to  govern  in  the 
assessment  of  damages.  In  other  words,  the  damages  are  to  be 
settled  and  ascertained  according  to  the  existing  state  of  the  market 
at  the  time  the  cause  of  action  arose,  and  not  at  the  time  fixed  for 
full  performance.  The  basis  upon  which  to  estimate  the  damages, 
therefore,  is  just  as  fixed  and  ascertained  in  cases  like  the  present 
as  in  actions  predicted  upon  a  failure  to  perform  at  the  day."  And 
this  is  thus  held  to  be  true,  although  the  action  is  brought  after  the 
time  for  full  performance  has  elapsed.  This  rule  that  where  an  exe- 
cutory contract  for  the  manufacture  of  goods  is  repudiated  by  the 
buyer  before  the  work  is  finished,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  value  of  the 
goods  at  the  time  of  the  breach,  has  been  adopted  in  other  cases: 
Stanford  v.  McGill,  6  N.  Dak.  536,  72  N.  W.  938;  Heiser  v.  Mcars,  120 
N.  C.  443,  27  S.  E.  117;  Tufts  v.  Lawrence,  77  Tex.  526,  14  S.  W.  165; 
Davis  V.  Grand  Eapids  etc.  Co.,  41  W.  Va.  717,  24  S.  E.  630.  On 
the  other  hand,  the  greater  weight  of  authority  and  better  reason 
sustains  the  rule,  that  in  case  of  an  executory  contract  for  the  sale 
of  goods,  the  measure  of  damages  for  a  renunciation  of  the  contract 
before  full  performance,  or  a  refusal  to  receive  the  goods  is  the  dif- 
ference between  the  price  agreed  upon  and  the  market  value  on  the 
day  appointed  for  delivery.  This  rule  is  maintained,  in  at  least  two 
leading  English  cases.  In  Frost  v.  Knight,  L.  E.  7  Exch.  Ill,  it  was 
said:  "On  the  other  hand,  the  promisee  niay,  if  he  thinks  proper, 
treat  the  repudiation  of  the  other  party  as  a  wrongful  putting  an 
end  to  the  contract,  and  may  at  once  bring  his  action  as  on  a  breach 
of  it;  and  in  such  action  he  will  be  entitled  to  such  damages  as  would 
have  arisen  from  the  nonperformance  of  the  contract  at  the  ap- 
pointed time,  subject,  however,  to  abatement  in  respect  of  any  cir- 
cumstances which  may  have  afforded  him  the  means  of  mitigating 
his  loss."  In  the  later  case  of  Eoper  v.  Johnson,  L."  E.  8  C.  P.  167, 
it  was  again  said  that  ' '  although  the  plaintiff  may  treat  the  re- 
fusal of  the  defendant  to  accept  or  to  deliver  the  goods  before  the 
dav  for  performance  as  a  breach,  it  by  no  means  follows  that  the 
damages  are  to  be  the  difference  between  the  contract  price  and  the 
market  price  on  the  day  of  the  breach.  It  appears  to  me  that  what 
was  laid  down  by  Cockburn,  C.  J.,  in  Frost  v.  Knight,  L.  E.  7  Exch. 
Ill,  involves  the  very  distinction  which  I  am  endeavoring  to  lay 
down,  viz.,  that  the  election  to  take  advantage  of  the  repudiation  of 
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the  contract  goes  only  to  the  question  of  breach,  and  not  to  the 
question  of  damages,  and  that,  when  you  come  to  estimate  damages, 
it  must  be  by  the  difference  between  the  contract  price  and  the 
market  price  at  the  day  or  days  appointed  for  performance,  and  not 
at  the  time  of  the  breach."  The  great  weight  of  American  author- 
ity is  in  accord  with  the  English  rule  which  was  lately  adopted, 
after  an  exhaustive  examination  of  the  authorities,  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Eoehm  v.  Horst,  178  U.  S. 
1,  20  Sup.  Ct.  Kep.  780,  where  it  is  announced  that  when  the  seller 
elects  to  consider  the  countermand  or  repudiation  of  the  contract 
as  a  present  breach,  and  bring  his  action  for  damages  therefor,  the 
measure  thereof  is  compensation  to  him,  based  as  far  as  possible  on 
the  ascertainment  of  what  he  would  have  suffered  by  the  continued 
breach  of  the  other  party  down  to  the  time  of  complete  performance, 
less  any  abatement  by  reason  of  circumstances  of  which  he  ought 
reasonably  to  have  availed  himself.  Among  the  cases  decided  in  the 
state  court  adopting  this  rule  may  be  cited:  Crabtree  v.  Messersmith, 
19  Iowa,  179;  Holloway  v.  Griffith,  32  Iowa,  409,  7  Am.  Eep.  208; 
Kadish  v.  Young,  308  111.  170,  48  Am.  Eep.  548;  Eoebling  v.  Lock- 
stitch etc.  Co.,  130  111.  660,  22  N.  E.  518;  Lake  Shore  etc.  E.  E.  Co. 
V.  Eichards,  152  111.  59,  38  N.  E.  773;  Diigan  v.  Anderson,  36  Md. 
567,  11  Am.  Eep.  509;  Eckenrode  v.  Chemical  Co.,  55  Md.  51;  Hosmer 
V.  Wilson,  7  Mich.  294,  74  Am.  Dec.  716;  Black  Eiver  Lumber  Co. 
V.  "Warner,  93  Mo.  374,  6  S.  W.  210;  Howard  v.  Daly,  61  N.  Y.  362, 
19  Am,  Eep.  285;  Windmuller  v.  Pope,  107  N.  Y.  674,  14  N.  E.  436; 
Wellston  Coal  Co.  v.  Franklin  Paper  Co.,  57  Ohio  St.  182,  48  N.  E, 
888;  Unexcelled  Fire  Works  Co.  v.  Polites,  130  Pa.  St.  536,  17  Am, 
St.  Eep.  788,  18  Atl.  1058;  Hocking  v.  Hamilton,  158  Pa.  St.  107, 
27  Atl.  836;  Pancake  v.  Campbell  Co.,  44  W.  Va.  82,  28  S.  E.  719; 
Tufts  V,  Weinfield,  88  Wis.  647,  60  N.  W.  992,  Grau  v.  McVicker,  8 
Biss.  13,  Fed.  Cas.  No.  5708,  Dingley  v.  Oler,  11  Fed.  372,  Smiley 
V,  Barker,  83  Fed.  684,  Marks  v.  Van  Ecghen,  85  Fed.  855,  and 
Southern  Cotton  Oil  Co.  v.  Heflin,  99  Fed.  339,  decided  by  the 
national  courts,  maintain  the  same  principle. 

The  seller  is  not,  however,  obliged  to  regard  the  buyer's  counter- 
mand of  his  order,  or  repudiation  of  the  executory  contract  as  a 
present  breach,  and  although  he  cannot  do  more  thereafter  to  en- 
hance the  damages,  yet  he  may  treat  the  contract  as  in  force  until 
the  time  fixed  for  ite  performance  has  arrived,  and  then  have  his 
damages  ascertained  as  though  the  contract  had  been  broken  on  that 
date.  Thus,  if  the  vendee  in  an  executory  contract  of  sale  has  noti- 
fied the  vendor  that  he  will  not  receive  the  goods,  the  vendor  may 
nevertheless  tender  them  on  the  day  appointed  for  delivery,  and  re- 
cover damages  for  nonacceptance  which  will  be  assessed  as  of  the 
date  fixed  for  delivery.  It  necessarily  results  that  if  a  contract  is 
thus  renounced  by  one  party  and  kept  alive  by  the  other  until  the 
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date  appointed  for  performance,  the  damagea  must,  in  such  case, 
be  estimated  as  of  that  date  and  not  as  of  the  date  of  the  renuncia- 
tion of  the ,  contract.  If  the  seller  adopts  this  method  the  measure 
of  his  damages  is  the  difference  between  the  contract  price  and  the 
market  or  current  value  of  the  property  at  the  time  and  place  of  de- 
livery. In  other  words,  if  he  treats  the  repudiation  as  putting  an 
end  to  the  contract  for  all  purposes  of  performance,  he  may  at  the 
end  of  the  time  for  performance,  sue  for  and  recover  all  the  profits 
he  would  have  realized  if  he  had  not  been  prevented  from  perform- 
ing when  ready  and  willing  to  do  so:  Kadish  v.  Young,  108  111.  170, 
48  Am.  Rep.  548;  Eoebling  v.  Locic-Stitch  Jrenc-e  C-o.,  130  111.  u60, 
22  N.  E.  518;  Lake  Shore  etc,  E.  E.  Co.  v.  Eichards,  152  111.  59,  38 
N.  E.  773;  Zuck  v.  MeClure,  98  Pa.  St.  541;  Roehm  v.  Horst,  178 
U.  S.  1,  20  Sup.  Ct.  Eep.  780;  Frost  v.  Knight,  L.  E.  7  Exch.  111. 
The  last  two  cases  cited  established  the  rule  that  in  such  case  the 
seller  is  entitled  to  recover  as  damages  compensation  based  as  far  as 
possible,  on  the  ascertainment  of  what  he  has  suffered  by  the  con- 
tinued breach  of  the  other  party  down  to  the  time  of  complete  per- 
formance of  the  contract,  less  any  abatement  by  reason  of  circum- 
stances of  which  he   ought   reasonably  to   have  availed  himself. 

If  a  buyer  wrongfully  repudiates  an  executory  contract  of  sale  and 
notifies  the  seller  not  to  deliver  the  goods,  he  may  be  given  the 
right  by  statute  to  proceed  as  nearly  as  he  can  with  the  performance 
of  his  part  of  the  contract,  and  if  he  complies  with  the  conditions  of 
the  statute,  he  is  entitled  to  sue  immediately  for  its  breach,  and  in 
such  case  the  contract  price  is  the  measure  of  his  damages.  This  is 
shown  by  the  principal  case  and  by  the  case  of  Dowagiac  Mfg.  Co. 
V.  Higinbotham,  15  S.  Dak.  547,  91  N.  W.  330. 


TEAYELEES'  I^^SUEAXCE  COMPAXY  v.  AUSTIX. 

[116  Ga.  264,  42  S.  E.  522.] 

INSURANCE— Accident  —  Passenger.— A  railroad  paymaster 
traveling  from  station  to  station  and  stopping  between  stations  for 
the  purpose  of  paying  off  employes  is  not,  a  "passeng^er, "  within 
the  moaning  of  an  accident  insurance  policy  granting  double  indem- 
nity to  the  insured,  if  injured  while  riding  as  a  passenger  on  a  pas- 
senger-car.    (p.  128.) 

INSURANCE— Accident— "Passenger-car."— A  railroad  pay- 
car  while  being  used  as  such,  is  not  a  "passenger-car."  within  the 
meaning  of  an  accident  insurance  policy  granting  double  indemnity 
to  the  insured  if  injured  while  riding  as  a  passenger  in  a  passenger- 
car,  although  such  car  had  formerly  been  used  as  a  passenger-car  and 
was  capable  of  being  so  used  again,     (p.  130.j 
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Dessau,  Harris  &  Harris,  for  the  plaintiff  in  error. 

R.  Hodges  and  E.  Ellis,  for  the  defendant  in  error. 

^*''*  FISH,  J.  The  plaintiff  in  error  issued  to  Austin,  the 
deceased  husband  of  the  defendant  in  error,  an  accident  insur- 
ance policy  which  provided  for  the  pa3^ment  of  certain  indem- 
nities in  the  event  of  accidental  injuries  to  the  insured,  and  of 
live  thousand  dollars  to  his  widow  in  case  of  his  death  as  a 
result  of  such  injuries.  The  policy  contained  a  stipulation 
that  "if  such  injuries  are  sustained  while  riding  as  a  passenger 
and  being  actually  in  or  upon  any  railway  passenger-car 
^^^  using  steam,  cable,  or  electricity  as  a  motive  power,  .... 
tlie  amount  to  he  paid  shall  be  double  the  sum  specified  in  the 
clause  under  which  claim  is  made."  Austin  was  paymaster 
snd  cashier  of  a  railroad  company.  It  was  his  duty  to  pay 
the  salaries  of  the  employes  of  the  company,  and  to  that  end 
he  made  periodical  trips  over  the  line  of  the  railroad  in  what 
was  known  as  a  pay-car.  This  car  had  originally  been  one  of 
the  regular  sleeping-cars  in  use  on  the  railroad,  but  had  been 
altered  so  as  to  make  it  serve  the  purpose  before  indicated.  It 
was  described  by  one  of  the  witnesses  as  follows :  "In  the  front 
end  there  was  a  cooking-stove,  and  all  of  the  things  for  cook- 
ing; in  the  center  of  the  car  there  were  regular  Pullman  berths 
to  sleep  twelve  people,  and  in  the  observation  end,  which  we 
used  for  paying  off,  it  had  two  large  windows  and  a  settee,  and 
some  nice  chairs,  and  a  table  that  we  used  for  a  dining-table. 
In  the  part  exclusive  of  the  kitchen  and  observation  end,  where 
the  money  was  paid  out,  there  were  regular  seats,  the  same  that 
any  other  passenger  or  sleeping-car  has."  It  was  also  equipped 
with  an  iron  safe,  in  which  money  was  kept,  and  with  guns 
and  ammunition  for  the  protection  of  the  property  in  the  car. 
Un  occasions  the  equipment  of  the  car  was  changed,  and  it 
was  put  into  service  as  a  regular  sleeping-car.  The  pay-train 
did  not  run  on  a  regular  schedule,  but  stopped  at  any  station, 
or  between  stations,  where  it  was  necessary  to  pay  out  money. 
Austin  would  frequently  count  out  money  between  stations, 
preparatory  to  paying  it  at  the  next  stop.  While  on  one  of 
tliese  trips  the  pay-car  was  derailed  and  overturned,  and  a  rifle 
lianging  in  a  rack  in  the  car  was  thrown  to  the  floor  and  dis- 
charged, killing  Austin.  His  widow  demanded  double  indem- 
nity under  the  clause  of  the  policy  before  quoted.  This  was 
refused,  and  she  brought  suit  for  ten  thousand  dollars.  The 
insurance  company,   in  its   answer,   admitted  liability  for  five 
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thousand  dollars,  and  made  a  tender  of  that  amount  in  full 
cf  all  claims  against  it,  which  was  refused,  and  the  case  went 
to  trial.  There  was  practically  no  conflict  in  the  testimony  of 
the  witnesses,  the  material  portions  of  which  have  been  sub- 
stantially set  out  above;  the  only  evidence  introduced  by  the 
insurance  company  being  an  extract  from  the  proof  of  death 
submitted  by  Mrs.  Austin,  to  the  effect  that  the  injury  which 
caused  her  husband's  death  was  received  while  he  was  engaged 
in  discharging  his  duties  as  cashier  and  paymaster  of  the 
Georgia  Southern  and  Florida  Eailroad  Company.  At  the  con- 
clusion of  the  evidence,  ^^^  counsel  for  the  defendant  made  a 
written  motion  to  direct  a  verdict  in  its  favor  on  the  controlling 
issue  in  the  case,  viz.,  the  right  of  the  plaintiff  under  the  evi- 
dence to  recover  double  indemnity.  This  motion  was  denied, 
and  the  case  went  to  the  jury,  who  found  for  the  plaintiff  the 
full  am.ount  sued  for.  The  defendant  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  it  excepted. 

1.  From  the  foregoing  it  will  be  seen  that  the  single  ques- 
tion presented  for  determination  by  this  case  is  whether  or  not. 
under  the  admitted  facts,  Austin  was,  at  the  time  of  receiving 
the  injuries  which  caused  his  death,  riding  as  a  passenger  upon 
a  railway  passenger-car,  within  the  meaning  of  that  clause  of 
his  policy  of  insurance  which  provided  that  he  should  receive 
double  indemnity  in  the  event  that  he  should  be  accidently  in- 
jured or  killed  while  so  riding.  This  question  may  be  sub- 
divided into  two  branches:  1.  Was  he  a  passenger?  And  2. 
Was  the  car  in  which  he  was  riding  a  passenger-car?  "A 
passenger,  in  the  legal  sense  of  the  term,  is  one  who  travels 
in  some  public  conveyance  by  virtue  of  a  contract,  express  oi- 
implied,  with  the  carrier,  as  to  the  payment  of  fare,  or  that 
which  is  accepted  as  an  equivalent  therefor":  5  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  486.  "One  may  be  both  a  passenger  and 
an  employe  of  a  railroad  company;  an  employe  when  passing 
(jver  the  road  at  a  time  when  actually  engaged  in  performing 
duties  for  the  company,  but  a  passenger  while  not  so  engaged 
but  riding  from  one  place  to  another,  even  though  continuing 
all  the  while  in  a  popular  sense  in  the  employ  of  the  com- 
pany": 5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  516,  It  is  not  dc- 
nJed  that  Austin  was  an  employe  of  the  railroad  company  at 
the  time  he  was  killed;  the  question  is,  Was  he  also  a  passen- 
ger? The  mere  fact  that  he  was  not  a  part  of  the  operating 
force  or  train  crew  engaged  in  the  act  of  propelling  the  train 
does  not,  as  seems  to  be  contended  by  counsel  for  the  defendant 
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)u  error,  invest  him  with  that  character.  He  was  certainly 
^'passing  over  the  road  at  a  time  when  actually  engaged  in  per- 
forming duties  for  the  company."  His  case  cannot  be  analo- 
gized to  that  of  an  official  or  an  attorney  who  travels  over  the 
road  for  the  purpose  of  reaching  a  point  where  duties  are  to 
he  performed  for  the  company,  and  who  while  so  traveling  is 
engaged  in  the  performance  of  no  duty  whatever.  While  the 
pay-train  was  going  from  one  station  or  point  to  another,  the 
paymaster  was  as  much  on  duty  as  is  the  flagman  of  a  passenger 
or  freight  train,  whose  sole  duty  it  is  to  keep  a  lookout  for  other 
trains  ^^''  when  the  train  on  which  he  is  riding  has  stopped 
between  stations.  In  the  case  of  Prather  v.  Eichmond  etc.  E. 
R.  Co.,  80  Ga.  427,  12  Am.  St.  Eep.  263,  9  S.  E.  530,  the  de- 
ceased husband  of  the  plaintiff  was  one  of  a  gang  employed  on 
the  defendant's  material  train  to  load  and  unload  cars,  and  it 
was  his  duty  "to  do  anything  to  insure  the  careful  working  of 
the  train."  He  was  killed  while  the  train  was  moving  from 
one  point  to  another,  and  at  a  time  when  he  had  no  active  duty 
to  perform.  The  question  arose  whether  or  not  he  was  a  co- 
employe  of  those  who  were  actually  operating  the  train.  This 
question  was  decided  in  the  affirmative,  our  present  chief 
justice,  who  delivered  the  opinion,  using  the  following  lan- 
guage, which  we  think  is  directly  applicable  to  the  case  at  bar : 
The  fact  that  he  had  no  active  duty  to  perform  while  riding  from 
one  point  of  work  to  another  did  not  make  him  any  the  less  an 
employe  during  those  times.  He  could  not  be  an  employe  whilst 
at  work  at  one  mile-post,  and,  having  finished  there,  get  on  the 
car  to  go  to  the  next  mile-post,  and  while  riding  the  mile  be- 
come a  passenger,  and  at  the  end  of  the  mile  becom_e  an  em- 
ploye again."  If  the  reasoning  there  employed  be  correct,  the 
case  cited  settles  beyond  all  question  that  Austin  was  not.  in 
legal  contemplation,  a  passenger;  and  hence  that  his  widow 
is  not  entitled  to  recover  the  double  indemnity  for  which  she 
sues. 

This  view  is  not  in  conflict  with  any  of  the  cases  cited  in 
the  brief  of  counsel  for  the  defendant  in  error.  A  case  upon 
which  special  stress  seems  to  be  laid  is  that  of  Berliner  v. 
Travelers'  In.  Co.,  121  Cal.  458,  (j6  Am.  St.  Eep.  49,  53  Pac. 
922,  where  the  supreme  court  of  California  held  that  the  plain- 
tjfl  was  entitled  to  recover  double  indemnity  under  a  clause  in 
a  policy  of  accident  insurance  almost  identical  with  the  one 
now  under  consideration,  although  the  insured  at  the  time  of 
the  accident,  by  invitation  of  an  officer  of  the  railroad  com- 
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I»any,  was  riding  upon  the  engine  of  the  train  on  which  he  was 
traveling,  it  being  ruled  that  the  fact  of  his  riding  upon  the 
engine  did  not  deprive  him  of  his  character  of  passenger.  That 
case,  however,  cannot  properly  be  compared  to  the  one  now 
under  consideration,  because  the  relationship  of  the  insured  to 
the  railroad  company  in  the  two  cases  was  widely  different. 
Berliner,  so  far  as  appears  from  the  published  report,  was  not 
employed  by,  or  connected  with,  the  railroad.  Apparently  he 
had  paid  his  fare  before  beginning  his  journey.  The  court  in 
that  ease  takes  special  occasion  to  say,  on  page  465,  that  if  he 
had  been  riding  on  the  train  as  an  employe  of  ^^*  the  railroad 
company,  the  insurance  company  would  not  be  liable  under  the 
clause  providing  for  double  indemnity.  In  the  case  of  Jones 
V.  St.  Louis  etc.  Ey.  Co.,  125  Mo.  666,  46  Am.  St.  Eep.  514, 
28  S.  W.  883,  it  was  held  that  the  porter  of  a  Pullman  sleeping- 
car  occupied  the  position  of  a  passenger  of  the  railroad  com- 
pany in  respect  to  the  careful  running  and  management  of  the 
train ;  but  in  that  case  the  porter  was  not  employed  by  the  rail- 
road company,  as  was  the  paymaster  in  this  ease.  On  the  other 
hand,  in  the  well-considered  case  of  McQueen  v.  Central  Branch 
By.  Co.,  30  Kan.  689,  1  Pac.  139,  it  was  held  that  a  plaintiff  in 
the  employment  of  a  railroad  company,  painting  depots, 
bridges,  tanks,  and  switches  along  the  line  of  the  road,  and  who 
was  transported  over  the  road,  to  discharge  the  duties  of  his 
omplo^Tuent,  in  a  small  steam  car  used  only  by  officers  and 
employes  of  the  railroad  company,  was  not  a  passenger  within 
the  true  sense  of  that  term,  nor  entitled  to  the  rights  of  a 
passenger.  That  case  is  in  principle  directly  parallel  with 
the  case  now  before  us ;  and  while  not  binding  on  us,  its  reason- 
ing is  satisfactory  to  us  as  authority  for  the  position  that  we 
take.  To  the  same  effect  see  Kansas  Pac.  Ey.  Co.  v.  Salmon, 
11  Kan.  83.  The  reason  for  making  a  distinction  in  the  con- 
tract of  insurance  between  passengers  riding  as  such  and  em- 
ploves  of  a  railroad  company  in  the  discharge  of  their  duties, 
is  not  far  to  seek.  Tlie  law  throws  greater  protection  around 
passengers  than  employes,  and  requires  of  railroad  companies 
greater  diligence  in  providing  for  their  safety.  Consequently, 
the  risk  of  insuring  a  passenger  is  not  so  great  as  that  of  insur- 
ing an  employe.  With  this  in  view  the  true  test  to  be  applied, 
to  determine  whether  one  injured  in  a  railroad  accident  can 
recover  from  an  insurance  company  double  indemnity,  is  to 
inquire  whether,  presuming  that  a  right  of  action  exists 
against  the  railroad  company,  the  plaintiff  would  be  entitled 
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to  sue  that  company  in  the  capacity  of  a  passenger  or  an  em- 
ploye. In  Austin's  case  to  ask  that  question  is  to  answer  it, 
for  it  is  clear  that  the  railroad  company  owed  him  no  other 
duty  than  that  of  employer  to  employe,  and  if  liable  to  his 
widow,  is  only  so  on  the  ground  of  that  relationship. 

2.  The  evidence  shows  that  the  car  in  which  Austin  was  rid- 
ing at  the  time  of  the  accident  was  a  coach  specially  equipped 
for  use  by  the  officers  and  employes  of  the  railroad  company 
as  a  pay-car.  It  was  not  in  any  sense  a  passenger-car  within 
the  meaning  of  the  contract  of  insurance,  any  more  than  a 
mail  or  baggage-car  could  ^^^  be  so  considered.  It  was  used 
for  a  particular  purpose,  and  that  purpose  was  not  the  trans- 
portation of  passengers.  That  it  had  formerly  been  used  as 
a  passenger-car,  and  was  capable  of  being  so  used-  again,  can 
make  no  difference,  in  view  of  the  fact  that  at  the  tin^e  of  the 
accident  it  was  used  for  an  altogether  different  object.  The 
testimony  of  a  witness  that  it  was  a  passenger-car  was  improp- 
erly admitted,  being  merely  his  conclusion  from  a  given  state 
of  facts,  and  is  unavailing  in  the  face  of  other  evidence  which 
described  the  car  in  detail  and  negatived  such  a  conclusion. 

The  foregoing  disposes  of  the  case  on  its  merits  favorably  to 
the  contentions  of  the  plaintiff  in  error.  It  follows  that  the 
charges  of  the  court  which  are  not  in  consonance  with  the  prin- 
ciples here  laid  down  were  erroneous;  that  the  trial  judge  should 
have  directed  a  verdict  in  favor  of  the  insurance  companv  as  to 
the  double  indemnity;  and  that  the  verdict  returned  for  the 
plaintiff  for  the  full  amount  sued  for  was  contrary  to  law  and 
the  evidence,  and  should  have  been  set  aside  on  motion  for  new 
trial. 

Judgment  reversed. 

All  the  justices  concurring,  except  Lewis,  J.,  absent. 


On  Who  Are  Pafmengerft,  see  the  monographic  note  to  Illinois  Cent. 
B.  K.  Co.  V.  O'Keefe,  61  Am.  St.  Eep.  75-104;  Bowles  v.  Indiana  Ey. 
Oo.,  27  Tncl.  App.  672,  87  Am.  St.  Eep.  279,  62  N.  E.  94;  EussoU  v. 
Pittsburgh  etc.  Ey.  Co.,  157  Ind.  305,  87  Am.  St.  Eep.  214,  61  N.  E. 
678;  Baltimore  etc.  Ey.  Co.  v.  Cox,  66  Ohio  St.  276,  90  Am.  St.  Eep. 
583,  64  N.  E.  119.  One  riding  on  a  locomotive  is  held  to  be  a  pas- 
senger within  the  meaning  of  an  insurance  policy  providing  for  an 
increased  recovery  in  case  of  persons  injured  while  riding  on  a  pas- 
senger conveyance;  Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  458,  68 
Am.  St.  Eep.  49,  53  Pac.  91S.  And  so  is  a  person  alighting  from  a 
street-car  until  he  has  completely  disconnected  himself  from  the  car; 
King  V.  Travelers'  Ins.  Co.,  101  Ga.  64,  65  Am.  St.  Eep.  288,  28  S. 
E.  661. 
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SEYMOUE  V.  XATIOXAL  BUILDIXG  AXD  LOAN  ASSO- 

CIATIOX. 

[116  Ga.  285,  42  S.  E.  518.] 
MORTGAGE  Sale  Under  Power— Statute  of  Frauds.— A  sale  of 
land  at  auction  by  a  mortgagee  under  a  power  contained  in  the 
m.ortgage  authorizing  him  to  sell  such  land,  at  public  or  private  sale, 
is  not  binding  unless  a  memorandum  is  made  as  prescribed  by  the 
statute  of  frauds.  Such  sale  is  not  a  judicial  sale  so  as  to  dispense 
■with  such  memorandum,     (p.  132.) 

J.  T.  Hillj  for  the  plaintiffs  in  error. 

Thompson  &  Whipple,  for  the  defendant  in  error. 

285  SIMMOXS,  C.  J.  An  equitable  petition  for  specific 
performance  was  filed  by  Seymour  against  the  Xational  Build- 
ing and  Loan  Association  of  Montgomery,  Alabama.  The  de- 
fendant filed  an  answer  in  the  nature  of  a  cross-bill,  to  which 
Varnedoe  was  made  a  party.  It  was  admitted  that  the  case 
made  by  this  answer  was  controlled  by  the  result  of  the  main 
case.  From  the  evidence  it  appeared  that  the  defendant,  act- 
ing under  a  power  of  sale  contained  in  a  security  deed  to  it 
from  Varnedoe,  had  advertised  certain  property  of  Varnedoe's 
for  sale.  At  the  appointed  time  and  place  an  agent  of  the  de- 
fendant appeared  and  sold  the  property  at  public  ^^^  outcry, 
the  plaintiff  being  the  highest  bidder.  The  property  was 
knocked  off  to  plaintiff,  but  no  deed  or  v/ritten  memorandum 
was  made.  Siibseqcntly  the  defendant  refused  to  consummate 
the  sale  by  making  deeds,  and  the  plaintiff  filed  his  equitable 
petition  to  enforce  the  sale.  The  defendant  filed  several  pleas, 
one  of  which  was  that  the  sale  could  not  bo  enforced,  because 
no  memorandum  had  been  given  as  required  by  the  statute  of 
frauds.  On  the  trial  the  court,  on  motion  of  the  defendant, 
granted  a  nonsuit.  The  defendant  was  then  permitted  to  with- 
draw its  motion  for  a  nonsuit  and  ask  the  direction  of  a  verdict. 
The  court  then  directed  a  verdict  in  favor  of  the  defendant. 
Exception  is  taken  to  the  direction  of  the  verdict,  and  to  the 
judge's  allowing  the  motion  for  a  nonsuit  to  be  withdrawn. 

The  question  is  made,  therefore,  whether  this  sale  was  within 
the  statute  of  frauds.  The  plaintiffs  in  error  contended  that  it 
was  not,  for  the  reason  that  this  sale  was  equivalent  to  a  strictly 
judicial  sale,  and  that  such  a  sale  was  effectual  and  enforceable 
without  a  written  memorandum.     After  a  careful  corsideration 
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of  the  case  we  have  come  to  a  contrary  conclusion.  That  sales 
by  auction  are  within  the  statute  of  frauds  is  settled  in  this 
state:  White  v.  Crew,  16  Ga.  416;  Civ.  Code,  sec.  3527.  It  has, 
however,  been  expressly  provided  that  "no  note  or  memorandum 
in  writing  shall  be  necessary  to  charge  any  person  at  a  judicial 
sale":  Civ.  Code,  sec.  5448.  The  present  case  does  not  come 
vithin  this  provision;  for  the  sale  was  not  a  judicial  sale  within 
the  meaning  of  the  statute.  In  this  state  the  term  "judicial 
sale"  is  used  to  denote  more-  than  what  is  known  in  the  text- 
books as  such,  and  includes  execution  sales.  It  does  not,  how- 
ever, include  a  sale  of  the  character  now  in  question.  In 
Mutual  Loan  etc.  Co.  v.  Haas,  100  Ga.  Ill,  62  Am.  St.  Rep. 
317,  27  S.  E.  980,  it  was  held  that  a  sale  under  a  power  given 
in  a  mortgage  was  equivalent  to  a  sale  under  a  foreclosure  of 
the  mortgage  by  a  court  of  competent  jurisdiction,  and  had  the 
same  effect  as  to  cutting  off  liens  junior  to  the  mortgage.  It 
would  be  an  extension  of  this  decision  to  hold  that  this  was  a 
judicial  sale  within  the  meaning  of  the  code  section  cited 
above.  A  sale  under  the  power  or  a  sale  under  a  proper  fore- 
closure would,  either  of  them,  have  the  effect  of  cutting  off 
junior  liens.  Either  method,  so  pursued  as  to  result  in  a  valid 
and  binding  sale,  would  have  this  result.  But  this  is  no  reason 
for  omitting  an  essential  part  of  the  method  pursued,  merely 
because  such  part  would  ^^''  not  have  been  essential  had  the 
mortgagee  elected  to  pursue  the  other  method.  Where  a  power 
of  sale  in  a  mortgage  is  coupled  with  an  interest,  it  is  irrevo- 
cable, and  junior  liens  are  taken  subject  to  the  lien  of  mortgage. 
A  purchaser  under  a  sale  by  virtue  of  the  power  is  as  much 
protected  from  junior  liens  as  though  the  sale  had  been  under 
a  foreclosure  proceeding  in  a  proper  court.  Such  purchaser 
must,  however,  see  to  it  that  the  sale  is  so  conducted  as  to  be 
\alid  and  binding.  There  must  be  a  valid  and  binding  sale  lie- 
fore  it  can  have  the  effect  of  a  foreclosure  sale,  or,  indeed,  any 
effect  at  all.  Had  a  proper  memorandum  been  made  and  this 
sale  been  binding,  it  would  have  had  the  force  and  effeet  of  a 
foreclosure  sale.  As  the  memorandum  required  by  the  statute 
•of  frauds  was  not  made,  the  sale  was  not  enforceable  at  all. 
It  was  also  contended  that  the  contract  had  been  executed. 
This  contention  was  based  on  the  fact  that  Seymour,  by  an 
arrangement  with  Yarnedoe,  had  gone  into  possession  of  the 
land  and  had  tendered  the  purchase  price  to  the  defendant. 
There  is  nothing  in  these  facts  to  constitute  the  sale  an  ex- 
ecuted one,  so  as  to  take  it  out  of  the  statute.     The  power  of 
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sale  had  been  given  to  the  defendant,  and  Yarnedoe  had  no 
authority  by  any  act  of  his  to  execute  an  unenforceable  sale 
made  by  the  defendant  under  the  power.  Nor  does  the  tender 
of  the  money  avail,  for  it  appears  that  the  tender  was  refused 
by  the  defendant  on  the  ground  that  the  sale  was  not  valid  or 
binding.  For  these  reasons  the  court  properly  held  that  the 
sale  was  not  enforceable. 

There  was  no  error  in  allowing  the  defendant  to  withdraw 
its  motion  for  a  nonsuit.  It  appears  that  the  court  had  orally 
announced  that  it  would  sustain  the  motion,  but  no  order  had 
been  taken.  It  was  accordingly  within  the  discretion  of  the 
court  to  allow  the  motion  to  be  withdrawn.  Then,  as  the  evi- 
dence was  such  as  to  demand  a  finding  for  the  defendant,  there 
was  no  error  in  directing  a  verdict  accordingly. 

Judgment  affirmed. 

All  the  justices  concurring,  except  Lewis,  J.,  absent. 


Sales  Under  Poicers  in  Mortgages  and  trust  deeds  are  considered  in 
the  monographic  notes  to  Houston  v.  National  etc.  Loan  Assn.,  92 
Am.  St.  Eep.  573-598;  Tyler  v.  Herring,  19  Am.  St.  Eep.  266-297. 
As  to  the  application  of  the  statute  of  frauds  to  such  sales,  see 
Dunham  v.  Hartman,  153  Mo.  625,  77  Am.  St.  Eep.  741,  55  S.  W.  233. 
Judicial  sales  are  not  within  the  statute:  Eobertson  v.  Smith,  94  Va. 
250,  64  Am.  St.  Eep.  723,  26  S.  E.  579. 


BEAXD  V.  CLEMENTS. 

[116  Ga.  392,  42  S.  E.  711.] 
EXEMPTIONS.— If  a  Crop  is  produced  by  the  conjoint  use  of 
property  which  is  exempt  and  that  which  belongs  to  the  debtor  in- 
dividually, the  whole  crop  cannot  be  made  subject  to  the  claim  of 
the  creditor  of  the  head  of  the  family  individually.  In  such  case 
only  an  aliquot  part  of  the  crop  representing  equitably  the  interest 
of  the  debtor,  unaffected  by  the  exemption  can  be  legally  subjected 
to  his  debt.     (p.   135.) 

EXEMPTIONS.— A  Crop  Partially  Raised  by  the  use  of  ex- 
empted personalty  is  exeirpt  as  a  whole,  in  the  absence  of  a  show- 
ing of  the  aliquot  part  of  the  debtors'  equitable  interest  therein  un- 
affected by  the  exemption,     (p.  136.) 

0.  A.  Nix,  for  the  plaintiff. 

Julian  &  McDonald,  for  the  defendant. 
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392  LITTLE,  J.  An  execution  in  favor  of  Brand  was  levied 
on  certain  property  of  Clements,  the  defendant  in  fieri  facias, 
the  property  "being  described  in  the  levy  as  "eight  or  ten  acres 
of  cotton  now  in  the  field  and  unpicked/'  The  defendant  filed 
an  affidavit  of  illegality,  alleging  that  the  property  levied  ou 
was  exempt  from  levy  and  sale,  as  being  the  proceeds  of  certain 
personal  property  set  apart  as  an  exemption  to  him  as  the  head 
of  a  family.  After  a  trial  of  the  issues  so  raised,  an  appeal 
was  taken  to  a  jury  in  the  justice's  court,  and  on  the  trial  of 
the  appeal  the  jury  rendered  a  verdict  finding  the  property  not 
subject.  The  plaintiff  in  execution  subsequently  sued  out  a  writ 
of  certiorari,  and  on  the  hearing  in  the  superior  court  the  judge 
overruled  and  dismissed  the  same.  The  plaintiff  excepted  to 
this  ruling.  The  errors  alleged  in  the  petition  for  certiorari 
Avere  that  the  verdict  was  contrary  to  law  and  evidence.  It  ap- 
pears from  such  evidence  that  theretofore  there  had  been  set 
apart,  as  an  exemption  to  Clements,  thirty  bushels  of  corn,  a 
wagon,  some  shucks,  four  hogs,  and  a  small  amount  of  house- 
hold and  kitchen  furniture.  The  wife  of  Clements  testified 
that  she  and  her  children  made  the  cotton  levied  on,  and  that 
the  exempted  property  was  used  in  making  the  crop ;  that 
Clements  himself  worked  in  the  crop  while  he  and  his  family 
consumed  the  provisions  which  had  been  set  apart;  that  in  so 
doing  two  of  the  hogs  mentioned  in  the  schedule  were  killed, 
two  were  sold,  and  the  proceeds  of  the  sale  were  used  to  pur- 
chase corn  which  was  used  on  the  ^**^  farm;  that  the  corn 
exempted  lasted  only  until  March;  that  during  the  planting 
season  Clements,  by  outside  labor  procured  the  cottonseed  which 
was  planted;  that  while  he  Avorked  some  in  the  cultivation  of 
the  crop  he  did  outside  work  to  some  extent,  using  the  pro- 
ceeds of  this  labor  for  his  family;  that,  in  addition  to  this,  he 
procured  additional  supplies  from  a  merchant,  the  purchase 
price  of  which  was  secured  by  mortgage  on  the  crop,  and  had 
been  paid.  The  sum  of  the  evidence  for  the  plaintiff  in  execu- 
tion was  that  Clements  had  done  a  good  deal  of  outside  work, 
for  which  he  recei^^ed  money  with  which  he  purcliased  supplies 
for  his  family,  and  that  he  had  also  been  furnished  witli  sup- 
plies for  his  family  on  credit  from  outside  sources. 

Under  the  contentions  of  the  parties,  the  legal  question 
arises,  Avhether  a  crop  of  cotton  partially  raised  by  the  use  of 
exempted  personalty  is,  because  of  such  use,  itself  exempt. 
Our  Civil  Code,  section  2848,  declares  that  all  produce,  rents, 
or  profits  arising  from  homesteads  in  this  state  are  likewise 
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exempt;  and  inasmuch  as  exempted  personalty  stands  in  all 
respects  on  the  same  footing,  under  our  law,  as  a  homestead, 
and  by  the  statute  seems  to  be  included  in  the  latter  term,  the 
declaration  of  the  code  applies  directly  to  property  which  has 
been  set  aside  as  exempt.  But  it  is  apparent,  under  the  evi- 
dence in  this  case,  that  the  cotton  levied  on  and  claimed  to  be 
exempt  was  not  entirely  the  product  or  profits  of  the  exempted 
personalty.  The  evidence  clearly  establishes  that  it  was 
only  partially  the  product  arising  from  such  use.  While  it  is 
very  clear  that  if,  in  the  production  of  the  cotton,  only  exempted 
personalty  or  its  proceeds  was  used,  it  would  not  be  subject,  the 
conclusion  is  not  the  same  when  the  proceeds  of  property  ex- 
empt and  property  not  exempt  were  jointly  used  in  its  produc- 
tion. In  the  case  of  Kupferman  v.  Buckholts,  73  Ga.  778,  it 
was  distinctly  ruled  that  where  personalty  was  set  apart  as 
exempt,  and  it  was  subsequently  used  on  rented  land  in  making 
a  crop,  such  crop,  after  payment  of  the  rent,  would  not  be  sub- 
ject to  the  prior  debts  of  the  head  of  the  family,  although  there 
was  an  incre?:e  in  the  amount  of  the  crop  over  the  amount  of 
the  exemption  used  in  making  it.  In  laying  down  this  legal 
proposition,  however.  Chief  Justice  Jackson  confined  its  ap- 
plication to  cases  only  where  the  product  of  the  land  arose 
strictly  from  the  use  of  exempted  personalty;  for  he  says,  in 
the  opinion  by  which  he  supports  the  proposition:  "We  ^^^ 
do  not  say  that  if  the  head  of  a  family  has  property  of  his  own 
individual  right — either  land  or  personalty — wherewith,  in  con- 
junction with  that  exempted,  he  makes  increase  in  the  shape  of 
other  property,  justice  and  equity  would  not  require  that  a 
portion  thereof  should  go  to  his  creditors."  The  reported  facts 
in  the  case  of  King  v.  Skellie,  79  Ga.  147,  3  S.  E.  614,  show 
that  personal  property  which  had  been  set  apart  as  exempt  for 
the  family  of  King,  who  was  a  debtor  of  Skellie,  was  used  in 
producing  a  crop  on  land  which  King  had  acquired  subse- 
quently to  the  setting  apart  of  his  exemption.  When  the  crop 
so  raised  was  levied  on  to  force  the  execution  of  Skellie,  King 
claimed  it  as  the  proceeds  of  exempt  property.  Skellie  tend- 
ered an  equitable  issue  seeking  to  subject  a  portion  of  it,  which 
he  alleged  equitably  belonged  to  King  as  an  individual.  This 
court  recognized  that  this  right  existed,  but  ruled  that  Skellie 
could  not  subject  to  his  execution  any  portion  of  the  crop 
greater  than  the  value  of  the  rent  of  the  land  on  which  it  was 
made.     Again,  in  Vining  v.  Officers  of  Court,  82  Ga.  222,  8 
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S.  E.  185,  an  execution  was  levied  on  land  which  was  claimed 
as  being  a  homestead  of  the  debtor  and  therefore  exempt.     It 
appeared  that  the  land  was  purchased  in  part  with  funds  derived 
from  certain  policies  of  insurance,  the  claimant's  interest  in' 
which  had  been  set  aside  as  exempt,  but  that  in  purchasing  the 
land  the  sum  of  one  hundred  and  nine  dollars  and  three  cents 
more  than  "the  exemption  estate"  was  invested  in  the  land. 
The  trial  judge  instructed  the  jury  to  find  the  land  subject  to 
the  extent  of  the  amount  of  the  excess.     It  was  ruled  by  this 
court,  however,  that  such  an  instruction  was  erroneous;  that 
the  whole  property  was  not  subject  for  any  amount,  but  only 
about  one-sixth  of  the  property  could  be  made  subject.     Sub- 
sequently, under  practically  the  same  evidence,  the  case  was 
trial  again,  and  result-ed  in  a  verdict  finding  thirty-eight  sixty- 
fifths  of  the  property  subject  to  the  execution.     In  passing  on 
the  exceptions  taken  to  this  verdict  this  court  ruled  (Vining  v. 
Officers  of  Court,  86  Ga.  127,  13  S.  E.  298)    that  only  the 
aliquot  part  of  the  head  of  the  family,  unaffected  by  the  home- 
stead in  the  property  levied  on,  was  subject  to  the  execution. 
The  effect  of  the  rulings  made  in  the  cases  cited  is  to  recog- 
nize two   propositions:   1.  Where  a  crop  is  produced  by  the 
conjoint  use  of  property  which  is  exempt,  and  that  which  be- 
longs to  the  debtor  individually,  the  whole  of  it  cannot  be 
made  subject  to  the  claim  of  a  creditor  of  the  head  of  the  family 
individually;  2.  That  in  such  a  case  only  an  aliquot  ^^^  part 
of  the   crop   which   represents   equitably   the   interest   of   the 
debtor,  unaffected  by  the  homestead,  could  be  legally  subjected. 
While,  as  we  have  said  before,  the  evidence  showed  that  the 
debtor,  Clements,  did  contribute  toward  the  production  of  the 
cotton  some  amounts  of  money,  and  some  supplies  which  were 
not  included  in  and  did  not  arise  from  the  exempted  property, 
vet  the  amount  and  value  of  the  property  so  contributed  can- 
not be  definitely  ascertained  from  the  evidence.     We  have  seen 
under  such  circumstances  that  the  whole  crop  is  not  subject  to 
the  creditor's  claim,  but  only  the  a.liquot  part  of  the  debtor's 
interest  therein  which  is  unaffected  by  the  homestead  cnn  bo 
made  subject.     This  can  only  be  done  by  showing  what  aliquot 
part  the  debtor  is  equitably  entitled  to;  and  if  this  is  not  done, 
then  no  part  of  the  crop  can  lawfully  be  found  subject:  King 
V.  Skellie,  79  Ga.  147,  3  S.  E.  614.     There  being  in  the  record 
no  evidence  showing  either  the  value  of  the  cotton  which  was 
levied  on  while  ungathered,  or  any  definite  amount  of  monev. 
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or  supplies  of  a  definite  value,  contributed  by  the  debtor  to- 
ward the  production  of  the  crop,  it  follows  that  a  verdict  find- 
ing the  cotton  not  subject  was  sustained  by  the  evidence,  and 
authorized  by  law.  There  was  no  error  in  dismissing  the  cer- 
tiorari. 

Judgment  affirmed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  absent. 


As  to  the  Exemption  from  attachment  and  execution  of  crops,  see 
the  note  to  Norris  v.  Norris,  35  Am.  Dec.  161-163;  Sims  v.  Jones, 
54  Neb.  769,  69  Am.  St.  Rep.  749,  75  N.  W.  150;  State  v.  Fowler,  88 
Md.  601,  71  Am.  St.  Eep.  452,  42  Atl.  201;  Dickey  v.  Converse,  117 
Mich.  449,  72  Am.  St.  Eep.  568,  76  N.  W.  80.  The  proceeds  or  the 
fund  that  stands  in  place  of  exempt  personalty  is  exempt:  Puget 
Sound  etc.  Packing  Co.  v.  Jeffs,  11  Wash.  466,  48  Am.  St.  Rep.  885, 
39  Pac.  962;  Crawford  v.  Carroll,  93  Tenn.  661,  42  Am.  St.  Rep.  943, 
27  S.  W.  1010.  Insurance  money  derived  from  a  policy  on  homestead 
improvements  is  all  exempt,  as  the  courts  have  no  power  to  say  that 
onlv  a  reasonable  portion  of  such  fund  shall  be  exempt:  Chase  v. 
Swayne,  88  Tex.  218,  53  Am.  St.  742,  30  S.  W.  1049. 


WATSON  V.  MAYOE  OF  THOMSON. 

[116  Ga.  546,  42  S.  E.  747.] 
MUNICIPAL  CORPORATIONS— Ordinance  Prohibiting  Busi- 
ness on  Christmas.— A  municipal  corporation  under  the  general  wel- 
fare clause  contained  in  its  charter  cannot  prohibit  a  person  from 
carrying  on  a  lawful  business  on  Christmas,  when  there  is  nothing  in 
the  business  carried  on  calculated  to  disturb  on  that  particular  day 
tho  peace,  good  order,  and  safety  of  the  community,     (p.  140.) 

J.  T.  West,  for  the  plaintiff  in  error. 

I.  E.  Farmer,  for  the  defendant  in  error. 

^^^  COBB,  J.  Watson,  a  merchant,  was  convicted  in  the 
municipal  court  of  the  to\\Ti  of  Thomson  for  the  violation  of 
an  ordinance  providing  that  "it  shall  be  illegal  for  any  person 
to  follow  any  trade,  avocation,  or  calling,  within  the  limits 
of  the  town  of  Thomson,  on  the  twenty-fifth  day  of  December 
of  each  year,  said  day  being  hereby  set  aside  as  a  holiday, 
and  is  to  be  obser^^ed  by  all  persons  within  the  limits  of  the 
town."  By  the  terms  of  the  ordinance  its  provisions  ^^"^  were 
not  to  be  applicable  to  such  "works"  as  are  usually  pcrforiiied 
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on  Sunday;  and  it  was  further  provided  that  railroad  and 
express  companies  should  be  allowed  to  conduct  their  respective 
business  for  a  stated  period  before  and  after  the  arrival  of 
trains;  that  drugstores  should  be  allowed  to  sell  drugs  upon 
request  of  the  party  desiring  to  purchase,  and  should  imme- 
diately after  the  sale  close;  and  that  dealers  in  "green  grocer- 
ies" should  be  allowed  to  conduct  their  business  until  10  o'clock 
A.  M.  on  the  day  named.  The  accused  did  not  come  within 
any  of  the  exceptions  Just  referred  to.  His  petition  for  cer- 
tiorari complains  that  the  judgment  of  the  municipal  court 
was  erroneous  because  the  town  of  Thomson  had  no  authority 
under  its  charter  to  pass  the  ordinance;  and  that  even  if  it 
had,  the  general  assembly  had  no  power  to  confer  such  author- 
ity. The  superior  court  overruled  the  petition  for  certiorari, 
and  the  petitioner  excepted. 

The  town  of  Thomson  had  no  express  authority  from  the 
general  assembly  to  pass  the  ordinance  in  question;  and  inas- 
much as  we  have  reached  the  conclusion  that  such  authority 
cannot  be  fairly  implied  from  the  general  grant  of  power  con- 
tained in  the  general  welfare  clause,  which  is  the  only  clause  in 
the  town's  charter  which  could  by  any  possible  construction 
be  held  to  confer  the  authority,  it  will  be  unnecessary  to  de- 
termine whether  the  general  assembly  could  constitutionally 
enact  itself  or  delegate  to  municipal  corporations  the  power  to 
pass  such  a  law  as  is  involved  in  the  present  case.  Christmas 
day  is  declared  by  the  law  of  this  state  to  be  a  holiday.  The 
general  assembly  has  not,  however,  seen  proper  to  provide  for 
an  entire  cessation  of  business  on  public  holidays.  On  such 
days  it  is  not  lawful  to  note  and  protest  bills  and  notes,  but 
further  than  this  the  law  does  not  prohibit  the  carrying  on 
of  business  vocations:  Civ.  Code,  sec.  3692.  See,  also,  Hamer 
v.  Sears.  81  Ga.  288,  6  S.  E.  810.  It  is  well  settled  that  a 
municipal  corporation  cannot  by  ordinance  provide  for  the  pun- 
ishment of  an  act  which  is  made  an  offense  under  the  law  of 
the  state.  It  does  not  necessarily  follow,  however,  from  this 
that  a  municipal  corporation  may  provide  for  the  punishment 
of  any  act  which  the  state  has  not  seen  fit  to  declare  a  crime. 
The  power  of  municipal  corporations  to  provide  for  the  pun- 
ishment, under  the  general  welfare  clause  in  their  charters,  of 
acts  otherwise  lawful,  is  a  limited  power.  As  a  general  rule, 
n  municipal  corporation  cannot  under  this  clause  exercise  ^'*^ 
iiny  powers  but  those  which  are  necessarily  or  fairly  to  be  im- 
plied  from,   or  incident    to,    its    express   powers,   and  those 
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which  are  indispensable  to  the  declared  purposes  for  which  the 
corporation  was  created:  See  Henderson  v.  Heyward,  109  Ga. 
377,  77  Am.  St.  Eep.  384,  34  S.  E.  590.  See,  also,  Turner 
V.  Forsyth,  78  Ga.  683  (3),  3  S.  E.  649.  An  ordinance  pro- 
hibiting one  from  following  his  vocation  upon  a  given  day  can 
bf)  sustained  only  as  an  exercise  of  the  police  power  of  the  state. 
Up  to  the  present  time  the  general  assembly  has  seen  proper 
to  interfere  with  the  right  of  the  citizen  to  follow  his  ordinary 
vocation  only  to  the  extent  of  prohibiting  him  from  pursuing 
such  calling  on  Sunday,  and  prohibiting  those  engaged  in  the 
business  of  banking  from  doing  the  acts  above  referred  to  on  pub- 
lic holidays.  Further  than  this  the  general  assembly  'has  not 
seen  proper  to  go.  The  power  of  the  government  to  interfere 
v,'ith  the  citizen  in  his  right  to  labor  is  one  which  should  be 
cautiously  exercised.  "The  right  to  follow  any  of  the  common 
avocations  of  life  is  an  inalienable  right":  Bradley,  Justice, 
in  Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  762, 
4  Sup.  Ct.  Eep.  657. 

The  state  itself  cannot  interfere  with  the  right  to  labor  ex- 
cept upon  reasons  which  demand  that  this  right  shall  be  re- 
strained for  the  public  good.  Laws  requiring  cessation  from 
labor  at  given  times  have  been  upheld  for  the  reason  that  ex- 
perience has  demonstrated  that  it  is  for  the  welfare  of  each 
individual,  and  therefore  for  the  society  of  which  he  is  a  mem- 
ber, that  all  persons  should  take  periodic  rests  from  their 
work.  The  policy  of  the  law  of  this  state  is.  and  has  been 
for  many  years,  favorable  to  the  right  of  a  man  to  labor  and 
to  follow  the  pursuit  of  his  ordinary  vocation.  Tlio  oniy 
restraints  upon  this  right  which  the  general  assembly  has  ever 
seen  proper  to  exercise  are  those  above  referred  to.  The  gen- 
eral assembly  has  never,  so  far  as  we  are  informed,  conferred  in 
express  terms  upon  any  municipal  corporation  the  right  to  al- 
together prohibit  a  person  from  carrying  on  one  of  the  law- 
ful vocations  of  life  on  a  public  holiday,  even  if  it  could  confer 
such  power.  IVlunicipal  corporations  under  the  general  welfare 
clause  have  been  permitted  to  pass  ordinances  in  aid  of  the 
policy  of  the  law  of  the  state,  by  punishing  acts  which  were 
not  punishable  under  the  law  of  the  state,  but  which  if  per- 
mitted in  the  municipality  might  tend  to  bring  about  violations 
of  state  laws.  It  was  held  in  Karwisch  v.  Atlanta,  41  Ga.  204, 
that  while  the  city  of  Atlanta  could  not  ^*^  punish  a  person  for 
carrying  on  his  ordinary  vocation  on  Sunday,  for  the  reason 
that  that  would  be  an  offense  against  the  law  of  the  state,  it 
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was  competent  for  the  city,  tinder  the  authority  of  the  gen- 
eral welfare  clause,  to  enforce  an  ordinance  prohibiting  mer- 
chants from  keeping  open  their  doors  on  Sunday,  the  purpose 
of  the  ordinance  being  to  prevent  the  violation  of  the  state  law 
in  reference  to  persons  carrying  on  the  work  of  their  ordinary 
calling  on  Sunday.  See,  also,  Eothchild  v.  Darien,  69  Ga. 
503.  It  has  also  been  held  that  in  municipalities  where  the 
sale  of  liquor  is  altogether  prohibited,  or  allowed  to  be  sold 
under  given  regulations,  an  ordinance  prohibiting  one  from 
having  liquors  in  his  possession  for  the  purpose  of  illegal 
sale  could  be  passed  under  the  power  granted  in  the  general 
welfare  clause,  the  purpose  of  the  ordinance  being  to  aid 
in  the  enforcement  of  the  state  law  prohibiting  or  regulating 
the  sale  of  liquor:  See  the  cases  cited  in  Henderson  v.  Hey- 
ward,  109  Ga.  380,  77  Am.  St.  Eep.  384,  34  S.  E.  592.  The 
general  assembly  never  having  seen  proper  to  attempt  to  bring 
within  the  police  power  the  right  of  the  citizen  to  carry  on  his 
ordinary  labor  on  public  holidays,  it  is  manifest  that  it  is  the 
intention  of  the  general  assembly  and  the  policy  of  the  state 
that  one  shall  be  permitted  to  pursue  his  ordinary  vocation  on 
any  day  other  than  Sunday,  unless  he  is  engaged  in  the  busi- 
ness of  banking,  and  then  the  restraint  upon  this  right  is  lim- 
ited in  the  manner  above  referred  to.  Such  being  the  un- 
doubted policy  of  the  state,  it  is  not  to  be  presumed  that  the 
general  assembly  intended,  by  granting  a  municipal  charter, 
that  the  general  welfare  clause  therein,  although  it  may  be 
broad  in  its  terms,  should  be  construed  as  authority  for  a  muni- 
cipal corporation  to  interfere  with  one  who  is  carr}dng  on  an 
occupation  at  a  time  when  it  is  lawful  under  the  law  of  the 
state  for  him  to  pursue  this  calling.  To  prohibit  individuals 
generally  from  carrying  on  their  ordinary  vocations  on  days 
other  than  Sunday  would,  with  the  exceptions  above  noted,  be 
a  departure  from  the  settled  policy  of  the  state,  and  any  such 
departure  must  commence  with  the  general  assembly  itself, 
either  by  a  direct  law  to  this  effect,  or  by  granting  some  sub- 
ordinate public  corporation  express  authority  to  make  such 
departure:  See  Henderson  v.  Heyward,  109  Ga.  380,  77  Am. 
St.  Eep.  384,  34  S.  E.  592. 

Of  course,  what  is  said  above  with  reference  to  the  power  of 
a  municipal  corporation  under  the  general  welfare  clause  of  its 
charter  to  prohibit  the  carrying  on  of  lawful  occupations  on 
public  ^^^  holidays  is  applicable  only  to  occupations  the  prose- 
cution of  which  is  not  calculated  to  disturb  on  the  particular 
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day  the  peace,  good  order,  and  safety  of  the  community,  in  the 
sense  in  which  those  terms  are  understood  by  the  law.  A 
municipal  corporation  would  doubtless  have  the  right  even  to 
entirely  prohibit  on  a  given  day  the  carrying  on  of  a  business 
which,  though  lawful,  was  of  such  a  character  that  its  prohi- 
bition for  the  time  was  absolutely  essential  to  the  welfare,  in  a 
legal  sense,  of  the  community. 
Judgment  reversed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  absent, 
and  Candler,  J.,  not  presiding. 


As  to  tlie  Constitutionality  of  Sunday  Laws  and  regulations,  see  the 
monographic  note  to  Booth  v.  People,  78  Am.  St.  Eep.  264-266;  Ex 
parte  Neet,  157  Mo.  527,  80  Am.  St.  Kep.  638,  57  S.  W.  1025. 


MABEY  V.  CITY  ELECTEIC  EAILWAY  CO^ilPANY. 

[116  Ga.  624,  42  S.  E.  1025.] 

DAMAGES— Mental  Suffering.— A  railroad  company  is  liable 
in  damages  for  mental  suffering  to  a  passenger,  unaccompanied  by 
injury  to  the  person,  caused  by  his  wrongful  expulsion  from  its  cars, 
(p.  143.) 

Seaborn  &  Wright,  for  the  plaintiff. 

Denny  &  Harris,  for  the  defendant. 

«24  CANDLEE,  J.  Mrs.  Mabry  brought  suit  for  damages 
against  the  City  Electric  Eailway  Company,  a  street  railroad 
corporation,  of  the  city  of  Rome.  Her  petition  alleged  tliat  on 
a  named  day  she  boarded  a  car  of  the  defendant  at  a  point 
"some  two  hundred  yards  from  the  switch  where  all  cars  on 
the  line  of  the  defendant  company  meet,  ....  and  from  which 
points  the  cars  run  to  the  several  destinations  of  the  line." 
It  was  her  intention  to  go  to  her  home  in  North  Eome.  xVs 
she  boarded  the  car  she  asked  the  conductor  if  she  could  ride 
to  the  switch  and  be  transferred  to  an  outgoing  car  and  go 
to  her  home,  and  the  conductor  replied  that  she  could.  She 
then  paid  her  fare,  and  when  the  car  reached  the  switch  she 
''got  off  of  the  incoming  car  from  North  Eome  and  boarded 
the  outgoing  car  to   Xorth  Eome."     Transfers  of  passengers 
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were  made  orally  by  the  conductors  of  the  company,  and  not 
by  written  transfer  tickets,  and  she  supposed  that  she  had 
been  transferred,  as  promised  by  the  conductor  of  the  car  that 
she  first  boarded.  After  riding  a  short  distance  on  the  out- 
going car  the  conductor  asked  for  her  fare.  She  told  him 
that  she  had  paid  her  fare,  and  explained  the  agreement  made 
by  the  conductor  of  the  car  which  she  had  first  boarded;  but 
in  spite  of  her  protests  the  conductor  ejected  her  in  the  pres- 
ence of  other  passengers,  and  she  was  compelled  to  walk  ^^^ 
to  her  home,  a  distance  of  more  than  a  mile.  She  sued  for 
five  hundred  dollars  on  account  of  wounded  feelings  and  "great 
physical  distress."  The  defendant  demurred  to  the  petition, 
the  material  portions  of  which  are  substantially  set  forth  in 
the  foregoing  statement,  the  grounds  of  demurrer  being,  (1) 
that  no  cause  of  action  was  set  out,  in  that  no  physical  injury 
was  alleged  to  have  been  sustained  by  the  plaintiff;  and  (2) 
that  no  damages  for  pain  and  suffering,  "or  other  pathological 
damages,"  can  be  recovered  unless  there  is  some  physical  in- 
jury. The  court  sustained  this  demurrer  and  dismissed  the 
petition,   and  the  plaintiff  excepted. 

It  will  be  observed  that  the  defendant  does  not  call  in  ques- 
tion by  its  demurrer  the  sufficiency  of  the  allegations  of  wrong 
done  to  the  plaintiff  by  its  servants,  but  asserts  that  no  cause 
of  action  is  set  out  in  that  no  physical  injury  is  alleged  to  have 
been  sustained  by  her.  So  far  as  appears  from  the  pleadings, 
the  plaintiff  was  rightfully  on  the  car  from  which  she  alleges 
that  she  was  ejected,  and,  under  the  alleged  agreement  made 
Avith  her  by  the  conductor  of  the  first  car,  she  was  entitled  to 
ride  to  her  home  on  the  second  car.  After  informing  the 
conductor  of  the  second  car  of  the  facts  of  that  agreement, 
which,  if  true,  entitled  her  to  ride  to  her  destination  in  pur- 
suance of  her  original  design,  it  is  alleged  that  he,  over  her 
protests  and  in  the  presence  of  other  passengers,  ejected  her 
from  the  car,  compelling  her  to  walk  to  her  home,  a  distance 
of  more  than  a  mile.  Her  suit  is  for  wounded  feelings  and 
physical  distress  on  account  of  this  wrongful  treatment. 
"Wounding  a  man's  feelings  is  as  much  actual  damage  as 
breaking  his  liml)S.  The  difference  is,  that  one  is  internal 
and  the  other  external;  one  mental,  the  other  phvsical": 
Head  v.  Georgia  Pac.  Py.  Co.,  79  Ga.  360,  11  Am.  St.  Rep. 
434.  7  S.  E.  217.  Tlie  defendant  company  owed  tho  duty 
to  the  plaintiff  to  carry  her  safely  and  properly  to  her  destina- 
tion, and  under  this  obligation  she  was  entitled  to  be  treated 
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respectfully.  If  it  intrusted  this  duty  to  servants,  the  law- 
holds  it  responsible  for  the  manner  in  which  these  servants 
executed  their  trust.  The  precise  question  made  by  the  de- 
murrer in  the  case  at  bar  was  before  this  court  in  the  case 
of  Cole  V.  Atlanta  etc.  Ey.  Co.,  102  Ga.  474,  31  S.  E.  107. 
In  the  present  case  as  in  the  case  cited,  the  question  presented 
is,  Does  the  law  afford  any  redress  for  wounded  feelings  un- 
accompanied by  injury  to  the  person  or  purse?  Both  eases 
are  clearly  distinguishable  from  the  case  of  Chapman  v.  "West- 
ern Union  Tel.  Co.,  88  Ga.  763,  30  Am.  St.  Eep.  183,  15  S.  E. 
901.  In  the  Chapman  case  there  was  no  tort  independently 
*^^^  of  the  violation  of  the  contract,  and  in  such  cases  the  best 
decisions  of  the  courts  of  last  resort  are  to  the  effect  that  the 
damages  recoverable  are  strictly  compensatory,  and  take  on 
the  vindictive  or  exemplary  feature  only  in  cases  where  the 
injury  is  willful,  wanton,  or  malicious.  Tliat  case  proceeds 
upon  the  idea  of  a  negligent  omission  to  perform  a  contractual 
obligation,  and  the  judgment  might  well  have  been  placed  upon 
the  character  of  the  suffering  alleged  and  the  remoteness  of 
the  damages  arising  therefrom.  The  case  at  bar,  however, 
is  based  upon  the  wrongful  commission  of  an  overt  act,  which 
in  itself  involved  the  feelings,  sensibilities,  and  in  a  measure  the 
reputation  of  the  plaintiff;  an  act  tending  to  degrade  her  in 
the  estimation  of  other  persons  present  at  the  time.  The  in- 
jury alleged  is,  not  the  failure  to  carry  the  plaintiff  to  her 
destination,  but  her  expulsion  from  the  car  over  her  protesta- 
tions of  her  right  to  remain  thereon.  "We  do  not  think,  there- 
fore, that  the  Chapman  case  is  applicable  to  the  case  at  bar. 
'\MiiIe  the  law  protects  the  person  of  the  citizen  from  phvsical 
injury,  it  also  protects  his  feelings  from  laceration,  and  will 
apply  money  to  such  wounds  as  a  salve  for  their  healing. 
The  court  erred  in  sustaining  the  demurrer  to  the  petition,  and 
the  judgment  is  therefore  reversed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  absent. 

A  T^dUicay  Companji  is  liable  for  mental  suffering  snstainerl  bv  a 
passenger  in  being  wrongfully  excluded  or  expelled  from  a  ear:  "See 
Cleveland  etc.  Ey.  Co.  v.  Kinsley,  27  Tnd.  App.  135,  87  Am.  St  Eep 
245,  60  X.  E.  169;  Kiloy  v.  Chicago  Citv  Ev.  Co.,  1S9  111.  3S4,  82  Am' 
St.  Eep.  460,  59  IV.  E.  794;  St.  Louis  etc.  Ev.  Co.  v.  Brao-g'69  \rk' 
402,  86  Am.  St.  Eep.  206,  64  S.  W.  226;  Kansas  Citv  etc.  E  E  Co  v" 
Foster,  134  Ala.  244,  92  Am.  St.  Eep.  25,  32  South.' 773. 
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PEOPLE'S  BAXK  v.  EXCHANGE  BAXK. 

[116  Ga.  820,  43  S.  E.  269.] 

CORPORATIONS— Lien  on  Stock.— Tf  the  charter  of  a  bank 
provides  that  the  total  liability  to  it  of  any  person  for  borrowed 
money  shall  at  no  time  exceed  one-tenth  of  its  capital  stock  paid 
in,  and  that  the  stock  of  any  stockholder  in  the  bank  shall  be  held 
bound  thereto  for  any  dues  or  other  indebtedness  by  such  stockholder 
to  it,  and  that  it  shall  have  a  lien  upon  such  stock  "superior  to  all 
other  liens,"  the  bank  has  a  superior  lien  upon  the  stock  of  a  stock- 
holder therein,  to  an  amount  not  exceeding  ten  per  cent  of  its  capital 
stock  actually  paid  in,  although  it  may  have  violated  the  terms  of 
its  charter  by  loaning  to  such  stockholder  a  sum  largely  in  excess 
of  that  which  it  had  authority  to  permit  him  to  borrow,     (p.  148.) 

CORPORATIONS  —  Assignment  of  Stock— Notice.— If  the 
charter  of  a  bank  provides  that  no  assignment  of  its  stock  shall  be 
valid,  as  against  it,  unless  a  formal  transfer  thereof  shall  be  made 
on  its  books,  the  bank  has  a  right  to  treat  a  stockholder  as  the  true 
owner  of  stock  issued  to  him  and  to  deal  with  him  as  such  owner, 
until  it  has  notice  that  he  has  assigned  his  stock  to  a  third  person, 
but  after  such  notice  has  been  brought  home  to  the  bank  it  has  no 
right  to  extend  further  credit  to  such  stockholder  upon  the  faith 
of  his  ownership  of  such  stock  or  in  any  way  treat  him  as  such 
owner,  although  the  stock  has  not  been  formally  transferred  on  the 
books  of  the  bank.     (p.  152.) 

CORPORATIONS— Notice  to  Officer  as  Notice  to  Corpora- 
tion.— A  corporation  is  not  chargeable  with  notice  of  facts  coming 
to  the  knowledge  of  its  president  while  dealing  in  his  private  ca- 
pacity in  his  own  behalf  with  third  persons,  nor  when,  acting  through 
another  oflicial,  it  deals  with  its  president  at  arm's-length,  the  same 
as  it  would  with  any  outside  individual,      (p.  152.) 

CORPORATIONS— Assignment  of  Stock.— If  a  stockholder  in 
a  corporation  has  borrowed  of  it  a  sum  largely  in  excess  of  the 
amount  which  it  is  authorized  to  loan  him  and  he  has  then  as- 
signed his  stock,  the  corporation,  as  against  his  assignee  cannot 
assert  a  lien  against  tlie  stock  for  a  greater  amount  than  it  is  au- 
thorized to  loan  on  it,  but  if  the  assignee  refuses  to  discharge  such 
lien,  it  cannot  demand  a  transfer  of  the  stock  on  the  books  of  the 
corporation,  until  such  assignor  has  fully  paid  all  of  his  indebtedness 
to  the  corporation  contracted  prior  to  its  having  notice  of  the  as- 
signment of  the  stock.  In  such  case  the  assignor  has  a  right  to  direct 
how  his  payments  shall  be  applied  and  the  assignee  has  no  right  to 
demand  that  they  be  applied  otherwise,     (p.  154.) 

Persons  &  McGeheo  and  J.  H.  Martin,  for  the  plaintiff  in 
error. 

A.  L.  ]\Iillcr,  Hatcher  &  Carson  and  J.  J.  Bull,  for  the  de- 
fendant in  error. 

S21  ]7igi];^  J,  Xhe  Exchange  Bank  of  ]\racon  presented  to 
the  superior  court  of  Talbot  county  a  petition  in  which  were 
set  forth  the  following  allegations  of  fact:  "On  the  tenth  day 
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of  January,  1896,  G.  H.  Estes,  who  was  then  and  wa?  for 
sometime  thereafter  the  president  of"  the  People's  Bank  of 
Talbotton,  "made  and  executed  to  petitioner  his  two  notes 
for  the  simi  of  803  and  37-100  dollars,  and  806  and  25-100  dol- 
lars, respectively,  ....  and,  for  the  purpose  of  securing  the 
payment  of  the  said  notes,  deposited  with  petitioner  fifteen 
shares  of  the  capital  stock  of  said  defendant  bank,  after  having 
transferred  and  assigned  said  shares  to  petitioner  and  giving 
the  necessary  power  of  attorney  to  have  the  same  transferred 
upon  the  books  of  said  defendant  bank."  Estes  subsequently 
made  default  in  the  payment  of  these  notes,  and  petitioner 
^'demanded  of  the  proper  officers  of  *--  said  defendant  bank 
that  it  transfer  upon  its  books  said  fifteen  shares  of  stock 
to  petitioner,  as  required  by  the  charter  and  by-laws,"  but 
with  this  demand  they  refused  to  comply,  assigning  as  a  rea- 
son for  their  refusal  that  Estes  was  indebted  to  the  People's 
Bank  "in  a  large  sum,  and  that  by  the  charter  of  said  bank 
a  lien  is  created  on  the  stock  held  by  any  stockholder  for  any 
indebtedness  due  by  him  which  is  superior  to  any  lien  that  may 
be  created  thereon."  Petitioner  "was  an  innocent  purchaser 
for  value  of  said  stock,  without  notice  of  any  such  conditions 
in  said  charter,  and  without  notice  of  any  indebtedness  of  said 
Estes  to  said  bank;  and  therefore  its  title  to  said  stock  is  su- 
perior to  the  lien  claimed  by  said  bank,  if  any  such  lien  ex- 
ists." Furthermore,  "even  if  the  said  G.  H.  Estes  was  so  in- 
debted to  said  defendant  bank,  he  has  paid  to  it  in  money 
and  property  a  sufficient  amount  to  have  discharged  said  in- 
debtedness in  full,  and  any  lien  which  said  bank  may  have 
had  on  said  stock  has  been  thereby  discharged."  At  "the 
time  of  the  creation  of  the  indebtedness  of  said  G.  H.  Estes  to 
your  petitioner,  and  from  that  time  until  the  maturity  of  the 
debt  so  created,  said  defendant  bank  had  allowed  the  said 
G.  H.  Estes  to  become  indebted  to  it  in  the  sum  of  $12,000, 
or  other  large  sum,  and  under  the  requirements  of  the  charter 
of  said  defendant  bank  no  person  could  become  indebted  to  it 
in  any  sum  greater  than  one-tenth  of  the  capital  stock  of  said 
bank;  that  said  capital  stock,  under  the  provisions  of  the 
charter  of  said  defendant  bank,  is  twenty-nine  thousand  dol- 
lars, and  that,  by  reason  of  the  conditions  hereinbefore  re- 
ferred to  in  said  charter,  said  bank  could  not  allow  said  Estes 
or  any  other  person  to  become  indebted  to  it  in  anv  sum 
more  than  $2,900."  The  said  Estes  "has  more  than  repaid 
to  said  defendant  bank  the  amount  which  he  was  legally  en- 
Am.  St.  Rep.,  Vol.  94—10 
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titled  to  borrow  from  it,  or  had  become  indebted  to  it;  and 
by  reason  of  said  payment  any  lien  that  said  bank  may  claim'' 
under  the  above-mentioned  provision  of  its  charter  "has  be- 
come discharged,  and  by  reason  thereof  petitioner  is  entitled 
to  have  a  transfer  of  the  stock  held  by  it,"  and  accordingly 
"■'prays  that  a  decree  may  be  rendered  requiring  defendant  bank 
and  its  proper  officers  to  accept  the  surrender  of  said  fifteen 
shares  of  stock,  and  in  lieu  thereof  issue  to  petitioner  new 
stock  for  the  same  amount  and  of  the  same  face  value." 

The  People's  Bank  filed  an  answer  in  which  it  admitted  that 
its  ^^^  capital  stock  was  $29,000,  and  that  under  its  charter 
"the  total  liabilities  of  any  person  to  said  bank  'for  money 
borrowed'  cannot  exceed  one-tenth  of  the  capital  stock";  but 
it  therein  alleged  that  its  charter  also  provided  that  "the 
discount  of  bills  of  exchange  drawn  in  good  faith  and  the 
discount  of  commercial  paper  actually  owned  by  the  person 
discounting  the  same  shall  not  be  considered  as  borrowed 
money,"  and  that  while  Estes  became  largely  indebted  to  the 
bank,  his  indebtedness  to  it  "for  'money  borrowed'  at  no 
time,  from  date  he  became  indebted  to  plaintiff  to  ma- 
turity of  the  claim  of  plaintiff,  exceeded,  nor  did  it  reach, 
$2,900,  and  that  his  large  indebtedness  arose  by  reason  of  the 
defendant  discounting  in  good  faith  commercial  paper  actually 
owned  by  Estes.''  The  People's  Bank  also  in  its  answer  ad- 
mitted the  demand  made  upon  it  by  the  plaintiff  to  transfer 
to  it  the  fifteen  shares  of  stock  in  controversy,  but  pleaded  as 
a  justification  for  refusing  to  comply  with  this  demand  the 
following  matters  of  defense:  Estes  was  indebted  to  the  de- 
fendant bank  "at  the  time  plaintiff  claims  that  the  fifteen 
shares  of  stock"  were  deposited  with  it;  "also  at  the  time 
plaintiff  demanded  a  transfer  of  said  stock,  and  is  now  in- 
debted." Section  6  of  the  charter  of  the  People's  Bank  of 
Talbotton  provides:  "That  the  board  of  directors  shall  issue 
to  each  stockholder  certificates  of  stock  which  shall  be  held 
bound  to  the  bank  for  any  dues  or  other  indebtedness  by  said 
stockholder  to  the  bank,  and  a  lien  is  hereby  declared  upon 
the  same  in  favor  of  the  bank,  superior  to  all  others,  which 
may  be  foreclosed  upon  the  same  as  a  mortgage  upon  per- 
sonal property,  and  sold  in  the  same  way,  and  no  stockholder 
who  may  be  indebted  to  said  bank,  either  as  principal  or  se- 
curity or  indorser,  shall,  while  so  indebted,  sell  or  transfer 
the  stock  held  by  him  or  her  without  tlie  consent  of  the  presi- 
dent and  directors  of  the  bank,  and  all  sales  and  transfers  of 
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stock  in  said  bank  must,  in  order  to  be  valid,  be  made  on  the 
books  of  the  bank  by  the  owner  of  the  stock,  or  his  or  her 
lawfully  appointed  attorney  in  fact,  under  such  rules  and  regu- 
lations as  may  be  declared  by  the  by-laws  of  the  bank,  and 
any  other  transfer  is  void  as  against  the  company."  This, 
provision  being  contained  in  a  charter  which  constituted  "a 
part  of  the  public  law,"  and  the  world  being  therefore  charged 
with  notice  thereof,  "the  plaintiff  could  not  have  been  'an 
innocent  purchaser  for  value  without  notice  of  the  conditions 
in  defendant's  charter.' "  The  amount  of  Estes'  indebtedness 
to  it  "at  the  time  ^^^  plaintiJEf  demanded  transfer  of  stock 
was,  and  now  is,  sufficient  to  cover  the  value  of  said  fifteen 
shares  of  stock,"  and  accordingly  "the  plaintiff  is  not  entitled 
to  a  transfer  of  the  same";  for,  under  the  charter  provision 
above  quoted,  the  assignment  to  plaintiff  "of  said  stock  while 
the  stockholder,  G.  H.  Estes,  was  indebted  to"  the  defendant 
"bank  was  absolutely  void." 

By  way  of  amendment  to  its  petition,  the  Exchange  Bank  re- 
plied to  this  answer  by  alleging,  among  other  things,  the 
following:  The  People's  Bank  "violated  its  charter  in  loaning 
to  said  G.  H.  Estes  a  larger  sum  than  ten  per  cent  of  its 
capital  stock,"  permitted  him  to  make  large  overdrafts,  "ac- 
cepted bills  of  exchange  not  drawn  in  good  faith"  by  him,  and 
discounted  commercial  paper  which  was  not  actually  owned 
hy  him.  A  large  amount  of  usurious  interest  is  included  in 
the  indebtedness  of  Estes  to  that  bank,  and  "upon  a  just  ac- 
counting of  all  money  loaned  by  said  defendant  to  said  Estes 
at  the  legal  rate  of  interest,  the  payments  and  credits  made  by 
and  allowed  to  said  G.  H.  Estes  for  money  and  property  re- 
ceived by  it  would  fully  pay  off  and  discharge  the  principal 
debt  and  all  legal  interest  thereon."  In  this  amendment  the 
Exchange  Bank  prayed  that  "a  just  and  true  accounting  be 
had  and  taken  between  said  G.  H.  Estes  and  said  defendant, 
and  an  examination  into  said  pretended  indebtedness  of  said 
Estes  and  said  defendant  be  made,  and  that  the  usurious  in- 
terest charged  or  taken  be  deducted  and  purged  therefrom, 
and  that  the  true  and  legal  principal  and  interest  be  ascer- 
tained and  the  credits  made  by  said  Estes  be  applied  thereto 
and  the  true  balance,  if  any,  be  found."  Upon  motion  of 
the  plaintiff's  counsel,  the  case  was  referred  to  an  auditor, 
who  rendered  a  finding  in  favor  of  the  defendant  bank.  To 
his  report  the  plaintiff  filed  numerous  exceptions  of  both 
law  and  fact,  which  were  sustained  by  the  judge  of  the  su- 
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porior  court,  who  by  consent  heard  and  disposed  of  the  case 
without  the  intervention  of  a  jury,  and  who  entered  up  a 
judgment  in  favor  of  the  plaintiff.  To  this  judgment  the 
People's  Bank  duly  excepted  and  brought  the  case  to  this  court 
for  review. 

1.  The  People's  Bank  of  Talbotton  was  incorporated  by  an 
act  of  the  general  assembly  approved  December  3,  1890:  See 
Acts   1890-91,   vol.   2,  pp.   42-46.     Section   4   of  that   act   de- 
clares that  "the  total  liabilities  to   said  bank   of   any  person, 
or  of  any  company,  corporation  or  firm,  for  money  borrowca 
....  shall  at  no  time  exceed  ®^^  one-tenth  part  of  the  capi- 
tal stock  of  said  bank  paid  in,  but  the  discount  of  bills  of 
exchange  drawn  in  good  faith,  and  the  discount  of  commercial 
paper  actually  owned  by  the  person  negotiating  the  same,  shall 
not  be  considered  borrowed  money."     Section  6,  the  substance 
of  which  was  set  forth  in  the  defendant's  answer,  contains  a 
provision  to  the  effect  that  the  stock  issued  to  each  stockholder 
"shall  be  held  bound  to  the  bank  for  any  dues  or  other  indebt- 
edness by  said  stockholder  to  the  bank";  that  it  shall  have 
a  lien  thereon  "superior  to  all  other  liens,  which  may  be  fore- 
closed upon  the  same  as  a  mortgage  upon  personal  property, 
....  and  no  stockholder  who  may  be  indebted  to  said  bank, 
either  as  principal  or  security  or  indorser,  shall,  while  so  in- 
debted, sell  or  transfer  the  stock  held  by  him  or  her  without 
the  consent  of  the  president  and  directors  of  the  bank,   and 
all  sales  and  transfers  of  stock  in  said  bank  must,  in  order  to 
be  valid,  be  made  on  the  books  of  the  bank  by  the  owner  of 
the  stock,  or  his  or  her  lawfully  appointed  attorney  in  fact, 
under  such  rules  and  regulations  as  may  be  declared  l)y  the 
by-laws  of  the  bank,  and  any  other  transfer  is  void  as  against" 
the  bank.     As  its  capital  stock  was  $29,000,  and  as  its  charter 
in  terms  declared  that  it  should  not  permit  any  person  at  any 
time  to   become  indebted  to  it  "for  money  borrowed"  in   an 
amount  exceeding  one-tenth  of  its  paid-up  capital   stock,  the 
conclusion  seems  irresistible  that  it  was  not  in  legislative  con- 
templation that  the  bank  should  have   a  lien  for  more  than 
$2,900   with   respect  to    any   indebtedness   arising   from   loans 
made  to  any  one  person.     It  is   equally  true,  we  think,  that 
it  was  not  the  legislative  intent  that  the  bank  should  forfeit 
its  lien  in  the  event  it  violated  that  provision  of  its  charter 
just    referred   to.     On   the   contrary,   that   provision   was    evi- 
dently intended  to  operate  for  the  benefit  and  protection  of 
the  stockholders  of  the  bank,  and  not  to  shield  from  liability 
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one  who  borrowed  from  the  bank  an  amount  in  excess  of  that 
which  its  officers  were  authorized  to  lend  to  him,  or  to  con- 
fer upon  third  persons  the"  right  to  assert  that  the  bank  had 
forfeited  its  lien  by  reason  of  the  fact  that  it  had  violated 
its  charter  in  this  respect.  This  interpretation  of  the  legisla- 
tive will  is  in  accord  with  that  placed  upon  similar  enactments 
by  the  supreme  court  of  the  United  States  and  other  courts 
of  this  country :  See,  in  this  connection.  Union  Gold  ]\Iin. 
Co.  V.  Eocky  Mountain  Nat.  Bank.  96  U.  S.  640;  National 
Bank  v.  Matthews,  98  U.  S.  621;  O'Hare  v.  National  Bank, 
77  Pa.  St.  96;  Corcoran  ^^e  ^  Batchelder,  147  Mass.  541, 
18  N.  E.  420;  Smith  v.  National  Bank,  45  Neb.  444,  63 
N.  W.  796;  Fargason  v.  Oxford  Mercantile  Co.,  78  Miss.  65, 
27  South.  877;  16  Am.  &  Eng.  Ency.  of  Law,  166;  2  Morawetz 
on  Corporations,  sees.  666,  672,  673. 

It  appears  from  the  record  before  us  that  on  January  10, 
1896,  the  date  upon  which  Estes  made  a  transfer  of  his  stock: 
to  the  Exchange  Bank,  he  owed  the  People's  Bank,  for  money 
borrowed  prior  to  that  time,  $2,996.  While  this  amount  was 
in  excess  of  that  which,  under  the  charter  of  that  bank,  its 
officers  were  authorized  to  loan  him,  we  nevertheless  hold,  for 
the  reasons  above  st-atcd,  that  the  People's  Bank  could  success- 
fully assLit,  as  against  the  Exchange  Bank,  had  it  on  Janu- 
ary 10th  demanded  a  transfer  of  the  stock  on  the  books  of  the 
defendant  bank,  that  it  had  a  valid  lien  thereon  to  the  amount 
of  $2,900.  On  the  argument  of  the  case  before  this  court, 
counsel  for  the  defendant  in  error  abandoned  their  conten- 
tion that  the  Exchange  Bank  occupied  the  position  of  an  in- 
nocent purchaser  of  the  stock  without  notice,  saying  in  a  brief 
filed  in  its  behalf :  "We  concede  that  the  Exchange  Bank  must 
be  held  to  have  had  actual  notice  of  the  provisions  of  the 
charter  of  the  People's  Bank,  and  that  when  on  January  10, 
1896,  it  loaned  Estes  the  $1,600  on  his  stock,  it  was  put  on 
inquiry  as  to  his  existing  indebtedness  to  the  People's  Bank, 
and  is  bound  by  the  knowledge  of  all  that  inquiry  would  have 
disclosed."  Counsel  further  stated:  "We  frankly  concede  that, 
as  between  Estes  and  the  People's  Bank,  Estes  could  not  set 
up,  as  a  defense  to  the  bank's  claim,  that  his  indebtedness  was 
illegally  contracted  and  its  loan  to  him  ultra  vires  and  void; 
for  Estes  would  be  bound  to  pay  back  even  thougn  he  had 
borrowed  the  entire  capital  of  the  bank,  and  so  all  the  courts 
have  decided." 
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2.  So  we  will  pass  to  a  consideration  of  the  contention 
urged  before  us  by  counsel  for  the  defendant  in  error,  that  it 
had  a  right  to  assume,  granting  that  it  knew  or  ought  to  have 
known  the  amount  of  Este's  indebtedness  to  the  People's  Bank 
on  January  10th,  that  this  bank  would  not  thereafter  violate 
its  charter  by  allowing  him  to  further  increase  his  liabilities  to 
it  for  money  borrowed,  and  that  therefore  the  Exchange  Bank 
*"could  safely  lend  him  $1,600  on  his  fifteen  shares  of  stock." 
From  a  purely  business  standpoint,  this  proposition  would 
seem  to  be  far  from  sound.  The  face  value  of  these  fifteen 
shares  of  stock  was  only  $100  per  share,  and  there  is  nothing 
in  the  record  to  indicate  that  on  the  day  last  mentioned  ^f 
their  market  value  exceeded,  or  was  even  equal  to,  the  face 
value  of  the  same.  On  that  date  the  People's  Bank  had  a 
valid  lien  thereon  to  the  amount  of  $2,900  for  borrowed  money, 
to  discharge  which  would  impose  upon  the  Exchange  Bank 
the  necessity  of  its  paying  to  the  People's  Ban"k  precisely 
$2,900.  In  the  event  Estes  failed  to  pay  his  then  exist- 
ing indebtedness  of  $2,996  to  the  latter  bank,  and  it  fore- 
closed its  lien  on  the  stock  and  brought  it  to  sale,  the 
Exchange  Bank  could  not  reasonably  hope  to  receive  any 
portion  of  the  proceeds  of  the  sale,  unless  the  stock  brought 
something  more  than  $1,400,  in  excess  of  its  face  value,  which 
was  quite  impr<)l)al)l(\  Jn  otlier  words,  the  Exhange  Bank, 
on  January  10th,  had  practically  no  security  at  all  for  its  loan 
to  Estes  of  $1,600,  and  could  hardly  be  placed  in  any  worse 
situation  by  future  dealings  between  Estes  and  the  Peojile's 
Bank  whereby  his  indebtedness  to  it  for  borrowed  money  was 
increased. 

The  proposition  upon  which  counsel  for  the  defendant  in 
error  insist  is  equally  unsound  from  a  legal  standpoint.  They 
admit  that  their  client  "made  no  formal  demand  on  the 
People's  Bank  for  a  transfer  on  its  books  of  the  fifteen  shares 
of  stock  until  just  prior  to  filing  its  suit  in  Septeml>er,  1898," 
more  than  two  years  after  it  procured  from  Estes  an  assign- 
ment of  this  stock.  The  evidence  introduced  upon  the  hear- 
ing before  the  auditor  showed  conclusively  that  none  of  the 
officers  of  the  People's  Bank  (saA-e  Estes  himself,  its  presi- 
dent) had  any  knowledge  of  this  assignment,  or  of  the  fact 
that  the  Exchange  Bank  claimed  to  have  any  interest  in  the 
shares  of  stock  issued  to  him,  until  November  20,  1896.  On 
that  dav  his  indebtedness  to  the  People's  Bank  on  notes  held 
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by  it  amounted  to  nearly  $9,000,  and  to  secure  the  payment 
of  the  same  he  gave  to  that  bank  a  mortgage  on  his  stock 
of  merchandise,  and  transferred  to  it  all  of  his  notes  and 
accounts.  Then,  for  the  first  time,  did  the  other  officers  of 
the  bank  become  informed '  that  the  Exchange  Bank  held  an 
assignment  by  him  of  his  fifteen  shares  of  stock.  This  as- 
signment did  not  operate  to  pass  to  it  the  legal  title  to  the 
stock,  which  could  be  acquired  only  in  the  way  pointed  out 
in  the  charter  of  the  People's  Bank,  viz.,  by  a  formal  transfer 
of  the  stock  upon  its  books :  Hammond  v.  Hastings,  134  U.  S. 
401,  10  Sup.  Ct.  Rep.  727 ;  1  Cook  on  Stock  and  Stockholders, 
sec.  412  et  seq.  Nor  was  it  the  right  of  the  Exchange  Bank 
to  demand  that  such  a  transfer  should  be  made,  unless  it 
offered  to  discharge  the  lien  upon  the  stock  held  by  the  ®^* 
People's  Bank:  Union  Bank  v.  Laird,  2  Wheat.  390;  Eeese 
V.  Bank  of  Commerce,  14  Md.  271,  74  Am.  Dec.  536.  And 
having  acquired  no  more  than  an  equitable  interest  in  the 
stock,  and  having  neglected  to  take  any  steps  to  protect  itself 
by  giving  notice  of  its  equitable  title  thereto,  the  Exchange 
Bank  is  not  in  a  position  to  complain  that,  between  the  10th 
of  January  and  the  20th  of  November,  1896,  the  People's 
Bank  extended  further  credit  to  Estes.  On  the  contrary,  it 
was  clearly  the  right  of  the  People's  Bank,  up  to  the  time  it 
received  notice  of  the  equity  of  the  Exchange  Bank,  to  treat 
Estes  as  the  rightful  and  legal  owner  of  the  stock,  and  to  deal 
with  him  accordingly:  See  1  Cook  on  Stock  and  Stockholders, 
sec.  425;  23  Am.  &  Eng.  Ency.  of  Law,  694,  and  cases  cited  in 
note  4;  Civ.  Code,  sec.  3077;  Guerry  v.  Perryman,  6  Ga. 
119.  After  receiving  such  notice,  however,  it  was  the  duty 
of  the  People's  Bank  to  respect  the  rights  of  the  Exchange 
Bank  by  regarding  it  as  the  true  owner  of  the  stock,  notwith- 
standing no  formal  transfer  of  it  had  been  made  on  the  books 
of  the  former:  Guarantee  Co.  v.  East  Rome  Town  Co.,  96 
Ga.  511,  51  Am.  St.  Rep.  150,  23  S.  E.  503.  Accordingly, 
after  notice  brought  home  to  it  in  any  way,  the  People's  Bank 
could  no  longer  extend  credit  to  Estes  upon  the  faith  of  his 
ownership  of  the  stock  and  rely  for  protection  upon  the  lien 
for  which  its  charter  provides,  so  far  as  any  new  and  addi- 
tional loan  to  him  was  concerned:  Birmingham  etc.  Co.  v. 
Louisiana  Nat.  Bank,  99  Ala.   379,  13   South.  112. 

3.  The  principles  of  law  above  announced  control  the  case 
at  bar.  Before  imdertaking  to  apply  them  to  the  facts  dis- 
closed by  the  record,  it  is   necessary,  however,  to   dispose   of 
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still  another  point  relied  on  by  counsel  for  the  prevailing  party 
below.  It  was  insisted  that  as  Estes  was  the  president  of  the 
People's  Bank  at  the  time  he  assigned  his  stock,  it  was  charge- 
able with  notice  of  the  fact  that  he  had  made  a  pledge  of  this 
stock  to  the  Exchange  Bank;  and  the  following  cases  were 
cited  in  support  of  this  contention:  Brobston  v.  Penniman, 
97  Ga.  527,  25  S.  E.  350;  Morris  v.  Georgia  Loan  Co.,  109 
Ga.  12,  34  S.  E.  378;  Fouche  v.  Merchants"  Nat.  Bank,  110 
Ga.  827,  36  S.  E.  256;  Singleton  v.  Bank  of  Monticello,  113 
Ga.  528,  38  S.  E.  947.  The  decision  in  each  of  these  cases 
was  brosed  upon  the  proposition  that  a  corporation  which  seeks 
to  enforce  for  its  benefit  a  contract  made  in  its  behalf  by  one 
of  its  officers  is  in  law  chargeable  with  notice  of  whatever  he 
knew  at  the  time  the  contract  was  entered  into.  Xone  of 
these  cases,  therefore,  have  any  bearing  upon  the  case  in  hand. 
829  rpi^g  People's  Bank  is  certainly  not  trying  to  enforce 
against  the  Exchange  Bank  any  contract  with  it  which  Estes, 
acting  as  president  of  his  bank,  made  in  ity  behalf  or  for  its 
benefit.  The  Exchange  Bank  dealt  with  Estes  in  his  indivi- 
dual capacity,  as  a  seller  of  merchandise  and  trader  in  cotton, 
who  desired  to  borrow  for  his  own  personal  use  $1,600,  and 
who  offered  to  pledge  as  security  for  the  loan  certain  shares 
of  stock  of  which  he,  as  an  indiv^idual,  was  the  holder  in  his 
own  right.  With  President  Estes,  the  ranking  officer  of  the 
People's  Bank,  the  Exchange  Bank  had  no  dealings  whatso- 
ever. This  being  so,  the  knowledge  which  Estes  had  concern- 
ing his  transactions  with  the  latter  bank  cannot  be  said  to 
have  been  acquired  by  him  while  acting  in  his  official  capacity 
as  president  of  the  other  bank.  ISTor  can  it  be  serioui^ly  in- 
sisted that  the  People's  Bank  was  chargeable  with  notice  of 
what  Estes  knew  when  he,  after  assigning  his  stock,  induced 
it  to  extend  to  him  further  credit.  In  all  his  subsequent 
transactions  with  the  bank  he  acted  merely  as  an  individual 
who  had  urgent  need  of  moneys  and  dealt  at  arm's-length  with 
its  other  officers,  who,  as  its  duly  authorized  representaives, 
made  to  him  additional  loans  in  ignorance  of  the  fact  that  he 
had  parted  with  his  st/^ck.  Accordingly,  his  knowledge  of 
what  he  had,  acting  in  his  individual  ca])acity,  previously  done 
with  his  stock  was  not  imputable  to  that  bank,  notwithstand- 
ing he  was  its  president:  Merchants'  Xat.  Bank  v.  Dcmere, 
92  Ga.  735,  19  S.  E.  38;  English-American  Loan  Co.  v. 
Hiers.  112  Ga.  823.  38  S.  E.  103.  To  hold  otherwise  would 
be  to  give  to  the  doctrine  of  constructive  notice  an  application 
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wholly  unwarranted;  for  that  doctrine  rests  -upon  purely  equi- 
table principles,  and  cannot  be  invoked  except  in  extreme  cases 
where  justice  demands  its  recognition.  The  case  in  hand  does 
not  belong  to  that  class  of  cases  just  referred  to,  since  it  was 
entirely  owing  to  the  inexcusable  neglect  on  the  part  of  the 
Exchange  Bank  to  give  notice  to  all  concerned  of  its  equities 
that  the  People's  Bank  did  not,  prior  to  November  20,  1896, 
become  aware  thereof. 

4,  It  was  the  privilege  of  the  Exchange  Bank,  on  the  day 
last  mentioned,  or  at  any  other  time  it  might  have  seen  fit, 
to  assert,  as  against  the  People's  Bank,  that  it  did  not  have  a 
valid  lien  for  more  than  $2,900  on  the  stock  issued  by  it  to 
Estes,  and  accordingly  was  bound  to  release  the  stock  upon 
payment  of  that  amount  by  his  assignee.  But  the  Exchange 
Bank  seems  unwilling  to  pay  ^^^  anything  at  all  in  order 
to  remove  this  lien  of  $2,900  which  existed  at  the  time  it 
acquired  the  stock  from  Estes  and  continued  up  to  November, 
20,  1896,  Indeed,  its  petition  was  framed  upon  the  only  theory 
upon  which  it  could  logically  rely  as  a  basis  for  requiring 
the  People's  Bank  to  make  a  transfer  of  the  stock  in  the  ab- 
sence of  an  offer  on  the  part  of  the  former  to  discharge  what- 
ever lien  the  latter  might  have  thereon,  viz.,  that  payments 
by  Estes  upon  his  indebtedness  to  the  People's  Bank  inured 
to  the  benefit  of  his  assignee,  and  so  soon  as  he  discharged 
in  full  such  indebtedness,  the  lien  on  his  stock  could  no  longer 
attach  thereto  and  the  Exchange  Bank,  as  the  equitable  owner 
of  the  stock,  would  be  entitled  to  demand  a  transfer  of  the 
same  upon  the  books  of  tlie  defendant  bank;  that  is  to  say, 
the  Exchange  Bank  occupies  a  situation  similar  to  that  of  a 
person  purchasing  property  which  is  subject  to  the  lien  of  a 
mortgage,  who,  if  he  does  not  himself  wish  to  discharge  such 
lien,  cannot  claim  to  have  an  unencumbered  title  to  the  property 
until  such  time  as  the  mortgagor  shall  have  satisfied  in  full 
his  indebtedness  to  the  mortgagee.  Had  the  Exchange  Bank, 
on  January  10th,  given  notice  that  it  was  the  equitable  owner 
of  the  stock,  the  sum  of  $2,996,  which  Estes  then  owed  to  the 
People's  Bank,  would  represent  the  amount  of  indebtedness  he 
would  be  called  upon  to  discharge  before  the  Exchange  Bank 
could  justly  claim  to  be  entitled  to  a  transfer  of  the  stock 
to  it  on  the  books  of  the  bank  issuing  the  same.  But,  as  has 
been  remarked,  that  bank  did  not  acquire  notice  until  No- 
vember 20th.  when  Estes'  indebtedness  to  it  had  reached  nearly 
$12,000,    consisting    of    an    overdraft    of    $1,879;    a   note    for 
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$1,000,   signed  by   Charles  E.   Estes  and  indorsed  by   G.   H 
Estos,  secured  by  a  pledge  of  ten  shares  of  bank  stock;  and 
certain  other  notes,  upon  which  G-.  H.  Estes  was  liable  either 
as  principal  or  indorser,  calling  for  the  payment  of  $8,768.40. 
These  three  items,  then,  represent  the  amount  of  indebtedness 
which  it  was  incumbent  upon  the  Exchange  Bank  to  show  had 
been  fully  paid  off  by  Estes;  and  it  was,  of  course,  the  right 
of  that  bank  to  demand  that  the  People's  Bank  should  allow 
him  proper  credits  for  all  sums  which  it  received  from  him. 
The  evidence  discloses  that  the  Charles  E.  Estes  note  was  sat- 
isfied in  full  by  the  holder  accepting  in  payment  thereof  the 
ten  shares  of  bank  stock  pledged  as  collateral  security.     On 
the   argument  here  it  was  insisted  that  this  note  was  held 
simply  as  security  for  the  ^^^  payment  of  the  other  notes  above 
referred  to ;  but  his  contention  is  not  sustained  by  the  testi- 
mony as  it  appears  in  the  record  before  us.     The  evidence 
further  discloses  that  the  overdraft  of  $1,879  was,  on  ISTovem- 
ber  20th,  settled  by  Estes  conve}'ing  to  the  People's  Bank  a 
storehouse  and  lot  in  Talbotton.     So  the  real  controversy  pre- 
sented for  determination  by  the  auditor  was :  Had  the  People's 
Bank  realized  from  the  choses  in  action  turned  over  to  it  by 
Estes  and  the  stock  of  goods  covered  by  his  mortgage  to  it  an 
amount    sufficient    to    satisfy    the    third   item   of   $8,768.40, 
presented  by  ten  promissory  notes  upon  which  Estes  was  lia- 
ble?    It  was  shown  that  three  of  these  notes,  aggregating  in 
amount  $699,  had  been  paid;  that  the  proceeds  of  a  sale  un- 
der the  mortgage  of  the  stock  of  goods  were  $3,886.75;  that 
the  net  proceeds  of  certain  choses  in  action  turned  over  to 
attorneys  for  collection  amounted  to  $1,396.30,  and  that  Estes, 
who  had  undertaken  to  collect  on  commission  other  notes  and 
accounts  which  had  been  assigned  to  the  bank,  paid  over    to 
it  $706.16.     Deducting  the  amount  thus  realized  by  the  People's 
Bank,  viz.,  $6,688.21,  from  the  item  of  $8,768.40,  above  re- 
ferred to,  there  would  still  remain  an  unpaid  balance  of  over 
two  tliousand   dollars   on   the  indebtedness  which   Estes   had 
contracted   prior  to   jSTovember   20th. 

It  appeared  on  the  hearing  before  the  auditor  that  Estes 
was  also  indelited  to  the  bank  in  the  sum  of  $1,601.73  on  an 
overdraft  Avhich,  the  plaintiff  below  contended,  he  had  been 
allowed  to  make  after  the  People's  Bank  received  notice  of 
the  equities  claimed  by  the  Exchange  Bank.  The  auditor  was 
of  the  opinion  that  the  plaintiff's  contention  was  not  suffi- 
ciently  supported  by   proof;   yet  as   his   honor   of  the  court 
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below  evidently  entertained  a  different  view,  it  may,  for  the 
purpose  of  this  discussion,  be  granted  that  this  charge  against 
Estes  of  $1,601.73  should  not  be  considered  as  forming  a  por- 
tion of  the  indebtedness  contracted  by  him  before  the  date 
last  mentioned.     We  would  not,  indeed,  deem  it  necessary  to 
refer  at  all  to  this  item  of  indebtedness,  were  it  not  for  the 
fact  that  it  appeared  on  the  hearing  that  the  People's  Bank 
became  the  purchaser  at  the  mortgage  sale  of  Estes'  stock  of 
goods,  subsequently  disposed  of  them  at  a  profit  of  $747.38, 
and  credited  him  with  that  amount  on  his  general  account, 
which,   of   course,   included   the   charge   of   $1,601.73    against 
him.     Counsel   for  the  defendant  in   error   assumed,   on   the 
argument  here,  that  this  credit  of  $747.38  ^^  should  be  ap- 
plied to  the  extinguishment  of  the  indebte.^ness  which  arose 
prior  to  November  20th,  rather  than  to  that  which  was  there- 
after contracted.     We  think  otherwise.     The  mortgage  on  the 
stock  of  goods  having  been  duly  foreclosed,  and  the  People's 
Bank  having  become  the  purchaser  at  the  sale  had  thereunder, 
it  was  the  absolute  owner  of  the  goods,  and  was  certainly  un- 
der no  legal  duty  either  to  Estes  or  his  creditors,  to  give  him 
the  benefit  of  any  profit  it  might  make  upon  a  resale  of  the 
goods.     The  credit  which   the  bank   did,   of  its   own  motion, 
allow  him  on  his  general  account  with  it  was  in  the  nature 
of  a  gift,  purely  personal  in  character.     It  was  doubtless  in- 
fluenced by  a  spirit  of  commendable  fairness  and  liberality  to- 
ward Estes,  which  should  not  be  discouraged  but  applauded. 
We  therefore  hold  that,  as  this  credit  had  not  been  applied  to 
any  particular  item  of  indebtedness,  the  Exchange  Bank  had 
no  right  to  demand  that  it  should  be  appropriated  to  the  pay- 
ment of  a  debt  which  was  covered  by  the  lien  by  which  that 
bank  was  embarrassed. 

When,  on  November  20th,  Estes  executed  this  mortgage  and 
turned  over  to  the  People's  Bank  all  of  his  choses  in  action  as 
security  for  the  payment  of  notes  to  the  amount  of  $8,768.40, 
V'hich  it  held  against  him,  he  did  so  upon  the  express  under- 
standing that  two  of  these  notes  should  first  be  satisfied  out  of 
the  proceeds  realized  from  the  securities  thus  given  to  the 
bank.  These  two  notes  were  signed  by  Estes  and  one  Wilker- 
son,  ostensibly  as  joint  makers,  though  Wilkerson's  true  rela- 
tion to  the  notes  was  that  of  an  accommodation  indorser,  which 
fact  was  known  to  the  bank  when  it  received  them.  Counsel 
for  the  defendant  in  error  insisted  here  that  the  People's  Bank 
had  no  right,  as  against  the  Exchange  Bank,  to  comply  with 
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its  obligation  to  Estes  to  apply  to  the  payment  of  these  notes 
the  proceeds  first  arising  from  the  assets  he  had  turned  over 
to  it  as  security  for  the  payment  of  these  and  other  notes. 
The  point  is  not  well  taken.  Estes  had  a  right,  when  he  vol-  • 
untarily  turned  over  his  assets  to  the  People's  Bank,  to  direct 
it  how  to  apply  the  proceeds  thereof,  and  it  was  bound  to  keep 
faith  with  him,  or  else  be  placed  in  the  awkward  situation  of 
releasing  Wilkerson  from  liability  on  the  notes  by  declining 
payment  of  them  by  Estes,  the  only  real  principal  thereon. 
The  Exchange  Bank  would  accordingly  gain  no  benefit  from  a 
violation  by  the  People's  Bank  of  its  agreement  with  Estes ; 
and  moreover,  it  is  not  the  policy  ^^^  of  a  court  exercising 
equity  jurisdiction  to  countenance  a  suggestion  by  a  party  that, 
in  order  to  protect  him,  it  was  the  duty  of  another  to  disre- 
gard a  solemn  contract  which  he  was  in  good  conscience  bound 
to  respect. 

It  was  developed  on  the  hearing  before  the  auditor  that  the 
People's  Bank  still  hoped  to  realize  from  the  choses  in  action 
turned  over  to  it  by  Estes  between  five  and  six  hundred  dollars. 
But  this  is  a  matter  of  no  significance,  so  far  as  the  present 
case  is  concerned;  for,  as  has  been  seen,  the  plaintiff  based  its 
right  to  the  relief  sought  solely  on  the  ground  that  Estes  had 
fully  discharged  all  of  his  indebtedness  to  the  People's  Bank 
as  to  which  it  could  assert  a  lien  on  his  stock.  As  this  seems 
not  to  have  been  true  in  point  of  fact,  the  plaintiff  was  not  en- 
titled to  an  immediate  transfer  of  the  stock,  and  therefore  its 
action  was  prematurely  brought.  It  is  to  be  noted  that  tlie 
plaintilf's  petition  contained  no  offer  on  its  part  to  pay  such 
indebtedness  to  the  People's  Bank  as  might  not  have  been  dis- 
charged by  the  payments  made  by  Estes,  in  the  event  the  court 
might  decree  that  bank  had  a  right  to  assert  its  lien  in  re- 
gard thereto;  so  the  auditor  was  not  called  upon  to  determine 
preci.-ely  what  amount  it  was  necessary  for  the  Exchange  Bank 
to  pay  to  the  People's  Bank  in  order  to  free  the  stock  from  its 
lien.  In  support  of  his  conchision  that  the  Exchange  Bank 
had  failed  to  show  that  the  defendant  bank  had  been  ])aid  in 
full,  he'  submitted  a  calculation  as  to  how  accounts  stood  be- 
tween Estes  and  that  bank.  It  is  really  immaterial  whether 
this  calculation  was  or  was  not  in  all  respects  accurate,  or 
based  upon  correct  findings  as  to  the  items  of  account  whicii 
should  1)6  taken  into  consideration,  since,  as  we  have  shown 
above,  the  unpaid  balance  of  Estes'  indebtedness  to  the  Peo- 
ple's Bank  which  had  been  contracted  before  it  received  notice 
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of  the  equities  of  the  Exchange  Bank,  amoimted  to  at  least 
$2,000  principal,  exclnsive  of  interest  and  other  items  which  the 
defendant  bank  claimed  should  be  taken  into  account.  Possi- 
bly the  time  may  come  when  the  Exchange  Bank  will  be  enti- 
tled to  a  transfer  of  the  stock  which  is  the  subject  matter  of 
the  present  controvei'sy,  without  paying  anything  to  the  Peo- 
ple's Bank  in  order  to  discharge  its  lien.  Or,  it  may  be,  thei 
Exchange  Bank  will  be  desirous  hereafter  of  acquiring  the  legal 
title  to  the  stock,  even  though  to  do  so  will  involve  the  expendi- 
ture by  it  of  some  money.  If  so,  it  can  institute  another  pro- 
ceeding with  a  view  to  securing  a  decree  *^*  fixing  the  precise 
amount  it  will  have  to  pay  in  order  to  obtain  the  desired  trans- 
fer of  the  stock — provided,  of  course,  the  same  is  not  brought 
to  sale  by  the  People's  Bank  under  its  lien,  to  the  end  that  the 
proceeds  thereof  may  be  applied  to  that  portion  of  the  indebt- 
edness, contracted  by  Estes  prior  to  November  20th,  which  still 
remains  unpaid. 
Judgment  reversed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  absent, 
and  Candler,  J.,  not  presiding. 


On  the  Liability  to  Corporations  of  subscribers  to  their  stock,  see 
the  recent  monographic  note  to  Gettysburg  Bank  v.  Brown,  93  Am. 
St.  Eep.  352-394. 

A  Corporation  has  no  Lien  upon  the  shares  of  its  stockholders  at 
the  common  law:  Boyd  v.  Eedd,  120  N.  C.  335,  58  Am.  St.  Eep.  792, 
27  S.  E.  35.  An  assignment  or  sale  of  stock,  to  a  person  ignorant  of 
a  statutory  lien  thereon  held  by  the  corporation,  will  not  disf^hnrge 
the  lien:  Dorr  v.  Life  Ins.  Clearing  Co.,  71  Minn.  38,  70  Am.  St.  Eep. 
309,  73  N.  W.  635;  monographic  note  to  Victor  G.  Bloede  Co.  v. 
Bloede,  57  Am.  St.  Eep.  394.  See,  also,  Craig  v.  Hesperia  Land  Co., 
113  Cal.  7,  54  Am.  St.  Eep.  316,  45  Pac.  10. 
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INDIA^s^A,  DECATUE  AND  WESTERN  RAILWAY  COM- 
PANY V.  FOWLER. 

[201  111.  152,  66  N,  E.  394.] 

A  RELEASE  Obtained  by  Fraud  is  Absolutely  Void;  it  lias 
no  binding  force,  and  there  is  nothing  to  rescind,     (p.  159.) 

RELEASE  Fraudulently  Obtained— Return  of  Amount  Paid 
Therefor, — A  release  obtained  by  fraud  may  be  disregarded,  and  suit 
brought  on  the  original  cause  of  action  without  first  offering  to  re- 
turn the   amount  paid  for  such  release,     (p.  159.) 

RELEASE— Question  for  the  Jury.— Whether  a  release  was 
fairly  obtained,  and  whether  he  who  signed  it  knew  and  understood 
its  contents  when  he  executed  it,  are  questions  for  the  jury  under 
proper  instruction,     (p.  159.) 

George  W.  Fithian  and  R.  D.  ]\rarshall,  for  the  appellant. 
Shamhart  &  Williams,  for  the  appellee. 

^^^  CARTER,  J.  This  is  an  appeal  from  the  judgment  of 
the  appellate  court  for  the  fourth  district  affirming  a  judgment 
of  the  circuit  court  of  Jasper  county  in  favor  of  appellee  for 
one  thousand  dollars,  recovered  for  a  personal  injury. 

On  July  IG,  1900,  the  appellee,  Solomon  Fowler,  was  a  pas- 
senger on  the  train  of  the  appellant  going  from  Willow  Hill 
to  Ste.  Marie.  During  the  journey  a  bridge  gave  way,  wreck- 
ing the  train,  and  appellee  was  injured.  Nine  days  later,  while 
appellee  was  still  suffering  on  account  of  the  injuries  received, 
the  superintendent  and  an  attorney  of  the  appellant,  together 
with  the  physician  attending  appellee,  called  at  his  home  and 
secured  his  mark  as  a  signature  to  a  jiaper  purporting  to  be  a 
release  of  all  claims  for  danuiges  for  the  personal  injuries  re- 
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ceived  on  account  of  the  wreck,  with  a  receipt  for  thirty-five 
dollars  subjoined.  Appellee  claims  that  he  did  not  know  what 
he  was  signing  and  that  the  release  was  secured  by  fraud  and 
circumvention.  He  brought  this  suit  for  da7nages,  and  on 
the  trial  the  appellant  company  admitted  everything  charged 
in  the  declaration  except  as  to  the  extent  of  his  injuries,  and 
relied  on  the  release  as  a  complete  bar  to  a  recover}^  The  case 
was  tried  twice,  each  time  resulting  in  a  verdict  for  appellee. 

At  the  instance  of  appellant  the  following  special  interrog- 
atory was  submitted  to  the  jury:  "Was  the  receipt  offered  in 
evidence  by  the  defendant  obtained  by  the  defendant  from  the 
plaintiff  by  fraud  and  circumvention?"  The  jury  answered, 
"Yes."  The  question  whether  the  release  was  executed  by  ap- 
pellee with  full  knowledge  of  its  purport  and  under  circum- 
stances that  would  bind  him  was  one  of  fact,  and  has  been  set- 
tled by  the  jury  and  ^^*  the  judgment  of  the  appellate  court 
adversely  to  appellant:  National  Syrup  Co.  v.  Carlson,  155 
111.  210,  40  N.  E.  492 ;  Illinois  Central  R.  E.  Co.  v.  Welch,  52 
111.  183,  4  Am.  Eep.  593.  The  court  properly  refused  the  in- 
struction asked  to  find  for  defendant,  as  there  was  sufficient 
evidence  before  the  jury  to  sustain  a  verdict  for  the  plaintiff. 

Counsel  for  appellant  contend  that  appellee  should  have  of- 
fered to  return  the  amount  paid  him  by  appellant  before  bring- 
ing this  suit.  In  Chicago  etc.  Ey.  Co.  v.  Lewis,  109  111.  120, 
it  was  held  that  an  instrument  absolutely  void  need  not  be  re- 
scinded to  remove  it  out  of  the  way  of  the  assertion  of  a  right. 
If  the  release  was  obtained  by  fraud  it  was  absolutely  void.  It 
never  had  anv  binding  force,  and  there  was  nothing  to  rescind : 
Pawnee  CoafCo.  v.  Eoyce,  184  111.  402,  56  N.  E.  621. 

Counsel  offer  some  criticism  on  the  instructions  given  for 
the  appellee,  but  they  are  in  accord  with  the  law.  Whether 
the  release  was  fairly  obtained,  and  whether  appellee  knew  and 
understood  the  contents  of  the  release  when  it  was  executed, 
iind  whether  he  knew  and  understood  that  he  was  releaping  hin 
right  of  action  against  appellant,  were  all  proper  questions  for 
the  jurv,  and  the  instructions  given  are  like  those  approved 
in  other  cases :  Pioneer  Cooperage  Co.  v.  Romanowicz,  186  111. 
9,  57  N.  E.  864. 

Appellant  complains  of  the  refusal  of  the  court  to  give  an 
instruction  telling  the  jury  that  if  they  believed  that  it  was 
on  account  of  appellee's  own  negligence  or  lack  of  diligence 
that  he  did  not  understand  the  purport  and  effect  of  the  re- 
lease he  could  not  now  be  heard  to  complain  that  he  signed 
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it  without  -understanding  it.  There  was  no  evidence  on  which 
to  base  this  instruction.  Appellee  and  his  wife  were  illiterate, 
and  there  were  no  other  persons  present  than  those  in  the  in- 
terest of  appellant,  and  he  had  to  rely  on  their  representations. 
The  instruction  was  properly  refused. 

Finding  no  error,  the  judgment  will  be  affirmed. 


A  Release  of  a  Clnim  for  damages,  if  obtained  by  fraud,  is  said  to 
be  valid  until  disaffirmed  by  tendering  back  the  consideration  re- 
ceived: Chicago  etc.  E.  E.  Co.  v.  Curtis,  51  Neb.  442,  66  Am.  St.  Eep. 
456,  71  N.  W.  42.  See  the  discussion  of  this  question  in  the  mono- 
graphic note  to  Alabama  etc.  Ey.  Co.  v.  Jones,  55  Am.  St.  Eep.  507- 
512;  Kane  v.  Chester  Traction  Co.,  186  Pa.  St.  145,  65  Am.  St.  Eep. 
846,  40  Atl.  320. 


CASSEM  V.  HEUSTIS. 

[201  111.  208,  66  N.  E.  283.] 
MORTGAGES.— A  Deed,  Though    Absolute    on    Its  Face,  is  a 

mortgage  if  a  written  defeasance  is  simultaneously  executed,  (p. 
162.) 

MORTGAGES— Agreement  Forfeiting  the  Equity  of  Redemp- 
tion.— A  stipulation  in  a  defeasance  that  the  time  of  payment  is  of 
the  essence  of  the  contract,  and  that  in  case  of  failure  therein,  the 
intervention  of  equity  is  forever  barred,  does  not  prevent  the  deed 
and  defeasance  from  operating  as  a  mortgage,  nor  have  the  effect  of 
forfeiting  the  equity  of  redemption  if  payment  is  not  made  as  stipu- 
lated,    (p.  162.) 

MORTGAGES— Agreement  to  Extinguish  the  Equity  of  Re- 
demption.— Where  an  absolute  deed  is  given  as  security  for  an  indebt- 
edness, a  bona  fide  agreement  may  be  made  between  the  mortgagor 
and  the  mortgagee  for  the  extinguishment  of  the  equity  of  redemption 
and  the  vesting  of  the  entire  title  in  the  latter,  but  such  an  agreement 
will  never  be  sustained  unless  the  transaction  is  fair  and  unaccom- 
panied by  oppression,  fraud,  or  undue  influence,     (p.  164.) 

MORTGAGES.— Contracts  Between  a  Mortgagor  and  Mort- 
gagee for  the  Purchase  or  Extinction  of  the  Equity  of  Redemption  are 
always  regarded   with  jealousy  by   courts  of  equity,     (p.   164.) 

AN  ATTORNEY  AT  LAW  Who  Purchases  a  Judgment  Against 
His  Client  for  Less  than  Its  Face  is  bound  to  give  him  credit  for  the 
difference,     (p.   168.) 

PAYMENT,  Presumption  of. — A  promissory  note  found  in  pos- 
session of  the  maker  is  presumed  to  have  been  paid.     (p.  173.) 

MORTGAGE— Agreement  with  Attorney  to  Extinguish  Equity 
of  Redemption,  When  cannot  Stand. — An  agi'eement  between  a  mort- 
gagor and  mortgagee  to  extinguish  the  equity  of  redemption  cannot 
stand  when  the  latter  for  years  was  the  legal  adviser  of  the  former 
in  reference  to  the  lauds  involved  and  other  property,     (p.  176.) 
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ATTORNEYS  AT  LAW— Agreements  to  Increase  Compensa- 
ticn  of. — An  attorney  at  law  cannot,  while  the  business  is  unfinished, 
receive  any  gift  from  his  client  or  bind  the  client  in  any  mode  to 
make  any  greater  compensation  for  his  services  than  he  would  have 
the  right  to  demand  if  no  contract  should  be  made  during  the  rela- 
tion,    (p.  176.) 

ATTORNEYS  AT  LAW.— The  Burden  of  Proof  is  upon  the  At- 
tomey  to  show  that  every  transaction  between  him  and  his  client  is 
fair,  honest,  and  honorable,     (p.  178.) 

WITNESS.— A  Husband  May  Testify  as  a  Witness  for  His 
Wife,  undsr  the  statutes  of  Illinois,  when  the  litigation  concerns  her 
separate  property,     (p.  178.) 

LACHES  in  Attacking  an  Agreement  for  the  Surrender  of  an 
Equity  of  Redemption  is  not  established  by  a  delay  of  nearly  ten 
years,  when  it  appears  that  the  complainant  endeavored  for  years  to 
induce  the  defendant  to  surrender  the  property,  and  repeatedly  called 
at  his  office,  where  he  refused  to  see  her,  or,  learning  of  her  coming, 
vacated  it  and  avoided  her,  and  where,  by  the  statute  of  the  state, 
the  right  to  foreclose  the  mortgage  still  continued  if  it  remained  un- 
paid,    (p.  179.) 

MORTGAGES.— The  Right  to  Foreclose  and  the  Right  to  Re- 
deem are  Reciprocal,  and  neither  is  barred  if  the  other  is  not.  (p. 
179.) 

Bill  filed  September  17,  189-4,  by  Mrs.  Heustis  against  Cas- 
sem  for  an  accounting  as  to  certain  business  transactions  be- 
tween them  and  to  compel  him  to  execute  a  quitclaim  deed. 
The  facts  sufficiently  appear  in  the  opinion  of  the  supreme 
court.  Decree  for  the  complainant,  and  the  defendant  ap- 
pealed. 

Albert  J.  Hopkins,  Fred  A.  Dolph,  Eobert  Bruce  Scott,  and 
David  J.  Peffers,  for  the  appellant. 

George  M.  Hollenbcck  and  Charles  ^Yheaton,  for  the  ap- 
pellee. 

213  MAGEUDEE,  C.  J.  The  appsllant  is  an  attorney  at 
law,  and,  during  the  transactions  here  involved,  the  relation  of 
attorney  and  client,  as  well  as  the  relation  of  creditor  and 
debtor,  existed  between  him  and  appellee.  Appellee  began  to 
consult  him  as  a  lawyer  in  her  business  affairs  as  early  -**  as 
1882,  and  the  relations  thus  indicated  existed  between  them 
from  that  time  until  the  last  of  December,  1887.  While  the 
relation  of  attorney  and  client  existed  between  appellant  and 
appellee,  and  while  the  relation  of  creditor  and  debtor  existed 
between  them,  they  met,  on  February  5.  1885.  and.  as  we  under- 
stand the  evidence,  the  meeting  took  place  at  appellant's  office 
in  Yorkville,  Kendall  county.  There,  on  February  5,  lS8.j, 
appellee  and  her  husband.  James  C.  Heustis,  executed  a  note 
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dated  Yorkville,  February-  5,  1885,  for  $130,  by  which,  one 
year  after  date,  they  jointly  and  severally  promised  to  pay  to 
the  order  of  appellant  $130  with  interest  at  eight  per  cent 
per  annum.  At  the  same  time,  for  the  purpose  of  securing 
this  note  of  $130,  appellee  and  her  husband  executed  to  the 
appellant  a  quitclaim  deed,  conveying  to  him  all  of  appellee's 
one-fifth  int;er(>st,  subject  to  her  mother's  life  e?tate,  in  the  tract 
of  one  hundred  and  thirty-eight  and  ten  one-hundredths  acres, 
mentioned  in  the  statement  preceding  this  opinion.  The  prop- 
erty was  the  separate  property  of  appellee,  inherited  by  her 
from  her  father.  The  deed  was  recorded  the  next  day,  to  wit, 
on  February  6,  1885,  in  the  office  of  the  recorder  of  deeds  of 
Kendall  county.  At  the  same  time,  to  wit,  on  February  5, 
1885,  appellant  executed  to  appellee  the  bond  for  a  deed  men- 
tioned in  the  statement  preceding  this  opinion.  The  bond  was 
in  the  penal  sum  of  $130,  and  its  condition  recited  that,  whereas 
Caroline  Heustis  had  given  to  Randall  Cassem  a  note  for  $130, 
with  interest  at  eight  per  cent,  payable  to  his  order,  and  signed 
>by  her  and  James  C.  Heustis,  if,  on  payment  of  the  note  and 
interest  being  made  at  the  time  when  they  should  become  due, 
Cassem  or  his  representatives,  should,  whenever  thereunto 
afterward  requested,  execute  and  deliver  to  Caroline  Heustis, 
or  her  legal  representatives,  a  good  quitclaim  deed  conveying 
to  her  his  interest  in  the  real  estate  of  William  P.  Boyd,  de- 
ceased, devised  by  him,  and  occupied  by  his  widow,  Sarah  Ann 
Boyd,  containing  one  hundred  and  thirty-eight  acres,  more  or 
less,  and  more  fully  ^*^  described  by  the  quitclaim  deed,  dated 
February  5,  1885,  given  to  said  Cassem,  and  on  reconveyance 
the  description  therein  to  be  used  free  and  clear  of  all  encum- 
brance, then  the  obligation  to  be  null  and  void,  otherwise  to 
be  in  full  force  and  effect,  "it  being  distinctly  understood  and 
agreed  by  and  between  the  parties  hereto  that  the  payment 
herein  above  fixed  shall  be  material  and  of  the  essence  of  this 
contract,  and  that,  in  case  of  failure  therein,  the  intervention 
of  equity  is  forever  barred." 

There  can  be  no  doubt  that  this  deed,  though  absolute  on  its 
face,  was  a  mortgage,  when  considered  in  connection  witli  the 
written  defeasance  or  bond,  executed  simultaneously  with  the 
deed.  Nor  was  it  any  the  less  a  mortgage,  because  of  the  inser- 
tion, in  ilie  bond  of  the  above-quoted  clause,  making  time  of  the 
essence  of  the  contract,  and  barring  the  intervention  of  equity. 
Tennery  v.  Xicholson,  87  Til.  4G4;  Jackson  v.  Lynch.  129  111. 
72,  21  N.  E.  580,  32  X.  E.  24G.     The  doctrine  is  well  settled, 
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that  a  deed^  absolute  in  terms,  if  intended  to  secure  an  indebt- 
edness, is  a  mortgage  whether  the  intention  is  manifested  by 
a  -WTitten  defeasance,  by  parol  declarations,  or  by  the  acts 
of  the  parties:  Price  v.  Karnes,  59  111.  276;  Carr  y.  Rising, 
62  111.  14;  Smith  v.  Doyle,  46  111.  451;  Hunter  v.  Hatch,  45 
111.  178;  Sutphen  v.  Cushman,  35  111.  186.  Where  a  debtor 
conveyed  real  estate  to  his  creditor  by  deed  absolute  in  form, 
and  also  gave  his  note  for  the  amount  due,  and  the  grantee  at 
the  same  tim.e  gave  the  grantor  a  contract  for  a  reconveyance 
of  the  premises  upon  payment  of  the  note  and  interest,  it  was 
held  that  the  deed,  note  and  contract  to  reconvey  all  consti- 
tuted but  one  transaction,  which  was  a  mortgage:  Jackson  v. 
Lynch,  129  111.  72,  21  N.  E.  580,  22  N.  E.  246. 

On  February  24  or  25,  1885,  it  is  claimed  by  the  appellant 
that  a  further  indebtedness  of  $123  was  incurred  by  appellee 
to  him.  Thereupon,  the  old  note  of  $130  was  canceled  and 
surrendered  by  appellant  to  appellee,  and  a  new  note  for  $253, 
made  up  of  the  $130,  represented  by  the  old  note,  and  the  $123 
above  mentioned,  ^^**  was  executed  by  appellee  and  her  hus- 
band, dated  February  5,  1885,  by  the  terms  of  which  the 
makers  thereof  jointly  and  severally  promised  one  year  after 
date  to  pay  to  the  order  of  Eandall  Cassem  $253,  with  interest 
at  eight  per  cent  per  annum.  The  bond  for  a  deed  was  then 
changed  by  inserting  the  sum  of  $253  in  place  of  the  sum  of 
$130,  so  that  it  stood  as  a  bond  for  the  reconveyance  of  the 
property  upon  the  pa}Tnent  of  the  note  for  $253,  instead,  as 
theretofore,  of  the  note  for  $130. 

The  only  indebtedness,  secured  by  the  deed  and  the  defea- 
sance executed  simultaneously  with  it,  was  said  note  of  $253. 
Tlie  evidence  is  clear  and  conclusive  that  both  appellant  and 
appellee  treated  the  conveyance  and  the  bond  for  a  deed  as  a 
security  up  to  December  27,  1887.  Although  tlie  note  was  due 
in  one  year,  to  wit,  on  February  5,  1886,  it  was  extended  by 
agreement  of  the  parties,  either  express  or  implied,  from  time 
to  time,  until  the  settlement  hereafter  referred  to  was  had  on 
December  26  and  27,  1887.  There  is  an  indorsement  upon  the 
back  of  the  note,  showing  that  on  February  19,  1887,  more  than 
a  year  after  the  maturity  of  the  note,  the  appellee  paid,  and 
appellant  accepted  twenty  dollars  and  twenty-four  cents  for  in- 
terest. 

Both  parties  claim  and  admit  that  the  note  for  $253  hasi 
been  paid,  and  that  such  iiayment  was  made  on  Deceml)er  26 
or  December  27,  1887.     The  appellee  contends  that  she  paid 
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the  full  amount  due  upon  the  note  in  money  to  the  appellant 
on  Decemlyer  26  or  27,  1887,  at  his  office  in  Aurora.  Appel- 
lant, on  the  other  hand,  claims  that,  at  that  time,  appellee 
owed  him,  according  to  one  statement  of  the  account,  $541.23, 
and  according  to  another  statement  of  the  account  made  by 
him,  $793.72,  and  that  he  was  paid  by  an  oral  agreement  on  the 
part  of  the  appellee,  consenting  to  allow  him  to  retain  the  title 
to  the  property,  deeded  to  him  February  5,  1885,  as  a  full  pay- 
ment and  satisfaction  of  the  amount  claimed  to  be  due  from  her 
to  him.  He  says  that  the  bond  for  a  deed,  dated  February  5, 
1885,  was  executed  in  duplicate,  and  ^^'^  that  he  had  one  copy 
and  appellee  had  one  copy  of  the  bond;  and  that,  on  December 
26  or  27,  1887,  he  destroyed  his  bond  for  a  deed  in  her  pres- 
ence in  pursuance  of  the  oral  agreement,  but  that  she,  not  hav- 
ing with  her  the  duplicate  copy  of  the  bond,  agreed  that  she 
would  look  it  up,  and  bring  it  in  to  be  destroyed.  If  the  bond 
was  executed  in  duplicate,  the  copy  held  by  her  was'  never  de- 
stroyed, and  was  produced  upon  the  hearing  in  this  case  and 
is  in  the  record.  It  will  thus  be  seen  that  the  appellant  and 
appellee  contradict  each  other  in  regard  to  the  manner  in  wnich 
the  indebtedness,  secTired  by  the  deed  and  the  bond,  was  paid 
and  satisfied. 

This  court  has  held,  it  is  true,  that  where  an  absolute  deed 
of  land  is  given  as  security  for  an  indebtednes's,  a  bona  fide 
agreement  may  be  made  between  the  mortgagee  and  the  mort- 
gagor, by  the  terms  of  which  the  equity  of  redemption  of  the 
mortgagor  may  be  extinguished,  and  the  entire  estate  vested 
in  the  mortgagee,  but  such  an  agreement  for  ihe  extinguish- 
ment of  the  equity  of  redemption  will  never  be  sustained,  unless 
the  transaction  is  fair,  and  unaccompanied  by  any  oppression 
or  fraud  or  undue  influence.  A  court  of  equity  will  never  al- 
low the  mortgagee  to  avail  himself  of  his  position  to  obtain  an 
advantage  over  the  mortgagor  by  securing  such  an  agreement 
for  the  vesting  of  the  entire  estate  in  himself.  Contracts  be- 
tween the  mortgagor  and  the  mortgagee  for  the  purchase  or 
extinguishment  of  the  equity  of  redemption  are  always  regarded 
witli  jealousv  by  courts  of  equity:  \Yest  v.  Reed,  55  111.  242; 
Seymour  v.  Mackay,  126  111.  341,  18  X.  E.  552 ;  Scanlan  v. 
Scanlan,  134  111.  630,  25  X.  E.  652.  In  order  to  determine 
whether  such  a  contract  for  the  extinguishment  of  the  equity 
of  redemption,  if  it  exists,  is  or  is  not  fair  and  just  to  the  m.^rt- 
gagor,  the  relations  between  the  parties  will  be  inquired  into; 
Sutphen  v.  Cushman,  35  111.  186;   Couant  v.  Riseborougli,  139 
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111.  390,  28  K  E.  789;  Burton  v.  Perry,  146  111.  71,  34  N. 
E.  60. 

It  becomes  material,  therefore,  to  inquire  into  the  relations 
which  existed  between  appellant  and  appellee  ^*^  prior  to  De- 
cem.ber  27,  1887,  and  which  existed  at  that  time.  The  ap- 
pellee, during  the  period  from  1882  to  1887  owned  (1)  a  share 
of  one-fifth  in  one  hundred  and  thirty-eight  and  ten  one-hun- 
dredths  acres  of  land,  subject  to  her  mother's  life  estate,  in- 
herited from  her  father;  (2)  a  tract  of  sixty-two  and  sixty- 
four  one-hundredths  acres  of  land  in  Kendall  county,  which 
was  her  homestead;  (3)  two  small  tracts  of  land,  one  of  four 
acres  and  the  other  of  four  and  sixty-four  one-hundredths  acres, 
situated  in  the  same  county,  one  tract  on  one  side  of  the  Fox 
river,  and  the  other  tract  on  the  other  side  of  the  river;  she 
also  owned  a  considerable  amount  of  personal  property,  consist- 
ing, mainly,  as  we  understand  the  record,  of  livestock  upon 
her  farm  of  sixty-two  and  sixty-four  one-hundredths  acres. 

In  1882  appellee  owed  a  certain  amount  of  taxes,  due  and 
payable  upon  her  homestead  farm  of  sixty-two  and  sixty-four 
one-hundredths  acres,  and  consulted  appellant  with  reference 
to  the  payment  of  the  same.  He  advised  that  the  land  be  sold, 
and  that  a  tax  deed  be  obtained.  Accordingly,  on  June  12, 
1882,  the  land  was  sold,  and,  it  not  having  been  redeemed  from 
the  sale,  a  tax  deed  was  issued  on  June  16,  1884,  conveying 
the  sixty-two  and  sixty-four  one-hundredths  acres,  not  to  appel- 
lee, but  to  appellant.  Subsequently,  on  October  29,  1887,  at  the 
suggestion  and  upon  the  advice  of  appellant,  appellee  and  her  hus- 
band, James  C.  Heustis,  executed  another  deed,  conveying  the 
sixty-two  and  sixty-four  one-hundredths  acres  to  the  appellant, 
in  which  they  released  and  waived  their  homestead  rights,  so 
that  appellant  not  only  had  a  tax  deed  upon  the  homestead 
farm,  but  he  had  the  title  thereto  of  the  appellee,  the  owner. 
On  December  29,  1884,  appellant  induced  appellee  and  her 
husband  to  execute  to  him  a  deed,  conveying  to  him  two  small 
tracts,  consisting  the  one  of  four  and  sixty-four  one-hundredths 
acres,  and  the  other  of  four  acres,  known  in  the  record  as  the 
timber  lots.  The  latter  deed  was  recorded  in  the  recorder's 
office  of  Kendall  county  on  December  30,  1894.  Prior  to  this, 
and  on  September  21,  1883,  the  husband  of  appellee  executed 
to  appellant  a  chattel  mortgage  to  secure  a  note  of  $118.  This 
chattel  mortgage  was  taken  up  on  October  18,  1883,  and,  upon 
the  latter  day,  appellee  executed  a  promissory  note,  ^^^  dated 
October  18,  1883,  to  the  order  of  the  appellant  for  $275,  pay- 
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able  on  or  before  October  17,  1885,  with  interest  at  eight  per 
cent.  Before  the  note  for  $275  became  due,  to  wit,  on  Febru- 
ary 5,  1885,  the  same  day  on  which  the  note  for  $253  was  ex- 
ecuted, appellant  induced  appellee  and  her  husband  to  take  up 
and  surrender  the  note  for  $275,  and  execute  to  him  a  new  note, 
dated  February  5,  1885,  for  $289.33,  by  the  terms  of  which  ap- 
pellee and  her  husband  jointly  and  severally  promised  to  pay 
8289.33  to  the  order  of  Randall  Cassem  two  years  after  date, 
with  interest  at  eight  per  cent,  payable  annually.  On  April 
24,  1885,  appellee  executed  to  appellant  a  bill  of  sale,  con- 
veying to  him  some  hogs  upon  the  "Heustis  place"  for  an  ex- 
pressed consideration  of  twenty-six  dollars  and  seventeen  cents. 
Although  this  was  upon  its  face  a  bill  of  sale,  there  is  evidence 
tending  to  show  that  it  was  given  to  secure  a  note  for  twenty- 
five  dollars,  dated  April  24,  1885,  executed  by  appellee  and  her 
husband,  by  which  they  promised  to  pay  jointly  and  severally 
to  the  order  of  appellant  twenty-five  dollars  seven  months  after 
date.  Through  the  execution  of  the  deeds,  chattel  mortgages, 
and  bill  of  sale  above  mentioned,  appellant  obtained  the  title 
to  all  the  property,  real  and  personal,  owned  by  the  appellee 
while  he  was  acting  as  her  attorney.  If  she  had  any  property, 
either  real  or  personal,  which  did  not  pass  into  his  hands  dur- 
ing the  period  above  named,  the  record  fails  to  disclose  it. 
During  all  of  this  time  he  was  acting  as  her  attorney  and  legal 
adviser,  and  charging  her  fees  for  his  services.  There  is  in 
the  record  an  account  drawn  up  by  him  against  appellee,  con- 
taining about  forty-two  items,  more  or  less,  and  more  than  half 
of  the  items  in  this  account  upon  the  debit  side  thereof  are 
charges  for  legal  services  in  certain  specified  suits  and  other 
matters,  claimed  to  have  been  rendered  to  appellee. 

In  view  of  the  relations  between  the  parties,  and  the  absorp- 
tion by  the  appellant  of  the  property  of  the  appellee,  it  be- 
comes material  to  inquire,  more  particularlv  and  in  detail,  into 
the  consideration  of  the  note  for  $253,  ^'^  to  secure  which 
the  deed  of  February  5,  1885,  was  executed.  On  November  1, 
1884,  appellee  and  her  husband  were  indebted  to  one  Franklin 
M.  Hobbs,  a  merchant  in  Yorkville.  in  the  sum  of  $100.  Ap- 
pellant, the  confidential  adviser  and  attorney  of  appellee,  ap- 
proached Hobbs  with  a  view  of  purchasing  his  claim,  or  a  judg- 
ment to  be  obtained  upon  his  claim  against  Mrs.  Heustis.  He 
])roposed  to  Hol)bs  that,  if  the  latter  would  put  his  claim  in 
jaclgmcnt,  appellant  would  pay  him  therefor  twenty-five  dollars 
less  than  the  face  of  the  judgment.     Appellant  stated  to  Hol)l)s 
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that  he  could  not  bring  the  suit  himself,  because  he  was  the  at- 
torney of  Mrs.  Heustis,  but  he  procured  an  attorney  by  the  name 
of  Fitzgerald  to  bring  the  suit.  Accordingly,  suit  was  brought 
before  a  justice  of  the  peace  in  the  name  of  Hobbs  against  appel- 
lee and  her  husband;  the  summons  therein  was  issued  on  No- 
vember 8,  1884,  returnable  November  15,  1884,  at  7  o'clock  in 
the  morning.  On  the  morning  of  November  15,  1884,  judgment 
was  rendered  by  default  against  appellee  and  her  husband  for  the 
sum  of  $101.30,  and  costs  of  suit.  Hobbs  testifies  that  on  that 
day,  as  soon  as  the  judgment  was  entered,  appellant  paid  him 
seventy-one  dollars  and  thirty  cents  for  the  judgment,  and  that 
thereafter  he,  Hobbs,  ceased  to  have  any  interest  in  it.  Exe- 
cution was  issued  on  December  8,  1884,  and  returned  by  the 
constable  "no  property  found."  On  December  12,  1884,  a  tran- 
script was  procured  from  the  justice,  before  whom  the  judg- 
ment was  rendered,  and  filed  in  the  clerk's  office  of  the  circuit 
court  at  Yorkville.  Thereupon  an  execution  was  issued,  and 
levied  upon  the  real  estate  here  in  controversy,  that  is  to  say, 
upon  the  interest  of  the  appellee  in  the  one  hundred  and  thirty- 
eight  and  ten  one-hundredths  acres  of  land.  A  sale  of  the  same 
was  made  on  the  execution,  and  it  was  bought  in  by  one  Hop- 
kins, to  whom  a  certificate  of  purchase  was  issued  in  the  in- 
terest and  for  the  benefit  of  the  appellant.  When  appellant 
was  first  examined  as  a  witness  in  the  case,  he  swore,  in  sub- 
stance, that  he  had  nothing  to  do  with  the  judgment.  But  the 
proof  is  clear  and  conclusive  ^^^  that  he  filed  the  transcript 
in  the  circuit  court,  and  it  also  was  conclusively  proven  that  he 
purchased  the  judgment  of  $101.30  from  Hobbs,  the  owner  of 
it,  for  seventy-one  dollars  and  thirty  cents.  He  did  not  reveal 
to  his  client  his  own  connection  with  the  matter,  but  the  pro- 
ceeding was  instigated  by  him,  and  the  conclusion  is  irresistible 
that  it  Avas  done  for  the  purpose  of  securing  an  interest  in  the 
premises  in  question.  The  trial  before  the  justice  was  at  such 
an  early  hour  that  appellee  and  her  husband  were  not  present, 
and  default  was  obtained  against  them.  Upon  learning  of  this 
judgment,  and  of  the  sale  of  her  property  in  the  manner  above 
stated,  appellee  went  to  appellant  to  consult  him  as  her  legal 
adviser.  It  was  necessary  for  her  to  redeem  the  property  from 
the  sale  thus  made  of  it  under  the  judgment  in  favor  of  Hobbs. 
The  sum  of  $130  was  necessary  to  make  this  redemption,  and 
appellant  proposed  to  her  to  advance  the  money  to  effect  the 
redemption  from  a  sale  in  his  interest  under  a  judgment  owned 
by  himself,  if  she  would  execute  to  him  a  note,  and  give  him  a 
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deed  of  the  premises  in  question  to  secure  it.  She  thereupon 
executed  the  note  for  $130,  already  mentioned,  and  made  the 
deed,  dated  February  5,  1885,  to  appellant  to  secure  the  same, 
the  appellant  at  the  same  time  holding  a  certificate  of  sale 
against  her  property,  upon  which  he  could  finally  obtain  a 
sheriff's  deed  if  she  did  not  herself  make  the  deed  demanded  of 
her.  The  amount  of  this  note  of  $130  went  into  and  made  a 
part  of  the  note  of  $253  already  specified.  Appellant  obtained 
the  judgment  for  $30  less  than  its  face  value,  but,  in  fixing  the 
amount  of  the  note  which  his  client  executed  to  him,  he  made 
her  pay  the  full  amount,  necessary  to  redeem,  without  stating 
to  her  anything  about  the  discount,  at  which  the  judgment  had 
been  sold  to  him  by  Hobbs.  Not  only  was  this  transaction  a 
fraud  upon  his  client,  the  appellee,  but  his  testimony  in  rela- 
tion to  the  matter,  contradicted  as  it  is  by  Hobbs  and  by  the 
justice,  before  whom  the  judgment  was  rendered,  ^^"  cannot 
be  regarded  as  othenvise  than  false.  The  balance  of  the  note 
for  $253,  besides  the  $130  already  mentioned,  to  wit,  the  sum 
of  $123,  is  stated  by  the  appellant  to  have  been  made  up  of 
money  advanced  to  her  and  of  the  price  of  a  lumber  wagon  and 
a  plow  sold  by  him  to  her. 

When  appellant  and  appellee  met  on  the  twenty-sixth  day 
of  December,  1887,  in  appellant's  office  at  Aurora  for  the  pur- 
pose of  having  a  settlement  of  their  accounts,  appellant  really 
and  in  fact  owed  appellee  enough  on  account  of  overcharges, 
such  as  that  already  mentioned  in  relation  to  the  judgment  in 
favor  of  Hobbs,  to  offset  and  overbalance  all  that  was  due  him 
for  principal  and  interest  upon  said  note  for  $253.  At  that 
time,  to  wit,  on  December  26,  1887,  an  account,  running  to 
December  17,  1887,  which  had  been  prepared  by  appellant,  was 
produced,  and  was  the  subject  matter  of  a  conference  between 
himself  and  appellee.  In  this  account  the  total  items  of 
indel)todness,  charged  against  appellee,  amount  to  the  sum 
total  of  $1,027.23.  These  charges  against  appellee  include  the 
amount  of  principal  and  interest,  alleged  to  be  due  upon  the 
two  notes,  one  for  $253,  and  the  other  for  $289.33,  and  various 
items  of  charges  for  services  as  attorney,  and  for  disbursements 
in  lawsuits,  and  for  fees  paid  to  other  attorneys,  and  for  taxes 
advanced,  etc.  The  total  amount  of  credits,  given  to  appellee 
])y  the  terms  of  this  account,  amount  to  $590;  and  the  Ijalance, 
stated  on  the  face  of  the  account  to  be  due  from  appellee  to 
appellant,  is  $437.23.  One  of  the  items  charged  against  ap- 
pellee in  the  account  is  $290.95,  being  the  amount  of  the  prin- 
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cipal  and  interest  alleged  to  be  due  from  February  5,  1885, 
until  December  17,  1887,  upon  the  bond  for  a  deed  for  $253. 
In  the  item  the  sum  of  $290.95  is  alleged  to  be  due,  not  upon 
the  note  for  $253,  but  upon  the  bond  for  a  deed.  In  view  of  the 
fact  that  the  judgment  of  Hobbs  against  appellee  was  procured 
by  appellant,  who  was  then  her  attorney,  and  ^^^  was  pur- 
chased by  himself  with  a  view  of  securing  the  right  to  sell  her 
land  on  execution  to  pay  the  judgment,  it  is  a  serious  question 
whether  he  should  be  allowed  to  charge  against  her  any  part  of 
the  $130  already  mentioned;  but  as  to  thirty  dollars  of  such 
amount,  the  charge  against  her,  with  the  interest  thereon,  was 
improper.  Having  obtained  the  judgment  at  a  sum  less  than 
its  face  by  thirty  dollars,  he  was  bound,  in.  justice  and  equity, 
to  give  her  credit  for  that  thirty  dollars.  He  has  not  done  so, 
however,  in  the  accounting,  so  that  the  charge  against  her 
of  this  thirty  dollars,  with  interest  thereon,  is  wrong.  Again, 
he  charges  her  with  twenty-five  dollars  attorney's  fees,  paid 
to  A.  C.  Little  for  the  trial  of  the  replevin  suit  of  Cassem  v. 
George  E.  Ackerman.  Mr.  Little,  being  placed  upon  the  stand 
as  a  witness,  swears  that  Mr.  Cassem  never  paid  him  a  dollar 
of  the  twenty-five  dollars  so  mentioned  in  the  account ;  so  that 
charge  against  appellee  of  twenty-five  dollars  for  money  paid 
out  on  account  of  attorney's  fees  due  to  Mr.  Little,  is  an  im- 
proper charge.  Again,  under  the  chattel  mortgage,  dated  Feb- 
ruary 5,  1885,  to  secure  the  note  for  $289.33,  a  sale  was  had  of 
the  personal  property,  embraced  in  the  chattel  mortgage,  on  or 
about  ISTovember  1,  1886,  and  $284  was  realized  at  such  sale. 
On  the  debit  side  of  his  account  appellant  charges  the  appellee 
with  $355.80,  being  the  amount  of  principal  and  interest  due 
from  February  5,  1885,  on  the  $289.33  up  to  December  17, 
1887,  while  the  evidence  shows  that,  in  the  fall  of  188G,  more 
than  a  year  before,  nearly  the  whole  amount  secured  by  the 
chattel  mortgage,  to  wit,  the  sum  of  $28-4,  had  been  paid.  It 
is  true  that  he  credits  her  on  the  credit  side  of  the  account 
with  the  $281:;  but  he  charges  her  upon  the  debit  side  with 
interest  upon  the  whole  amount  of  the  mortgage  without  de- 
ducting the  $284,  and  charges  himself  with  no  interest  upon  the 
$284.  In  that  item,  therefore,  he  charged  her  seventy-one 
dollars  and  eighty  cents,  to  Avhich  he  was  not  entitled,  and  it 
would  seem  that  she  was  forced  to  consent  to  the  account  by 
reason  of  the  power,  which  -^"*  he  had  over  her,  as  the  holder 
of  the  title  to  all  her  property,  and  as  the  possessor  of  the 
money,  raised  by  mortgage  upon  her  homestead  farm  in  tlie 
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manner  hereinafter  stated.  In  addition  to  the  items  already 
mentioned,  appellant  obtained  from  appellee  a  deed  conveying  to 
him,  as  already  stated,  in  December,  1884:,  the  two  small  tracts, 
one  containing  four  acres  and  the  other  four  and  sixty-four  one- 
hundredths  acres,  making  altogether  eight  and  sixty-four  one- 
hundredths  acres  for  the  expressed  conbideration  of  $200.  Ac- 
cording to  her  testimony,  the  only  consideration  for  this  con- 
veyance was  the  sum  total  of  certain  items,  amounting  to  forty- 
five  dollars  and  eighty-eight  cents;  according  to  his  testimony, 
the  consideration  was  $200,  but  just  how  he  paid  her  $200,  if 
he  did  so,  does  not  appear  from  the  record.  It  is  true  that 
appellee  executed  a  receipt  to  the  appellant,  dated  December  29, 
1884,  for  $200,  recited  to  be  in  settlement  to  that  date  in  full 
against  him  of  all  accounts,  and  he  also  himself  signed  a  receipt 
to  her  for  the  sum  of  $200  containing  the  following  recital: 
^■^By  virtue  of  land  deal  being  in  full  of  legal  services  to  date, 
and  also  in  full  of  the  following  items"  (and  then  follow  cer- 
tain items  making  a  total  of  forty-five  dollars  and  eighty- 
eight  cents  ).  She  was  made  to  sign  a  large  number  of  papers 
by  the  appellant,  and  swears  that  she  does  not  remember  signing 
this  receipt  for  $200,  and  claims  that  he  did  not  pay  her  $200 
for  the  eight  acres  in  question.  If,  however,  he  did  so,  the 
proof  is  quite  clear  that  the  eight  and  sixty-four  hundredths 
acres  was  worth  from  forty  dollars  to  fifty  dollars  -an  acre,  $140 
more  than  the  consideration  named  in  the  deed.  In  addition  to 
this,  a  tenant  of  appellee's  homestead  farm  by  the  name  of 
Johnston  had  given  a  note  for  rent  amounting  to  $156.  Suit 
was  brought  by  appellant  against  Johnston  upon  this  note  in 
the  name  of  one  Redding,  and  judgment  was  obtained  before  a 
justice  of  the  peace  for  $158.16;  but  it  is  clear  from  the  testi- 
mony that  Eedding  had  no  interest  whatever  in  the  claim  or 
the  judgment,  and  why  his  name  was  used  does  not  clearly  ap- 
pear. This  judgment  was  not  collected  of  Johnston,  but  it 
appears  from  documents  ^^^  introduced  in  evidence  by  the  ap- 
pellant himself  that  he,  himself,  was  indebted  to  Johnston  in 
the  sum  of  about  $800,  so  that  if  he  had  been  diligent  in  the 
prosecution  of  his  client's  interest,  he  could  have  used  a  por- 
tion of  his  own  indebtedness  to  Johnston  for  the  purpose  of 
paying  the  Eedding  judgment.  Other  items  of  overcharges 
could  be  readily  pointed  out,  which,  taken  together,  would  show 
most  conclusively  that,  on  December  26,  1887,  appellee  really 
owed  appellant  nothing  on  the  note  for  $253.  It  is  question- 
able whether  under  the  authorities,  and  for  the  reasons  here- 
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after  stated,  appellant  had  any  right  to  get  a  deed  from  the 
appellee  of  the  eight  and  sixty-four  one-hundredths  acres  of 
land  in  payment  of  his  legal  services,  while  he  was  acting 
as  her  attorney  with  reference  to  that  land,  as  well  as  with 
reference  to  the  rest  of  her  property.  But  the  court  below  re- 
fused to  disturb  this  conveyance,  and  appellee  has  assigned  no 
cross-error  upon  the  record,  and,  therefore,  we  leave  the  decree, 
so  far  as  that  matter  is  concerned,  undisturbed. 

But  independently  of  all  that  has  been  said  thus  far,  we  are 
satisfied  from  the  evidence  that  appellee  paid  appellant  in 
money  all  that  was  due  him  upon  this  note  for  $253  on. the 
twenty-seventh  day  of  December,  1887,  and  was  thereafter, 
under  the  terms  of  the  bond  for  a  deed,  entitled  to  have  a  recon- 
veyance from  him  of  her  interest  in  the  one  hundred  and  thirty- 
eight  and  ten  one-hundredths  acres  here  in  controversy. 

It  has  already  been  stated  that,  by  means  of  a  tax  deed  to 
himself  dated  June  16,  1884,  and  by  means  of  another  deed, 
dated  October  29,  1887,  executed  to  him  by  appellee  and  her 
husband,  he  held  the  title  to  appellee's  homestead  farm,  con- 
taining sixty-two  and  sixty-four  one-hundredths  acres.  He  re- 
solved to  raise  by  mortgage  upon  this  farm  the  sum  of  $800, 
and  it  is  clear  from  the  evidence  that  the  object  of  raising  this 
money  was  to  pay  himself  what  he  claimed  to  be  due  to  him 
from  appellee  on  account  of  alleged  legal  services,  and  other 
services,  xiccordingly,  he  obtained  a  draft  for  $800.  This 
draft  bears  date  Morris,  Illinois,  December  -^^  14,  1887,  and 
is  for  the  sum  of  $800,  and  payable  to  the  order  of  Thomas 
Fletcher,  and  appears  to  be  drawn  by  the  Grundy  County  Xa- 
tional  Bank  upon  the  First  National  Bank  of  Chicago.  On  the 
back  of  it  is  the  following  indorsement :  "Pay  Eandall  Cassem, 
or  order. — Thomas  Fletcher.''  Having  in  his  possession  this 
draft  for  $800,  appellant  wrote  several  letters  to  appellee  to 
come  to  his  office  in  Aurora.  Their  meeting  there  on  Decem- 
ber 26,  1887,  was  in  pursuance  of  the  notices  tluis  given  by 
letter.  Besides  appellant  and  appellee,  there  were  present  at 
that  time  in  appellant's  office,  James  C.  Heustis,  appellee's 
husband,  and  one  James  D.  Eiddell.  Appellant  executed  a 
deed  from  himself  to  James  D.  Eiddell,  conveying  the  home- 
stead farm  of  sixty-two  and  sixty-four  one-hundredths  acres  to 
Eiddell  for  the  nominal  consideration  of  one  dollar.  A  mort- 
gage was  then  executed  by  Eiddell  to  Fletcher  to  secure  the 
$800.  Why  appellant  put  the  title  in  the  name  of  Eiddell, 
and   procure  the  latter  to  execute  the  mortgage,  instead  of  ex- 
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ecuting  tho  mortgage  himself,  or  instead  of  conveying  the  prop- 
erty to  appellee  and  letting  her  execute  the  mortgage,  is  not 
apparent,  but  the  fact  that  the  whole  matter  was  arranged  for 
his  own  benefit  is  quite  apparent.  Probably  the  reason  for  this 
singular  transaction  was  his  own  unwillingness  to  become  liable 
by  himself  signing  any  not-es  or  mortgage  to  secure  the  loan  of 
$800.  In  connection  with  the  making  of  the  deed  to  Eiddcll 
and  the  execution  of  the  mortgage  by  Riddell  he  presented  to 
appellee  the  account  heretofore  mentioned,  showing  a  balance 
due  to  himself  of  $437.23.  At  the  bottom  of  this  account  ap- 
pears the  following :  "All  the  foregoing  items  of  account  agreed 
to  by  the  parties  hereto  and  settled  December  26,  1887. — Ran- 
dall Cassem,  Caroline  Heustis."  After  the  deed  to  Eiddell  was 
made  and  the  mortgage  was  executed  by  Eiddell,  and  after  the 
balance  of  $437.23  was  agreed  upon  as  the  amount  due  from 
appellee  to  appellant,  and  after  the  written  indorsement  of  the 
account,  ^^'''  made  by  the  appellee  in  writing,  appellant  went 
out  to  get  the  draft  for  $800  cashed,  the  draft  having  been,  dur- 
ing the  transaction  named  in  his  possession;  but  the  bank  wa.3 
closed,  and  the  draft  could  not  be  cashed  that  day.  Eiddell 
claimed  that  there  was  due  to  him  the  sum  of  $100,  and  in- 
sisted that  the  amount  should  be  paid  to  him  that  day.  Appel- 
lant advanced  the  sum  of  $100  to  Riddell,  and  Eiddell  and  ap- 
pellee and  her  husband  left  the  office  late  in  the  afternoon  of 
December  26,  1887.  Besides  the  $100  paid  to  Eiddell,  ap- 
pellant charged  appellee  one  dollar  and  eighty  cents  as  inter- 
est for  the  time  during  which  he  held  the  Fletcher  draft,  to 
wit.  twelve  days,  and  one  dollar  for  recording  the  mortgage  to 
Fletcher,  and  one  dollar  for  drawing  the  Fletcher  note  and 
mortgage,  these  four  items  making  $103.80.  The  sum  of 
$103^^80  was  added  to  the  $437.23,  making  $541.03.  This  sum 
of  $541.03  was  deducted  from  the  $800,  leaving  $258.97. 

Appellee  swears  that  appellant  paid  her,  out  of  the  $800, 
$258.97,  and  retained  the  sum  of  $541.03,  and  that  thereupon 
the  account  between  them  was  closed,  and  her  note  for  $253  was 
paid,  and  that  she  was  entitled  to  a  deed  of  her  interest  in  tho 
one  hundred  and  thirty-eight  and  ten  one-hundredths  acres.  Ap- 
pellant, on  the  other  hand,  swears  that  he  made  out  another 
account,  showing  that  appellee  was  indebted  to  him  in  the  sum 
of  $793.72,  instead  of  $541.03,  and  that  finding  the  indebted- 
ness to  be  so  large  she  then  consented  that,  if  he  would  let  her 
keep  the  $800,  he  might  keep  her  interest  in  the  one  hundred 
and  thirty-eight  and  ten  one-hundredths  acres  of  land,  for  whicli 
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he  held  a  deed.  In  other  words,  his  contention  is  that  she 
took  all  of  the  money,  raised  by  the  mortgage,  and  consented 
to  let  him  keep  the  land  in  payment  for  what  was  due  to  him. 
The  court  below  found  that  the  appellee  had  paid  her  note, 
and  held  that  she  was  entitled  to  a  deed.  We  are  inclined  to 
the  opinion  that  the  holding  of  the  court  below  was  correct. 

The  very  object  of  raising  the  $800  by  mortgaging  the  home- 
stead farm  in  the  way  already  specified  was  to  ^^**  get  money 
to  pay  appellant  what  he  claimed  to  be  due  to  himself.  This 
is  shown  by  appellee's  testimony,  and  by  the  testimony  of  Eed- 
ding,  and  by  all  the  circumstances  of  the  case.  Her  testimony 
upon  the  subject  is  confirmed  by  that  of  her  husband,  James 
C.  Heustis,  and  by  that  of  James  D.  Eiddell,  who  certainly  was 
more  disposed  to  act  in  the  interest  of  appellant  than  of  ap- 
pellee. Appellee's  statement,  that  appellant  retained  $541.03 
out  of  the  $800  to  pay  himself,  and  paid  to  her  only  $258.97  is 
supported  and  confirmed  by  all  the  written  memoranda,  which 
appear  in  the  record.  For  instance,  by  the  terms  of  the  bond 
for  a  deed  executed  on  February  5,  1885,  appellant  was  to  re- 
convey  the  land  here  in  controversy  to  appellee  upon  being 
paid  the  note  for  $253  and  interest  Ihercon  according  to  its 
terms.  Appellee  produces  upon  this  hearing  the  note  for  $253 
with  the  signatures  of  herself  and  her  husbond  torn  off.  In 
other  words,  the  maker  of  the  note  produces  the  note  from  the 
possession  of  the  maker.  It  is  a  general  rule,  that  a  promis- 
sory note,  found  in  the  possession  of  the  maker  thereof,  will 
he  presumed  to  have  been  paid  by  him:  Sut])hen  v.  Cush- 
man,  35  111.  186;  Walker  v.  Douglas,  70  111.  -445;  Harding 
V.  Hawkins,  141  111.  572,  33  Am.  St.  Eop.  347,  31  X.  E.  307; 
Grimes  v.  Hjjliary,  150  111.  141,  36  X.  E.  977. 

Again,  a  paper  in  the  handwriting  of  the  appellant  with 
certain  figures  upon  it,  made  by  him,  is  produced  in  evidence 
from  the  possession  of  the  appellee.  The  figures  upon  this 
paper  in  the  handwriting  of  the  appellant  show  the  deduction 
of  $590,  the  amount  of  the  credits,  from  $1,027.23,  the  amount 
of  the  charges  in  the  account  of  December  26,  1887,  leaving 
a  balance  of  $437.23;  then,  under  the  figures  "437.23"  are  the 
items,  $100,  one  dollar,  one  dollar  and  eighty  cents  and  one 
dollar,  as  above  mentioned,  with  a  total  of  '"541.23"  (which 
should  have  been  $541.03)  ;  then  appear  the  fi.sxires  800 ;  un- 
der them  the  figures  541.23  (541.03),  and  beneath  a  line 
drawn  under  the  figures  "541.23"  appear  the  figures  "258.77'' 
(258.97),  the  result    reached    by    deducting    541.23    (511.03) 
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from  800.  These  figures  in  appellant's  handwriting.  ^^^  pro- 
duced from  the  possession  of  the  appellee,  confirm  her  state- 
ment that  the  settlement  of  December  26,  1887,  was  made  as 
she  claims  it  to  have  been  made.  She  went  back  to  the  office 
on  December  27,  1887,  and  the  appellant  then  obtained  the  cash 
upon  the  draft,  and  paid  her  the  $258.77.  He  claims  that 
he  made  out  a  new  account,  showing  items  of  indebtedness  from 
her  to  him,  amounting  to  $793.72.  This  account  and  the 
items  which  make  it  up  appear  in  his  testimony;  but  there 
is  evidence  tending  to  show  that  she  refused  to  accept  as  cor- 
rect the  items  in  this  account,  which  are  additional  to  the 
items  making  up  the  $541.03,  or  $437.23.  She  consented 
to  indorse  in  writing  over  her  own  signature  the  correctness 
of  the  account,  showing  a  balance  of  $437.23,  but  no  such 
indorsement  of  correctness  on  her  part  appears  upon  the  ac- 
count, showing  the  items  of  the  sum  of  $793.72.  ISTot  only- 
does  the  appellee  produce  from  her  possession  the  canceled 
note  for  $253.00,  and  the  memorandum  of  figures  made  by  ap- 
pellant, which  corresponds  with  her  statement  as  to  what  was 
done,  but  she  produces  from  her  possession  the  written  bond 
or  agreement  for  a  deed  dated  February  5,  1885.  Appellant 
says  that  this  bond  for  a  deed  was  executed  in  duplicate,  and 
that  he  destroyed  his  copy  on  December  26,  1887,  and  that 
she  promised  to  bring  in  her  copy,  and  have  it  canceled  at 
gome  subsequent  date.  She  denies  this,  and  all  the  circum- 
stances confirm  the  truthfulness  of  her  statement.  In  view 
of  the  manner  in  which  he  dealt  with  his  client,  requiring  her 
to  sign  a  writing  on  every  occasion  when  they  had  a  business 
transaction,  as  evidence  of  what  was  done  between  them,  it  is 
singular,  and  not  at  all  credible,  that  he  would  j;iot  have  put 
into  writing  in  some  shape  or  other  the  agreement  which,  he 
says,  was  made  orally  for  the  destruction  of  the  bonds  for  a 
deed,  and  for  the  right  on  his  part  to  retain  the  land  in  pay- 
ment of  his  debt.  In  addition  to  this,  the  position  taken  l>v 
the  appellant  in  this  case  in  regard  to  the  Lester  Kennedy  '''^ 
judgment,  and  the  appeal  bond  executed  by  him  in  connection 
with  that  matter,  is  a  contradiction  of  his  contention  that  he 
was  to  hold  the  land  in  payment,  and  that  she  was  to  take 
the  monev.  Even  if  there  was  such  an  agreement,  it  was  evi- 
dently extorted  from  the  appellee.  The  $800  raised  by  mort- 
gage was  raised  upon  her  property.  The  money  was  hors,  and 
if  she  made  an  oral  agreement  to  let  him  keep  the  land  in 
payment  of  what  was  due  him,  she  was  forced  to  do  so  in  order 
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to  have  the  privilege  of  keeping  her  own  money,  raised  by 
mortgage  upon  her  own  property.  She  executed  on  Decem- 
ber 26,  1887,  an  agreement  in  writing  to  pay  $800  to  James 
D.  Eiddell  in  the  following  amounts:  $125  on  or  before  De- 
cember 26,  1888;  $125  on  or  before  December  26,  1889;  $175 
on  or  before  December  26,  1890;  $175  on  or  before  December 
26,  1891,  and  $225  on  or  before  December  26,  1892,  with  in- 
terest on  the  same  to  be  paid  to  Thomas  Fletcher  for  $800, 
"said  Eiddell  to  retain  the  rents,  issues  and  profits  out  of  lot 
A  in  section  23  ...  .  sufficient  to  liquidate  above  payments 
with  interest  and  taxes." 

As  has  already  been  stated,  appellant,  on  January  26,  1886, 
executed  an  appeal  bond,  when  the  judgment  for  $69.24  ob- 
tained by  Lester  Kennedy  against  appellee  before  a  justice 
of  the  peace  was  appealed  to  the  circuit  court;  and  on  the 
same  day,  to  wit,  January  26,  1886,  appellee  was  induced  to 
execute  to  appellant  an  agreement  to  save  and  keep  him  harm- 
less for  signing  said  appeal  bond  in  the  sum  of  $200,  and 
therein  she  ''further  agrees  she  will  not  require  the  said  Randall 
Cassem  to  convey  the  property  mentioned  in  one  certain  bond 
for  deed,  dated  February  5,  1885,  until  he  has  been  fully 
indemnified  from  said  bond,  and  that  he  shall  hold  said  prop- 
erty as  his  security."  As  late  as  April  3,  1899,  appellant  sets 
up  this  agTeement  in  regard  to  the  appeal  bond  in  an  amend- 
ment to  his  answer,  and  claims  that  he  is  not  bound  to  execute 
a  deed  of  the  property  to  the  ^^^  appellee  because  his  liability 
on  the  appeal  bond  still  remains,  and  the  judgment  is  still 
unpaid.  This  statement  in  his  answer  was  untrue,  as  matter 
of  fact,  because  the  proof  shows  that  on  October  12,  1898,  ap- 
pellee paid  the  Kennedy  judgment.  If  an  oral  agreement 
Avas  made  on  December  26  or  December  27,  1887,  between 
appellant  and  appellee,  by  which  he  became  the  absolute  owner 
of  her  interest  in  the  one  hundred  and  thirty-eight  and  ten 
(iue-hundredths  acres,  how  can  it  be  tnie  that,  on  April  3,  1899, 
he  still  held  the  deed,  and  the  bond  for  a  deed  as  security 
against  his  liability  upon  the  appeal  bond  in  the  Kennedy 
case?  The  two  positions  are  entirely  inconsistent  with  eacli 
other.  If  he  still  held  her  interest  in  the  land  as  security 
for  his  liability  on  the  appeal  bond,  he  could  not  be  the  abso- 
lute owner  of  the  land  under  any  oral  agreement,  made  as  he 
claims. 

But  if  there  was  an  oral  agreement  made  in  December,  1887, 
that  he  was  to  keep  tlie  land  in  payment  of  his  claim  against 
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appellee,  such  agreement  cannot  stand,  or  be  enforced  against 
her,  and  if  not  absolutely  void,  is  certainly  voidable.  When 
the  agreement  was  made  he  was,  and  had  been  for  years,  her 
legal  adviser  and  attorney  in  reference  both  to  this  land  and 
to  other  property  and  other  matters  in  litigation.  Judge 
Story  in  his  work  on  Equity  Jurisprudence  (section  310) 
says:  "The  situation  of  an  attorney  or  solicitor  puts  it  in  his 
power  to  avail  himself,  not  only  of  the  necessities  of  his  client, 
but  of  his  good  nature,  liberality  and  credulity,  to  obtain 
undue  advantages,  bargains  and  gratuities.  Hence,  the  law, 
with  a  wise  providence,  not  only  watches  over  all  the  transac- 
tions of  parties  in  this  predicament,  but  it  often  interposes 
to  declare  transactions  void,  which,  between  other  persons, 
would  be  held  unobjectionable.'^  In  the  case  at  bar  the  testi- 
mony tends  to  show  that  the  one-fifth  interest  of  appellee  in 
the  one  hundred  and  thirty-eight  and  ten  one-hundredths  acres 
was  worth  from  $1,400  to  $2,000,  and  her  mother,  who  had 
a  life  interest  in  this  share  was  then  seventy-three  years  old. 
An  agreement,  if  made  by  appellee,  to  allow  appellant  ^^-  to 
retain  her  land  in  payment  of  his  legal  services,  was  an  agree- 
ment made  while  the  relation  of  client  and  attorney  existed, 
and  was  an  agreement  made  in  reference  to  the  property  as 
to  which,  in  part,  his  legal  services  had  been  rendered.  "It  is 
a  settled  doctrine  of  equity  that  an  attorney  cannot,  while 
the  business  is  unfinished,  in  which  he  has  been  employed,  re- 
ceive any  gift  from  his  client,  or  bind  his  client  in  any  mode 
to  make  him  greater  compensation  for  his  sendees  than  he 
would  have  a  right  to  demand  if  no  contract  should  be  made 
during  the  relation."  "An  agreement  made  by  a  client  with 
his  counsel  after  the  latter  has  been  employed  in  a  particular 
business,  by  which  the  original  contract  is  varied,  and  greater 
compensation  is  secured  to  the  counsel,  than  may  have  been 
agreed  upon,  when  he  was  first  retained,  is  invalid,  and  can- 
not be  enforced" :  Elmore  v.  Johnson,  113  111.  513,  36  Am. 
St.  Eop.  401,  32  X.  E.  413.  In  Elmore  v.  Johnson,  we  said 
(page  525  of  143  111.,  page  401,  36  Am.  St.  Eep.,  and  page  416, 
32  N".  E.)  :  "The  reason  for  the  doctrine  is  to  be  found  in  the 
nature  of  the  relation  which  exists  between  attorney  and  client. 
That  relation  is  one  of  confidence,  and  gives  the  attorney 
great  influence  over  the  actions  and  interest  of  the  client.  In 
view  of  this  confidential  relation,  transactions  between  attor- 
ney and  client  are  often  declared  to  be  voidable,  which  would 
be    held    to    be    unobjectionable    between    other    parties.     The 
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]a,w  is  thus  strict,  'not  so  much  on  account  of  hardship  in  the 
particular  case,  as  for  the  sake  of  preventing  what  might 
otherwise  become  a  public  mischief.' "  In  the  same  ease  it 
was  also  said :  "The  law  watches  with  unusual  jealousy  over 
all  transactions  between  the  parties,  which  occur  •  while  the 
relation  exists." 

Appellant,  years  after  the  accounting  was  had  upon  De- 
cember 26  and  27,  1887  took,  in  Chicago  and  perhaps  at 
other  points,  certain  depositions  to  sustain  his  contention, 
that  appellee  agreed  to  permit  him  to  retain  her  interest  in 
the  land  as  payment  for  what  was  claimed  by  him  to  be  due 
to  him.  Two  of  these  witnesses  were,  the  ^^  one  a  young 
man  who  was  studying  law  in  his  office  in  December,  1887, 
and  the  other,  a  brother  of  such  young  man  who  happened 
to  come  into  the  office.  They  testify  that,  when  appellant 
obtained  the  money  upon  the  draft  or  check,  it  was  counted 
^nd  passed  over  to  appellee.  Undoubtedly,  as  a  mortgage 
was  executed  upon  appellee's  property  by  Eiddell  who  held 
the  title,  it  was  necessary,  to  justify  the  execution  of  such  a 
mortgage,  to  show  that  appellee  received  the  money  repre- 
sented by  it,  and  unquestionably  the  money  may  have  been 
handed  over  to  her,  and  counted  by  her  or  for  her,  but  all 
this  is  perfectly  consistent  with  her  statement  that  she  paid 
$541.23  of  the  money  there  and  then  to  the  appellant,  and 
kept  only  $258,77  of  it.  Appellant  held  the  title  to  the 
property  by  virtue  of  the  indebtedness  claimed  by  him  to  have 
existed  from  her  to  him,  and  it  is  very  natural  that  a  young 
lad,  not  interested  in  the  matter  at  all,  and  being,  as  is 
shown  in  this  case,  in  another  part  of  tlie  room,  should  con- 
fuse the  talk  about  the  title  of  the  property  as  being  in  the 
appellant  on  account  of  an  existing  indebtedness,  with  a  state- 
ment that  he  was  to  hold  it  in  payment  of  that  indebtedness. 
It  is  shown  that  one  of  these  young  men  was  indebted  to  the 
appellant  in  a  note  for  the  sum  of  $100,  and  the  stenographer, 
who  took  their  testimony,  states  that  appellant  was  to  release 
the  witness  from  his  liability  on  this  note  in  consideration 
of  his  testimony  given  in  the  form  of  a  deposition.  Appellant 
also  takes  the  deposition  of  one  or  two  parties,  who  claim  to 
have  heard  appellee  admit  that  she  had  agreed  to  allow  appel- 
lant to  retain  the  land  in  payment  of  what  was  due  him. 
One  of  these  witnesses  is  impeached  by  three  persons,  who 
swear  that  his  reputation  for  truth  and  veracity  is  bad ;  and 
their  evidence,  as  well  a=  that  already  mentioned,  is  contra- 
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dieted  in  various  particulars,  not  only  by  the  testimony  of  ap- 
pellee but  Iw  differences  in  their  own  statements.  For  in- 
stance, appellant  states  that  appellee,  when  she  found  ^^*  that 
her  indebtedness  to  him  was  as  much  as  $793,  or  more  than 
8800,  said  she  preferred,  as  she  was  to  get  nothing,  to  let 
him  have  the  land  and  let  her  keep  the  money.  But  one  of 
the  witnesses,  alleged  to  have  been  present  in  the  office  on 
December  26  or  27,  1887,  when  the  accounting  occurred,  says 
that  when  she  found  that  she  was  only  to  receive  out  of  the 
$800  about  $200,  she  made  the  statement  that  she  was  willing 
to  let  him  keep  the  land.  Appellant  also  introduces  testimony 
of  two  young  persons,  who  claim  to  have  seen  two  rolls  of 
money,  one  containing  $500,  and  the  other  containing  three 
$100  bills,  in  the  possession  of  appellee  in  her  dining-room 
at  her  house  on  or  about  jSTew  Year's  day  1888.  These  per- 
sons are  contradicted  by  three  or  four  witnesses,  and  it  being 
made  clearly  to  appear  that  $100  of  the  $800  was  handed 
over  for  some  reason  or  other  to  Riddell  and  retained  by  him, 
she  could  not  have  had  at  the  time  mentioned  more  than 
$700  altogether. 

The  burden  was  upon  the  appellant,  in  view  of  the  rela- 
tion in  which  he  stood  to  the  appellee,  to  prove  that  the  trans- 
action was  fair  and  honest  and  honorable.  Any  doubt  as  to 
its  fairness  must  be  resolved  in  favor  of  his  client.  "Without 
making  further  comment  upon  the  testimony,  or  the  evidence 
introduced  by  him  in  the  form  of  depositions  to  contradict 
the  proof  introduced  by  the  appellee,  we  are  of  the  opinion 
tbat  his  testimony  fails  to  overcome  the  case  made  l)y  the  ap- 
pellee. At  any  rate  the  whole  evidence  leaves  the  mind  in 
doubt  as  to  the  fairness  of  the  transaction,  and  this  being  so, 
the  doubt  was  correctly  solved  by  the  chancellor  below  in  favor 
of  the  appellee. 

It  is  contended  by  counsel  for  appellant  that  James  C. 
Heustis,  the  husband  of  the  appellee,  was  an  incom|)etent 
witness,  and  that,  as  her  husband,  his  testimony  in  her  favor 
should  have  been  rejected.  This  contention  is  without  force, 
for  the  reason  that,  under  section  5  of  the  aet  ^^''  in  relation 
to  evidence,  the  husband  may  testify  for  the  wife  where  the 
litigation  is  concerning  her  separate  property.  Here,  the  liti- 
gation is  concerning  appellee's  separate  property,  inherited  by 
her  from  her  father.  It  has  been  lield  by  this  court  tliat,  un- 
der tlie  section  referred  to,  the  husband  and  wife  mav  be 
witnesses  for  and  against  each  other  where  the  litigation  sliall 
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be  concerning  the  separate  property  of  the  wife:  2  Starr  & 
Curtis'  Annotated  Statutes,  2d  ed.,  p.  1837;  McXail  v.  Ziegler, 
GS  111.  224;  Funk  v.  Eggleston,  92  111.  5fS,  34  Am.  Eep. 
13G.  "We  do  not  think  that  the  appellee  was  guilty  of  laches 
in  the  present  case.  The  proof  shows  that  she  endeavored  for 
years  to  induce  appellant  to  deed  back  to  her  her  property, 
and  that  she  called  at  his  office  frequently  when  he  would 
refuse  to  see  her,  or,  learning  that  she  was  coming,  would  va- 
cate the  office  in  order  to  avoid  her.  There  can  be  no  question 
that  the  transaction,  here  sought  to  be  reviewed,  was  originally 
a  mortgage  to  secure  a  debt.  The  right  to  foreclose  that  mort- 
gage w^ould  not  be  cut  off  until  ten  years  had  elapsed  after 
the  maturity  of  the  mortgage.  The  note  for  $253  did  not 
mature  until  February  5,  1886.  The  present  suit  was  brought 
on  September  17,  1894,  less  than  ten  years  after  the  maturity 
of  the  debt  secured  by  the  mortgage.  As  the  right  to  fore- 
close was  not  barred  by  the  statute,  the  right  to  redeem  was 
not  barred,  as  the  two  rights  are  reciprocal.  This  court  has 
often  held  that  the  right  to  redeem  and  the  right  to  foreclose 
are  reciprocal,  and  that,  if  the  one  is  not  barred,  the  other 
is  not  barred:  Carpenter  v.  Plagge,  192  111.  99,  61  N.  E.  530, 
and  cases  there  referred  to;  Jackson  v.  Lynch,  129  111.  72,  21 
X..  E.  580,  22  X.  E.  246 ;  Locke  v.  Caldwell,  91  111.  417. 
The  decree  of  the  circuit  court  is  affirmed. 


Contracts  hctveen  Mortfjafjor  and  mortgagee  io  waive  or  release  the 
equity  of  redemption,  whether  made  contemporaneously  with  the  ex- 
ecution of  the  mortgage  or  subsequently,  are  considered  in  the  mono- 
graphic note  to  Bradbury  v.  Davenport,  55  Am.  St.  Eep.  100-111. 

Contracts  hetwcen  Attornej/  and  client  are  considered  in  the  mono- 
graphic  note   to   Shirk  v.  Noible,  83   Am.   St.   Kep.   159-187. 
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ZACHMANN   V.    ZACHMANK 

[201  111.  380,  66  K  E.  256.] 

CHILDREN. — A  Legitimate  Child  is  One  born  in  legal  wed- 
lock or  within  competent  time  thereafter,     (p.  182.) 

CHILDREN.— The  Presumption  of  Legitimacy  Arising  from 
Birth  in  Wedlock  is  not  overcome  by  proof  of  ante-nuptial  concep- 
tion,    (p.  182.) 

CHILDREN  —Presumption  of  Legitimacy  Though  Conceived 
During  a  Prior  Marriage,— A  child  born  during  wedlock  is  presumed 
to  be  legitimate,  though  the  husband  and  wife  have  been  married  but 
fifteen  days  and  she  had  been  divorced  from  her  former  husband  but 
twenty  days,  such  divorce  being  based  upon  service  of  process  by 
publication,  and  there  being  no  evidence  showing  whether  or  not  such 
husband  was  a  resident  of  the  state  or  lived  with  his  wife  at  or  within 
the  period  of  conception,     (p.  182.) 

HUSBAND  AND  WIFE— Ante-nuptial  Agreement,  When  not 
Enforceable  Against  Widow. — An  ante-nuptial  agreement  providing 
that,  in  consideration  of  a  sum  to  be  paid  out  of  the  husband's  estate, 
the  wife  would  not  claim  the  allowance  or  award  allowed  by  the 
statute,  or  dower,  or  homestead  in  the  lands  owned  by  him,  is  not  en- 
forceable against  her  when  she  repudiates  it,  and  has  not  received 
any  part  of  the  sum  stipulated  for,  and  has  a  minor  child  of  her- 
self and  the  decedent  living  with  her.     (p.  185.) 

HOMESTEAD,— A  Wife's  Ante-nuptial  Agreement  to  Waive 
Her  Homestead  Rights  in  her  husband's  estate  is  not  enforceable 
against  her  when  she  has  residing  with  her  a  minor  child  of  his  and 
hers.     Such  agreement  is  against  public  policy,     (p.  190.) 

HUSBAND  AND  WIFE  —Ante-nuptial  Agreement  Void  in 
Part — When  Void  in  Toto. — An  ante-nuptial  agreement  is  void  in  toto 
where  it  stipulates  for  the  payment  to  a  wife  of  a  stipulated  sum,  in 
consideration  of  which  she  waives  her  right  to  dower,  homestead,  and 
to  a  widow's  allowance,  if,  as  to  the  homestead  and  allowance,  it  is 
not  enforceable,     (p.  190.) 

CHILDREN— Legitimacy  of,  Finding  of,  When  Supported  by 
the  Evidence. — A  finding  that  J.  is  the  son  of  C.  is  not  against  the 
weight  of  the  evidence,  though  there  is  testimony  that  he  is  the  son 
of  a  sister  of  C. 's  wife,  and  it  further  appeared  that  he  was  reared 
in  the  family  of  C.  and  his  wife,  and  treated  and  recognized  by  them 
as  their  son,  and  by  other  sons  and  daughters  as  their  brother,  (pp. 
190,  191.) 

H.  W.  Dikernan,  for  the  appellant, 

Thomas  J.  Holmes,  James  Maher,  and  Ernest  Severy,  for 
the  appellees. 

2*^  BOGGS,  J.  This  was  a  proceeding  in  chancery  for 
tlie  partition  of  the  real  estate  of  which  Christian  Zachmanu 
died  seised,  among  his  heirs  at  law.  The  decree  rendered  in 
the   cause   denied   to   appellant,   the   widow   of   the   deceased, 
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dower  or  homestead  in  the  real  estate,  and  also  decreed  she 
was  not  entitled  to  the  award  out  of  his  personal  estate  given 
by  the  statute  to  the  widow  of  a  deceased  husband,  on  the 
ground  the  terms  and  conditions  of  an  ante-nuptial  agree- 
ment, entered  into  by  and  between  the  appellant  and  the  de- 
ceased, her  husband,  provided  she  should  accept  and  be  paid 
the  sum  of  one  thousand  dollars  out  of  the  estate  of  the  hus- 
band in  full  of  all  her  interest  in  the  estate,  whether  by  way 
of  dower,  homestead  or  widow's  award.  The  decree  further 
declared  the  appellee  Gertrude  was  not  a  daughter  of  said 
deceased  and  not  entitled  to  share  in  his  estate  as  an  heir,  and 
that  John  Zachmann,  deceased,  was  a  son  of  the  deceased,  and 
that  Mary  Mace,  the  daughter  and  only  heir  at  law  of  John, 
was  an  heir  of  said  deceased.  Christian  Zachmann.  Errors 
assigned  by  the  appellant,  and  cross-errors  assigned  by  the 
appellee  Gertrude,  a  minor,  by  her  guardian  ad  litem,  bring 
the  correctness  of  these  findings  before  us  for  review. 

As  the  question  of  the  force  and  effect  of  the  ante-nuptial 
agreement  depends,  to  some  extent,  upon  whether  ^^^  said 
Gertrude  is  the  daughter  of  said  deceased,  the  finding  of  the 
decree  upon  that  point  will  be  first  considered. 

Gertrude  Zachmann  was  bom  December  9,  1891.  The  ap- 
pellant was  her  mother,  and  at  the  date  of  her  birth  was  the 
lawfully  married  wife  of  said  deceased.  Christian  Zachmann. 
The  husband  and  wife  were  living  together  at  the  time  of 
the  birth  of  Gertrude,  and  so  continued  to  live  together  as 
husband  and  wife  during  the  remainder  of  the  lifetime  of  the 
husband.  He  died  July  3,  1901,  at  which  time  Gertrude 
was  of  the  age  of  about  nine  and  one-half  years.  During 
all  of  the  time  intervening  between  her  birth  and  the  death 
of  said  Christian,, Gertrude  resided  in  the  family  of  Christian 
and  the  appellant  as  their  daughter,  and  was  in  all  respects 
treated  by  said  Christian  as  his  child.  He  provided  for  her 
in  all  of  her  wants  and  called  her  his  daughter,  and  in  the 
draft  of  a  will  written  by  himself,  but  never  legally  executed, 
he  called  her  his  daughter  and  devised  to  her  one  of  the  two 
pieces  of  real  estate  here  sought  to  be  partitioned,  and  be- 
queatlied  to  her,  as  his  daughter,  whatever  money  should  re- 
main after  the  payment  of  his  debts  and  funeral  expenses. 
She  lived  in  his  family  as  his  daughter  at  the  time  of  his 
death,  and  the  proof  is  ample  that  he  entertained  the  affection 
of  a  father  for  her.  Every  act  and  every  expression  of  the 
deceased  having  any  bearing  upon  the  question  of  her  pater- 
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nity  indicated  her  legitimacy,  and  the  record  is  barren  of  proof 
having  any  tendency  to  show  he  had  any  doubt  that  he  was 
her  father.  The  only  fact  relied  on  to  cast  doubts  upon  her 
parentage  was  that  her  mother  had  been  married  to  said 
Christian  but  about  fifteen  days  at  the  time  of  her  birth,  and 
that  the  appellant,  her  mother,  had  only  twenty  days  before 
her  marriage  with  Christian  been  granted  a  divorce  from  one 
Wilhelm  Juerge'ns,  her  former  husband.  It  appears  from 
the  transcript  of  the  record  of  the  decree  of  divorce  that  the 
said  Wilhelm  Juergens,  defendant  in  said  divorce  '^'^^  case,  had 
been  notified  of  the  pendency  of  the  bill  for  divorce  by  pub- 
lication. Whether  he  was  a  nonresident  of  the  state  or  on  due 
inquiry  could  not  be  found  was  not  disclosed.  There  was  no 
proof  "whatever  in  the  record  in  the  case  at  bar  that  said 
Juergens  and  the  appellant  had  lived  together  at  or  within 
the  period  of  conception  of  the  said  Gertrude,  nor  is  there 
any  proof  as  to  the  whereabouts  of  said  Juergens  at  any  time. 
Gertrude  was  born  of  the  body  of  the  appellant  while  the 
latter  was  the  lawful  wife  of  said  Christian  Zachmann,  and 
every  child  born  in  lawful  wedlock  is  presumed  to  be  legiti- 
mate: Illinois  Land  and  Loan  Co.  v.  Bonner,  75  111.  315; 
5  Cyc.  626.  "A  legitimate  child  is  he  that  is  bom  in  lawful 
wedlock  or  within  a  competent  time  thereafter" :  1  Blackstone's 
Commentaries,  446.  A  minor  child  reared  in  the  family  of 
a  lawfully  married  husband  and  wife  who  are  living  together 
as  husband  and  wife,  and  is  treated  and  recognized  as  their 
lawful  offspring,  is  prima  facie  to  be  regarded  as  the  child 
of  the  husband,  and  the  burden  of  disproving  such  parentage 
is  cast  upon  those  denying  it:  Metheny  v.  Bohn,  160  111.  263, 
43  iST.  E.  380.  The  conception  of  Gertrude  was  ante-nuptial 
but  her  birth  was  post-nuptial.  The  presumption  which  arises 
from  birth  in  lawful  wedlock  is  not  overcome  by  proof,  merely, 
of  ante-nuptial  conception:  Coke's  Littleton,  344a.  Concep- 
tion during  wedlock  is  not  essential  to  the  presumption  of  legi- 
timacy which  arises  from  birth  in  wedlock:  Rex  v.  Luff.  8 
East.  198;  Dennison  v.  Page,  29  Pa.  St.  420,  72  Am.  Dec. 
644.  The  mere  fact  that  the  legal  relation  of  husband  and 
wife  still  subsisted  between  the  appellant  and  the  said  Juergens 
when  Gertrude  was  conceived  is  not  sufficient  to  overcome 
the  presumption  that  she  was  the  child  of  Christian  Zaehmann, 
^arising  from  the  fact  that  her  mother  was  the  lawful  wife 
of  Zaehmann  when  she  gave  birth  to  Gertrude.  Tliis  pre- 
sumption  is   further   strengthened  by  the  fact   that    Gertrude 
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was  born  witbin  fifteen  days  after  the  marriage  between  her 
mother  and  Zachmann,  ^^*  and  was  received  by  Zachmann, 
who  knew  all  the  facts  relied  on  to  cast  doubts  on  her  parent- 
age, as  his  child,  and  was  cared  for  and  nurtured  by  him  as 
his  daughter  during  the  remainder  of  his  lifetime.  The  court 
erred  in  holding  the  presumption  that  Gertrude  was  the  legiti- 
mate child  of  Christian  Zachmann  had  been  overcome.  The 
decree  should  have  declared  said  Gertrude  to  be  the  daughter 
of  said  Christian  Zachmann,  deceased,  and  as  such  to  be  en- 
titled to  share  in  his  property  as  one  of  his  children. 

The  ante-nuptial  contract  entered  into  between  Christian 
Zachmann  and  the  appellant  was  produced  in  evidence.  It 
expressly  provides  appellant  shall  not  claim  the  allowance  or 
award  allowed  to  a  widow  by  the  statute  or  dower  or  homestead 
in  the  lands  owned  by  him,  and  expressly  waives  and  releases 
her  right  to  claim  such  award,  dower  or  homestead  in  consid- 
eration of  the  payment  to  her  of  one  thousand  dollars  out  of 
the  estate  of  the  husband.  The  agreement  was  signed  by 
Christian  and  by  the  appellant,  and  appended  thereto  is  the. 
certificate  of  Ada  C.  Williams,  notary  public,  showing  that 
both  of  the  parties  to  the  agreement  had  acknowledged  the 
same  before  her,  and  the  certificate  contains  a  clause  showing 
that  the  appellant  and  said  Christian  each  acknowledged  that 
they  had  waived,  released  and  relinquished  all  rights  of  dower 
and  homestead.  The  acknowledgment  is  in  compliance  with  the 
requirements  of  section  27  of  the  conveyance  act,  with  relation 
to  the  waiver  and  release  of  the  estate  of  homestead  in  lands. 

We  have  found  and  herein  declared  that  the  evidence  es- 
tablished that  Gertrude  Zachmann  was  the  daughter  of  said 
appellant  and  said  Christian  Zachmann,  deceased,  and  is  one 
of  the  heirs  at  law  of  said  Christian.  She  was  less  than  ten 
years  old  at  the  time  of  the  death  of  her  father.  The  appel- 
lant, said  Christian,  and  the  child,  Gertrude,  lived  together 
as  a  family  at  the  time  of  the  death  of  said  Christian. 

^*  The  ante-nuptial  contract,  at  the  date  of  the  death  of 
said  Christian,  was  purely  executory,  and  was  repudiated  by 
the  appellant,  who  claimed  her  widow's  award  and  dower  and 
homestead  in  the  real  estate  of  the  deceased.  It  was  contended 
in  the  trial  court  that  the  ante-nuptial  contract  could  not  l)e 
regarded  as  executory.  This  contention  was  based  upon  the 
insistence  it  appeared  from  the  proof  the  appellant  received 
from  Christian,  during  his  lifetime,  the  sum  of  throe  lumdrod 
and    fifty    dollars    on    the    ante-nuptial    contract.     The    chan- 
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cellor  found  adversely  to  this  contention,  and  that  finding  was 
clearly  correct.  The  money  paid  to  the  appellant  by  the  said 
Christian  was  shown  to  have  been  handed  to  her  for  the  pur- 
pose of  discharging  claims  against  said  Christian  and  paying 
household  bills  and  family  expenses.  The  sum  of  sixty-seven 
dollars  alleged  to  have  been  received  by  the  appellant  from 
Mrs.  Cull  for  the  rent  of  a  portion  of  the  homestead  property 
after  the  death  of  Christian  was  not  received  as  a  payment 
on  the  amount  specified  to  be  paid  in  the  ante-nuptial  con- 
tract. The  appellant  had  repudiated  the  ante-nuptial  agree- 
ment, and  received  the  rents  under  the  belief  she  was  entitled 
thereto  until  her  dower  and  homestead  in  the  real  estate  of 
her  deceased  husband  should  be  assigned  to  her.  The  legality 
of  this  claim  to  the  rents  need  not  be  here  adverted  to.  It 
is  sufficient  for  the  present  purposes  that  the  amount  so  col- 
lected did  not  constitute  a  payment  on  the  ante-nuptial  con- 
tract. 

The  family  of  the  deceased,  Christian  Zachmann,  at  the 
time  of  his  death,  consisted  of  himself,  the  appellant  (his 
wife),  and  their  daughter,  Gertrude.  The  family  of  the  ap- 
pellant, the  widow  of  Christian,  after  his  death  consisted  of 
herself  and  the  said  Gertrude,  the  daughter  of  herself  and 
her  deceased  husband.  Did  the  unexecuted  ante-nuptial  con- 
tract bar  her  right  to  the  award  which  section  74  of  chapter 
3,  entitled  "Administration,"  etc.,  provides  shall  be  set  apart 
for  widows  of  deceased  husbands  whose  estates  are  adminis- 
tered in  this  state?  We  ^^^  think  not.  In  Phelps  v.  Phelps, 
72  111.  545,  22  Am.  Rep.  149,  it  was  said  that  the  allowance 
of  a  widow's  award  was  pro\dded  out  of  motives  of  public  con- 
cern, and  that  there  are  grave  reasons  why  a  law  enacted  from 
public  considerations  should  not  be  abrogated  by  mere  private 
agreement,  and  that  it  would  be  in  contravention  of  the  policy 
of  the  law  to  permit  a  man,  by  an  ante-nuptial  agreement, 
to  relieve  his  estate  from  the  operation  of  the  statute  provid- 
ing that  an  allowance  should  be  made  for  the  maintenance  of 
his  widow  and  minor  children  for  a  limited  period,  and  upon 
this  reasoning  we  held  that  an  ante-nuptial  agreement  was 
inoperative  as  to  the  widow's  award.  In  that  case  one  child, 
born  of  the  marriage,  was  living  with  the  widow  at  the  time 
of  the  application  for  an  award.  The  contract  was  a  bare 
undertaking  on  the  part  of  the  widow  that  she  should  have 
no   rights    in   the   property   of   the   husband    after   his    death. 
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but  that  the  same  should  pass  to  his  administrators  and  exec- 
utors free  from  all  claims  on  her  part. 

In  Weaver  v.  Weaver,  109  111.  225,  there  was  no  child  or 
children  of  the  deceased  husband  and  his  widow,  but  a  son 
of  the  husband  by  a  former  marriage  and  the  daughter  of 
the  wife  by  a  former  marriage  lived  in  the  family  of  the  de- 
ceased husband  as  members  of  his  family.  The  ante-nuptial 
agreement  provided  for  the  payment  of  twelve  thousand  dol- 
lars to  the  wife,  and  the  same  had  been  paid  in  full  by  the 
legal  representatives  of  the  deceased  husband  and  accepted  by 
the  widow.  We  held  the  widow  was  concluded  by  the  ante- 
nuptial agreement,  and  there  said  (page  233)  :  "A  widow  hav- 
ing a  family,  consisting,  in  part,  of  the  decedent's  children, 
is  entitled  to  the  widow's  award  notwithstanding  there  is  an 
outstanding  ante-nuptial  executory  contract,  by  which  she  has 
agreed  to  accept  a  certain  sum  of  money  or  something  else  in 
lieu  of  it.  In  other  words,  under  the  circumstances  stated, 
so  long  as  the  contract  remains  executory  she  may  repudiate 
it."  And  speaking  of  the  other  authorities  relied  ^^''  upon 
to  sustain  the  view  pressed  upon  the  court  that  an  ante-nuptial 
agreement  was  inoperative  to  abrogate  the  provisions  of  the 
statute  providing  for  a  widow's  award,  further  said:  "It  will 
be  found  that  in  every  case  where  it  has  been  held  the  widow 
was  not  bound  by  the  ante-nuptial  agreement,  the  widow's 
family  consisted,  in  part,  of  a  child  or  children  of  the  de- 
ceased husband,  and  that  the  agreement  was  unexecuted  by  his 
legal  representatives.  So  far  the  matter  has  come  in  actual 
judgment  and  is  authoritatively  settled,  but  no  farther.  On 
the  other  hand,  the  cases  already  cited  fully  establish  that 
where  such  an  agreement  has  in  good  faith  been  fully  per- 
formed by  the  husband's  legal  representatives  the  widow  will 
be  concluded  by  it,  whether  there  be  any  such  children  or  not." 
The  declaration  there  made  that  it  was  judicially  settled  that 
a  widow  whose  family  consisted,  in  part,  of  a  child  of  her  de- 
ceased husband  was  not  bound  by  an  ante-nuptial  agreement 
which  was  unexecuted  and  repudiated  by  her,  stated  correctly 
the  principle  applicable  to  the  circumstances  of  the  case  at 
bar.  The  later  cases  of  McMahill  v.  McMahill,  113  111.  -iGl , 
Spencer  v.  Boardman,  118  IlL  553,  9  K  E.  330,  and  Christy 
V.  Marnion,  163  111.  225,  45  N".  E.  150,  announce  no  doctrine 
inconsistent  with  that  declared  in  Weaver  v.  Weaver,  109  111. 
225.  In  Mc]\rahill  v.  Mc:Mahill.  113  111.  4G1,  the  widow  ac- 
cepted the   sum   of  money   specified   in   the   ante-nuptial   con- 
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tract  to  be  paid  to  her,  and  it  was  held,  upon  the  authority 
of  Weaver  v.  Weaver,  109  111.  225,  that  her  right  to  a  widow's 
award  was  barred.     In  Spencer  v.  Boardman,  118  111.  553.  9 
K.   E.   336,  there  were  no  children  born   of  the  marriage  to 
which   the   ante-nuptial   contract  related,   and   no   children   of 
the  husband  by  his  former  marriage  resided  in  his  family  at 
the  time  of  his  death,  and  the  ruling  that  the  widow  was  barred 
of  her  right  an  award  was  therefore  entirely  consistent  with 
the  doctrine  of  the  Weaver  case.     In  Christy  v.  Marmon,  163 
111.  225,  45  N.  E.  150,  in  which  it  was  held  that  the  right  to 
an  award  was  barred  by  an  ante-nuptial  contract,  the  husband 
left  no  children  ^^  him  surviving.     In  the  case  at  bar  the 
deceased   husband   left  him   surviving   a  minor  daughter   and 
the  appellant,  his  widow.     The  ante-nuptial  contract  remained 
executory — a    bare    agreement — and    it    was    therefore   -wTithin 
the   power   of   the   appellant   to   decline   to   be   bound    by   the 
provisions  of  the  contract  as  to  her  right  to  the  widow's  award. 
We  think  appellant  was  also  entitled  to  assert  and  maintain 
the  right  to  a  homestead.     That  the  appellant,  unless  barred 
by  the  ante-nuptial  agreement,  is  entitled  to  a  homestead  in 
the  house  and  lot  having  the  street  number  of  229  South  San- 
gamon   street,   is   beyond   question.     Though   the   ante-nuptial 
agreement  contained  a  clause  releasing  and  waiving  the  right 
of  homestead,    and   though   the   agreement   was    acknowledged 
in  conformity  with  the  statute  regulating  the  waiving  antl  re- 
leasing of  the  estate  of  homestead,  still  we  think  the  agree- 
ment was  inoperative  to  destroy  the  right  of  homestead  given 
by  the  statute  to  the  appellant.     In  McGee  v.  IMcGee,  91  111. 
54S,   we   said  the  statue   providing  for  the  exemption   of  the 
homestead    was    made    from    motives    of    public    concern,    and 
that  it  was  not  in  the  power  of  a  father  and  mother,  by  an  ante- 
nuptial   agreement,   to   so   provide   as   to   deprive   their   minor 
children  of  the  benefits  of  the  statute  in  case  of  their  death, 
and  said  (page  553)  :  "It  woiild  seem  to  follow,  therefore,  tiiat 
the  children  of  the  parties,  no  matter  what  construction  shall 
be  given   to  the   ante-nuptial   contract,   during  their   minoritv 
are   entitled   to   the  l:)enefit   of  their   father's   homestead ;    and 
how  can  it  be  preserved  to  them  unless  it  is  set  apai't  to  their 
mother,  as  their  natural  guardian?     Should  the  cnnstrnction 
contended    for   be   adopted    it    would    deprive   the   children    of 
the   decedent   of   the  lienefits   which   \hh   humane   statute   was 
intended  to  throw  around  them  in  their  tender  vears,  and  it 
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seems  to  us  a  proposition  wanting  in  the  support  of  both  Liw 
and  reason  that  they  can  be  deprived  of  such  right  by  an 
ante-nuptial    agreement   between  ^^^  their     parents,     however 

comprehensive  in  its  terms The  policy  of  the  law  is  to 

provide  a  home  for  the  family,  that  they  may  be  kept  together; 
and  the  mother  is  not  obligated  by  her  ante-nuptial  agreement 
to  abandon  her  cbildren,  but  may  share  with  them  the  home- 
stead which  their  father,  in  his  lifetime,  had  provided,  so 
long  as  tbe  youngest  child  is  under  twenty-one  years  of  age." 

In  :\rcMahill  v^  McMahill,  105  111.  596"!  44  Am.  Eep.  819, 
it  was  held  that  the  ante-nuptial  agi'eement  there  under  con- 
sideration was  ineffectual  to  bar  the  claim  of  homestead  in  the 
wife.  The  contract  there  being  considered  was  not  executed 
in  conformity  with  the  statute  as  to  the  release  of  a  homestead, 
and  while  the  want  of  an  acknowledgment  in  conformity  to 
the  statute  is  adverted  to  and  commented  upon  in  the  course  of 
the  opinion,  it  was  there  said  that  the  principle  announced 
in  Phelps  v.  Phelps,  72  111.  545,  22  Am.  Rep.  149,  that  a  stat- 
ute which  had  been  adopted  out  of  motives  of  public  concern 
should  not  be  abrogated  by  a  private  agreement,  was  applica- 
ble to  the  question  then  before  the  court,  and  that  the  case  then 
before  the  court  was  within  the  scope  of  that  principle.  It 
is  manifest  that  in  the  decision  of  the  ]\IcMahill  case  it  was 
recognized  that  the  statute  providing  for  the  exemption  of 
homestead  to  a  householder,  and  to  the  widow  and  children  of 
a  deceased  houseliolder  until  such  children  should  reach  the 
age  of  twenty-one  years,  was  enacted  from  considerations  af- 
fecting the  puljlic  welfare,  and  that  the  principle  wliieli  gov- 
erned and  controlled  the'  decision  in  Pbelps  v.  Phelps,  72  111. 
545,  22  Am.  Eep.  149,  as  to  the  effect  of  an  ante-nuptial  agree- 
ment to  bar  the  widow's  right  to  the  widow's  award,  had  like 
controlling  effect  upon  an  ante-nuptial  agreement  providing 
tbe  right  of  homestead  sliould  be  waived  and  released. 

In  Crum  v.  Sawyer,  132  111.  443,  24  X.  E.  95(),  the  ante- 
nuptial agreement  there  held  to  be  ineffective  to  l^ar  boniestead 
was  not  acknowledged,  and  the  decision  in  that  case  was  al- 
lowed to  rest  upon  the  ground  that  the  mere  ante-nuptial 
agreement,  unacknowledged,  could  not  operate  to  release  ^'*'^  tho 
estate  of  homestead.  In  Achilles  v.  xVehilles,  137  111.  589.  28 
X.  E.  45,  tlie  ante-nuptial  contract  had  not  been  acknowledged 
in  conformity  with  the  provisions  of  the  statute  with  relation 
to  the  release  of  the  estate  of  homestead,  and  the  decision  that 
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the  ante-nuptial  agreement  was  inoperative  to  waive  and  re- 
lease the  homestead  of  the  widow  was  clearly  correct  upon  that 
ground.  The  ante-nuptial  contract  in  the  case  at  bar  was  exe- 
cuted and  acknowledged  in  compliance  with  the  requirements 
of  the  statute  with  reference  to  the  release  and  waiver  of  the 
estate  of  homestead,  and  the  question  seems  now  to  be  pre- 
sented for  the  first  time  whether  an  executory  ante-nuptial 
contract  so  executed  and  acknowledged  is  enforceable  against 
the  widow  where  there  is  a  minor  child  of  the  party  to  the  agree- 
ment, who,  together  with  the  widow,  is  interested  in  the  preser- 
vation of  the  right  of  homestead. 

The  object  of  the  homestead  exemption  act  is  to  secure  to 
the  householder  and  his  family  the  possession  and  enjoyment 
of  a  home  which  shall  be  secure  to  them  against  the  misfor- 
tunes of  life,  and  to  continue  such  homestead  for  the  benefit 
of  the  surviving  husband  or  wife  during  life,  and  the  children 
of  the  householder,  if  any  there  be,  until  such  children  shall 
have  reached  the  age  of  twenty-one  years.  Statutes  which  the 
law-making  body  has  been  moved  to  enact  out  of  concern  for 
the  public  welfare  as  well  as  for  the  benefit  of  those  to  be 
more  directly  affected  by  the  statute,  in  so  far  as  such  enact- 
ments confer  privileges  and  exemptions  on  persons  for  the 
personal  benefit  of  such  persons  and  also  for  the  benefit  of 
others  to  whom  the  person  so  intrusted  with  the  right  or  ex- 
emption sustains  some  relation  which  creates  an  obligation  for 
the  care,  support  and  maintenance  of  such  person  so  intrusted 
with  such  right  or  privilege,  are,  as  a  general  rule,  so  construed 
as  not  to  allow  the  donee  of  the  privilege  or  exemption  to  treat 
it  as  a  personal  right  or  privilege.  The  exemption  of  personal 
^^^  property  of  the  debtor  who  is  the  head  of  a  family  can- 
not be  waived  bj/  a  contract  in  advance  entered  into  by  the  head 
of  a  family,  for  the  reason  the  exemption  is  for  the  benefit 
of  the  family  of  the  debtor  as  well  as  for  himself,  and  the 
debtor  cannot,  for  that  reason,  be  permitted  to  contract  in  ad- 
vance to  deprive  himsoli  and  family  of  the  advantage  intended 
to  be  preserved  to  them  by  the  law :  Recht  v.  Kelly,  82  111.  147, 
25  Am.  Ecp.  301.  In  the  case  cited  it  was  said  such  a  conti-act 
by  tJie  head  of  a  family  would  be  in  contravention  of  the  policy 
of  the  law,  and  hence  would  be  inoperative  and  void.  "Laws 
enacted  from  considerations  of  public  concern  and  to  subserve 
the  pul)lic  welfare,"  it  was  there  said,  "'cannot  be  abrogated 
by  mere  personal  agreements." 
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The  courts  generally  regard  it  as  against  public  policy  to 
sustain  a  waiver,  by  an  executory  agreement,  of  the  right  con- 
ferred upon  a  debtor  who  is  the  head  of  a  family,  to  claim  as 
exempt  property  which  the  law  designs  shall  be  exempted  from 
levy  or  sale  for  the  benefit,  in  part,  of  such  family:  12  iVm, 
&  Eng.  Ency.  of  Law.  2d  ed.,  192.  The  right  of  a  debtor  who 
is  not  the  head  of  a  family  to  debar  himself  by  contract  of  the 
privilege  of  the  exemption  laws  in  his  favor  stands  upon  dif- 
ferent grounds  (Powell  v.  Daily,  163  111.  646,  45  N.  E.  414), 
the  reason  given  being  that  the  right  to  claim  such  exemption 
is  purely  personal  to  the  debtor. 

The  homestead  exemption  statute  was  designed  and  adopted 
to  subserve  the  general  welfare,  and  we  are  clearly  of  the  opin- 
ion the  privileges  and  rights  of  exemption  thereby  granted 
to  the  widow  and  minor  children  of  the  deceased  householder 
cannot  he  waived  by  an  executory  ante-nuptial  contract,  even 
if  such  agreement  be  executed  and  acknowledged  in  conform- 
ity with  the  provisions  of  the  laws  relating  to  the  waiver  or  re- 
lease of  the  estate  of  homestead,  in  any  case  in  which  minor 
children  of  the  deceased  husband,  as  well  as  the  widow,  arc 
interested  in  the  preservation  of  the  right.  Further  than  ^^^ 
this  it  is  not,  under  the  circumstances  of  this  case,  neces- 
sary to  decide.  The  second  section  of  the  homestead  act  pro- 
vides that  the  exemption  created  in  the  householder  and  head 
of  the  family  by  the  first  section  shall  continue  ''after  the 
death  of  such  householder,  for  the  benefit  of  the  husband  or 
wife  surviving,  so  long  as  he  or  she  continues  to  occupy  such 
homestead,  and  of  the  children  until  the  3'oungest  child  be- 
comes twenty-one  years  of  age."  In  the  case  at  bar  the  home- 
stead estat-e  in  the  said  premises  having  the  street  number 
229  South  Sangamon  street,  which  the  law  conferred  upon 
Christian  Zachmann  during  his  lifetime,  upon  his  death  was, 
by  the  force  of  the  said  second  section  of  the  exemption  act, 
continued  for  the  benefit  of  appellant  and  also  of  said  Ger- 
trude, minor  daughter  of  said  Christian.  The  exemption  thus 
continued  to  the  appellant,  so  far  as  the  said  Gertrude  was  con- 
cerned, was  conferred  upon  the  said  appellant  because  of  the 
relation  of  dependency  of  said  Gertrude  upon  her,  and  it 
5eems  perfectly  clear,  upon  reason  and  principle,  that  the  ap- 
pellant could  not,  by  the  ante-nuptial  agreement,  contract 
away  the  privilege  and  right  which  the  law  had  conferred  upon 
her,  in  part,  for  the  benefit  of  such  minor  child  or  children  of 
h.er  husband  as  mi^it  be  living  with  him  as  members  of  his 
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family  at  the  time  of  his  death.  Xor  should  such  ante-nuptial 
as^rcement  be  regarded  as  liaving  any  legal  force  or  efiic-acy  to 
affect  the  right  of  the  appellant  in  such  homestead  exemption, 
for  the  reason  that,  in  view  of  the  fact  the  mother  is  the  nat- 
ural guardian  of  the  child  and  that  the  welfare  of  the  child 
depends  upon  the  care  and  affection  of  the  mother,  to  give  the 
ante-nuptial  agreement  that  effect  would  be  to  contravene  the 
policy  of  the  law.  The  ante-nuptial  agreement  should  have 
been  declared  inoperative  as  against  the  appellant. 

If  the  appellant  had  no  interest  in  the  property  of  the  said 
Christian  Zachmann,  deceased,  either  real  or  personal,  other 
than  the  right  of  dower,  a  different  question  ^^^  as  to  the  force 
and  effect  of  the  ante-nuptial  agreement  would  be  presented. 
But  finding  such  contract  inoperative  to  affect  the  right  of 
the  appellant  as  to  her  homestead  exemptions  and  to  have  been 
obviated  as  to  her  widow's  award  by  her  repudiation  thereof 
M'hile  it  remained  executory,  it  is  clear  it  cannot  be  given  any 
effect  whatever,  for  the  sum  to  be  paid  her,  specified  in  the 
contract,  is  a  gross  sum  for  the  waiver  of  her  widow's  award, 
dower  and  estate  of  homestead.  Such  sum  cannot  be  appor- 
tioned and  the  ante-nuptial  agreement  sustained  in  part,  and 
for  that  reason,  if  not  for  others,  it  must  be  declared  inopera- 
tive in  toto. 

The  trial  court  found  that  one  John  Zachmann  was  a  son 
of  said  Christian,  and  that  said  John  had  departed  this  life, 
leaving  the  appellee,  Mary  ]\Iace,  his  daughter  and  sole  heir 
at  law,  and  decreed  that  said  Mary  Mace  should  share  in  the 
estate  accordingly.  Tt  is  urged  by  the  appellant  thai  the  find- 
ing that  the  said  John  was  the  son  of  said  Christian  is  against 
the  weight  of  the  evidence.  We  find  in  the  record  testimony 
to  the  effect  that  the  said  John  was  the  son  of  the  sister  of  a 
former  wife  of  the  said  Christian,  and  not  the  son  of  Christian, 
but  the  record  also  contains  proof  showing  with  great  clearness 
that  the  said  John,  from  a  very  early  period  in  his  life  until 
he  reached  the  age  of  maturity,  was  reared  in  the  family  of 
the  said  Christian  and  his  first  wife  as  a  member  of  their  fam- 
ily and  as  one  of  their  cliildren;  that  he  was  called  John  Zach- 
mann by  said  Christian  and  his  former  wife,  and  was  treated 
and  recognized  by  them  as  their  son.  A  number  of  witnesses 
testified  they  had  heard  Christian  Zachmann  speak  of  Jolin 
as  his  son.  It  was  very  clearly  shown  that  John  was  regarded 
and  treated  by  the  sons  and  daughters  of  said  Christian  as 
their  Itrother,  and  there  is  evidence  in  the  record  which,  so  far 
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a-s  we  can  see,  was  entitled  to  credence,  that  Eosa  McCormick, 
the  oldest  daughter  of  said  Christian,  and  William  Zachmann, 
his  oldest  living  son,  had  never  heard  ^'^^  that  anyone  claimed 
that  John  was  not  their  brother  until  about  the  time  of  the 
death  of  said  Christian.  There  was  other  testimony  of  coun- 
tervailing tendency,  but  upon  consideration  of  all  the  proof 
upon  the  point  we  are  inclined  to  agree  with  the  conclusion 
reached  by  the  chancellor  as  to  the  legitimacy  of  John,  and 
as  to  the  right  of  said  Mary  Mace  to  inherit  from  said  Chris- 
tian, as  being  his  grand-daughter. 

The  decree  appealed  from  must  be  and  is  reversed,  and  the 
cause  will  be  remanded  to  the  circuit  court,  with  directions  to 
the  chancellor  to  enter  a  decree  finding  that  the  said  Christian 
Zachmann,  deceased,  left  him  surviving  Albertine,  his  widow ; 
Rosa  j\[cCormick,  his  daughter;  William  Zachmann,  his  son; 
]\rary  Mace,  only  daughter  of  John  Zachmann,  a  deceased  son; 
Jessie  I.,  Elsie  ]\r.  and  Oscar  Moore,  children  of  Mary  Moore, 
a  deceased  daughter,  and  appellee  Gertrude,  a  daughter,  to 
whom  the  real  estate  of  which  the  said  Christian  died  seised 
descended,  as  follows:  To  William  Zachmann,  Eosa  McCor- 
mick, Mary  Mace  and  Gertrude  Zachmann  each  an  undivided 
one-fifth  part,  and  to  Jessie  I.,  Elsie  M.  and  Oscar  Moore 
each  an  undivided  one-fifteenth  part,  all  subject  to  the  dower 
and  homestead  rigids  of  said  Albertine,  the  widow;  that  said 
Rosa  McCormick  conveyed  her  undivided  interest  in  said  real 
estate  to  said  William  Zachmann,  who  therefore  became  the 
owner  of  an  undivided  tAvo-fifths  of  said  real  estate,  subject 
to  the  dower  and  homestead  rights  of  the  appellant;  and  to 
take  such  further  steps  in  the  said  partition  proceeding  as  to 
law  and  justice  shall  appertain. 

Reversed  and  remanded  with  directions. 

Magruder,  C.  J.,  dissenting. 


Proof  of  the  lUef/itimnnj  of  ChiJdrcn  is  eonsiderprl  in  the  mono- 
graphic notes  to  Dennison  v.  Page,  72  Am.  Dee.  649-654;  Rabeke  v. 
Eaer,  69  Am.  St.  Eep.  567-574.  Every  child  born  of  a  marrie<l  woman 
is  presumed  legitimate.  This  presumption  cannot  be  rebutted  by  cir- 
cumstances which  create  only  doubt  or  suspicion,  but  may  be  removed 
by  proper  and  sufficient  evidence  showing  that  the  husband  was  in- 
competent or  entirely  absent,  so  as  to  have  no  intercourse  with  the 
mother  at  the  period  when  the  child  must  have  been  begotten,  or 
present  only  under  such  circumstances  as  afford  clear  and  satisfactory 
proof  that  there  was  no  sexual  intercourse:  Scanlon  v.  Walshe,  81  Md. 
]18,  48  Am.  St.  Eep.  488,  31  Atl.  498;  Orthwein  v.  Thomas,' 127  111. 
554,  11   Am.  St.  Eep.  159,  21  N.  E.  430;  Estate  of  Mills,  137  Cal.  208, 


192  American  State  Eeports,  Vol.  94.     [Illinois, 

92  Am.  St.  Eep.  175,  70  Pac.  91.  Opportunity  of  access  by  the  hus- 
band is  not  conclusive  of  legitimacy:  Woodward  v.  Blue,  107  N.  C. 
407,  22  Am.  St.  Eep.  897,  12  S.  E.  453.  A  child  born  three  months 
after  the  mother's  marriage  is  presumed  legitimate:  Wright  v.  Hicks, 
12  Ga.  155,  56  Am,  Dec.  451,  It  has  been  held  that  ante-nuptial  con- 
ception does  not  weaken  the  presumption  of  legitimacy  arising  from  a 
post-nuptial  birth:  Dennison  v.  Page,  29  Pa.  St.  420,  72  Am.  Dec.  644. 
A  contrary  view  is  taken  in  Wright  v.  Hicks,  15  Ga.  160  60  Am,  Dec. 
687. 

A  Homestead  Right  cannot  be  waived  by  contract  in  advance  of  the 
assertion  thereof.  Such  contract  is  against  public  policy:  Bunker  v. 
Coons,  21  Utah,  164,  81  Am,  St,  Eep.  680,  60  Pac.  549;  Eiggs  v.  Ster- 
Ung,  60  Mich.  643,  1  Am.  St.  Eep.  554,  27  N.  W.  705. 


FLEET  V.  HERTZ. 

[201  HI.  594,  66  N.  E.  858.] 

SALE— Consignment  of  Goods  to  be  Sold— When  does  not 
Amount  to. — A  consignment  of  goods  by  one  dealer  to  another,  to  be 
handled  by  the  latter  for  the  account  of  the  former,  fixing  the  price 
which  the  goods  must  net  the  consignors,  and  providing  that  the 
profits  are  to  be  held  in  trust  for  them,  making  settlement  within 
thirty,  sixty,  or  ninety  days,  as  soon  as  money  may  be  collected,  is 
not  a  sale,  either  absolute  or  conditional,  vesting  the  title  in  the 
consignee,     (pp.  199,  200.) 

EXECUTION.— The  Property  of  an  Agent  in  His  Hands  for 
Sale  on  Account  of  His  Principal  is  not  subject  to  execution  against 
the    agent,     (p.    200.) 

SALE. — A  Contract  of  Agency  to  Sell  is  not  Converted  into 
a  Sale  by  the  fact  that  the  agent  did  not  account  for  the  property 
when  he  collected  money  therefor,  and  the  principal  sometimes  ac- 
eepted  notes  given  by  the  customers  to  the  agent  in  payment  for 
goods  other  than  those  furnished  to  them  by  the  agent,      (p,  liOU.) 

SALE, — A  Statute  Prohibiting  the  Owner  of  Property,  as 
Against  a  Bona  Fide  Purchaser,  from  Selling  It  and  Retaining  the 
Title  as  a  means  of  securing  the  payment  of  the  purchase  price,  does 
aot  operate  to  prevent  the  owner  of  chattels  from  placing  them  in  the 
hands  of  an  agent,  commission  merchant,  or  factor  to  be  sold  on 
his  account  without  making  his  property  subject  to  execution  against 
Buch  agent,  merchant,  or  factor,     (p.  2U3.) 

SALE. — One  of  the  Chief  Tests  to  Determine  whether  a  trans- 
action between  parties  is  a  sale  is  to  inquire  whether  the  relation  of 
debtor  and  creditor  was  created  between  them.     (p.  205.) 

EVIDENCE— Waiver  of  Right  to  Oject  that  a  Copy  of  a  Writ- 
ing is  Produced. — One  who,  on  his  own  suggestion  that  the  original 
aflidavit,  writ,  and  bond  in  replevin  had  been  lost,  was  permitted  to 
substitute  true  copies  therefor,  to  be  received  in  lieu  of  the  original, 
will  not  be  heard  afterward  to  object  when  a  copy  of  the  bond  so 
furnished  by  him  is  offered  in  evidence  against  him.     (p.  207.) 
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LOST  INSTRUMENTS— Actions  upon.— Tlnrler  section  19  of 
the  Practice  Act  of  Illinois  rendering  it  unnecessary  to  make  profert 
of  instrument  sued  upon,  an  action  at  law  may  be  maintained  upon  a 
lost  instrument  under  seal.     (p.  208.) 

Church,  McMurdy  &  Sherman,  for  the  appellant. 

Moses,  Eosenthal  &  Kennedy  and  James  A.  Peterson,  for 
the  appellee. 

^^^  BOGGS,  J.  The  appellant  brought  a  replevin  suit 
against  the  sheriff  of  Cook  county  to  replevin  a  lot  of  furs. 
He  executed  a  replevin  bond  to  the  coroner  of  the  county  in 
the  sura  of  seven  thousand  dollars,  obtained  a  writ  of  replevin, 
by  virtue  whereof  the  furs  were  taken  by  the  coroner,  and  deliv- 
ered to  him.  The  replevin  suit  was  dismissed,  and  this  an 
action  of  debt  was  instituted  in  the  circuit  court  of  Cook  county 
against  the  appellant,  and  one  Lehman,  as  surety,  on  the  replevin 
bond  in  the  name  of  the  appellee,  Hertz,  the  coroner,  for  the  use 
of  James  H.  Gilbert,  the  ^^®  sheriff  of  said  county,  from 
whose  possession  the  furs  were  taken  by  the  coroner.  The  ap- 
pellant, among  other  pleas  to  the  declaration  in  the  action  of 
debt  on  the  bond,  pleaded  that  the  merits  of  the  controversy 
as  to  the  ownership  of  the  furs  was  not  determined  in  the  re- 
plevin suit,  and  that  the  title  thereto  and  ownership  were  in 
him.  Replications  filed  to  this  plea  averred  that  the  furs  in 
question  were  levied  upon  by  the  said  sheriff  to  satisfy  certain 
executions  against  S.  A.  Kessler  and  Isadore  Kolb,  copartners 
under  the  name  and  style  of  the  S.  A.  Kessler  Fur  Company; 
that  said  furs  were  not  the  property  of  said  appellant,  but 
l>elonged  to  the  S.  A.  Kessler  Fur  Company.  Upon  the  hear- 
ing before  tbe  court  and  the  jury,  the  court  instructed  the 
jury  that  it  appeared  from  the  evidence  in  the  case,  as  mat- 
ter of  law,  that  the  said  Kessler  Fur  Company  was  the  owner 
of  the  furs,  and  that  the  only  question  of  fact  to  be  determined 
by  the  jury  was  as  to  the  damages  that  the  plaintiff  should 
recover.  The  jury  returned  a  verdict  against  the  appellant  in 
debt  in  the  sum  of  seven  thousand  dollars  (the  penalty  of  the 
bond),  to  be  discharged  upon  payment  of  damages  assessed  at 
two  thousand  two  hundred  and  forty-eight  dollars  and  ninety- 
three  cents.  Judgment  was  rendered  upon  this  verdict,  and 
on  an  appeal  prosecuted  by  the  appellant  alone,  said  Lehman 
not  joining    therein,  the  same  was  affirmed  by  the  appellate 
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court  for  the  first  district,  on  appeal.  The  appellant  has  pros- 
ecuted this  his  further  appeal  to  reverse  the  judgment  of  af- 
firmance. 

Tn  the  year  1892  the  appellant  was  an  importer  and  whole- 
sale dealer  in  furs  in  the  city  of  XewYork,  and  had  been  en- 
gaged in  that  business  in  that  city  for  some  years  prior  thereto. 
The  said  S.  A.  Kessler  Fur  Company,  a  copartnership,  was  en- 
gaged in  the  business  of  manufacturing  furs  into  garments, 
rugs,  etc.,  and  in  selling  such  manufactured  articles  and  furs 
at  wholesale  and  retail,  in  the  city  of  Chicago.  From  two  to 
four  years  prior  to  the  year  1892  the  appellant  had  sold  furs 
in  the  amount  from  two  hundred  to  four  hundred  dollars  per 
year  to  the  Kessler  Fur  ^^"^  Company,  on  credit.  In  ]\Iarch, 
1892,  the  fur  company  was  indebted  to  appellant  in  a  certain 
sum,  for  which  he  held  the  notes  of  the  company.  Appellant 
regarded  the  fur  company  as  financially  weak.  On  the  thir- 
tieth day  of  March,  1892,  the  appellant  addressed  to  the  fur 
company  a  letter,  to  which  the  fur  company  replied  under  date 
of  April  2,  1892.  These  two  letters  constitute  the  contract 
under  which  the  appellant  shipped  from  Kew  York  to  Chicago 
the  fui-s  which  he  subsequently  replevied  from  the  sherilT. 
The  circuit  court  construed  these  letters  to  constitute  sales  of 
the  furs.  The  contention  of  the  appellant  is  that  the  contract 
evidenced  by  these  letters  was  a  consignment  of  furs  for  sale, 
and  that  the  ownership  of  the  furs  remained  in  him.  The  let- 
ters are  as  follows: 

"Xo.  92  Gold  Street. 

"WILLIAM  H.  FLEET,  Broker. 

"Furs,  Fancy  Skins,  Goat  Eugs,  Eobes,  etc.     Skins  Dressed, 

]\Iounted  and  Lined.     Cable  Address,  'Vasjutly.' 
"(Dictated.)  N^ew  York,  March  30,  1892. 

"S.  A.  Kessler,  Esq.,  Chicago,  111. 

"Dear  Sir:  Your  favor  of  the  25th  inst  has  been  duly  re- 
ceived, and  inclosed  check  for  $1G0  I  passed,  with  thanks,  to 
your  credit,  against  your  note,  which  annexed  I  beg  to  return 
to  you.  For  remaining  64  cents  I  beg  you  kindly  to  remit  to 
me  at  next  opportunity  by  mail. 

"I  cannot  fill  an  order  for  100  goat  rugs  at  less  than  $2.50, 
and  the  best  goods,  dyed  black,  are  $2.75,  at  which  price  I  am 
selling  thousands  of  them  here.  In  fancy  color  goats  I  am  not 
ready  yet  to  offer  my  new  colors.     I  have  large  quantities  of 
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goods  such  as  the  fur  manufacturers  here  are  buying,  and  I 
have  no  doubt  that  I  have  many  bargains  for  you,  and  I  try 
to  fix  matters  ro  that  I  could  ship  you  a  great  deal  of  stuff. 
Most  of  these  goods,  as  you  know,  I  am  selling  for  a/c  for 
other  people,  and  as  the  mercantile  agencies  do  not  rate  you 
very  high  I  cannot  sell  you  the  same  outright,  and  guarantee- 
ing to  my  fellows  for  the  very  small  commission  I  get.  that 
would  not  pay.  My  desire  is  to  help  you  all  I  can  do,  as  I  as- 
sured you  on  former  occasions.  As  I  am  now  very  anxious  to 
help  you,  I  will  do  this:  I  consign  to  you  a  $1,000  worth  of 
goods,  which  you  agree  to  handle  for  my  account  and  hold  the 
proceeds  in  trust,  making  ^^®  settlement  within  30,  60  or  90 
days,  as  soon  as  the  money  may  be  collected.  Now,  I  am  sure 
that  this  must  be  satisfactory  to  you,  and  you  might  send  in 
your  orders  for  tbe  following  goods: 
Belgium  Coney,  red  label,  case  lots. 

Assorted  25  x  x  50  x  x  x  25  x  x  x  x  $2  20 

25  X  X 

dto  black  label  c  lots  50xxx  235 

25  X  X  X  X 


24  X  X 

dto  blue     "      "  50  X  X  X  3  50 

25  X  X  X  X 

Chinchilla  Hares,  same  as  had,  5  00 

Silver  Babbits,  medium  quality,  2  75 

Terms  on  above  goods :  On  all  money  remitted  within  30 
days,  6  per  cent  off,  60  days  5  per  cent  off,  90  days  4  per 
cent  off. 

Seal,  Copper  Island,  $25  00  and  upward. 

Thibet  crosses.  15  00  " 

Angora  Goat,  Turk,  skins,  6  50  " 

Cape  Angora,  3  50  " 

Goat  Hugs,  $2.50,  $2.75  of  black. 

(Keefer)  Eeefer  stock. 

"These  latter  articles  all  net  30,  60  or  90  days  as  you  might 
collect  the  money.  If  you  want  anything  else  let  me  know. 
Now  send  some  orders  along.  Very  truly, 

"WM.  H.  FLEET.'' 
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"S.  A.  KESSLER,  Supt.  ISADORE  KOLB,  Manager. 

"S.  A.  KESSLER  FUR  CO. 

"]55  &  157  Washington  Street,  Opposite  Chicago  Herahl. 

"Cash  paid  for  raw  furs  and  fur  cuttings. 

"Telephone  No.  ^— .  Removed  to  231  Jackson  St. 

"Chicago,  April  2,  1892. 

"Dear  Friend  Fleet:  Yours  of  the  30th  at  hand.  Inclosed 
please  find  64c.  postage  stamps,  amount  due  you  on  the  note. 
Your  proposition  of  handling  your  goods  on  consignment  is 
perfectly  satisfactory  to  us.  I  am  glad  you  have  found  a  way 
of  doing  business  with  us  on  safe  basis,  which  I  trust  will  be 
satisfactory  to  both.  I  am  only  sorry  that  we  had  not  made 
these  arrangements  while  I  was  in  your  city,  for  we  have  used 
at  least  $10,000  worth  of  goods  since,  and  a  great  many  of 
these  goods  could  have  been  bought  of  you,  but  being  in  the 
position  we  are  in  at  present  we  had  to  buy  from  different 
liouses  the  goods  we  had  orders  on,  at  terms  suitable.  I  have 
often  thought  of  writing  ^^^  to  you  for  certain  goods,  but  I 
have  not  had  enough  nerve  to  do  it,  as  I  thought  our  limit 
with  you  is  full.  Now,  Mr,  Fleet,  I  will  try  and  do  business 
with  you  satisfactory  to  you,  and  will  show  you  that  I  appre- 
ciate your  favors  in  every  way.  Please  send  us  by  U.  S.  Ex- 
press following  goods:  100  goat  rugs,  $2.50;  100  doz.  Belgium 
coney,  red  label,  $2.20;  50  astrachan  plates,  if  you  have  any 
in  stock,  at  $4.50.  We  also  like  to  get  50  doz.  of  J.  K.  lynx 
hare  at  $5.25.  A  sample  of  silver  rabbits  and  samples  of  all 
light  colors  goats.  If  you  have  tiger  cats,  please  send  us  all 
you  have  dressed,  not  exceeding  100  skins.  Kindly  try  and 
keep  us  posted  on  everything  new  that  you  may  get,  as  we  have 
the  trade  and  can  always  place  it  into  the  market.  In  regards 
to  money  matters,  I  wish  to  say  to  you  that  all  the  notes  you 
have  of  us  will  be  honored  promptly,  and  we  shall  remit  you 
as  fast  as  we  realize  from  your  goods  we  may  order,  which 
shall  at  no  time  exceed  the  terms  mentioned  in  your  letter. 

"Trusting  to  see  you  in  your  city  next  month,  I  remain, 
"Yours  very  truly, 

"S.  A,  KESSLER  FUR  CO., 

"pr.    S.   A.   Kessler." 

Fleet  began  shipping  goods  to  Kcssler  under  the  arrange- 
ment set  forth  in  these  letters,  the  first  shipments  being  on 
April  6  and  7,  1892,  and  accompanied  by  invoices,  in  all  of 
which  the  goods  are  described  a?  consignments.  Xiimerous 
letters  passed  between  appellant  and  tlie  fur  company  between 
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April  2,  1892,  and  August  18,  1892,  on  which  latter  day  the 
fur  company  failed  and  was  closed  up  under  executions  upon 
judgments  confessed  by  it.  The  correspondence  thus  had  be- 
tween the  parties,  as  embodied  in  their  letters  to  each  other, 
was  all  introduced  in  evidence,  and  is  set  out  in  full  in  the 
abstract.  During  the  months  of  April,  May,  June  and  July, 
1892,  and  upon  the  sixth  and  ninth  days  of  August,  1892,  mer- 
chandise, aggregating  in  value  a  total  of  four  thousand  eight 
hundred  and  twelve  dollars  and  eighteen  cents,  was  shipped  by 
Fleet  to  the  fur  compan}-,  and,  as  is  claimed  by  the  appellant, 
under  the  arrangement  contained  in  the  letters  of  March  30 
and  April  2,  1892.  On  each  day  when  a  shipment  of  goods 
was  made  by  appellant  to  the  fur  company,  appellant  would 
send  to  the  fur  company  an  invoice  entitled  as  follows : 

60O  u^Q^  York   (giving  the  date). 
"Messrs.  S.  A.  Kessler  Fur  Co.,  231  Jackson  St.,  Chicago,  111. 
"To  William  H.  Fleet,  Dr.,  No.  92  Gold  St.'' 

Under  the  head  of  "terms"  in  the  first  shipment  are  the 
following  words:  "Goods  to  be  sold  for  my  account,  proceeds 
to  be  held  in  trust  and  turned  over  to  me  within  thirty,  sixty 
or  ninety  days.''  With  each  invoice  Fleet  would  send  a  receipt 
to  be  signed  by  the  fur  company,  of  which  the  following  is  a 
sample : 

"CONTEACT. 

"Chicago,  111.,  April  7,  1892. 

"Eeceived  from  Wm.  H.  Fleet,  one  hundred  (100)  goat 
rugs,  fifty  dozen  lynx  hares,  one  hundred  (100)  dozen  cuney 
redl,  fifty  (50)  tiger  cats,  which  we  agree  to  offer  and  to  sell 
for  his  account  at  the  net  amount  of  eight  hundred  and  seven 
50-100  ($807.50-100)  dollars,  and  remit  the  same  within  30, 
60  or  90  days,  as  soon  as  goods  are  sold. 

"S.  A.  KESSLER  FUE  CO." 

The  last  shipment  of  the  furs  was  made  on  the  ninth  day 
of  August,  1892.  On  the  18th  day  of  August  of  the  same  year 
the  fur  company  confessed  four  judgments  in  the  superior 
court  of  Cook  county,  and  the  furs  so  shipped  by  the  appellant 
to  the  fur  company,  remaining  unsold,  were  levied  upon  by 
executions  issued  upon  said  judgments.  The  appellant  re- 
plevied all  the  furs  thus  levied  on  which  were  in  the  same  con- 
dition as  when  shipped  by  him  to  the  fur  company. 

We  think  the  circuit  court  erred  in  construing  the  agreement 
under  which  the  appellant  shipped  the  furs  to  the  fur  com- 
pany to  be  a  sale  of  the  goods  to  the  fur  company.     An  exam- 
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ination  of  the  two  letters  which  constituted  the  agreement  into 
which  the  parties  entered,  will  disclose,  among  other  things, 
that  the  fur  company  did  not  become  indebted  in  any  way  to 
the  appellant  on  the  shipment  of  the  furs  by  the  appellant  or 
on  the  receipt  of  them  by  the  fur  company.  The  only  liability 
which  could  arise  against  the  fur  company  was  to  a  liability 
to  pay  to  the  appellant  the  amount  fixed  upon  by  the  appellant 
as  the  price  to  him  of  the  furs  when  they  should  ^"*  sell 
the  furs  and  collect  the  money  therefor.  The  agreement,  as 
shown  by  the  letter  of  the  appellant,  authorized  the  fur  com- 
pany to  sell  the  furs  for '  cash,  oi  on  thirty,  sixty  or  ninety 
days'  time,  in  the  discretion  of  the  company,  and  required  the 
fur  company  to  remit  for  all  sales  as  they  should  collect  the 
money,  and  as  an  inducement  to  the  fur  company  to  make  sales 
for  cash  or  on  the  shortest  possible  time  of  pa}aTient,  allowed 
them  a  reduction  from  the  prices  fixed  by  the  appellant,  of  six 
per  cent  on  all  sums  collected  and  remitted  within  thirty  days, 
five  per  cent  upon  all  sums  collected  and  remitted  within  sixty 
days,  and  four  per  cent  on  all  sums  collected  and  remitted 
Avithin  ninety  days.  The  clear  intent  of  the  appellant,  as  indi- 
cated in  the  letter  of  March  30,1892,  is,  not  to  sell  any  more  goods 
to  the  fur  company,  but  to  offer  to  supply  the  fur  company 
with  goods  to  be  sold  by  the  company  as  his  agent,  and  to  ac- 
count to  him  only  for  such  goods  shipped  to  the  company  as 
they  should  be  able  to  sell  and  collect  the  money  for.  The  ex- 
press words  of  the  letter  are,  that  the  fur  company  shall  "han- 
dle [the  furs]  for  my  account  and  hold  the  proceeds  in  trust, 
making  settlements  within  thirty,  sixty  or  ninety  days,  as  soon 
as  the  money  is  collected."  Under  the  terms  of  this  letter 
the  fur  company  was  authorized  to  sell  the  furs  to  their  cus- 
tomers on  terms  of  credit  not  exceeding  ninety  days,  using 
their  best  judgment  as  to  the  solvency  of  such  customers,  and 
becoming  liable  to  the  appellant  to  hold  the  proceeds  of  such 
sales  in  trust  for  him  and  pay  over  the  same  when  collected. 
The  intent  disclosed  is,  not  to  sell  furs  to  the  fur  company 
and  to  create  the  relation  of  debtor  and  creditor  between  the 
appellant  and  the  fur  company  for  the  furs  to  be  so  shipped 
to  them,  but  only  to  place  in  the  possession  of  the  fur  com- 
pany, as  the  agent  of  the  appellant,  furs  to  be  sold  by  thum 
and  accounted  for  only  if  sold  and  the  money  therefor  collected. 
There  is  not  to  be  found  in  the  letter  any  provision  whereby 
the  fur  company  could,  at  any  time  or  ^*^^  in  any  manner,  lie- 
come  the  owner  of  the  furs  in  question.  Power  in  the  fur 
company  to  sell,  as  agent,  is  given,  but  power  to  become  the 
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owner  is  not  provided  for  by  any  of  the  provisions  of  the  letter. 
The  transaction  was  not  a  contract  of  sale  with  option  to  the 
buyer  "to  return"  the  article  sold  at  a  fixed  time  or  within  a 
reasonable  time,  nor  a  sale  ^vith  retention  of  title  in  the  seller 
until  the  purchase  price  should  be  paid,  or  an  absolute  sale. 
The  relation  which  was  created  between  the  appellant  and  the 
fur  company  was  not  that  of  vendor  and  vendee,  but  of  prin- 
cipal and  agent. 

The  appellant  could  not  have  successfully  maintained  an 
action  against  the  fur  company  to  recover  a  judgment  for  the 
amount  of  tbe  invoices  of  goods  shipped  under  the  terms  and 
conditions  of  this  letter.  He  might  have  maintained  an  action 
at  law  to  recover  judgment  for  the  amount  of  any  sale  of  goods 
made  and  collected  by  the  fur  company  and  not  remitted  in 
accordance  with  the  terms  and  conditions  of  the  letter.  If 
the  furs  had  been  destroyed  or  damaged  while  in  transit  from 
New  York  to  Chicago  the  loss  would  have  fallen  on  the  ap- 
pellant; and  the  same  would  have  been  true  if  any  of  the  furs 
had  been  lost  or  destroyed  while  in  the  possession  of  the  fur 
company,  unless  liability  to  respond  for  such  loss  or  damage 
could  be  predicated  upon  negligence,  or  on  some  ground  of 
]'ecovery  not  arising  out  of  the  terms  and  conditions  of  the  con- 
tract made  by  the  letters.  No  price  was  fixed  at  which  the  fur 
company  should  sell  the  furs,  but  a  price  was  fixed  at  which 
they  should  account  to  the  appellant,  as  principal,  for  all  goods 
which  should  be  sold  and  the  proceeds  of  such  sale  collected  by 
the  fur  company.  The  price  so  fixed  was  to  be  "net"  to  the 
appellant,  which  would  require  the  fur  company  to  defray  the 
expense  of  transporting  the  furs  from  New  York  and  of  trans- 
acting the  business  in  Chicago.  The  fur  company  was  to  look 
for  their  compensation  to  such  excess  in  the  price  they  might 
be  able  to  obtain  over  the  amount  ^^^  they  were  required  to 
account  for  and  pay  over  to  the  appellant.  The  same  condi- 
tions, in  effect,  were  in  the  contract  involved  in  Lenz  v.  Har- 
rison, 148  111.  598,  36  N.  E.  567,  which  we  construed  to  be  a 
contract   of   agency. 

The  provision  in  tlie  letter  that  the  fur  company  shall  ^"hold 
the  proceeds  in  trust,  making  settlement  in  thirty,  sixty  or  ninety 
days,"  does  not  mean  the  entire  amount  received  on  the  sale  of 
an  article  should  be  held  in  trust,  but  only  the  "proceeds" 
which,  under  the  contract,  should  be  paid  by  the  fur  company 
to  the  appellant.  The  transactions  contemplated  by  this  letter 
were  not  either  absolute  or  conditional  sales  of  the  furs  by  the 
appellant  to  the  fur  company,  or  sales  with  an  option  to  return 
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the  goods,  but  consignments  of  goods  by  the  appellant  to  the 
fur  company  to  be  sold  for  the  account  of  the  appellant.  The 
appellant  could  not,  of  course,  recover  furs  from  a  bona  fide 
purchaser  from  the  fur  company,  for  he  had  authorized  the 
company,  as  his  agent,  to  sell  the  furs.  Property  of  the  prin- 
ciple in  the  hands  of  the  agent  for  the  purposes  of  the  agency 
is  not  subject  to  levy  and  sale  on  an  execution  against  the 
agent:  11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  625.  Where 
the  owner,  with  the  intention  of  sale,  has  placed  the  possession 
in  the  vendor  and  clothed  the  vendor  with  the  indicia  of  owner- 
ship, a  different  rule  applies.  But  in  the  case  at  bar  there  wad 
no  intention  of  sale.  Whether  the  appellant  could  lawfully  re- 
cover furs  which  had  been  or  might  be  manufactured  into  gar- 
ments, rugs,  etc.,  such  garments,  rugs,  etc.,  not  being  sold, 
need  not  be  here  discussed,  for  the  articles  replevied  were  such, 
only,  as  were  in  the  same  condition  as  when  shipped  to  the  fur 
company. 

The  fact  the  fur  company  did  not  account  for  the  furs  sold 
as  they  collected  the  money  therefor,  and  that  the  appellant 
accepted  some  notes  given  by  customers  of  the  fur  company  to 
them  in  payment  for  goods  other  than  those  furnished  by  the 
appellant  to  be  sold,  could  have  no  effect  to  overcome  the  terms 
and  conditions  of  the  ^^*  agi-eement  between  the  parties  and 
convert  the  agency  into  a  bargain  and  sale.  The  record  dis- 
closes that  the  appellant  frequently  demanded  prompt  payment 
of  all  amounts  collected  from  the  sales  of  his  goods,  and  only 
accepted  the  notes  referred  to  because  he  could  not  get  pay- 
ments in  cash  for  goods  of  his  which  he  insisted  in  his  letters 
in  response  to  which  the  notes  were  sent  to  him,  to  use  his 
own  words,  "You  must  have  sold  and  have  the  money  for  it 
before  this,  and  under  these  circumstances  I  want  you  to  re- 
mit right  away." 

A  careful  reading  of  the  correspondence  does  not  indicate 
that  the  appellant  or  the  fur  company  regarded  the  transac- 
tions between  them  to  be  sales  of  the  furs  to  the  company.  It 
is  true  that  after  repeatedly  asking  for  remittances  for 
amounts  which  he  insisted  the  company  must  have  received 
from  the  sales  of  his  goods,  and  after  taking  the  notes  before 
referred  to,  and  being  repeatedly  disappointed  by  the  failure 
of  the  fur  company  to  make  remittances  in  response  to  his 
letters,  appellant  made  a  full  statement  of  all  the  shipments 
and  of  the  credits  and  insisted  upon  settlement,  but  nothing 
said  indicates  that  he  intended  to  demand  any  payment  except 
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&ucli  as  should  be  due  under  the  terms  and  conditions  of  his 
contract  as  he  construed  the  contract,  viz.,  that  he  was  entitled 
to  demand  the  amounts  collected  on  sales  made  by  the  fur 
company. 

The  contract  between  the  appellant  and  the  fur  company 
was  not  for  the  purpose  of  giving  the  appellant  a  lien  on  the 
furs  to  secure  the  purchase  price  thereof,  for  the  reason, 
among  others,  there  was  no  liability  on  the  part  of  the  fur  com- 
pany to  pay  anything  whatever  as  purchasers  of  furs.  The 
appellant  did  not  sell  the  furs  to  the  fur  company,  but  only 
supplied  them  with  goods  to  be  sold  "on  his  account,"  and  no 
debt  against  the  fur  company  for  the  furs  existed  to  be  se- 
cured to  him. 

We  have  examined  the  authorities  cited  by  counsel  for  the 
appellee  and  find  none  of  them  at  variance  with  *^^  this  view 
of  the  case.  In  Jennings  v.  Gage,  13  111.  610,  56  Am.  Dec. 
476,  speaking  of  a  legal  principle  here  sought  to  be  invoked 
by  the  appellee,  this  court  said  (page  614)  :  "This  is  unques- 
tionably the  law  where  the  owners,  with  the  intention  of  sale, 
have  voluntarily  parted  with  the  possession  of  the  goods  and 
clothed  the  vendee  with  the  indicia  of  ownership,  though  un- 
der such  circumstances  as  would  authorize  a  rescission  of  the 
sale  and  a  recovery  of  the  goods  as  against  the  vendee."  The 
principle  has  no  application  here,  for  the  reason  the  appel- 
lant did  not  part  with  the  possession  of  the  furs  with  the  in- 
tention of  selling  them  absolutely  or  conditionally  to  the  fur 
company. 

In  Brundage  v.  Camp,  21  111.  329  (to  quote  from  the  opin- 
ion), "plaintiff,  with  the  intention  of  selling,  voluntarily  parted 
with  the  mules  on  the  deceitful  promise  of  Crouch  to  furnish 
the  note  and  security,"  and  the  decision  proceeded  to  announce 
the  rule  of  law  applicable  to  the  right  of  a  bona  fide  pur- 
chaser from  a  vendee  under  a  conditional  sale,  or  sale  with 
retention  of  title  until  the  purchase  price  should  be  secured. 
In  the  case  at  bar  the  appellant  did  not  part  with  the  furs 
with  any  intent  to  sell  them  to  the  fur  company  upon  any 
condition  whatever. 

In  Murch  v.  Wright,  46  111.  487,  95  Am.  Dec.  455,  it  was 
held  the  transaction  between  the  parties  was  a  sale  of  a  piano, 
and  it  was  said:  "The  mere  statement  of  the  facts  shows  this. 
The  price  of  the  piano  was  seven  hundred  dollars.  The  pur- 
chaser, on  taking  it,  paid  fifty  dollars,  which  was  called  the  rent 
of  the  piano  for  the  first  month,  and  he  was  to  pay  fifty  dollars 


202  American  State  Reports^  Vol.  94.     [Illinois, 

at  the  beginning  of  each  month  thereafter  for  thirteen  months, 
the  piano  to  become  the  property  of  the  purchaser  in  the 
event  of  his  paying  seven  hundred  dollars  within,  the  thirteen 
months,  and  in  that  event  all  past  payments  of  rent  to  count 
as  a  part  of  the  seven  hundred  dollars.  It  will  be  observed 
that  at  the  beginning  of  the  thirteenth  month  the  purchaser 
would  have  paid  six  hundred  and  fifty  dollars,  and  that  he 
had  the  whole  of  that  month  for  the  payment  of  another 
fifty  dollars,  on  the  payment  of  which  sum  ^^^  the  piano  was 
to  become  his  property.  It  was  a  mere  subterfuge  to  call 
tJiis  transaction  a  lease."  The  facts  of  that  case  and  of  the 
case  at  bar  are  not  at  all  similar,  for,  as  we  before  remarked, 
the  contract  evidenced  by  the  letters  of  the  appellant  and  the 
fur  company  did  not  contain  any  provision  whereby  the  fur 
company  might,  under  any  circumstances,  become  the  owner 
of   the  furs. 

In  Lonergan  v.  Stewart,  55  111.  44,  the  facts  were,  Loner- 
gan  had  corn  which  he  wished  to  sell,  but  not  until  better 
prices  could  be  obtained.  One  Bradt  had  a  warehouse  and 
was  engaged  in  buying  corn.  Lonergan  put  his  corn  in  Bradt's 
vfarehouse,  and,  to  quote  from  the  opinion,  "expected  to  get 
Avhatever  corn  would  be  worth  the  day  he  was  ready  to  sell, 
and  expected  to  sell  it  to  Bradt,  and  have  his  money  any  day 
he  called  and  demanded  it,  at  the  price  of  that  day;  did  not  ex- 
pect to  get  the  corn  again,  but  expected  the  money  for  it"; 
that  Bradt  "did  not  agree  to  pay  the  money  on  any  given  day, 
but  at  any  time  when  he,  witness,  fixed  the  price;  he  was 
to  get  the  market  price  of  the  day  he  should  fix;  there  was 
no  understanding  what  was  to  be  done  in  case  they  failed  to  pay 
the  money  when  he  fixed  the  day."  He  was  paid  twenty 
dollars  in  money  by  Bradt  and  received  a  barrel  of  salt  from 
him,  and  brought  an  attachment  suit  against  Bradt,  and  in 
his  affidavit  he  stated  that  Bradt  was  indebted  to  him  in  the 
sum  of  four  hundred  and  thirty-eight  dollars  for  the  price 
of  corn.  That  this  transaction  was  declared  to  be  a  sale  can 
liave  no  influence  to  direct  the  action  of  the  court  in  the 
case  at  bar. 

In  Michigan  Cent.  E.  R.  Co.  v.  Phillips,  60  111.  190,  chat- 
tels were  sold  under  coiiditions  which,  as  between  the  vendor 
and  vendee,  would  leave  the  title  in  the  vendor  until  the  pur- 
chase price  was  paid  though  the  possession  passed  to  the 
vendee,  and  the  holding  was  that  a  bona  fide  purchaser  of  the 
cliattcls   from  the  vendee  would  acquire  good  title  to  them. 
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There,  there  was  a  sale,  a  delivery  of  the  property  sold,  a  price 
fixed  which  the  ^^"^  purchaser  was  to  pay,  and  an  effort  to  re- 
tain the  title  in  the  vendor  to  secure  the  purchase  price  with- 
out taking  a  chattel  mortgage.  A  vendor  cannot  in  Illinois, 
as  against  a  bona  fide  purchaser,  retain  the  title  to  chattels 
which  he  has  sold  and  delivered,  as  a  means  of  securing  pay- 
ment of  the  purchase  money.  But  that  principle  does  not 
operate  to  prevent  the  owner  of  chattels  from  placing  them 
in  the  hands  of  an  agent,  commission  merchant  or  factor,  to 
lie  sold  on  his  account,  without  making  his  property  subject 
to  be  levied  upon  and  sold  to  satisfy  executions  against  such 
agent,   commission   merchant   or   factor. 

Van  Duzor  v.  Allen,  90  111.  499,  is  but  another  of  the  many 
eases  in  which  it  has  been  held  that  the  vendor  of  chattels 
■uho  has  delivered  the  possession  of  the  chattels  to  the  pur- 
chaser cannot,  by  force  of  any  contract  to  that  effect,  retain 
the  title  to  the  property  to  secure  the  indebtedness  due  bim 
from  the  purchaser,  as  against  the  rights  and  interests  of  third 
persons. 

In  House  v.  Beak,  141  111.  290,  33  Am.  St.  Eep.  307,  30  N. 
E.  1065,  we  said  (page  300)  :  "Under  the  proofs  in  this  case 
the  goods  in  question  were  not  consigned  to  the  defendants 
to  be  sold  by  the  latter  as  agents  of  the  plaintiffs,  but  the 
agreement  between  the  parties  was  what  is  known  as  a  con- 
tract 'on  sale  or  return.'  ....  Under  the  circumstances  we 
think  the  defendants  failed  to  exercise  their  option  [to  return 
the  goods]  within  a  reasonable  time,  and  are  liable  as  upon 
an  absolute  sale."  The  contract  in  the  case  at  bar  docs  not 
vest  property  in  the  furs  in  the  fur  company  and  create  a 
liability  in  the  fur  company  to  pay  for  them,  with  an  option 
to  return  them  at  a  fixed  time,  or  within  a  reasonable  time, 
and  be  acquitted  of  liability  to  pay  a  purchase  price,  and  is 
not  a  contract  "on  sale  or  return." 

In  Chickering  v.  Bastress,  130  111.  206,  17  Am.  St.  Eep. 
309,  22  N".  E.  542,  the  question  arose  whether  an  agreement 
entered  into  between  Chickering  &  Sons,  of  Xew  York  City, 
and  Pelton,  Pomeroy  &  Cross,  of  Chicago,  should  be  construed 
to  be  a  sale  of  the  pianos  ®^^  mentioned  in  the  contract  to 
Pelton,  Pomeroy  &  Cross,  or  a  consigiiment  of  the  instruments 
to  said  firm  to  be  sold  by  them  as  agents  of  Chickering  (S:  Sons. 
The  agreement,  though  in  form  a  consignment  of  goods  for 
sale,  was  held  to  be  but  a  device  to  disguise  the  real  trans- 
action,  which  was  a   sale.     A   feature   of  that   case   sufficient. 
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■within  itself,  to  distinguish  the  case  from  the  one  at  bar  and 
mark  that  transaction  as  a  sale,  was  that  Pelton,  Pomeroy  & 
Cross  were,  on  the  receipt  of  each  invoice  of  pianos,  to  exe- 
cute  and    deliver   their   negotiable   promissory   notes    for   the 
amount  of  such  invoice  to  said  Chickering  &  Sons.     The  agree- 
ment   denominated   these   promissory   notes    "advances"    made 
by  Pelton,  Pomeroy  &  Cross  to  said  Chickering  &  Sons,  and 
provided:  "All  advances  that  may  be  made  by  said  consignees 
(Pelton,    Pomeroy   &   Cross)    to   said   consignors    (Chickering 
&  Sons)  by  negotiable  paper  shall  be  credited  on  and  for  the 
particular  piano   or  pianos  they  were  made   upon,   but   only 
when   such   negotiable   paper   shall  have  been  paid,   and   not 
before,  and  such  advances,  until  paid  in  full,  shall  transfer 
no   title   to   said   consignees."     This   provision   in   the   agree- 
ment  demonstrated   that   the  transaction   was    a   sale   of   the 
pianos  to  Pelton  &  Co.,  and  that  the  declaration  of  the  agree- 
ment that  Pelton  &  Co.  held  the  pianos  as  agents  was  but  a 
subterfuge,  by  which  it  was  designed  to  secure  to  Chickering 
&   Sons  a  lien  on  the  pianos,  to  secure  the  payment  of  the 
notes  they  held  against  Pelton  &  Co.     In  the  opinion  in  that 
case  it  was  said   (page  215)  :  "It  is  indisputable  that,  under 
the  contraet  in  question,  Pelton  &  Co.  were  vested  with  the 
power  and  right  of  discharging  themselves  from  any  further 
obligations  as  respected  all  the  pianos  mentioned  in  any  one 
invoice,   by   paying  to  the   Cliickerings   the   negotiable    prom- 
issory note  given  therefor,  but  which,  for  the  purpose  of  dis- 
guising the  real  nature  of  the  contract,  is  therein  called  an 
'advance.'"     In  Lenz  v.  Harrison,  148  111.  598,  36  N".  E.  567, 
this  provision  of  the  contract  in  the  Chickering-Bastress  agree- 
ment was  said  to  ^"^  be  a  "marked  distinction"  between  that 
agreement  and  the  one  then  under  consideration,  which  was 
there  held  to  be  a  consignment  of  chattels  for  sale,  and  not  a 
sale. 

In  the  case  at  bar  the  fur  company  executed  no  prom- 
issorv  notes  for  the  furs  sent  to  them,  and  became  in  no 
manner  indebted  to  the  appellant  by  reason  of  the  shi]mient 
of  any  invoice  of  such  articles  to  them.  The  agreement  be- 
tween the  appellant  and  the  fur  company,  according  to  the 
terms  and  conditions  of  the  letters  between  them,  does  not 
differ  in  any  material  respect  from  innumerable  ordinary  con- 
tracts of  agency  entered  into  between  principals  and  their 
agents,  factors  or  commission  merchants.  In  Peoria  Mfg.  Co. 
v.  Lyons,  153  111.  427,  38  X.  E.   661,  there  was  present  the 
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same  feature  which  was  of  such  prominent  and  controlling 
influence  in  Chickering  v.  Bastress,  130  111.  206,  17  Am.  St. 
Eep.  309,  22  N.  E.  542.  It  was  that  Weaver  &  Treadway,  who 
it  was  contended  were  but  agents  or  consignees,  executed  and 
delivered  their  promissory  notes  to  the  manufacturing  company, 
who  it  was  insisted  was  but  a  consignor,  for  the  price  of 
the  goods,  as  shown  by  bills  rendered  to  the  alleged  consignee 
by  the  alleged  consignor.  In  Chickering  v.  Bastress,  130  111. 
206,  17  Am.  St.  Rep.  309,  22  N.  E.  542,  and  in  Peoria  Mfg.  Co. 
V.  Lyons,  153  111.  427,  38  N.  E.  661,  the  instruments  to  be  con- 
strued created  the  relation  of  debtor  and  creditor  between  the 
parties,  and  indicated  unmistakably  that  the  transactions  were 
sales  of  the  property,  and  that  the  purpose  and  intent  of  the 
parties  in  executing  the  instruments  were  to  secure  the  pay- 
ment of  the  indebtedness  created  by  the  purchase  of  the  ar- 
ticles "without  complying  with,  and  in  violation  of,  the  pro- 
visions of  our  statutes  regarding  the  mode  and  manner  of 
creating  liens  upon  chattel  property  as  against  the  rights 
and  interests  of  third  persons.  The  case  at  bar  is  unlike  either 
of  these  cases  in  the  chief  distinction  to  be  looked  for  in  de- 
termining whether  a  transaction  is  a  consignment  of  goods  of 
the  principal  to  an  agent  for  sale  for  the  account  of  the 
principal,  or  whether  it  is  a  sale  and  the  instrument  but  a 
subterfuge  to  conceal  the  ^^^  true  nature  of  the  transaction, 
which  is,  that  in  the  case  at  bar  the  relation  of  debtor  and 
creditor  did  not  arise  because  of  the  transfer  of  the  possession 
of  the  property  from  the  appellant  to  the  fur  company,  and 
that  such  relation  was  created  by  the  change  in  possession  of 
the  property  in  each  of  the  other  cases. 

In  Lenz  v.  Harrison,  148  111.  598,  36  K  e.  567,  the  writ- 
ten agreement  which  w^as  there  involved  was  in  all  of  its  ma- 
terial respects  not  different  from  the  contract  involved  in  the 
case  at  bar.  In  that  case  one  Harrison,  who  resided  at  Grand 
Rapids,  Michigan,  and  one  Harrington,  residing  at  Henry, 
in  the  state  of  Illinois,  entered  into  an  agreement  which  in 
its  first  clause  appointed  the  part.y  of  the  second  part,  Harring- 
ton, to  act  as  the  agent  of  Harrison,  party  of  the  first  part, 
in  tlie  sale  of  wagons,  which  were  to  be  shipped  Idv  Harri>on 
from  Grand  Eapids  to  Harrington,  at  Henry,  Illinois.  By 
the  contract  Harrington  accepted  the  agency,  and  agreed  to 
the  following  conditions,  viz.:  "^Yill  pay  freight  charge.-,  local 
and  general  taxes  on  the  wagons,  have  them  properly  lioused 
and  under  cover,  and  will  make  good  any  loss  or  damage  by 
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fire;  will  pay  all  expenses  whatever;  will  sell  to  no  person 
or  firm  on  credit  whatever,  except  such  as  is  of  undoubted 
solvency  and  financially  responsible,  and  on  all  times  sales 
which  shall  not  exceed  twelve  months  will  take  notes  on 
blarLks  as  enclosed,  with  interest  at  the  rate  of  seven  per  cent 
per  annum  from  the  date  of  sale;  will  indorse  all  notes,  guar- 
anteeing their  prompt  payment  when  and  where  due;  will  so 
conduct  the  business  that  the  time  of  final  payment  in  Grand 
Eapids  shall  not  exceed  twelve  months  from  date  of  shipment; 
will  transmit  to  the  office  of  the  party  of  the  first  part  the 
proceeds  of  each  cash  sale,  or  part  cash  sale,  on  the  day  the 
sale  is  made  or  by  first  mail  thereafter;  and  further,  on  the 
last  day  of  every  month  will  make  out  an  account  of  sales 
for  the.  current  month,  and  transmit  the  same,  together  with 
all  notes,  to  the  office  of  the  party  of  the  ^^^  first  part, 
and  at  any  time  after  twelve  months  from  date  of  shipment, 
to  give  his  o^oi  note  for  balance  of  consignment  unpaid,  on 
four  months,  with  interest  at  seven  per  cent  from  date  last 
above  named,  if  so  required  by  party  of  the  first  part.  But 
nothing  herein  shall  be  construed  as  amounting  to  a  positive 
sale  without  said  requirements,  and  that  during  the  continuance 

of  this  contract  they  will  sell  no  wagon  other  than  ; 

third,  it  is  further  understood  and  agreed  that  the  party 
of  the  first  part  will  invoice  all  wagons  to  the  party  of  the 
second  part  at  the  prices  specified  on  the  back  of  this  agree- 
ment, and  that  on  final  settlement  of  each  consignment  all 
sums  over  and  above  such  specified  prices  for  which  the  party 
of  the  second  part  may  sell  the  wagons  shall  be  allowed  to  tlie 
party  of  the  second  part  as  full  commission  and  other  charges, 
more  especially  enumerated  in  clause  2  of  this  agreement. '^ 
Jt  was  held  the  relation  created  by  this  agreement  was  that 
of  principal  and  agent  and  not  vendor  and  vendee.  "We  there 
said  (page  603)  :  "There  is  no  similarity  between  this  case 
and  cases  where  there  is  a  conditional  sale  or  sales  made.  Avith 
a  provision  in  the  contract  that  the  title  to  the  property  shall 
not  pass  until  paid  for  by  the  vendee.  The  rule,  therefore, 
established  in  :\rnrch  v.  Wright,  4G  111.  487,  95  Am.  Dec.  455, 
and  other  cases  of  like  import,  does  not  apply  here.  The 
contract  is  not  a  mortgage,  nor  is  it  an  instrument  in  the 
nature  of  a  mortgage.  Harrington  was  not  indebted  to  Har- 
rison. Tliere  was  no  debt  to  be  secured,  and  in  the  absence 
of   a  debt  it  is  not  perceived  what  object  the  parties  could 
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have  in  making  a  mortgage Harrington  did  not  agree 

tc  purchase  the  property,  nor  did  Harrison  agree  to  sell  to  him. 
The  price  of  the  wagons  was  specified  on  the  back  of  the  con- 
tract, and  Harrington  was  clothed  with  authority  to  sell,  and 
retain  as  his  commission  whatever  sum  he  might  receive  over 
the  specified  price.  The  commission  over  the  specified  price 
was  the  interesit,  and  the  only  interest,  Harrington  had  in  the 
property,  and  ^^^  whether  that  would  amount  to  anything 
depended  entirely  upon  the  success  he  might  meet  with  in 
making  sales.  Harrington  never  gave  a  note  or  any  other 
obligation  agreeing  to  pay  for  the  wagons,  and  by  the  terms 
of  the  contract  there  was  no  provision  under  which  he  could 

at  any  time  become  the  owner  of  the  property Chick- 

eringV.  Bastress,  130  111.  206,  17  Am.  St.  Eep.  309,  22  N.  E. 
.^-^2,  has  been  cited  as  an  authority  that  the  transaction  is  a  sale. 
There  are  severaj  features  of  the  contract  involved  similar  to 
the  contract  in  the  case  cited.  But  there  is  one  marked  dis- 
tinction between  that  case  and  this  one.  There  notes  were  given 
on  receipt  of  the  goods,  and  upon  the  payment  of  a  note  given 
for  any  one  invoice  the  consignees  were  relieved  of  all  further 
liability  as  respected  that  consignment,  and  the  title  to  the 
property  would  vest.  The  contract  in  this  case  contains  no 
such  provision." 

The  case  at  bar  and  that  presented  to  the  court  in  Lenz  v. 
Harrison,  148  111.  598,  36  N.  E.  567,  are  not  different  in  any 
controlling  aspect.  The  circuit  court  erred  in  the  construc- 
tion given  to  the  letters  which  constitute  the  contract  between 
the  appellant  and  the  fur  company. 

A  question  not  touched  upon  may  again  arise  upon  a  retrial 
of  the  cause,  and  must  therefore  ]ye  determined.  The  affidavit, 
writ  and  bond  in  the  replevin  suit  became  lost  prior  to  the 
dismissal  of  that  cause  in  the  circuit  court.  The  appellant 
notified  the  court  that  such  files  were  lost,  and  asked  leave 
to  substitute  true  copies  of  the  affidavit,  writ  and  bond,  to 
be  received  in  lieu  of  the  originals.  T^eave  v/as  granted  and 
the  appellant  filed  copies,  and  these  copies  stood  as  the  origi- 
nals in  that  court.  The  copy  of  the  bond  so  filed  by  the  ap- 
pellant was  produced  in  evidence  on  the  hearing  of  the  case 
at  bar.  He  cannot  be  permitted  to  complain  that  the  court, 
in  the  case  at  bar,  received  and  treated  the  copy  as  competent 
evidence  against  him.  The  surety  on  the  bond  has  not  joined 
in  this  appeal  and  does  not  object  to  the  action  of  the  court. 

^^^  Jurisdiction  to  entertain  suits  on  lost  instruments  un- 
der seal  have  been  entertained  by  equity  courts  from  an  early 
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day.  Jurisdiction  in  equity  attached  because  it  was  the  doc- 
trine of  the  common  law  that  an  action  at  law  could  not  be 
maintained  on  a  lost  bond,  because  there  could  be  no  profert 
of  tlie  lost  instrament,  without  which  the  declaration  would 
be  defective.  Section  19  of  the  Practice  Act  rendered  it  un- 
necessary to  make  profert  of  the  instrument  sued  upon,  and 
though  a  court  of  equity  may  still  exercise  the  jurisdiction  as- 
sumed by  those  courts  while  profert  was  necessary  in  an  action 
at  law,  still  the  effect  of  the  statute  was  to  remove  every  ob- 
stacle to  the  prosecution  of  such  suits  in  courts  of  law. 

The  judgment  of  the  appellate  court  and  that  of  the  circuit 
court  are  each  reversed,  and  the  cause  will  be  remanded  to 
the  circuit  court  for  further  proceedings  in  conformity  with 
this  opinion. 

Chief  Justice  Magruder  dissented.  He  maintainecl  that  the  corres- 
pondence between  the  parties  after  the  arrangemei^t  was  entered  into 
and  the  course  of  business,  as  conducted  between  them  in  the  ship- 
ment of  goods  and  the  sending  of  statements  and  invoices,  were  acts 
on  their  part  indicating  the  construction  placed  by  them  upon  the 
agreement  contained  in  their  letters;  that  in  determining  the  mean- 
ing of  this  agreiement,  it  should  be  remembered  that  the  policy  of  the 
laws  of  Illinois  does  not  permit  the  owner  of  personal  property  to  sell 
it,  either  absolutely  or  conditionally,  and  still  continue  in  its  posses- 
sion; that  possession  is  one  of  the  strongest  evidences  of  title  to  this 
class  of  property;  that  if  the  real  purpose  of  the  agreement  was  to 
cover  up  a  sale  and  preserve  a  lien  for  the  price  of  the  goods,  it  made 
no  difference  that  the  transaction  was  called  upon  its  face  a  consign- 
ment for  sale;  that  the  arrangement  between  the  parties  cannot  be 
construed  otherwise  than  a  scheme  for  the  sale  of  goods  upon  credit, 
and  the  designation  of  the  transaction  as  a  consignment  was  merely 
a  device  to  cover  up  its  real  character;  that  there  was  no  provision 
in  the  contract  as  to  the  party  who  should  bear  the  expenses  of  the 
shipment  and  sales,  such  as  freight,  storage,  and  insurance,  and  it 
appeared  that  all  these  expenses  were  to  be  borne  by  the  fur  company 
and  not  by  Fleet;  that  no  provision  could  be  found  in  the  contract 
for  the  compensation  to  be  received  for  selling  the  goods  if  they 
were  to  be  sold  by  the  consignees  as  agents,  and  that  there  was  no 
provision  that  the  latter  would  rctnin  all  the  proceeds  of  the  sales 
over  and  above  the  prices  in  the  invoices  and  statements  made  with 
the  letters;  that  there  was  nothing  in  the  letters  expressed  in  explicit 
terms  or  reasonably  to  be  implied  which  permitted  Fleet  to  demand 
a  return  of  tlie  goods  and  which  gave  the  consignee  the  right  to  re- 
turn them  in  the  event  of  a  failure  to  sell.  The  judge  cited  cases 
from  the  supreme  court  of  Illinois,  such,  for  instance,  as  Chickering 
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V.  Bastress,  130  111.  206,  17  Am.  St.  Eep.  309,  22  N.  E.  .542;  Lonergan 
V.  Stewart,  55  111.  44;  Lenz  v.  Harrison,  148  111.  598,  36  N.  E.  567; 
Peoria  Mfg.  Co.  v.  Lyons,  153  111.  427,  38  N.  E.  661,  all  of  which 
he  claimed  were  siistantially  identical  with  the  principal  case,  and 
were  determined  contrary  to  the  conclusion  reached  in  it. 


WHAT  CONSTITUTES  A  TRANSACTION  A  SALE.* 
I.     Scope  of  Note. 
II.     Absolute  Sales. 

a.  Defined. 

b.  Distinguished  from   Other   Transactions. 

1.  Conditional  Sales. 

2.  Bailments. 

A.  In  General. 

B.  Of  Cereals  in  Warehouse. 
0.     Custom  or  Usage. 

D.     With  Privilege  of  Purchase. 

3.  Exchange. 

4.  Assignment. 

A.  In  General. 

B.  For  Benefit  of  Creditors. 

5.  Contract  for  Work,  Labor,  and  Materials. 
III.     Conditional  Sales. 

a.  Distinguished  from  Other  Transactions. 

1.  Mortgage. 

2.  Pledge  or  Security. 

3.  Consignment. 

4.  Lease. 

b.  Contract  of  "Sale  or  Return." 

I.  Scope  of  Note. 
Several  of  the  subdivisions  going  to  malce  up  this  note  have  been 
discussed  from  time  to  time  in  this  series.  It  has  been  deemed  ad- 
visable, however,  to  treat  the  subject  anew,  in  view  of  the  intimate 
rekitions  existing  between  the  various  parts,  and  of  late  decisions 
bearing  thereon.  This  note  will  be  confined  to  transactions  as  be- 
tween the  parties  thereto,  the  rights  of  creditors  and  third  persons 
being   touched   upon   only   incidentally. 

II.     Absolute    Sales. 

a.  Defined.— A  sale  is  a  word  of  precise  legal  import,  both  at  law 

and  in  equity.     It  means  at  all  times,  a  contract  between  parties,  to 

give  and  to  pass  rights  of  property  for  money— which  the  buyer  pays, 

or  promises  to  pay  to  the  seller  for  the  thing  bought  and  sold:  Will- 

*EKFERKNCES  TO  MONOGRAPHIC  NOTES. 

Sales  and  bailments  distinguished:  10  Am.  Dec.  490. 
J  elivery  of  wheat  to  miller,  to  be  paid  for  in  flour:  34  Am.  Dec.  215. 
Transaction  when  sale  and  when  bailment:  59  Am.  Dec.  630. 
Conditional  sales:  37  Am.  Rep.  664;  42  Am.  Rep.  lOS.  ,      ,       ,.        ^,   „ 

Question  whether  transaction  is  mortgage  or  conditional  sale:  1  Am.  St.  Rep.  63. 
Distinction  between  sale  and  bailment:  2  Am.  St.  Rep.  711. 
Conditional  sale  as  equitable  mortgage:  4  Am.  St.  Rep.  699. 
Sale  or  consignment:  45  Am.  St.  Kep.  206. 
What  constitutes  conditional  sales:  46  Am.  St.  Rep.  29o. 
Am.  St.  Rep.,  Vol.  94—14 
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iamson  v.  Berry,  8  How.  495.  It  has  also  been  defined  as  a  trans- 
mutation of  property  from  one  person  to  another  for  a  price:  Gardner 
V.  Lane,  12  Allen,  39.  Said  Chief  Justice  Bigelow  in  that  case,  speak- 
ing of  the  essential  requisites  of  a  contract  of  sale:  "A  more  com- 
plete enumeration  of  these  Avould  be,  competent  parties  to  enter  into 
a  contract,  an  agreement  to  sell,  and  the  mutual  assent  of  the  parties 
to  the  subject  matter  of  the  sale,  and  the  price  to  be  paid  therefor." 
The  price,  however,  need  not  necessarily  be  money,  but  if  the  prop- 
erty is  sold  for  a  fixed  money  price,  whether  it  be  paid  in  cash  or 
in  goods,  it  is  a  sale:  Pieard  v.  McCormick,  11  Mich.  68.  See,  how- 
ever, Edwards  v.  Cottrell,  43  Iowa,  194.  Where  goods  are  sold  to  be 
paid  for  wholly  or  in  part  by  other  goods,  or  by  labor,  or  otherwise 
than  in  money,  the  vendor  cannot  sue  for  goods  sold  and  delivered, 
but  the  action  must  be  on  the  agreement:  Slayton  v.  McDonald,  73 
Me.  50;  but  in  Forsyth  v.  Jervis,  1  Stark.  437,  2  Eng.  Com.  L.  169, 
where  the  purchaser  was  to  give  goods  in  part  payment,  and  he  re- 
fused to  deliver  them,  it  was  held  that  the  vendor  might  sue  for  the 
stipulated  price.  Although  a  sale  need  not  be  for  money,  there  must 
be  an  express  or  implied  agreement  that  the  transfer  is  a  sale  on 
one  hand  and  a  purchase  on  the  other,  to  have  the  effect  of  trans- 
ferring title:  Borland  v.  Nevada  Bank,  99  Cal.  94,  37  Am.  St.  Rep. 
32,  33  Pac.  737.  Other  definitions  of  a  sale  will  be  found  in  McCall 
V.  Powell,  64  Ala.  254;  Nance  v.  Metcalf,  19  Mo.  App.  183;  Madison 
Ave,  etc.  Church  v.  Baptist  Church,  46  N.  Y.  131,  11  Abb.  Pr.,  N.  S., 
T32;  Wittkowsky  v.  Wasson,  71  N.  C.  451;  Huthmacher  v.  Harris,  38 
Pa.  St.  491,  80  Am.  Dec.  502;   Creveling  v.  "Wood,  95  Pa.  St.   152. 

b.  Distinguished  from  Other  Transactions. 
1.  Conditional  Sales. — As  the  name  implies,  a  conditional  sale  is 
one  which  depends  upon  some  contingency  to  determine  the  passing 
of  title,  which  may  be  the  happening  or  not  happening  of  any  event. 
Conditional  sales,  as  between  the  parties,  are  recognized  in  every 
jurisdiction,  and  are  uniformly  held  valid.  In  order  to  constitute 
a  conditional  sale,  the  title  must  remain  in  the  vendor,  for  there  can 
be  no  conditional  sale  with  title  in  the  vendee:  Frick  v.  Hilliard,  95 
N.  C.  117,  in  which  case  a  note  was  given  for  the  property  sold,  in 
which  it  was  provided  that  it  was  to  be  a  lien  thereon  till  paid,  and 
the  court  held  it  no  conditional  sale,  as  the  title  passed.  The  most 
usual  condition  which  must  be  complied  with  in  order  to  transfer  title 
is  that  the  property  sold  be  fully  paid  for:  Thornton  v.  Cook,  97  Ala. 
630,  12  South.  403;  Robinson's  Appeal,  63  Conn.  290,  28  Atl.  40; 
Floury  v.  Tufts,  25  111.  App.  101;  Vaugh  v.  Hopson,  10  Bush  (Ky.), 
337-  Fifield  v.  Elmer,  27  3,Iich.  47;  Bennett  Bros.  Co.  v.  Tarn,  24  Mont. 
457,  62  Pac.  780;  Porter  v.  Pettengill,  12  N.  H.  299;  Jillson  v.  Wil- 
bur, 41  N.  H.  106;  Cole  v.  Berry,  42  N.  J.  L.  308,  36  Am.  Eep.  511; 
Ballard  v.  Burgett,  40  N.  Y.  314;  Boon  v.  Moss,  70  N.  Y.  465;  Bean 
V.  Edge,  84  X.  Y.  510;  Ballew  v.  Sudderth,  10  Ired.   (32  N.  C.)   176; 
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Parris  v.  Koberts,  12  Tred.  (3-i  N,  C.)  268,  55  Am.  Dec.  415;  Yasser 
V.  Buxton,  86  X.  C.  335;  Rose  v.  Story,  1  Pa.  St.  190,  44  Am.  Dec,  121; 
Edwards'  Appeal,  105  Pa.  St.  103;  Gambling  v.  Read,  Meigs  (Tenn.), 
281;  McComb  v.  Donald,  82  Va.  903,  5  S.  E.  558.  The  condition,  of 
course,  may  be  that  notes  given  in  payment  be  met  at  maturity,  and 
if  not  paid  title  does  not  pass,  unless  there  is  a  waiver  of  the  pro- 
vision: Caraway  v.  Wallace,  2  Ala.  542;  Sumner  v.  Woods,  67  Ala, 
139,  42  Am.  Eep.  104.  A  valid  conditional  sale  may  be  made  depend- 
ent upon  the  approval  of  a  third  person,  and  until  such  approval  be 
given  the  sale  is  not  absolute:  Bayley  v.  Anderson,  71  Wis.  417,  36 
N.  W.  863;  and  the  same  is  true  where  the  purchaser  need  not  take 
the  goods  sought  to  be  sold,  unless  satisfactory  to  him:  Wilson  v. 
Stratton,  47  Me.  120;  but  where  the  vendor  allows  the  prospective 
vendee  to  carry  a  watch  for  thirty  days,  after  which  a  sale  is  to  be 
consummated  if  it  proves  satisfactory,  it  was  held  a  mere  trial,  with 
a  view  to  purchasing,  and  not  a  conditional  sale:  Mowbray  v.  Cady, 
40  Iowa,  604.  Whatever  the  condition  imposed,  it  must  be  strictly 
complied  with:  McComb  v.  Donald,  82  Va.  903,  5  S.  E.  558;  and  a 
provision  that  if  the  vendee  fails  to  perform  any  of  the  conditions 
of  the  agreement,  so  much  of  the  purchase  price  as  is  unpaid  shall 
become  due  and  payable  without  demand,  is  not  unconscionable  nor 
against  public  policj^,  and  will  be  upheld:  Equitable  etc.  Co.  v.  Eisen- 
trager,  68  N.  Y.  Supp.  866,  34  Misc.  Rep.  179.  The  sale  of  goods  upon 
installments,  called  by  the  parties  a  "lease,"  is  fully  treated  in 
III,  a,  4,  herein.  In  such  cases,  where  the  contract  provides  that  up- 
on the  payment  of  all  installments  the  vendor  is  to  give  the  pur- 
chaser a  bill  of  sale  of  the  goods,  this  title  thereto  passes  when  the  last 
installment  is  paid,  and  a  bill  of  sale  is  unnecessary:  Currier  v.  Knapp, 
117  Mass.  324.  Where  goods  are  sold  and  delivered,  the  vendor  tak- 
ing a  sum  of  money  in  part  payment  and  a  promise  in  writing  to 
pay  the  balance  or  return  the  goods,  is  an  absolute  sale,  and  title 
passes  unconditionally:  McKinney  v.  Bradlee,  117  Mass.  321;  but 
where  the  intent  is  clearly  apparent  to  make  the  sale  conditional  upon 
payment  of  the  purchase  price,  it  will  be  so  construed:  Perkins  v.j/ 
Mettler,  126  Cal.  100,  58  Pac.  384;  and  the  intent  is  to  be  determined, 
not  only  from  the  face  of  the  contract,  but  from  the  surrounding  cir- 
cumstances and  conduct  of  the  parties:  Hughes  v.  Sheaff,  19  Iowa, 
335;  and  it  is  for  the  jury  to  decide  whether  the  sale  is  absolute  or 
conditional:  Rose  v.  Story,  1  Pa.  St.  190,  44  Am.  Dec.  121;  Yasser  v. 
Buxton,  86  N.  C.  335. 

Where  property  was  delivered  and  an  unconditional  note  given 
for  the  purchase  price,  and  a  condition  was  inserted  in  the  note  that 
the  title  to  the  property  should  remain  in  the  vendor  until  paid,  and 
in  case  of  default  might  be  taken  back  by  the  vendor,  the  Colorado 
court  held  it  an  absolute  sale:  First  Congregational  Church  etc.  v. 
Grand  Rapids  etc.  Co.,  15  Colo.  App.  46,  60  Pac.  948.     The  court  there 
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said:  "The  optional  payment  of  the  purchase  price  is  as  essential 
to  constitute  a  transaction  a  conditional  sale  as  the  conditional  pass- 
ing of  the  title,  and  a  transaction  that  in  express  terms  imposes  an 
unconditional  liability  upon  the  vendee  to  pay  the  purchase  price  for 
the  property  delivered,  however  characterized  by  the  parties,  is  es- 
sentially and  in  legal  effect  an  absolute,  and  not  a  conditional  sale," 
citing  Andrews  &  Co.  v.  Savings  Bank,  20  Colo.  31.3,  46  Am.  St.  Rep. 
291,  36  Pac.  902;  Tufts  v.  Beach,  8  Colo.  App.  33,  44  Pac.  771. 

Where,  however,  there  is  a  valid  conditional  sale,  and  the  usual 
condition  as  to  the  payment  of  price  inserted,  before  such  payment 
the  vendee  may  sell,  and  his  purchaser  acquires  the  same  rights  to 
the  property  as  were  held  by  the  original  vendee,  and  upon  tender  of 
the  purchase  price  to  the  vendor,  the  purchaser  from  the  vendoe  be- 
comes the  owner:   Bailey  v.  Colby,  34  K  TT.  29,  66  Am.  Dec.  752. 

The  question  has  arisen  whether  an  absolute  sale  may  be  subse- 
quently converted  into  a  conditional  sale,  by  the  written  agreement 
of  the  parties,  without  change  of  possession,  and  it  has  been  held 
that  it  cannot  so  as  to  prejudice  a  subsequent  purchaser  of  the 
vendee:  Van  Allen  v.  Francis,  123  Cal.  474,  56  Pac.  339;  and  see, 
also,  Caraway  v.  Wallace,  2  Ala.  542. 

There  is  also  a  class  of  cases  which  comes  under  the  head  of  condi- 
tional sales,  and  that  is  where  the  property  is  sold  but  the  right  to 
repurchase  given  the  vendor:  Thompson  v.  Chumney,  8  Tex.  389. 
These  cases  are  usually  confounded  with  mortgages,  and  will  there- 
fore be  treated  under  the  head  of  mortgages  distinguished  from 
conditional  sales.  III,  a,  1,  herein. 

If  the  agreement  is  that  goods  are  to  be  paid  for  in  cash  on  de- 
livery, the  sale  has  been  held  to  be  complete,  whether  the  payments 
are  made  or  not:  Warder  v.  Hoover,  51  Iowa,  491,  1  N.  W.  795,  but 
see  Lang  v.  Riekmers.  70  Tex.  108,  7  S.  W.  527;  Evansville  etc.  E. 
E.  Co.  V.  Erwin,  84  Ind.  457;  Empire  State  etc.  Co.  v.  Graut,  114  N. 
Y.  40,  21  N.  E.  49;  Eussel  v.  Minor,  22  Wend.  659;  Millhiser  v.  Erd- 
man,  98  N.  C.  292,  2  Am.  St.  Eep.  334,  3  S.  E.  521;  Harmon  v. 
Goetter,  87  Ala.  325,  6  South.  93,  all  of  which  hold  that  the  condi- 
tion must  be  complied  with  or  title  remains  in  vendor.  As  is 
pointed  out  in  Budlong  v.  Cottrell,  64  Iowa,  234,  20  N.  W.  166,  "the 
theory  of  the  contract  is  that  it  was  to  be  fully  executed  by  both 
parties  at  substantially  one  time,  and  that,  uutil  fully  executed, 
neither  the  title  to  the  property,  nor  any  right  or  interest  therein, 
should  pass." 

Where  the  vendor  delivers  to  the  vendee  a  quantity  of  wool,  wliieh 
the  latter  agrees  to  manufacture  into  cloth  at  a  certain  rate  making 
up  a  fixed  amount,  which  he  agreed  to  pay  in  six  months,  property 
in  the  wool  to  be  at  all  stages  in  the  vendor  until  payment,  it  was 
held  a  conditional  sale:  Barrett  v.  Pritchard,  2  Pick.  (Mass.)  512, 
13   Am.   Eep.   449,    citing   Hussey   v.   Thornton,   4   Mass.   405,   3    Am. 
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Dec.  224;  Marston  v.  Baldwin,  17  Mass.  606;  Barrow  v.  Coles,  3 
Camp.    92. 

So  where  one  agrees  with  another  to  furnish  him  with  goods  to  be 
Bold  as  his  agent,  to  be  accounted  for  as  the  sales  are  made,  title  to 
the  goods  to  remain  in  the  vendor  until  disposed  of,  this  is  a  condi- 
tional sale,  for  as  long  as  the  goods  were  not  sold  the  vendee  was 
such  only  upon  condition,  the  payment  of  the  price:  Thornton  v. 
Cook,  97  Ala.  630,  12  South.  403;  Lewis  v.  McCabe,  49  Conn.  141, 
44  Am.  Eep.  217;  Mack  v.  Story,  57  Conn.  407,  18  Atl.  707. 

The  question  has  arisen  as  to  whether  a  transaction  is  a  condi- 
tional sale  or  an  absolute  sale  with  a  mortgage  back.  In  Aultman 
V.  Silha,  85  "Wis.  359,  55  N.  W.  711,  construing  together  (1)  an  order 
for  machinery  which  contemplated  an  absolute  sale  and  provided 
for  the  execution  of  a  mortgage  thereon;  (2)  notes  given  for  the 
purchase  price,  providing  that  title  should  not  pass  until  payment, 
but  authorizing  the  vendor  to  take  possession  of  the  machinery,  sell 
it,  and  apply  the  proceeds  on  the  notes;  (3)  a  chattel  mortgage  of 
the  machinery  to  secure  the  notes,  stating  title  to  be  in  the  vendee, 
and  providing  for  foreclosure  and  sale,  and  the  deficiency  to  be  paid 
by  vendee;  and  (4)  a  real  estate  mortgage  to  secure  the  notes,  the 
court  held  it  an  absolute  sale  with  a  mortgage  back,  and  not  a  con- 
ditional sale.  Where,  under  a  contract  for  purchase  on  the  install- 
ment plan,  goods  were  delivered  to  the  vendee,  he  to  make  the  nec- 
essary paj'ments,  declaring  that  he  had  borrowed  and  received  the 
goods,  that  title  should  not  pass  till  the  whole  amount  was  paid,  and 
the  seller  retained  the  right  to  immediate  possession,  it  was  held  a 
conditional  sale,  and  not  a  sale  with  a  mortgage  back:  Nichols  v. 
Ashton,  155  Mass.  205,  29  X.  E.  519.  See,  in  this  connection,  Kery- 
ford  v.  Davis,  102  U.  S.  235,  Where  a  quantity  of  hides  was  deliv- 
ered to  a  party,  who  gave  his  note,  due  in  eight  months  for  the 
amount,  and  at  the  same  time  gave  a  written  agreement,  that  if  the 
note  were  not  paid  at  maturity,  he  would  return  the  leather  made 
from  the  hides,  and  the  vendor  could  sell  it,  pay  off  the  note,  and 
give  the  surplus  to  the  vendee,  this  was  held  a  sale:  Southwick  v. 
Smith,  29  Me.  22S.  See,  also,  Beist  v.  Sipe,  16  Ind.  App.  4,  44  X. 
E.  7G2;  W.  T.  Adams  Machine  Co.  v.  Newman,  107  La.  702,  32 
South.  38.  An  agreement,  in  a  bill  of  sale,  to  give  the  vendor  any 
sum  the  goods  may  sell  for  above  the  price  paid,  or  to  deliver  them 
at  another  place  free  of  expense  to  the  purchaser,  if  the  goods  are 
paid  for  at  a  certain  price,  does  not  convert  the  sale  into  a  coudi- 
tional  one:  Jewitt  v.  Lincoln,  14  Me.   116,  31  Am.  Dec.  36. 

Where  the  vendee,  in  a  conditional  sale  fails  to  comply  with  the 
condition  by  paying  the  purchase  price  within  the  stipulated  time, 
the  vendor  may  replevy  the  goods,  or  treat  the  sale  as  absolute  and 
recover  the  contract  price:  McKea  v.  Merrifield,  48  Ark.  160,  2  S. 
W.  7SU:  Holt  Mfg.  Co.  v.  Ewing,  109  Cal.  353,  42  Pac.  435;   Proctor 
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V.  Tilton,  65  N,  JI.  3,  17  Atl.  638;  and  where  one  sells  goods  to 
another,  the  title  thereto  tc  remain  in  the  vendor  till  payment,  and 
the  proceeds  of  the  goods  sold  by  the  vendee  to  be  by  him  held  as 
money  had  and  received  for  the  venrlor,  and  the  vendee  retains  the 
proceeds,  he  may  be  sued  as  for  money  had  and  received,  and  an  ac- 
counting in  equity  is  not  required:  Weston  v.  Brown,  158  N.  Y. 
360,  53  N.  E.  36. 

Although,  as  has  been  stated,  conditional  sales  are  recognized  as 
valid  between  the  parties  to  the  contract,  all  over  the  United  States 
and  in  England,  a  slight  conflict  arises  when  the  rights  of  third 
jiersons  intervene.  The  overwhelming  weight  of  authority  is  that 
as  the  vendee  acquires  no  title  to  the  property,  he  can  give  none: 
Lewis  v.  McCabe,  49  Conn.  141.  44  Am.  Kcp.  217;  Mack  v.  Story, 
57  Conn.  407,  18  Atl.  707;  Little  v.  Page,  44  Mo.  412;  Eidgeway  v. 
Kenneday,  52  Mo.  24;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  412, 
57  Am.  Eep.  566,  7  Atl.  418;  Ballard  v.  Burgett,  40  N.  Y.  314;  Boon 
V.  Moss,  70  N.  Y.  465;  Gambling  v.  Eead,  Meigs  (Tenn.),  281; 
Harkness  v.  Eussell,  118  U.  S.  663,  7  Sup.  Ct.  Eep.  51.  The  opposit-j 
doctrine  had  its  origin  in  Pennsylvania,  where  it  is  still  the  law, 
although  not  followed  in  many  other  jurisdictions.  In  Alabama  the 
minority  rule  was  the  law,  it  being  established  in  Dudley  v.  Abner, 
52  Ala.  572,  but  was  overruled  and  the  general  doctrine  followed  in 
Sumner  v.  Woods,  67  Ala.  139,  42  Am.  E«p.  104.  Among  the  early 
cases  in  Pennsylvania  which  held  that  a  conditional  s!ile,  with  pos- 
session in  the  vendee,  was  void  as  against  creditors  of  the  vendee, 
is  Martin  v.  Mathiot,  14  Serg.  &  E.  214,  16  Am.  Dee.  491,  which 
gives  as  a  reason  for  so  holding  that  false  credit  is  thereby  secured: 
See  Harper  v.  Hogue,  10  Pa.  Super.  Ct.  624;  Edwards'  Appeal,  105 
Pa.  St.  103.  The  doctrine  of  these  cases  is  criticised  in  Cole  v. 
Berry,  42  N.  J.  L.  308,  36  Am.  Eep.  511,  where  Depue,  J.,  speaking 
for  the  court,  said:  "The  court  held  tliat  under  a  conditional  con- 
tract of  purchase,  one  of  the  terms  of  which  was  that  the  chattel 
.which  was  delivered  to  the  vendee  should  remnin  the  property  of 
the  vendor  until  the  cop.trart  price  was  pnid,  the  title  remainoil  in 
the  vendor  against  a  bona  fide  purchnscr,  who  bought  of  the  vendee 
in  good  faith,  and  paid  full  value,  whhout  notice  of  the  rights  of 
the  vendor.  Decisions  of  otlier  courts,  to  which  we  are  accustomed 
to  look  for  correct  expositions  of  the  common  law,  are  to  the  same 
effect:  Dresser  Mfg.  Co.  v.  Waterston,  3  Met.  (Mass.)  9;  Coggill  v. 
Hartford  etc.  E.  E.  Co.,  3  Gray,  545;  Sargent  v.  Metcalf,  5 
Gray,  306,  66  Am.  Dee.  368;  Burbank  v.  Crooker,  7  Gray,  15S, 
66  Am.  Dee.  470;  Dcshon  v.  Bigelow,  8  Gray,  159;  Hirschoru  v. 
Canney,  9S  Mass.  149;  Zuclitinau  v.  Eoberts,  109  Mass.  52,  S.  C.  12 
Am.  Eep.  603;  Benner  v.  Puffer,  114  Mass.  376;  D'Wolf  v.  Babbett, 
4  Mason,  289,  Fed.  Cas.  Xo.  4220;  Copeland  v.  Bosquet,  4  Wash.  C. 
C.   5^8,  Fed.   Cas.   Xo.   4212;   Tibbetts   v.   Towle,   12   Me.   311;    Iluveri 
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V.   Emery,   33   N.   H.  66;   Kimball  v.  Jaekman,   42   K   H.   242 

In  Pennsylvania,  a  distinction  is  taken  between  delivery  under  :i 
bailment,  with  an  option  in  the  bailee  to  purchase  at  a  named  price, 
and  a  delivery  under  a  contract  of  sale  containing  a  reservation  of 
title  in  the  vendor  until  the  contract  price  be  paid,  it  being  held 
that  in  the  former  instance  property  does  not  pass  as  in  favor  of 
creditors  and  purchasers  of  the  bailee,  but  that  in  the  latter  in- 
stance delivery  to  the  vendee  subjects  the  property  to  execution  at 
the  suit  of  his  creditors,  and  makes  it  transferable  to  bona  fide 
purchasers:  Chamberlain  v.  Smith,  44  Pa.  St.  431;  Eose  v.  Story, 
1  Pa.  St.  190,  44  Am.  Dee.  121;  Martin  v.  Mathiot,  14  Serg.  &  E. 
214,  16  Am.  Dec,  491;  Haak  v.  Lindertnan,  64  Pa.  St.  499,  3  Am. 
Eep.  612.  This  distinction  is  discredited  by  the  great  weight  of 
authority,  which  puts  possession  under  a  conditional  contract  of 
sale,  and  possessioTi  under  a  bailment  on  the  same  footing— liable  to 
be  assailed  by  creditors  and  purchasers  for  actual  fraud,  but  not 
fraudulent  per  se. " 

It  has  been  held  in  Illinios  that  if  a  person  agrees  to  sell  person- 
alty to  another,  on  condition  that  the  price  be  paid  in  a  certain 
time,  title  till  then  to^ remain  in  the  vendor,  and  the  property  is  de- 
livered to  the  vendee,  so  as  to  clothe  him  with  apparent  ownership, 
the  original  vendor  cannot  claim  as  against  a  bona  fide  purchaser  or 
creditor  of  the  vendee:  Brundage  v.  Camp,  21  111.  330;  McCormick 
V.  Hadden,  37  111.  370;  Murch  v.  Wright,  46  JU.  488,  95  Am.  Dec. 
455;  Lucas  v.  Campbell,  88  111.  447;  Van  Duzor  v.  Allen,  90  111.  499. 

In  several  of  the  states,  however,  statutes  have  been  enacted 
which  declare  that  all  sales  of  personal  property,  in  which  the 
vendee  has  possession,  the  title  thereto  being  retained  in  the  vendor 
shall  be  invalid  against  third  persons  without  notice,  and  some  of 
thera  providing  that  such  contracts  must  be  registered  or  recorded, 
in  order  to  bind  third  parties.  Statutes  of  this  character  are,  how- 
ever, only  for  the  protection  of  innocent  third  parties,  and  a  tres- 
passer cannot  avail  himself  of  such  law:  Kimball  v.  Post,  44  Wis. 
471, 

2.  Bailments. 

A,  In  General, — It  is  elementary  tliat  the  owner  of  goods  must 
bear  the  loss  if  they  are  destroyed,  damaged,  or  lost,  and  it  therefore 
becomes  important  to  determine  ia  whom  the  right  of  property  is, 
in  order  to  fix  the  responsibility,  where  goods  are  left  with  one  party 
by  another.  In  other  w"ords,  the  test  is  wliethei-  the  trans:ictiou  is 
a  sale  or  a  bailment;  if  the  former,  the  property  having  passed,  the 
loss  must  be  borne  by  the  receiver  of  the  goods;  if  the  latter,  it 
falls  upon  the  depositor.  The  same  question  arises  as  to  whether 
the  property  in  question  is  subject  to  levy  on  execution  at  the  in- 
stance of  creditors  of  the  receiver  thereof. 
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There  is  no  conflict  among  the  authorities  as  to  what  a  bailment 
is;  they  all  agree  in  holding  that  when  the  identical  thing  delivered, 
though  in  an  altered  form,  is  to  be  restored,  the  contract  is  one  of 
bailment,  and  the  title  to  the  property  is  not  changed.  But  when 
there  is  no  obligation  to  return  the  specific  thing,  and  the  receiver 
is  at  liberty  to  return  another  of  equal  value,  it  is  a  sale,  and  title 
to  the  property  is  changed;  or,  as  it  is  sometimes  expressed,  in  the 
latter  case,  "the  receiver  becomes  a  debtor  to  make  the  return": 
Mallory  v.  Willis,  4  N.  Y.  76.  To  the  same  effect  are  Grier  v.  Stout,  2 
Jll.  App.  602;  Baker  v.  Priebe,  59  Neb.  597,  81  N.  W.  609;  Hurd  v.  West, 
7  Cow.  (N.  Y.)  752;  Smith  v.  Clark.  21  Wend.  83,  34  Am.  Dec.  213; 
Carpenter  v.  Griffiu,  9  Paige,  310,  37  Am.  Dec.  396;  Marsh  v.  Titus, 
3  Hun,  550,  6  Thomp.  &  C.  29;  Eeherd  v.  Clem,  86  Va.  374,  10  S.  E. 
504,  It  is  in  the  application  of  this  definition  that  difficulty  arises, 
and  not   from  an  inability  to   define  it. 

In  Shoemaker  v.  Hinze,  53  Wis.  116,  10  N,  W,  86,  a  party  left 
money  with  another,  with  the  understanding,  not  that  the  same 
identical  money  was  to  be  returned,  but  only  a  like  amount;  the 
money  was  lost  without  the  fault  of  the  receiver,  and  he  was  held 
liable,  this  not  being  a  bailment,  but  a  general  deposit  in  the 
nature  of  a  loan.  But  in  Caldwell  v.  Hail,  60  Miss.  330,  44  Am. 
Kep.  410,  a  merchant  received  money  of  another  subject  to  call,  and 
kept  it  separate  from  his  own;  he  was  held  not  liable  for  a  loss 
thereof  without  his  fault,  although  he  was  permitted  to  use  it  and 
one  of  his  employes  in  fact  did  use  a  small  amount  thereof  to  make 
change  with   the   depositor's  consent. 

The  case  of  a  bailment  of  animals  is  a  common  one.  Where  one 
leaves  sheep  with  another  on  shares  for  a  certain  period  of  time,  pro- 
viding for  payment  of  a  certain  amount  of  wool  per  head  and  for 
the  disposition  of  the  increase,  the  sheep  to  be  redelivered  at  the 
end  of  the  terra,  it  is  a  bailment:  Robinson  v.  Haas,  40  Cal.  474; 
Woodward  v.  Edmunds,  20  Utah,  118,  57  Pac.  848;  but  where  an 
equal  number  is  to  be  returned,  of  like  value,  it  is  a  sale: 
Wilson  V.  Eiuuey,  13  Johns.  358.  But  see  Williams  v.  McGIade,  13 
Minn.  174,  where  the  provision  was  that  as  many  sheep  as  were  lent, 
and  of  as  good  quality,  age  and  weiglit  were  to  be  returned,  and  it 
was  held  a  bailment.  Where  cattle  are  delivered  to  one  who  agrees  to 
care  for  them  at  his  own  expense  for  ;i  fixed  time  for  the  purpose 
of  their  being  profitably  marketed  by  the  owner,  promising  to  make 
good  any  loss,  the  understanding  being  that  he,  the  receiver,  was 
to  obtain  from  the  sale  thereof  all  money  exceeding  a  statetl  sum 
per  head,  after  deducting  expenses,  it  is  a  bailment,  aud  not  a  condi- 
tional sale:  Union  Stockyards  etc.  Co.  v.  Western  Land  etc.  Co.,  59 
Fed.  49.  And  where  colts  are  delivered  to  be  sold  at  a  fixed  price, 
and  in  case  it  cannot  be  obtaineii,  they  to  be  returned,  it  is  a  baxl- 
meul:    Middlctou   v.    Stone,   ill   Pa.   St.   589,   4  Atl.    523.      Wiiert'   pur- 
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cha.^ers  of  cattle  fail  to  make  a  cash  payment  for  the  price,  as  re- 
quired by  contract,  the  fact  that  they  are  permitted  to  retain  pos- 
session of  the  animals  with  the  understanding  that  no  title  is  to  pass 
till  payment  on  a  tixed  day,  and  until  a  bill  of  sale  should  be  exe- 
cuted was  held  a  mere  bailment;  Farmers'  Xat.  Bank  v.  Henderson 
(Tex.   Civ.   App.   1895),   29   S.   W.   562. 

Where  lumber  is  delivered,  the  receiver  to  saw  it  into  boards,  and 
each  to  have  one-half  thereof,  it  is  a  bailment,  as  the  same  article 
is  returned,  though  in  an  altered  form:  Pierce  v.  Schenck,  3  Hill 
(N.  Y.),  28;  and  if  the  bailee  disposes  of  it,  the  depositor  may 
maintain  an  action  of  trover  and  need  not  sue  on  the  contract:  Eight- 
myer  v.  Raymond,  12  Wend.  51;  but  where  the  logs  delivered,  or 
those  of  a  similar  kind  are  to  be  returned  upon  demand,  it  should 
be  made  within  a  reasonable  time,  and  if  not  done  it  will  be  barred 
by  the  statute  of  limitations:  Smith  v.  Smith,  91  Mich.  7,  51  N.  W. 
694.  In  Barker  v.  Eoberts,  8  Me.  101,  one  agreed  to  take  the  logs 
of  another  at  an  agreed  computation  and  saw  them  into  boards,  de- 
liver them  to  the  owner  of  the  logs,  who  was  to  sell  them  and  allow 
the  other  the  full  price  beyond  a  stipulated  amount  per  thousand, 
the  property  to  remain  at  the  risk  of  the  receiver;  and  this  was 
held  a  bailment. 

Where  leather  is  delivered,  to  be  transformed  into  shoes  and  then 
returned,  this  is,  of  course,  a  bailment:  Hyde  v.  Cookson,  21  Barb. 
92;  but  where  one  is  to  receive  hides  at  current  prices,  tan  them, 
and  return  the  leather  to  the  depositor,  and  after  deducting  the 
price  of  the  hides,  commission,  and  current  expenses,  all  that  the 
leather  would  command  to  be  credited  to  the  receiver  of  the  hides, 
this  is  a  sale  to  him:  Prichett  v.  Cook,  62  Pa.  St.  193. 

In  Stewart  v.  Stone,  127  X.  Y.  500,  28  N.  E.  595,  milk  was  deliv- 
ered to  a  party  to  be  by  him  made  into  butter  and  cheese,  then 
sold,  the  proceeds  to  be  disposed  of  as  provided  by  agreement,  and 
it  was  held  a  bailment:  See,  also,  Gerber  v.  Monie,  56  Barb.  652, 
in  accord.  But  where  milk  is  delivered  to  be  converted  into  cheese, 
at  an  establishment  for  that  purpose,  and  each  depositor  is  credited 
with  his  amount,  it  all  being  made  together,  and  the  manufacturer 
sells  it,  each  depositor  bearing  his  share  of  the  expense  and  getting 
his  pro  rata  of  profit,  it  is  a  sale:  Butterfield  v.  Lathrop,  71  Pa.  St. 
225. 

Where  one  is  to  manufacture  shears  for  another,  the  nmuufacturer 
to  furnish  the  blades,  and  the  other  party  the  castings  for  the 
handles,  and  they  are  then  manufactured,  it  is  a  bailment  and  the 
title  is  in  the  one  for  whom  they  are  manufactured,  even  though  he 
lefuse  to  receive  tliem  for  failure  to  come  up  to  sample:  Mack  v. 
Snell,  140  X.  Y.  193,  37  Am.  St.  Eep.  534,  35  X.  E.  493.  And  where 
goods  are  delivered  in  a  raw  state,  with  the  agreement  that  the  re- 
ceiver  shall   work   them   up    and   improve    them,   and   they,    or    their 
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proceeds,  shall  then  be  divided  in  certain  proportions,  it  is  a  bail- 
ment until  the  contract  is  completely  executed,  even  though  the 
bailee's  labor  exceeds  in  value  the  property  when  received  by  him: 
Sattler  v.  Hallock,  160  N.  Y.  291,  73  Am.  St.  Rep.  686,  54  N.  E.  667, 

Where  rags  are  to  be  made  into  paper,  the  general  rule  applies: 
King  V.  Humphreys,  10  Pa.  St.  217;  and  where  palm-leaf  is  to  be 
made  into  hats,  or  to  he  returned  when  called  for,  and  a  price  is 
fixed  at  which  what  is  used  is  to  be  accounted  for,  if  the  leaf  is  not 
used  it  is  a  bailment:  Brown  v.  Hitchcock,  28  Vt.  452.  So  where 
goods  are  received,  to  be  sold  and  accounted  for  to  the  owner,  or  to 
be  returned,  with  interest,  it  is  a  bailment:  Morss  v.  Stone,  5  Barb. 
516. 

In  Coquard  v.  Wernse,  100  Mo.  137,  13  S.  W.  341,  a  receipt  stated 
that  one  had  received  from  another  four  hundred  shares  of  stock, 
included  in  a  certificate  of  one  thousand,  and  it  was  assumed  that  the 
latter  had  in  some  way  become  the  owner  of  the  four  hundred  shares, 
and  the  former  agreed  to  forward  the  certificate  to  a  certain  place 
in  order  to  procure  a  transfer  and  new  certificates;  this  was  held  no 
sale,  the  first  person  being  a  bailee  for  a  specified  purpose.  Where 
one  borrows  shares  of  stock  in  a  certain  corporation,  and  agrees  to 
return  them  on  demand,  it  is  in  the  nature  of  a  mutuum,  and  pay- 
ment can  be  made  by  returning  an  equal  number  of  shares,  even 
though  they  are  utterly  worthless,  the  corporation  having  become 
hopelessly  insolvent:  Fosdick  v.  Greene,  27  Ohio  St.  484,  22  Am. 
Eep.  328. 

In  Austin  v.  Seligman,  21  Blatchf,  506,  18  Fed.  519,  jeweler's 
Eweepings  were  delivered  to  be  refined,  the  depositor  to  pay  three 
hundred  and  twenty  dollars  therefor,  the  product  of  the  sweepings 
to  be  delivered  to,  or  accounted  for,  to  the  depositor,  loss  the 
amount  paid.  This  was  held  no  bailment,  as  the  receiver  of  the 
sweepings  had  the  right  to  return  money  in  place  of  the  article, 
v.hich  option  is  inconsistent  with  the  character  of  a  bailment.  One 
of  the  leading  eases  in  this  country  on  the  law  of  bailments  is 
Buffum  V.  Merry,  3  Mason  (U.  S.),  478,  Fed.  Cas.  No.  2112.  lu  that 
case  yarn  was  delivered  to  be  made  into  cloth,  which,  when  com- 
pleted, was  not  to  be  returned  to  the  owner,  but  only  so  much  as  at 
fifteen  cents  a  yard  Avould  pay  for  the  yarn  at  sixty-five  cents  a 
pound;  it  is  in  effect  a  sale  of  the  yarn  to  be  paid  for  in  cloth  at  a 
specified  price,  and  so  not  a  bailment,  even  though  part  of  the 
goods  delivered  was  returned  in  a  different  form.  In  Bourg  v. 
Ijopcz,  36  La.  Ann.  439,  certain  movable  property  was  transferred, 
with  the  provision  that  the  receiver  was  to  sell  it,  pay  himself 
what  the  depositor  owed  him  and  distribute  the  residue  to  certain 
named  person.  The  court  held  that  this  was  not  a  sale,  and  that  the 
recipient  of  the  property  was  at  most  a  bailee  or  trustee.  In  Bulkley 
V.  Andrews,  39  Conn.   70,  an  executor  delivered  to  a  legatee  certain 
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froods  bequeathed  him,  and  it  was  agreed  that  he  should  take  charge 
of  them  and  be  responsible  to  the  executor  for  their  return,  if  they 
should  be  needed  in  settling  the  estate.  After  demand  made,  the 
legatee  refused  to  surrender  them,  and  it  was  held  a  bailment,  and 
not  a  sale  of  the  goods.  So  where  one  sells  land  to  another,  and 
j-.grees  that  he  shall  have  the  use  of  certain  personal  property,  and 
may  sell  certain  materials  belonging  to  the  owner  of  the  land  upon 
commission,  and  deposit  the  proceeds  with  a  certain  banker,  and 
when  the  payments  to  him  reach  a  specified  sum,  he  shall  own  tha 
personal  property  and  materials,  if  any  remain,  and  if  the  sales  do 
not  amount  to  the  agreed  sum,  the  user  of  the  land  and  property  to 
make  up  the  deficit,  it  is  a  bailment:  Becker  v.  Smith,  59  Pa.  St. 
469;  and  where  one  places  goods  in  the  hands  of  another,  without 
any  obligation  of  sale  or  right  of  purchase,  it  is  a  bailment:  Kaut 
V.  Kessler,  114  Pa.  St.  603,  7  Atl.  5S6.  In  Barnes  v.  Morse,  38  111. 
App.  274,  goods  were  delivered,  and  in  the  contract  was  inserted  a 
clause  stipulating  that  "goods  not  sold  this  year  will  be  carried  on 
next  year's  time";  this  the  court  held  not  to  be  a  bailment,  but 
amounted  merely  to  an  extension  of  time  to  pay.  An  order  by  a 
party  to  a  warehouse-keeper  to  ship  his  cotton  there  stored  to  the 
order  of  another,  and  an  order  by  the  former  to  the  merchant  to 
whom  shipment  was  to  be  made,  to  sell  to  the  best  advantage  and 
pay  the  proceeds  to  the  person  to  whom  the  cotton  was  to  be 
s^hipped,  or  his  order,  to  whom  the  depositor  of  the  cotton  was  in- 
debted, show  a  bailment  and  not  a  sale:  Furlow  v.  Gillian,  19  Tex. 
£50. 

An  interesting  case  is  Laflin  etc.  Powder  Co.  v.  Burkhardt,  97  U. 
S.  110,  in  which  a  company  entered  into  a  contract  with  the  inventor 
of  an  explosive  known  as  "dualin, "  whereby  he  agreed  to  manu- 
facture for  the  company  enough  "dualin"  to  supply  all  sales;  he 
to  consign  all  goods  manufactured  for  sale  to  them,  and  all  orders 
leceived  to  be  likewise  transferred  to  them  to  be  filled;  that  they 
should  share  the  profits  equally,  and  bear  all  losses  from  explosion 
cquallv,  but  not  otherwise;  that  the  company  should  advance  to 
him  at  fixed  periods  money  to  pay  expenses  and  his  personal  ac- 
count, and  should  furnish  him  suflicient  raw  material  to  supply  all 
demands,  or  advance  him  suflacient  money  to  buy  theni,  which  ad- 
vances and  cost  of  material  were  to  be  charged  against  the  manu- 
factured goods  to  be  consigned  by  him  to  the  company.  It  was  held 
that  the  materials  furnished  by  the  company  to  him  and  those  which 
he  had  purchased  with  money  advanced  by  them  became  his  sole 
property,  and  that  there  was  no  bailment.  Said  the  court:  "We 
see  nothing  requiring  that  the  identical  acids  sent  should  be  used 
in  the  manufacture  of  the  explosives,  and  nothing  to  prevent  an  ex- 
change by  Dittmar  (inventor)  for  other  materials,  if  he  found  any 
of  the  articles  to  be  unsuitable,  or  if  he  found  that  he  had  too  nuicu 
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of  one  kind  and  too  little  of  another,  acting  honestly  in  the  interest 
of  both  parties.  The  case  is  quite  different  from  the  single  mechani- 
cal transaction  of  turning  a  specific  set  of  logs  into  boards  or  a 
specific  lot  of  wheat  into  flour,  where  there  is  no  room  for  judgment 
or  discretion."  The  mere  fact  that  some  of  the  articles  may  not  be 
returned  and  that  money  may  be  given  in  place  thereof  does  not 
act  to  convert  a  bailment  into  a  sale.  In  Westcott  v.  Tilton,  1  Duer 
(N.  Y.),  53,  a  brewer  sold  beer  in  barrels,  the  latter  to  be  returned 
when  empty,  and  if  not  returned,  a  fixed  price  per  barrel  to  be  paid. 
The  court  held  this  to  be  a  bailment  of  the  barrels,  the  amount  fixed 
being  merely  a  penalty  for  failure  to  return  them;  and  that  no  sale 
was   contemplated.     See,   also,   Wescott  v.   Thompson,   18   N,   Y.   363. 

It  is  settled  that  a  contract  of  sale  which  is  either  void  or  void- 
able cannot  be  converted  into  a  bailment  in  order  to  uphold  it.  In 
Green  v.  Hollingsworth,  5  Dana  (Ky.);  174,  30  Am.  Dec.  680.  one  gave 
his  watch  to  another  upon  the  consideration  that  he  vote  for  him. 
The  court  refused  to  uphold  the  transaction  as  a  bailment,  although, 
on  account  of  the  illegal  consideration^,  it  was  void  as  a  sale.  So 
where  one  sells  a  horse  to  a  minor,  taking  his  note  for  the  purchase 
price,  and  upon  hi,'^  refusal  to  pay  the  contract  is  rescinded  and  the 
horse  returned,  the  owner  thereof  cannot  recover  from  the  minor  for 
an  injury  to  the  horse,  as  he  was  the  owner  when  the  injury  oc- 
curred. It  amounted  to  a  resale  of  the  horse,  and  cannot  be  consid- 
ered a  bailment  because  the  contract  of  sale  was  voidable:  Poe  v. 
Home,  44  N.  C,  (Busb.  L.)  398.  But  the  fact  that  the  original  in- 
tention of  the  parties  waa  to  make  a  sale,  and  that  such  was  the 
legal  effect  of  their  first  agreement,  does  not  prevent  a  change  while 
it  is  still  executory  into  a  bailment  with  an  alternative  of  future 
conversion  into  a  sale  on  compliance  with  certain  stipulated  condi- 
tions: Goss  Printing  etc.  Co.  v.  Jordan,  ]71  Pa.  St.  474,  32  Atl.  1031; 
Stiles  V.  Seaton,  200  Pa.  St.  114,  49  Atl.  774.  For  doubtful  cases, 
held  bailment  rather  than  sale,  see  Barrows  v.  Wampler,  24  Ind. 
App.  472,  56  N.  E.  935;  Baker  v.  Priebe,  59  Neb.  597,  81  K  W.  609; 
where  held  sale,  and  not  bailment:  Page  v.  Edwards,  64  Vt.  124,  23 
Atl.  917. 

In  construing  a  contract,  if  partly  in  writing  and  partly  in  parol, 
the  latter  may  be  given  in  eviilonce,  in  order  to  show  on  what  terms 
lIic  property  was  cakeu,  as  where  a  receipt  read:  "Kecoived  of  B. 
seven  huudrci  dollars  on  deposit,  in  currency,"  there  the  depositufy 
was  allowed  to  show  that  the  parol  understanding  was  that  it  was 
left  with  him  for  the  accommodation  of  B.,  and  not  lo  be  iiiixed 
with  other  money:   Keen  v.  Beekman,  66  Iowa,  672,  24  X.  W.  270. 

B.  Of  Cereals  in  Warehouse. — By  far  the  most  important  transac- 
tions coming  undev  the  liead  of  bailment  are  those  w4rch  liave  to 
do  with  the  deposit  of  grain  in  warehouses,  ll  needs  no  authority 
to   support  tne   staleitient   tliat   when  wheat   is   delivered  at   a   ware- 
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house  to  be  stored,  and  the  identical  wheat  is  to  be  returned  the 
transaction  is  a  bailment.  The  difiiculty  arises  Avhen  it  is  mingled 
with  other  wheat.  In  this  connection  there  are  two  lines  of  deci- 
sions, one  holding  it  a  mere  bailment  and  the  ether  a  contract  of 
sale.  In  Bottenberg  v.  Nixon,  97  Ind.  106,  grain  was  deposited  with 
a  warehouseman,  and  in  the  regular  course  of  business  he  placed  it 
in  a  bin  containing  grain  of  his  own  and  that  of  others  from  which 
he  sold  and  fulfilled  his  obligations  to  his  depositors,  always  keeping 
on  hand  sufficient  to  meet  all  demands.  This  the  court  held  to  be  a 
contract  of  bailment,  and  it  has  been  so  held  by  numerous  other 
authorities:  Eiee  v.  Nixon,  97  Ind.  97,  49  Am.  Eep.  430;  Schindler 
V.  Westover,  99  Ind.  395;  Sexton  v.  Graham,  53  Iowa,  181,  4  N.  W. 
1090;  Nelson  v.  Brown,  53  Iowa,  555,  5  N,  W.  719;  Ledyard  v.  Hib- 
bard,  48  Mich.  421,  42  Am.  Eep.  474,  12  N.  W,  637;  Hall  v.  Pillsbury, 
43  Minn.  33,  19  Am.  St.  Eep.  209,  44  N.  W.  673;  State  v.  Barry,  77 
Minn.  128,  79  N,  W.  656;  O'Dell  v.  Leyda,  46  Ohio  St.  244,  20  N. 
E.  472;  McBee  v.  Ceasar,  15  Or.  62,  13  Pac.  652.  In  such  cases  the 
relation  existing  between  the  depositors  is  that  of  tenants  in  com- 
mon of  the  mass,  each  being  entitled  to  so  much  thereof  as  his 
share  bears  to  the  whole  amount;  and  the  fact  that  the  identity  of 
the  mass  is  continually  shifting,  by  being  added  to  and  taken  from, 
does  not  alter  it:  Dole  v.  Olmstead,  36  111.  150,  85  Am.  Dec.  397; 
Sexton  V.  Graham,  53  Iowa,  181,  4  N.  W.  1090;  Hall  v.  Pillsbury,  43 
Minn.  33,  19  Am.  St.  Eep.  209,  44  N.  W.  673;  O'Dell  v.  Leyda,  46 
Ohio  St.  244,  20  N.  E.  472.  The  reasons  for  this  rule  were  thus  woH 
stated  in  Eice  v.  Nixon,  97  Ind.  97,  49  Am.  Eep.  430:  "The  rule 
which  we  accept  as  the  true  one  is  required  by  the  commercial  in- 
terests of  the  country,  and  is  in  harmony  with  the  cardinal  principle 
that  the  intention  of  contracting  parties  is  always  to  be  given  effect. 
It  is  not  unknown  to  us,  nor  can  it  be  unknown  to  any  court,  for 
it  is  a  matter  of  great  public  notoriety  and  concern  that  a  vast  part 
of  the  grain  business  of  the  country  is  conducted  through  the  medium 
of  elevators  and  warehouses,  and  it  cannot  be  presumed  that  ware- 
housemen in  receiving  grain  for  storage,  or  depositors  in  intrusting 
it  to  them  for  that  purpose,  intemled  or  expected  that  each  lot, 
whether  of  many  thousand  bushels,  or  of  a  few  hundred,  should  be 
placed  in  separate  receptacles;  on  the  contrary,  the  course  of  business 
in  this  great  branch  of  commerce,  made  known  to  us  as  a  matter  of 
public  knowledge  and  by  the  decisions  of  the  courts  of  the  land, 
leads  to  the  presumption  that  both  the  warehouseman  and  the  de- 
positor intended  that  the  grain  should  be  placed  in  a  common  re- 
ceptacle and  treated  as  common  property.  This  rule  secures  to  the 
depositor  all  that  in  justice  he  can  ask,  namely,  that  his  grain  shall 
be  ready  for  him  in  kind  and  quantity  whenever  he  demands  it. 
Any  other  rule  would  impede  the  free  course  of  commerce  and  ren- 
der it  practically  impossible  to  handle  our  immense  crops.     It  is  rea- 
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sonable  to  presume  that  the  warehouseman  and  his  depositor  did  not 
intend  that  the  course  of  business  should  be  interrupted,  and  that 
they  did  not  intend  that  the  almost  impossible  thing  of  keeping  each 
lot,  small  or  great,  apart  from  the  common  mass,  should  be  done 
by  the  warehouseman.  If  the  warehouseman  is  not  bound  to  place 
grain  in  a  separate  place  for  each  depositor,  then  the  fact  that  he 
puts  it  in  a  common  receptacle  with  grain  of  his  own  and  that  of 
other  deposirors  does  not  make  him  a  purchaser,  and  if  he  is  not  a 
purchaser,  then  he  is  a  bailee.  In  all  matters  of -contract  the  in- 
tention of  the  parties  gives  character  and  effect  to  the  transaction, 
and  in  such  a  case  as  this  the  circumstances  declare  that  the  inten- 
tion was  to  make  a  contract  of  bailment  and  not  a  contract  of  sale." 
Ill  Bretz  V.  Diehl,  117  Pa.  St.  589,  2  Am.  St.  Eep.  706,  11  Atl.  893, 
it  is  held  that  where,  in  pursuance  of  a  contract  of  bailment,  wheat 
is  mixed  with  a  mass  of  like  quality,  with  the  knowledge  of  the 
bailor,  it  is  a  bailment,  and  each  depositor  is  entitled  to  his  share, 
if  on  storage,  or  his  proportion  of  the  flour,  if  to  be  so  converted,  and 
the  fact  that  the  warehouseman  added  wheat  of  his  own  makes  no 
difference. 

In  Shuighter  v.  Green,  1  Eand.  3,  10  Am.  Dec.  488,  wheat  was  de- 
livered to  a  miller  to  be  ground,  with  the  agreement  that  he  return 
a  given  quantity  of  flour  for  every  fixed  amount  of  wheat,  and  it 
was  held  a  bailment,  proceeding  along  the  lines  of  accommodation  and 
convenience;  and  Morningstar  v.  Cunningham,  110  Ind.  328,  59  Am. 
Eep.  211,  11  N.  E.  593,  also  holds  this  a  reasonable  usage,  and  the 
only  practical  method  of  conducting  business.  It  was  held  in  an  early 
Xew  York  case,  Seymour  v.  Brown,  19  Johns.  44,  that  where  wheat 
was  delivered,  so  many  bushels  of  flour  to  be  given  for  every  fixed 
quantity  of  wheat,  it  constituted  a  bailment  merely,  but  this  case 
lias  been. repeatedly  overruled:  Hurd  v.  West,  7  Cow.  752;  Smith  v. 
(lark.  21  Wend.  S3.  34  Am.  Dec.  213;  Andrews  v.  Eichmond,  34  Hun, 
20.  Of  course,  where  the  miller  contracts  to  give  flour  in  return 
for  wheat,  not  necessarily  to  be  made  from  the  identical  wheat  de- 
posited, or  even  of  similar  quality,  merely  warranting  that  it  will  pass 
inspection,  it  amounts  to  a  sale  of  wheat  to  be  paid  for  in  flour: 
iJaker  v.  Woodruff,  2  Barb.  520.  To  the  same  effect  are  Ewiug  v. 
French,  1  Blackf.  (Ind.)  353;  Woodward  v.  Semans,  125  Ind.  330, 
21  Am.  St.  Eep.  225,  25  N.  E.  444.  And  so  where  wheat  is  delivered, 
to  be  paid  for  on  delivery  or  on  demand  of  the  depositor,  with  the 
understanding  that  the  miller  to  whom  it  is  delivered  may  use  it  in 
his  business^  it  is  an  absolute  sale,  no  right  to  recall  or  return  it 
being  reserved:  Jones  v.  Kemp,  49  Mich.  9,  12  N.  W.  890.  Bailey  v. 
Bensley  87  111.  556,  follows  the  rule  that  if  the  grain  is  mixed  so  as 
to  be  no  longer  capable  of  identification  it  is  a  sale,  stating  that  if 
tlie  owner  of  the  grain  wishes  to  protect  himself,  he  may  do  so  Ijy 
requiring   hij   grain    to    be   kept    separate.     But    independent    of    the 


April,  1903.]  Fleet  v.  Hertz.  223 

particular  laws  of  a  state  regarding  warehouses,  depositor  and  ware- 
houseman may  agree  that  the  latter  may  mix  his  grain  with  that 
of  the  former,  and  hold  it  for  the  owner  without  risk,  with  or  with- 
out compensation,  till  called  for,  or  the  warehouseman  may  purchase 
it,  and  it  will  be  a  bailment:  Ardinger  v.  Wright,  38  111.  App.  98. 
Under  the  laws  of  Illinois,  where  grain  is  deposited  in  a  public  ware- 
house and  mixed  with  cereals  of  like  grade  and  quality,  it  is  a  bail- 
ment: National  Bank  of  Pontiac  v.  Langan,  28  111.  App.  401. 

The  other  view,  holding  that  where  grain  has  been  mingled  with 
that  of  others,  whether  with  the  depositors  consent  or  by  custom, 
and  an  equal  amount  of  like  grain  is  to  be  returned,  it  is  a  sale,  is 
also  supported  by  eminent  authority:  Bailey  v.  Bensley,  87  111.  556; 
Carlisle  v.  Wallace,  12  Ind.  252,  74  Am.  Dec.  207;  Fishback  v.  Van 
Dusen,  33  Minn.  Ill,  22  N.  W.  244;  Chase  v.  Washburn,  1  Ohio  St. 
244,  59  Am.  Dec.  623;  Gibb  v.  Townsend,  4  Ohio  Cir.  Dec.  96,  9  Ohio 
Cir.  Ct.  409.  Chase  v.  Washburn  is  the  leading  case  on  this  point, 
in  which  the  court  said:  "But  if  the  wheat  be  thrown  into  the  com- 
mon heap,  with  the  understanding  or  agreement  that  the  person  re- 
ceiving it  may  take  from  it  at  pleasure,  and  appropriate  the  same 
to  the  use  of  himself  or  others,  on  the  condition  of  his  procuring 
other  wheat  to  supply  its  place,  the  dominion  over  the  property 
passes  to  the  depositary,  and  the  transaction  is  a  sale,  and  not  a 
bailment."  If  the  general  custom  in  a  locality  is  that,  in  the  ab- 
sence of  an  express  sale,  the  wheat  deposited  is  to  be  mingled  with 
like  wheat  owned  by  the  warehouseman,  and  to  be  understood  and 
treated  as  in  store  for  the  depositor,  the  warehouseman  to  take  from 
the  common  mass  only  if  he  keep  sufficient  on  hand  to  satisfy  the 
demands  of  all  depositors,  each  of  whom  has  the  option  to  take  the 
current  market  price  for  his  wheat,  or  else  to  continue  storage,  the 
presumption  is  that  it  is  a  bailment  and  not  a  sale:  James  v.  Plank, 
48  Ohio  St.  255,  26  N.  E.  1107.  Spear,  J.,  distinguishes  this  case 
from  Chase  v.  Washburn,  1  Ohio  St.  244,  59  Am.  Dec.  623,  in  the 
following  words:  "A  sufficient  distinction  between  Chase  v.  Wash- 
burn, 1  Ohio  St.  244,  59  Am.  Dec.  623,  and  the  case  at  bar  is  that, 
while  in  the  former  case  the  evidence  relied  on  by  Chase  tended  to 
prove  that  the  warehouseman  was  to  have  the  right  to  sell  upou  the 
condition  only  that  he  have  wheat  enough  on  hand  to  satisfy  Wash- 
burn when  he  should  call,  or  pay  money,  in  the  present  case  the 
evidence  relied  on  by  the  warehousemen  tended  to  prove  that  they 
were  to  have  the  right  to  sell  only  their  own  portion  of  the  common 
mass,  and  sold  no  more  than  that,  having  at  all  times  prior  to  the 
lire  enough  to  satisfy  all  the  depositors.  In  the  one  case  the  do- 
f entlant 's  own  evidence  discloses  that  the  title  to  the  wheat  passed; 

in   the   other,   if   the   defendant's   claim   was    established   it    did   not 
pass. " 
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In  many  instances  there  is  a  provision  in  these  contracts  of  de- 
posit, either  express  or  implied,  that  the  warehouseman  may,  at  his 
election,  return  an  equivalent  quantity  of  the  cereal  delivered  or  pay 
the  depositor  the  highest  market  price  for  his  amount.  In  such  cases 
it  is  held  a  sale:  Ives  v.  Hartley,  51  111.  520;  Lonergan  v.  Stewart, 
55  111.  44;  Richardson  v.  Olmstead,  74  111.  213;  Carlisle  v.  Wallace, 
12  Ind.  252,  74  Am.  Dec.  207;  Johnston  v.  Browne,  37  Iowa,  200; 
Barnes  v.  McCrea,  75  Iowa,  267,  9  Am.  St.  Eep.  273,  39  N.  W.  392; 
Eahilly  v.  Wilson,  3  Dill.   (U.  S.)   420,  Fed.  Cas.  No.  11,532. 

The  rule  is  well  expressed  in  Lyon  v.  Lenon,  106  Ind.  567:  "It  is 
only  when  the  bailor  retains  the  right  from  the  beginning  to  elect 
vrhether  he  will  demand  the  redelivery  of  his  property,  or  other  of 
like  quality  and  grade,  that  the  contract  will  be  considered  one  of 
bailment.  If  he  surrender  to  the  other  the  right  of  election,  it  will 
be  considered  a  sale,  with  an  option  on  the  part  of  the  purchaser 
to  pay  either  in  money  or  property,  as  stipulated.  The  distinction 
is:  Can  the  depositor,  by  his  contract,  compel  a  delivery  of  wheat, 
whether  the  dealer  is  willing  or  not'?  If  he  can,  the  transaction  is 
a  bailment.  If  the  dealer  has  the  option  to  pay  for  it  in  money  or 
other  wheat,  it  is  a  sale";  and  this  language  is  quoted  with  approval 
in  Bretz  v.  Diehl,  117  Pa.  St.  589,  2  Am.  St.  Eep.  706,  11  Atl.  893. 
Where  a  warehouseman  shipped  corn  brought  him  for  storage,  with 
the  owner's  consent,  agreeing  to  give  him  a  like  quantity  in  his 
elevator,  when  in  fact  there  was  none  there,  but  he  expected  to  get 
some,  or  else  to  pay  the  price  for  it,  and  the  corn  burned,  it  was 
held  a  sale  and  the  warehouseman  had  to  bear  the  loss:  Cloke  v. 
Shafroth,  137  111.  393,  31  Am.  St.  Eep.  375,  27  N.  E.  702.  And  so 
delivering  wheat  to  a  dealer  and  getting  tickets  in  exchange,  which 
might  be  redeemed  in  cash  was  held  a  sale,  where  the  warehouseman 
used  it  as  his  own,  ground  and  sold  it  without  reference  to  the  num- 
ber of  outstanding  tickets:  Weiland  v.  Snnwnll,  63  Minn.  320,  65  N. 
W.  628;  but  if,  when  wheat  was  bought  by  a  warehouseman,  he  issued 
tickets  therefor  on  which  the  purchase  price  was  stated,  it  was  held 
that  if  he  issued  the  same  form  of  ticket,  but  not  with  any  price 
stated  thereon,  the  transaction  was  a  bailment,  if  such  was  his  cus- 
tom: Jackson  v.  Sevatson,  79  Minn.  275,  82  N.  W.  634.  In  Daniels 
V.  Palmer,  41  Minn.  116,  12  N.  W.  855,  it  was  held  that  the  holder 
of  a  wheat  ticket  issued  by  a  warehouseman,  who  becomes  insolvent, 
is  a  creditor  within  the  meaning  of  the  state  insolvency  act,  and  need 
not  reduce  his  claim  to  a  judgment.  For  other  cases  in  which  the 
transaction  was  held  a  bailment  ratlier  than  a  sale,  see  Johnson  v. 
Allen,  70  Conn.  738,  40  Atl.  1056;  Pribble  v.  Kent,  10  Ind.  325,  71 
Am.  Dec.  327;  Barrows  v.  Wanipler,  24  Ind.  App.  472,  56  X.  E.  935; 
Brown  v.  Gilliam,  53  Mo.  App.  376;  Johnson  v.  Miller,  16  Ohio,  431. 
But  where  it  was  the  custom  of  a  warehouseman  to  give  a  receipt 
for  wheat  delivered,  which  entitled  the  holder  to  receive  at  the  mill 
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wheat,  flour,  or  bran,  as  lie  pleased,  altliongh  there  was  no  special 
agreement  to  that  effect,  and  it  was  also  customary  for  him  to  place 
all  such  wheat  in  a  bin,  in  which  was  deposited  other  wheat,  and 
these  customs  were  known  to  the  depositor,  it  was  held  a  sale:  Wilson 
V.  Cooper,  10  Iowa,  565. 

0.  Custom  or  Usage.— What  will  or  will  not  amount  to  a  sale  is 
a  matter  of  fact  to  be  determined  from  the  evidence,  and  depends 
upon  the  intention  of  the  parties:  Gould  v.  Warne,  27  111.  App.  651; 
and  usage  or  custom  may  be  used  to  interpret  the  otherwise  inde- 
terminate intention  of  the  parties  as  to  whether  the  transaction  is 
a  sale  or  a  bailment:  Oldershaw  v.  Knoles,  4  111.  App.  63.  It  is 
often  of  the  highest  importance  to  show  certain  usages  and  customs 
in  the  business  of  handling  grain,  as  they  may  be  the  only  means 
of  shedding  light  upon  what  would  otherwise  be  contracts  of  the 
most  equivocal  and  doubtful  character.  A  usage,  said  the  court  in 
Ledyard  v.  Hibbard,  48  Mich.  421,  42  Am.  Eep.  474,  12  N.  W.  637, 
is  admissible  in  evidence  to  explain  a  contract  if  certain,  definite, 
uniform,  and  notorious;  but  it  need  not  be  immemorial:  Morning- 
star  V.  Cunningham,  110  Ind.  328,  59  Am.  Eep.  211,  11  N.  E.  598. 
And  where  there  is  a  well-known  usage  which  obtains  in  trade,  it 
M-ill  be  presumed  that  all  who  engage  in  that  business,  where  it  pre- 
vails contract  with  a  view  to  it,  unless  they  exclude  it  by  their  con- 
tract; hence  it  may  be  i)roved  to  interpret  their  intention,  and  to 
aseertain  the  nature  and  extent  of  their  contract:  Lj-on  v.  Culbert- 
son,  83  111.  33,  25  Am.  Eep.  349;  Hughes  v.  Stanley,  45  Iowa,  622; 
Oelbermann  v.  Jarman,  58  Hun,  609,  12  N.  Y.  Supp.  383.  In  Ingle- 
bright  V.  Hammond,  19  Ohio,  337,  53  Am.  Dec.  430,  it  is  held  that 
a  custom  cannot  be  proved  to  vary  a  general  rule  of  law;  but  "it 
is  at  all  times  competent  'for  parties,  notwithstanding  the  existence 
and  knowledge  of  a  custom,  to  enter  into  a  contract  which  shall 
not  be  affected  by  it":  Erwin  v.  Clark,  13  Mich.  10.  Usage  is  not 
admissible  where  the  terms  of  the  contract  are  unambiguous:  Wads- 
worth  v.  Allcott,  6  N.'  Y.  64;  nor  is  parol  evidence  of  a  custom  or 
usage  admissible  to  give  an  interpretation  to  the  contract  which  is  in- 
consistent with  its  language:  Marks  v.  Cass  County  Mill  etc.  Co.,  43 
Iowa,  146,  in  which  case  the  court  snid:  "If  the  instruments  are 
simply  receipts,  they  may  be  explained  by  parol  evidence,  and  the 
contract  existing  between  the  parties  may  be  shown  by  competent 
testimony.  But  if  they  are  to  be  regarded  as  contracts,  they  can- 
not be  explained  or  varied  by  oral  evidence Eegarding  these 

instruments  as  contracts  of  bailment,  they  cannot  be  contradicted 
or  varied  by  evidence  of  a  custom  or  usage  which  would  require  the 
writings  to  be  regarded,  as  contracts  of  sale.  While  such  evidence 
may  be  admitted  to  explain  the  language  of  the  contracts,  if  am- 
biguous, and  apply  it  to  the  proper  subject,  the  terms,  conditions 
Am.  St.  Rep.,  Vol.  94—15 
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and  obligations  of  the  contract  cannot  be  changed  in  that  way.  Their 
whole  character,  and  the  extent  and  nature  of  the  liability  of  the 
parties  thereto  cannot  be  established  by  parol  proof  of  usage  or 
custom,  inconsistent  with  the  language  the  parties  have  employed  to 
express  their  intentions:  Cash  v.  Hinkle,  36  Iowa,  623;  Insurance 
Co.  V.  Wright,  1  Wall.  456;  Partridge  v.  Insurance  Co.,  15  Wall.  573; 
Barnard  v.  Kellogg,  10  Wall.  383;  Inglebright  v.  Hammond,  19  Ohio, 
337,  53  Am.  Dec.  430."  But  where  the  wheat  ticket  or  memorandum 
expresses  no  completed  contract  upon  its  face,  then  evidence  of  a 
custom  or  usage  is  admissible  to  explain  it:  Irons  v.  Kentner,  51 
Iowa,  88,  33  Am.  Rep.  119,  50  N.  W.  73.  Where  a  contract  is  in 
writing,  it  is  for  the  court  to  construe  it;  the  facts  in  dispute,  with 
relation  to  the  circumstances  of  the  parties,  are  for  the  jury  to  de- 
termine: Clement  v.  Drybread,  108  Iowa,  701,  78  N.  W.  235;  citing 
Eohrabacker  v.  Ware,  37  Iowa,  85;  Vaughn  v.  Smith,  58  Iowa,  553, 
12  N.  W.  604;  Daly  v.  W.  W.  Kimball  Co.,  67  Iowa,  132,  24  N.  W. 
756.  To  the  same  effect  are  Jordan  v.  Easter,  2  111.  App.  73;  Crosby 
v.  Delaware  etc.  Canal  Co.,  21  N.  Y.  Supp.  83,  66  Hun,  628,  141  N. 
Y.  589,  36  N.  E.  332. 

D.  With  Privilege  of  Purchase.— It  is  a  common  practice  to  leave 
personal  property  with  another  as  bailee,  who  is  to  have  the  right 
of  purchasing  it  if  he  pleases.  Such  a  transaction  is  a  bailment,  with 
the  privilege,  or  option,  of  purchase,  and  is  often  confounded  with  a 
conditional  sale.  This  question  becomes  important  in  those  jurisdic- 
tions holding  that  conditional  sales  are  prima  facie  fraudulent  as 
to  creditors,  and  requiring  such  sales  to  be  registered  in  order  to 
prevent  such  creditors  and  bona  fide  purchasers  from  obtaining  any 
title.  This  matter  will  be  more  fully  discussed  under  the  head  of 
"Conditional  Sales  Distinj^uished  from  Leases,"  111,  a,  4,  herein. 
Where  one  receives  goods  under  a  contract  by  which  he  is  to  keep 
them  for  a  fixed  period  of  time,  and  is  to  own  them  if  paid  for  within 
the  time,  otherwise  to  pay  for  their  use,  he  receives  them  as  bailee, 
and  property  does  not  pass  till  payment  of  price:  Sargent  v.  Gile,  8 
N.  II.  325.  See,  also,  Dunlap  v.  Gleason,  16  Mich.  157,  93  Am.  Dec. 
231;  Hamilton  v.  Billington,  163  Pa.  St.  76,  29  Atl.  904;  and  where 
goods  are  received  to  be  safely  kept  and  returned  at  a  specified 
time,  unless  paid  for,  and  no  price  is  fixed,  it  is  a  bailment;  Frye  v. 
Burdick,  67  Me.  408;  but  if  the  goods  are  kept  after  the  time  has 
expired,  it  is  an  absolute  sale:  Fuller  v.  Buswell,  34  Vt.  ]07.  Where 
personal  property  is  delivered  for  trial  and  use,  with  the  under- 
standing that  if  satisfactory  the  parties  would  close  a  trade  for  the 
sale  thereof,  and  papers  should  be  executed,  no  limit  being  placed 
on  the  time  for  trial,  and  no  oljligation  to  j^urchase,  this  is  a  mere 
bailment,  and  the  sale  is  not  completed  till  the  papers  are  duly  exe- 
cuted: Wiggins  V.  Tumliu,  96  Ga.  753,  23  S.  E.  75;  and  the  same 
wbpre  the  goods  are  to  be  returned  on  demand,  the  sale  to  take  effect 
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from  the  date  of  approval  of  the  bailee's  election  of  goods:  Eumpf 
V.  Barto,  10  Wash.  382,  38  Pac.  1129.  And  where  goods  are  placed 
in  the  hands  of  a  party,  who  is  to  return  them  at  some  future  time 
in  the  same  or  an  altered  form,  it  is  a  bailment;  but  where  he  has 
the  option  to  pay  for  it  in  money,  or  in  some  other  property,  or  to 
restore  it,  it  has  been  held  a  sale,  regardless  to  what  the  parties 
called  it:  O'Neal  v.  Stone,  79  Mo.  App.  279.  A  mere  option  on  the 
part  of  a  person  to  purchase  a  horse  if  he  likes  it,  and  taking  it 
upon  trial,  constitute  a  bailment:  Colton  v.  Wise,  7  111.  App.  395; 
Chamberlain  v.  Smith,  44  Pa.  St.  431;  and  so  where  a  landlord  de- 
livers a  mule  to  his  tenant,  to  be  used  for  the  cultivation  of  crops 
on  the  land,  promising  to  sell  the  animal  to  him  when  he  should  be 
able  to  buy  it,  but  specifying  no  time  or  price,  it  is  a  bailment  with 
the  privilege  of  purchase,  and  a  purchaser  from  the  bailee  gets  no 
title:  McCall  v.  Powell.  64  Ala.  254;  and  in  Evans  v.  Napier,  111 
Ga.  102,  36  S.  E.  426,  where  one  delivers  a  sum  of  money  to  another, 
as  his  agent,  with  which  to  buy  livestock,  which  he  does,  the  title 
thereto  vests  in  the  principal;  and  if  he  agrees  that  the  tenant  shall 
use  the  stock  for  a  fixed  rental,  and  that  he  may  purchase  the 
animals  from  him  whenever  he  likes,  at  cost  price,  with  interest,  this 
is  not  a  sale  with  a  reservation  of  interest  in  the  vendor,  and  need 
not  be  recorded  under  the  Georgia  statute.  Where  an  ox  is  loaned, 
vdth  a  continuing  offer  of  sale,  and  the  borrower  decides  to  purchase, 
but  gives  no  notice  of  his  election,  and  then  sells  the  ox  before  the 
period  of  loan  has  expired,  this  signifies  an  acceptance,  and  a  sale 
is  consummated:  Windsor  v.  Cruise,  79  Ga.  635,  7  S.  E.  141;  and  in 
Partridge  v.  Philbrick,  60  N.  H.  556,  where  a  bailee  for  hire,  with 
an  option  to  purchase,  sold  the  goods  before  paying  for  them,  the 
bailment  was  held  at  an  end,  and  the  owner  entitled  to  bring  an  ac- 
tion of  replevin  for  the  goods.  A  bailment,  subject  to  be  turned 
into  a  sale  upon  compliance  by  the  bailee  with  certain  conditions, 
does  not  vest  in  him  such  property  in  the  goods  as  to  subject  them 
to  levy  and  execution  for  his  debts:  Clark  v.  Jack,  7  Watts  (Pa.), 
375;  and  he  can  give  no  title  to  auyone,  even  a  bona  fide  purchaser, 
until  he  has  performed  the  condition:  Austin  v.  Dye,  46  N.  Y.  500. 
3.  Exchange.— In  a  contract  of  bargain  and  sale,  an  agreed  price 
is  essential,  but  it  is  altogether  needless  in  the  case  of  a  mere  ex- 
change: Looniis  V.  Wainwright,  21  Vt.  520;  and  in  that  lies  the  tech- 
nical distinction  between  a  sale  and  an  exchange.  Where  two  land 
owners  enter  into  an  agreement  to  exchange  certain  tracts  of  land, 
and  nothing  isk  said  therein  about  any  money  valuation,  either  by 
the  acre  or  otherAvise,  the  contract  will  be  presumed  to  be  for  an 
exchange  in  gross,  without  reference  to  any  specific  pecuniary  meas- 
ure of  value:  Atkinson  v.  Beckett,  34  W.  Va.  584,  12  S.  E.  717;  but 
where  property  is  taken  for  a  fixed  money  price,  the  transfer  amounts 
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to  a  sale,  whether  the  price  is  paid  in  cash  or  in  goods:  Picard  v. 
MeCorinick,  ]1  Mich.  68.  When  goods  are  purchased,  and  the  pur- 
chaser has  the  option  of  paying  in  lumber  or  produce,  and  he  does 
not  pay  within  the'  time  specified,  he  may  be  sued  in  assumpsit: 
Way  V.  Wakefield,  7  Vt.  223.  See,  also,  Forsyth  v.  Jervis,  1  Stark. 
437,  2  Eng.  Com.  L.  169;  but  where  one  agrees  to  deliver  to  another 
goods  of  similar  quality  on  demand,  this  is  an  agreement  for  an  ex- 
change and  not  a  sale,  and  if  the  agreement  ia  not  carried  out  the 
action  should  be  on  the  special  agreement,  and  assumpsit  will  not 
lie:  Mitchell  v.  Gile,  12  N.  H.  390.  But  where  one  piece  of  real 
property  is  given  for  another,  a  definite  price  being  put  on  each,  the 
difference!  to  be  paid  in  cash,  it  is  a  sale,  and  not  an  exchange: 
Thornton  v.  Moody  (Tex.  Civ.  App.),  24  S.  W.  Eep.  331;  but  where 
chattels  are  given  for  real  estate,  no  valuation  being  given,  it  is 
an  exchange:  Reynoldsi  v.  Franklin,  41  Minn.  279,  43  N.  W.  53.  In 
Lingeman  v.  iShirk,  15  Tnd.  App.  432,  43  N.  E.  33,  a  contract  was 
entered  into  whereby  one  party  agreed  to  convey  to  the  other  a  lot 
of  land,  and  pay  five  thousand  dollars  in  ninety  days,  and  as  con- 
sideration the  other  was  to  convey  to  him  a  farm,  subject  to  a  five 
thousand  dollar  mortgage;  the  price  of  the  farm  was  twenty-seven 
thousand  dollar®,  and  that  of  the  other  tract  seventeen  thousand  dol- 
lars. This  was  held  to  be  a  contract  for  the  exchange  of  land  with 
prices  affixed  to  each,  the  difference  to  be  paid  in  money  or  land. 
Where  two  exchange  horses,  with  the  privilege  to  one  of  them  to 
return  the  horse  given  within  a  specified  time,  and  he  fails  to  do 
so,  the  contract  becomes  absolute:  Johnson  v.  McLane,  1  Blackf. 
(Ind.)   501,  43  Am.  Dec.  102. 

The  technical  distinction  between  a  sale  and  an  exchange  has  often 
arisen  under  penal  statutes.  Gunter  v.  Leckey,  'AO  Ala.  591,  was  the 
case  of  selling  or  offering  a  slave  for  sale  without  a  license,  the 
statute  making  such  act  a  crime.  Said  the  court  in  this  case:  "To 
bring  the  transaction  within  the  statute,  it  is  not  enough  to  show 
that  the  defendant  received  a  sum  of  money  and  some  other  valuable 
thing  for  his  slaves.  It  must  also  be  shown  that  the  other  valuable 
thing  was,  by  the  terms  of  the  transaction,  received  or  treated  by 
him  as  money,  and  as  an  ascertained!  and  specified  part  of  the  agreed 
price  of  his  slaves."  In  this  case  the  dealer  transferred  two  slaves 
for  two  others  and  a  hundred  dollars.  And  this  case  is  approved 
and  followed  in  Fuller  v.  Duren,  36  Ala.  73,  76  Am.  Dec.  318.  So  in 
Gillan  v.  State,  47  Ark.  555,  2  S.  W.  185,  where  the  defendant  was 
indicted  under  a  statute  making  it  criminal  to  sell  liquor  to  minors, 
it  was  held  that  oxclianging  it  with  a  minor  was  not  within  the 
statute,  the  court  stating:  "Where  one  commodity  is  exchanged  for 
another  of  the  same  or  a  different  kind  without  agreement  as  to 
price  or  reference  to  money  payment,  the  transaction  is  not   a  sale, 
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but  a  barter  or  exchange,"  citing  cases.  In  a  criminal  case  in  Texas, 
Johnson  v.  State  (Tex.  Cr.  App.),  55  S.  W.  9G8,  the  court  instructed 
the  jury  as  follows:  "In  law,  a  sale  is  the  agreed  transfer  of  prop- 
erty having  some  value  to  another  for  a  valuable  consideration.  A 
sale  may  be  shown  by  facts  and  circumstances,  as  well  as  by  direct 
proof.  The  valuable  consideration  above  mentioned  may  not  be  in 
money,  but  may  be  any  article  of  value,"  and  this  was  held  correct. 
A  less  technical  rule  is  laid  down  in  Mosely  v,  Gordon,  16  Ga.  384, 
in  which  it  is  said  that  a  "swap"  or  "exchange"  may,  in  general 
terms,  be  called  a  sale,  and  that  he  who,  by  such  a  transaction,  ex- 
changes, barters,  or  "swaps"  one  article  for  another,  may  very  cor- 
rectly be  said  to  procure  that  article  by  purchase;  and  the  Massa- 
chusetts court  refuses  to  be  bound  to  any  such  distinction  in  con- 
struing statutes  of  this  class.  Says  Chief  Justice  Bigelow  in  Howard 
v.  Harris,  8  Allen,  297:  "It  is  too  obvious  to  admit  of  debate  that 
the  main  purpose  of  the  statute  would  fail  of  accomplishment,  if 
intoxicating  liquors  could  be  freely  obtained  without  restraint  by 
barter  or  exchange  of  other  property  therefor.  The  prohibition  of 
sales,  in  the  technical  sense  of  that  word,  would  be  of  very  little  effect, 
if  the  trade  was  left  open  to  be  carried  on  in  other  modes.  Indeed, 
the  construction  for  which  the  plaintiff  contends  would  amount  to 
fi  virtual  repeal  of  the  statute,  in  its  practical  operation,  as  a  means 
of  checking  and  restraining  the  evils  which  it  was  intended  to  pre- 
vent. In  a  general  and  popular  sense,  the  sale  of  an  article  signifies 
the  transfer  of  property  from  one  person  to  another  for  a  considera- 
tion of  value,  without  reference  to  the  particular  mode  in  which  the 
consideration  is  paid.  It  was  in  this  sense  that  the  legislature 
used  the  word,  and  not  in  the  technical  and  narrow  sense  of  a  trans- 
fer of  a  price  paid  or  agreed  to  be  paid  in  money.  The  legal  dis- 
tinction between  a  sale  and  an  exchange  is  a  purely  artificial  one; 
the  rules  of  law  are  the  same  as  applied  to  both  transactions.  Prac- 
tically there  is  no  difference  between  them.  To  make  such  a  refine- 
ment the  turning  point  of  the  interpretation  of  a  statute,  contrarj' 
to  the  plain  intent  of  the  legislature,  would  be  a  violation  of  all 
sound  rules  of  construction."  The  latter  certainly  seems  to  be  the 
better  rule.  In  pleading  a  sale,  the  proof  of  an  exchange  will  not 
support  it  upon  the  trial:  Vail  v.  Strong,  10  Vt.  457;  and  where  au- 
thority is  given  to  sell,  it  means  to  transfer  the  property  for  cash 
or  its  equivalent,  and  not  to  barter  or  exchange  it:  Edwards  v, 
Cottrell,  43  Iowa,  194;   Griffith  v.  Morrison,  58  Tex.  46. 

4.    Assignment. 

A.     In   General. — Assignment    is    a    generic,   sale    a   specific,    word. 

Every  sale  is  an  assignment,  but  the  reverse  does  not  apply.     It  is 

defined  as  "the  transfer  of  all  kinds  of  property,  real,  personal,  and 

mixed,   and  whether   the   same   be  in  possession   or   action":   Ball  v. 
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Chadwick,  46  111.  28.  In  Hight  v.  Sackett,  34  N.  Y.  447,  it  is  said: 
"The  idea  of  an  assignment  is  essentially  that  of  a  transfer,  by  one 
existing  party  to  another  existing  party,  of  some  species  of  property 
or  valuable  interest":  See,  also.  Bump  v.  Van  Orsdale,  11  Barb.  634; 
Potter  V.  Holland,  4  Blatchf.    (U.  S.)   206,  Fed.   Cas.  No.   11329. 

B.  For  Benefit  of  Creditors.— Many  instances  have  arisen  in  which 
n.  debtor  has  transferred  his  property  to  a  creditor  in  payment  of 
his  debts,  and  other  creditors  have  sought  to  have  the  transaction 
treated  as  an  assignment  for  the  benefit  of  creditors,  and  not  an  ab- 
solute sale.  There  is  no  doubt  that  at  common  law  a  debtor  had  the 
right  to  prefer  any  creditor:  Sheldon  v.  Mann,  85  Mich.  265,  48  N, 
W.  573;  and  so  if  he  conveyed  property  to  him  in  good  faith  by  a 
bill  of  sale,  this  was  held  absolutely  to  be  a  sale  and  not  an  assign- 
ment. In  Becker  v.  Eardin,  107  Mo.  Ill,  17  S.  W.  892,  the  distinc- 
tion is  well  set  forth;  in  tlie  former  there  is  a  fixed  price  and  no 
trust,  while  in  the  latter  there  is  a  mere  trust  and  no  fixed  value 
given  to  the  property:  See  Keiler  v.  Tutt,  31  Mo.  301,  to  the  same 
effect.  Where  an  insolvent  debtor  delivers  a  bill  of  sale  in  payment 
of  a  creditor's  claim,  and  in  consideration  that  the  creditor  make 
certain  payments  on  the  debtor's  account  with  other  creditors,  this 
is  not  an  assignment,  but  a  sale.  The  court  said:  "If  the  debts 
of  the  creditors  were  bona  fide,  they  had  a  right  under  the  law  to 
collect   them,   either  in    money    or   property,   however    disastrous   the 

consequences  might  be  to  others If  the  purchasing  creditor's 

debt  is  honest,  and  his  only  object  is  to  secure  the  payment  of  his 
own  debt,  he  is  not  affected  by  any  motive  or  design  that  the  debtor 
may  have  or  entertain  as  to  his  other  creditors":  Rice  v.  Wood,  61 
Ark.  442,  33  S.  W.  636.  Of  course,  fraud  would  vitiate  such  a  trans- 
action, but  such  a  sale  by  a  debtor  to  his  creditor  is  not  fraudulent 
per  se:  Cowles  v.  Rickets,  1  Iowa,  582.  Some  of  the  states  hold 
that  where  a  debtor  conveys  a  part,  but  not  all,  of  his  property,  it 
is  a  valid  sale,  and  not  an  assignment:  Strickland  v.  Gay,  104  Ala. 
375,  16  South,  77;  Bresson  v.  Musselman,  86  Mich.  186,  49  N.  W.  39. 
Where  the  creditor  agrees  to  sell  the  property  conveyed  to  him,  and 
apply  the  surplus  to  other  creditors  named,  this  is  a  valid  sale:  Cook 
v.  Berrott,  66  Hun,  6S3,  21  N.  Y.  Supp.  358,  in  accord  with  which 
are  Krippendorf-Dittman  Co.  v.  Trenoweth,  16  Colo.  App.  178,  54 
Pac.  373;  Powell  v.  Kelly,  82  Ga.  1,  9  S.  E.  278;  Johnson  v.  McGrew, 
11  Iowa,  151,  77  Am.  Dec.  137;  Becker  v.  Rardin,  107  Mo.  Ill,  17 
S.  W.  892.  In  Coggins  v.  Stephens,  73  Ga.  414,  one  party,  in  order 
to  release  goods  from  a  mortgage  fieri  facias,  conveyed  them  to  an- 
other for  a  consideration  of  eight  hundred  and  seventy  dollars,  it 
being  stipulated  to  whom  the  money  was  to  be  paid;  the  goods  largely 
exceeded  this  sum  in  value,  and  it  was  held  void  for  failure  to  com- 
ply with  the  statute;  that  there  was  a  secret  trust,  and  the  purpose 
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was  to  delay  creditors.  For  other  cases  holding  the  transaction  a 
valid  sale,  and  not  an  assignment,  see  Saunderson  v.  Broadwell,  82 
Cal.  132,  23  Pac.  36;  Watkins  v.  Pope,  38  Ga.  514;  Dessar  v.  Field,  99 
Ind.  548;  Davis  v.  Gibbon,  24  Iowa,  257;  Kaufman  v.  Coburn,  30  Neb. 
672,  46  N.  W.  1010;  Kenefick  v.  Perry,  61  N.  H.  362;  Hosmer  v. 
Farley,  67  N.  H.  590,  27  Atl.  223;  Tompkins  v.  Hunter,  149  N.  Y. 
117,  43  N.  E.  532;  Vallance  v.  Miners'  Life  Ins.  Co.,  42  Pa.  St.  441; 
Lockhart  v.  Stevenson,  61  Pa.  St.  64;  Delaney  v.  Valentine,  154  N. 
Y.  692,  49  N.  E.  65.  In  the  following  cases,  it  was  held  an  assign- 
ment: Truitt  V.  Caldwell,  3  Minn.  364,  74  Am.  Dec.  764;  Kosenthal  v. 
Frank,  37  Mo.  App.  272;  Page  v.  Smith,  24  Wis.  368. 

5.  Contract  for  Work,  Labor,  and  Materials.— Difficulty  often  arises 
in  distinguishing  a  contract  of  sale  from  a  contract  for  work,  labor, 
and  materials,  the  point  turning  upon  the  application  of  the  statute 
of  frauds,  which  requires  a  contract  for  the  sale  of  goods  above  a 
certain  value  to  be  in  writing,  in  order  for  a  recovery  to  be  had  there- 
on; if  the  transaction  is  a  sale  and  not  in  writing,  it  is  void;  if  merely 
a  contract  for  work  and  materials,  it  is  valid.  For  instance,  wher?3 
an  .artist  is  given  an  order  for  an  oil-painting,  even  though  he  supply 
the  paints  and  the  canvas  on  which  the  painting  is  to  be  executed, 
this  is  so  plainly  a  contract  in  which  the  skill  and  labor  of  the  artist 
is  bought  that  it  could  hardly  be  contended  to  be  merely  a  sale  of 
goods,  and  if  not  reduced  to  writing,  void  for  failure  to  comply  with 
the  statute  of  frauds.  It  is  in  the  more  common  commodities  of  life 
that  the  difficulty  arises  in  drawing  the  dividing  line. 

There  are  three  well-recognized  rules  established  in  this  connec- 
tion— the  English,  the  Massachusetts,  and  the  JSTew  York.  The  lead- 
ing case  in  support  of  the  English  doctrine  is  Lee  v.  Griffin,  1  Best 
&  S.  272,  101  Eng.  Com.  L.  270,  in  which  case  a  dentist  made  a  set  of 
false  teeth  for  a  lady,  and  it  was  held  that  he  could  not  recover  in 
an  action  for  work  and  labor  done  and  materials  furnished,  but  that 
it  was  a  contract  of  sale,  and,  not  being  in  writing,  unenforceable. 
Said  Blackburn,  J.:  "If  the  contract  be  sueli  that,  when  carried  out, 
it  would  result  in  the  sale  of  a  chattel,  the  party  cannot  sue  for  work 
and  labor;  but,  if  the  result  of  the  contract  is  that  the  party  has 
done  work  and  labor  which  ends  in  nothing  that  can  become  the  sub- 
•iect  of  a  sale,  the  party  cannot  sue  for  goods  sold  and  delivered.  The 
case  of  an  attorney  employed  to  prepare  a  deed  is  an  illustration 
of  this  latter  proposition.  It  cannot  be  said  that  the  paper  and  ink 
he  uses  in  the  preparation  of  the  deed  are  goods  sold  and  delivered." 
It  is  not  necessary,  to  sustain  a  count  for  work  and  labor,  that  it 
should  be  performed  upon  materials  that  are  the  property  of  the  one 
doing  the  work:  Grafton  v,  Armitage,  2  Man.  G.  &  S.  336,  52  Eng. 
Com.  L.  336.  The  test,  then,  in  the  English  courts  is  whether  the  ar- 
ticle   when  produced,  could  be  the  subject   of  a  sale  by  the  maker 
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thereof,  without  reference  to  the  fact  whether  it  was  in  existence  at 
the  time  of  making  the  contract  or  not. 

The  Massachusetts  rule  is  well  expressed  in  Gofldard  v.  Binney,  115 
Mass.  450,  15  Am.  Eep.  112,  where,  after  speaking  of  the  English 
and  the  New  York  doctrines,  the  court  proceeds:  "In  this  common- 
wealth, a  rule  avoiding  both  of  these  extremes  was  established  in 
Mixer  v.  Howarth,  21  Pick.  205,  32  Am.  Dec.  256,  and  has  been  rec- 
ognized and  affirmed  in  repeated  decisions  of  more  recent  date.  The 
effect  of  these  decisions  we  understand  to  be  this,  namely,  that  a 
contract  for  the  sale  of  articles  then  existing,  or  such  as  the  vendor  in 
the  ordinary  course  of  his  business  manufactures  or  procures  for  the 
general  market,  whether  on  hand  at  the  time  or  not,  is  a  contract  for 
the  sale  of  goods,  to  which  the  statute  applies.  But  on  the  other 
hand,  if  the  goods  are  to  be  manufactured  especially  for  the  purchaser, 
and  upon  his  special  order,  and  not  for  the  general  market,  the  case 
is  not  within  the  statute:  Spencer  v.  Cone,  1  Met.  283";  or,  as  Chief 
Justice  Shaw  expresses  it:  "When  a  person  stipulates  for  a  future 
sale  of  articles,  which  he  is  habitually  making,  and  which,  at  the  time, 
are  not  made  or  finished,  it  is  essentially  a  contract  of  sale,  and  not 
a  contract  for  labor;  otherwise,  when  the  article  is  made  pursuant 
to  the  agreement":  Lamb  v.  Crafts,  12  Met.  353.  See,  also,  Gardner 
V.  Joy,  9  Met.  177;  Waterman  v.  Meigs,  4  Gush.  497;  Clarke  v.  Nichols, 
107  Mass.  547. 

Cooke  V.  Millard,  65  N.  Y.  352,  22  Am.  Eep.  619,  states  the  New 
York  doctrine  in  these  words:  "It  is  held  here  by  a  long  course  of 
decisions  that  an  agreement  for  the  sale  of  any  commodity  not  in  ex- 
istence at  the  time,  but  which  the  vendor  is  to  manufacture  or  put 
in  a  condition  to  be  delivered,  such  as  flour  from  wheat  not  yet 
ground,  or  nails  to  be  made  from  iron  belonging  to  the  manufacturers 
is  not  a  contract  of  sale.  The  New  York  rule  lays  stress  on  the  word 
'sale.'  There  must  be  a  sale  at  the  time  the  contract  is  made."  In 
Parson  v.  Loucks,  48  N.  Y.  17,  8  Am.  Eep.  517,  there  was  a  parol 
contract  to  manufacture  and  deliver  a  quantity  of  paper,  to  be  there- 
after manufactured,  and  it  was  held  to  be  not  within  the  provisions 
of  the  statute.  Or,  as  Sewall  v.  Fitch,  8  Cow.  (N.  Y.)  215,  puts  it 
where  the  goods  are  to  be  manufactured,  it  is  a  contract  for  work  aud 
labor,  but  where  they  exist  in  solido  it  is  a  sale;  these  cases  follow 
some  old  English  cases,  discarded  in  that  country,  such  as  Towers  v. 
Osborne,  1  Strange,  506;  Clayton  v.  Andrews,  4  Burr.  2101.  Eobertson 
V.  Vaughn,  5  Sand.  (N.  Y.)  1,  follows  this  rule,  but  only  on  the  doc- 
trine of  stare  decisis,  believing  that  it  is  poor  law  and  based  on  poor 
reasoning.  Where  a  contract  is  for  an  article  coming  under  the  general 
denomination  of  "goods,  wares,  and  merchandise,"  and  is  made  with 
one  who  manufactures  that  kind  of  commodity  for  all  who  traffic  in 
it,  the  quantity  required  and  the  price  being  agreed  upon,  it  is  a 
sale,  whether  the  manufacturer  has  the  requisite  quantity  of  material 
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on  hand  or  has  to  manufacture  it.  If,  however,  skill,  labor,  and  care 
are  clearly  contemplated  by  the  contract,  or  knowledge  of  one  who 
fabricates  the  articles,  if  the  order  has  not  been  given  for  it,  or  if, 
when  produced,  it  is  unfitted  for  sale  as  a  general  article  of  merchan- 
dise, being  adapted  for  use  only  by  the  person  ordering  it,  it  is  a  con- 
tract for  work  and  labor;  in  other  words,  if  the  article  is  one  habitu- 
ally manufactured  and  kept  on  hand,  it  is  a  sale;  if  not,  it  is  a  con- 
tract for  work  and  material:  Passaic  Mfg.  Co.  v,  Hoffman,  3  Daly 
(N.  Y.),  495,  which  holds  Sewell  v.  Fitch.  8  Cow.  (N.  Y.)  215,  errone- 
ous, and  overrules  it,  following  Smith  v.  New  York  Cent.  E.  R.  Co.,  4 
Keyes,  199,  in  which  a  contract  for  a  quantity  of  wood,  at  a  certain 
price  per  cord,  which  was  thereafter  to  be  cut  from  standing  trees, 
measured  into  cords,  and  delivered  at  a  railroad  station,  was  held  a  sale, 
and  within  the  statute.  Where  a  quantity  of  letterheads,  which  are 
adapted  only  for  use  by  a  certain  firm,  are  lithographed,  this  is  not  a 
sale  of  goods:  Pelletreau  v.  United  States  Elec.  Light  etc.  Co.,  13  Misc. 
Eep.  (N.  Y.)  327,  34  N.  Y.  Supp.  125;  and  where  one  sends  fireworks 
to  another,  by  his  order,  and,  as  requested,  sends  a  man  along  to  have 
charge  of  the  display,  this  is  purely  a  sale,  and  not  a  contract  to 
give  the  exhibition:  Wyllie  v.  Palmer,  137  N.  Y.  248,  33  N.  E.  381. 
For  other  New  York  cases  generally,  see  Donovan  v.  Willson,  26  Barb. 
138;  Donnell  v,  Hearn,  12  Daly,  230;  Crookshank  v.  Burrell,  18  Johns. 
58,  9  Am.  Dec.  187;  Garvin  Machine  Co,  v.  Huchinson,  1  N.  Y.  App. 
Div.  380,  37  N.  Y.  Supp.  394. 

In  Iowa  it  is  provided  by  statute  that  "a  parol  contract  for  the 
sale  of  personal  property,  where  no  part  of  the  property  is  delivered, 
and  no  part  of  the  price  paid,  and  the  property  sold  is  not  owned  by 
the  vendor  at  the  time  of  the  sale,  but  labor,  skill,  or  money  are  nec- 
essary to  be  expended  in  producing  or  procuring  the  same,  it  is  a 
valid  and  binding  agreement,  and  parol  evidence  is  admissible  to  es- 
tablish the  contract."  Under  this  statute  a  parol  contract  for  a  lien 
on  personal  property  was  held  good:  Brown  v.  Al]en,  35  Iowa,  306; 
and  see,  also.  Partridge  v.  Wilscy,  8  Iowa,  459.  In  Courtright  v,  Stew- 
art, 19  Barb.  455,  it  is  said  that  the  true  test  is  to  inquire  whether 
the  work  and  labor  required,  in  order  to  prepare  the  subject  matter 
of  the  contract  for  delivery,  is  to  be  done  for  the  vendor  himself 
or  for  the  vendee;  if  for  the  former,  it  is  a  sale;  if  for  the  lattei-,  a 
hiring.  And  in  Cason  v.  Cheely,  6  Ga.  554,  it  is  held  tliat  where 
work  and  labor  are  not  the  essential  considerations,  although  re- 
quired to  make  or  prepare  the  goods,  it  is  a  sale,  and  the  fact  that  the 
contract  is  executory  does  not  of  itself  take  it  out  of  the  statute.  As 
can  be  seen,  this  test  of  apportioning  the  work  and  skill,  as  against 
the  materials^  is  not  much  discussed  in  the  authorities  at  large,  al- 
though it  has  been  applied  in  Pitkin  v.  Noyes,  48  N,  H.  294,  97  Am. 
Dec.  615,  2  Am.  Eep.  218,  where  the  contract  was  an  agreeuieut  to 
raise     potatoes.      In   Finney    v,    Apgar,     31   N.    J.    L.    266-     the    test 
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as  to  whether  the  article  is  generally  carried  in  stock  or  es- 
pecially- manufactured  is  applied;  and  in  Eoubicek  v.  Haddad,  67  N. 
J.  L.  522,  51  Atl.  938,  a  contract  to  manufacture  watches  and  cologne 
articles  in  Europe,  with  the  words  "Atlantic  City"  thereon,  was 
lield  not  a  sale,  but  a  contract  for  work  and  material,  they  being 
adapted  only  to  a  special  use:  See  Bates  v.  Dehaven,  10  Ind.  319. 
Where  sofas  and  chairs  are  already  manufactured,  and  need  only  cov- 
ering, which  is  put  on  according  to  the  taste  of  the  customer,  it  is 
a  sale  within  the  statute  of  frauds;  for  where  the  contract  is  for  the 
purchase  of  an  article,  which  the  vendor  usually  carries  in  the  course 
of  his  business,  and  which  he  keeps  in  his  warehouse  substantially 
made  but  not  entirely  finished,  that  the  taste  or  wish  of  the  purchaser 
may  be  consulted  as  to  the  final  finish,  the  finishing  of  it  in  a  way 
the  purchaser  prefers  does  not  change  it  into  a  contract  for  work  and 
labor:  Flint  v.  Corbitt,  6  Daly  (N,  Y.),  429.  But  a  contract  to  cut, 
furnish,  and  deliver  the  stonework  of  a  building  according  to  plans 
and  specifications  of  the  architects  is  not  a  contract  of  sale  within 
the  statute  of  frauds,  where  it  appears  that  if  the  stone  had  been 
cut  according  to  the  specifications  and  had  not  been  used  in  the  con- 
struction of  the  building,  it  would  not  have  been  available  for  other 
purposes.  Where  the  seller  is  to  furnish  the  materials  and  fashion 
them  according  to  specifications  furnished  by  the  purchaser,  and  the 
thing  furnished  would  never  have  been  put  in  the  particular  shape 
or  condition  it  was,  the  contract  is  one  for  labor,  and  not  a  sale: 
Flynn  v.  Dougherty,  91   Cal.  669,  27  Pac.  1080. 

III.     Conditional  Sales, 
a.     Distinguished  from  Other  Transactions. 

1.  Mortgage. — As  abstract  propositions  of  law,  the  differences  be- 
tween a  mortgage  and  a  sale  are  easily  defined,  and  the  dividing 
line  easily  drawn;  but  it  is  when  these  definitions  come  to  be  applied 
to  the  facts  of  each  particular  case  that  difficulty  arises.  The  in- 
strument, the  interpretation  of  which  is  under  discussion  in  each  case 
falls  into  one  of  two  divisions— it  is  either  a  conveyance,  with  an  ac- 
companying agreement  to  reconvey  on  certain  stipulated  terms,  in 
which  case  it  is  a  conditional  sale:  McComb  v.  Donald,  82  Va.  903,  5 
S.  E.  558;  or  a  mortgage.  It  should  first  of  all  be  remarked  that 
the  name  the  parties  have  seen  fit  to  give  the  transaction  is  of  little 
or  no  importance,  in  determining  its  true  effect:  Stockton  Sav.  etc. 
Soc.  V.  Purvis,  112  Cal.  241,  53  Am.  St.  Eep.  210,  44  Pac.  561;  Deder- 
ick  V.  Wolfe,  68  Miss.  500,  24  Am.  St.  Eep.  283,  9  South.  350;  Hery- 
ford  V.  Davis  102  U.  S.  243;  and  the  form  of  the  instrument  is  sub- 
ordinate to  its  real  character:  Johnson  v.  Clark,  5  Ark.  321;  Louisiana 
State  Bank  v.  Orlefins  Xav.  Co.,  3  La.  Ann.  294.  It  is  the  intent  with 
which  the  parties  enter  into  the  contract  that  determines  its  char- 
acter, to  be  ascertained  from  the  situation  and  relation  of  the  parties, 
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the  provisions  of  the  instrument,  and  the  surrounding  circumstances  at 
the  time:  Johnson  v.  Clark,  5  Ark.  321;  Stockton  Sav.  etc.  Soc.  v.  Pur- 
vis, 112  Cal.  236,  53  Am.  St.  Kep.  210,  44  Pac.  561;  Eeissner  v.  Oxley 
80  Ind.  580;  Cornell  v.  Hall,  22  Mich.  377;  Turner  v.  Kerr,  44  Mo.  429 
Poindexter  v.  McCannon,  1  Dev.  Eq.  (16  N.  C.)  373,  18  Am.  Dec.  591 
Slutz  V.  Desenberg,  28  Ohio  St.  371;  Wheeland  v.  Swartz,  1  Yeates 
(Pa.),  579;  Williamson  v.  McClure,  37  Pa.  St.  402;  Kockwell  v.  Hum- 
I»hrey,  57  Wis.  410,  15  N.  W.  394;  and  if  the  instrument  is  equivocal, 
it  is  for  the  jury  to  find  the  intent  of  the  parties:  Eeissner  v.  Oxley, 
hO  Ind.  580;  Kendrick  v.  Beard,  81  Mich.  1S2,  45  N.  W.  837;  Alstin  v. 
Cundiff,  52  Tex.  453;  but  the  intention  must  be  collected  from  the 
whole  transaction,  and  not  from  any  particular  feature  of  it:  Palmer 
V.  Howard,  72  Cal.  293,  1  Am.  St.  Eep.  60,  13  Pac.  358. 

In  doubtful  cases  the  authorities  are  unanimous  in  holding  the  con- 
tract a  mortgage.  Said  the  court  in  Matthews  v.  Sheehan,  69  N.  Y.  585: 
"In  all  doubtful  cases  a  contract  will  be  construed  to  be  a  mortgage 
rather  than  a  conditional  sale,  because  in  tlie  case  of  a  mortgage  the 
mortgagor,  although  he  has  not  strictly  complied  with  the  terms  of  the 
mortgage,  still  has  his  right  of  redemption;  while  in  the  case  of  a  con- 
ditional sale,  without  strict  compliance,  the  rights  of  the  conditional 
purchaser  are  forfeited";  or  as  it  is  expressed  in  Weaver  v.  Lapsley,  42 
Ala.  601,  94  Am.  Dec.  671,  "an  error  which  converts  a  conditional 
sale  into  a  mortgage  is  less  injurious  than  an  error  which  changes  a 
mortgage  into  a  conditional  sale,"  and  tlie  following  authorities  bear 
this  out:  Parish  v.  Gates,  29  Ala.  254;  Davis  v.  Stonestreet,  4  Ind. 
101;  Heath  v.  Williams,  30  Ind.  495;  Edrington  v.  Harper,  3  J.  J. 
Marsh.  (Ky.)  354,  20  Am.  Dec.  145;  Niggoler  v.  Maurin,  34  Minn. 
118,  24  N.  W.  369;  Barnes  v.  Holcomb,  12  Smedes  &  M.  (Miss.)  306; 
Brown  v,  Dewey,  2  Barb.  28;  Pioneer  Gold  Min.  Co.  v.  Baker,  23  Fed. 
258. 

Parol  evidence  is  admissible  to  show  an  absolute  conveyance, 
whether  a  bill  of  sale  or  a  deed,  to  be  merely  a  mortgage,  and  the 
courts  will  treat  it  as  such:  Parish  v.  Gates,  29  Ala.  254;  Porter  v. 
Clements,  3  Ark.  364;  Johnson  v.  Clark,  5  Ark.  321;  Edrington  v.  Har- 
per, 3  J.  J.  Marsh.  (Ky.)  353,  20  Am.  Dec.  145;  Hinkley  v.  Wheel- 
wright, 29  Md.  341;  Klein  v.  McNamara,  54  Miss.  90;  Wood  v.  Mat- 
thews, 73  Mo.  477;  Newell  v.  Keeler,  13  Mo.  App.  189;  Moses  v. 
Murgatroyd,  1  Johns.  Ch.  (X.  Y.)  119;  Tickers  v.  Battershall,  84  Hun, 
496,  32  N.  Y.  Supp.  314;  Fowler  v.  Stoneum,  11  Tex.  478,  62  Am.  Dec. 
490;  Hubby  v.  Harris,  68  Tex.  91,  3  S.  W.  5oS;  Eckford  v.  Berry,  87 
Tex.  415,  28  S.  W.  937;  Eobertson  v.  Campbell,  2  Call  (A^a.),  421; 
Peugh  v.  Davis,  96  U.  S.  332  •  Pioneer  Gold  IMin.  Co.  v.  Baker,  23  Fed. 
258.  But  where  a  statute  provides  that  no  instrument  shall  operate 
as  a  chattel  mortgage  unless  it  shall  distinctly  state  upon  its  face  that 
it  is  intended  for  security,  and  shall  also  state  the  amount  therefor, 
such  evidence  is  inadmissible:  First  Xat.  Bank  v.  Woodworth  Co.,  7 
Wyo.   11,  49  Pac.  406, 
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The  fact  that  in  doubtful  cases  the  courts  ]ean  toward  a  mortgage 
does  not  mean  that  conditional  sales  are  forbidden.  "A  sale  and  con- 
veyance may  be  made,  with  a  right  reserved  to  the  vendor  to  repur- 
chase the  property  at  the  price  agreed  upon,  and  at  a  specified  time. 
Such  a  transaction  would  be  a  conditional  sale,  without  a  right  of  re- 
demption in  the  vendor,  after  the  expiration  of  the  time  fixed  upon 
for  the  payment  of  the  stipulated  price.  But  it  is  sometimes  exceed- 
ingly difficult  to  draw  the  line  between  a  mortgage  and  a  conditional 
sale":  Dougherty  v.  McColgan,  6  Gill  &  J.  (Md.)  275.  And  see  Se- 
wall  V.  Henry,  9  Ala.  24;  and  although  such  contracts  are  viewed  by 
Uie  courts  with  jealousy,  they  are  not  impossible  to  be  entered  into: 
Xiggejer  v.  Maurin,  34  Minn,  118,  24  N.  W.  369;  and  when  clearly 
established,  will  be  enforced:  Hughes  v.  Sheaflf,  19  Iowa,  335.  In  the 
famous  case  of  Conway  v.  Alexander,  7  Cranch,  218,  Chief  Justice 
Marshall  said:  "To  deny  the  power  of  two  individuals,  capable  of  act- 
ing for  themselves,  to  make  a  contract  for  the  purchase  and  sale  of 
lands  defeasible  by  the  payment  of  money  at  a  future  day,  or,  in 
other  words,  to  make  a  sale  with  a  reservation  to  the  vendor  of  a 
right  to  repurchase  the  same  land  at  a  fixed  price  and  at  a  specified 
time,  would  be  to  transfer  to  the  court  of  chancery,  in  a  considerable 
degree,  the  guardianship  of  adults  as  well  as  of  infants.  Such  con- 
tracts are  certainly  not  prohibited  either  by  the  letter  or  the  policy 
of  the  law."  To  the  saine  effect  is  Poindexter  v.  McCannon,  1  Dev. 
Eq.  (N.  C.)  337,  18  Am.   Bee.  591. 

In  Eiland  v.  Radford,  7  Ala.  724,  42  Am.  Dec.  610,  the  following 
tests  to  determine  the  true  chara.cter  of  such  contracts  are  laid  down: 
"Did  the  relation  of  delitor  and  creditor  subsist  before  the  alleged 
sale?  Did  the  trausation  commence  by  a  proposition  to  lend,  or  bor- 
row, money?  Was  there  a  great  disparity  between  the  value  of  the 
property,  and  the  price  agreed  to  be  given  for  it?  Did  the  vendor 
continue  bound  for  the  debt?  When  any  of  these  facts  are  found  to 
exist,  they  go  far  to  show,  in  a  doubtful  case,  tliat  a  mortgage  was 
intended,  and  not  a  conditional  sale";  and  these  tests  are  adopted,  in 
Avhole  or  in  part,  in  Parish  v.  Gates,  29  Ala.  254;  Klein  v.  McNaniara, 
54  Miss.  90;  Brown  v.  Dewey,  2  Barb.  28;  Siowey  v.  McMurry,  27  Mo. 
313  72  Am.  Dec.  251;  Hudson  v.  Wilkinson.  45  Tex.  444.  The  test 
most  often  applied  is  whether  the  relation  of  debtor  and  creditor  ex- 
isted between  the  parties,  and  whether  it  still  subsists;  if  so,  it  is 
a  mortgage;  but  if  the  debt  be  extinguished  by  the  agreement  of  the 
parties,  or  the  money  advanced  is  not  a  loan,  and  the  grantor  has 
the  right  of  refunding  in  a  given  time  and  getting  a  reconveyanee, 
it  is  a  conditional  sale:  Porter  v.  Clements,  3  Ark.  364;  Hinkley  v. 
Wheelwright,  29  Md.  341;  Barnes  v.  Ilolcomb,  12  Sniedcs  &  M.  (Miss.) 
306;  Hoopes  \.  Bailey,  28  Miss.  328;  Turner  v.  Kerr,  44  Mo.  429;  Kob- 
iiison  V.  Cropsey,  2  Kdw.  f'h.  (X.  V.)  138;  Holmes  v.  Grant,  8  Paige, 
243;  Hughes  v.  Harlani,  I'iO  X.  Y.  427,  60  N.  E.  22;  Euflier  v.  Womack, 
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30  Tex.  332;  Alstin  v.  Cimdiff,  52  Tex.  453;  Calioun  v.  Lumpkin,  GO 
Tex.  185;  Chapman  v.  Turner,  1  Call  (Va.),  280,  1  Am.  Dec.  514;  Eock- 
well  V.  Humphrey,  57  Wis.  410,  15  N.  W.  394.  Where,  therefore,  the 
proposition  does  not  originate  5n  a  loan,  and  no  debt  exists  between 
the  parties,  there  can  be  no  mortgage:  Mitchell  v,  Wellman,  80  Ala. 
16;  Magee  v.  Catching,  33  Miss.  672;  Hubby  v,  Harris,  68  Tex.  91,  3 
S.  W.  558;  but  if  it  is  meant  as  security  for  a  debt,  the  use  of  the 
term  "resale"  will  not  alter  its  meaning:  Susman  v.  Whyard,  149  N. 
y.  127,  43  ]Sr.  E.  413.  The  concurring  intention  of  both  parties  must 
be  shown  before  the  transaction  can  be  established  as  a  mortgage: 
Douglass  V.  Moody,  80  Ala.  61;  and  the  mere  fact  of  a  conveyance  and 
an  agreement  to  reconvey  is  no  evidence  of  intention  to  make  a  mort- 
gage: Glover  v.  Payn,  19  W^end.  518;  and  see,  also,  Henley  v.  Hotal- 
ing,  41  Cal.  22.  But  if  apt  words  are  used  to  indicate  a  mortgage, 
parol  evidence  is  not  admissible  to  vary  it:  Hubby  v.  Harris,  68  Tex. 
91,  3  S.  W.  558;  and  where  there  is  an  absolute  sale  and  a  simultane- 
ous condition  of  defeasance,  it  is  a  mortgage,  and  the  burden  of  proof 
is  on  the  party  claiming  a  conditional  sale:  Edrington  v.  Harper,  3 
J.  J.  Marsh.  (Ky.)  354,  20  Am.  Dec.  145;  Koddy  v.  Brick,  42  N.  J. 
Eq.  218,  6  Atl.  806;  but  the  mere  fact  that  an  instrument  does  not  con- 
tain terms  of  defeasance  is  not  decisive  in  determining  its  character, 
and  so  an  instrument  purporting  to  be  a  bill  of  sale  of  goods,  stating 
it  is  given  as  security  for  money  advanced,  and  reciting  a  considera- 
tion of  twelve  thousand  dollars,  and  the  goods  conveyed  being  worth 
three  thousand  dollars  has  been  held  a  mortgage:  Cooper  v.  Brock, 
41  Mich.  488,  2  N.  W.  660.  Where  one  advanced  money  to  another 
and  for  security  took  from  him  an  instrument  from  the  language  of 
which  it  was  doubtful  whether  a  conditional  sale  or  a  mortgage  was 
intended,  but  he  took  no  note  for  the  money  advanced,  it  was  held 
that  omitting  to  take  a  note  was  not  conclusive  that  a  conditional  sale 
was  intended:  Davis  v.  Stonestreet,  4  Ind.  101.  Where  there  is  a 
stipulation  to  reconvey  within  a  specified  time  upon  repayment,  and 
there  is  only  a  slight  difference  between  the  purchase  prices,  the  ab- 
sence of  an  agreement  on  the  part  of  the  vendor  to  repay  the  pur- 
chase money,  so  as  to  make  the  obligations  reciprocal,  is  a  strong  cir- 
cumstance in  favor  of  a  conditional  sale:  Holmes  v.  Grant,  8  Paige 
(X.  Y.),  243.  If  a  conditional  sale  has  been  established,  the  party 
seeking  a  reconveyance  must  comply  strictly  with  the  conditions  im- 
posed upon  him:  Slowey  v.  McMurry,  27  Mo.  113,  72  Am.  Dee.  630; 
and  if  no  time  therefor  is  set  forth  a  reasonable  time  is  intended: 
Beck  V.  Blue,  42  Ala. '32,  94  Am.  Dec.  630;  Hoopes  v.  Bailey,  28  Miss. 
328.  Any  doubt  as  to  the  interpretation  of  the  contract  may  be  re- 
moved by  the  construction  put  upon  it  by  the  acts  of  the  parties  them- 
selves: Wilcoxen  v.  Bowles,  1  La.  Ann.  230.  In  Locke  v.  Palmer.  26 
Ala.  314,  where  an  absolute  bill  of  sale  to  certain  property  was  given, 
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it  was  held  that  the  fact  that  the  buyer  allowed  the  property  to  re- 
main without  hire  with  the  seller,  when  a  portion  of  it  was  such  as 
would  readily  have  commanded  hire,  was  a  strong  circumstance  tend- 
ing to  show  a  mortgage.  In  Tufts  v.  Beach,  8  Colo.  App.  33,  44  Pac. 
771,  one  sold  chattels  to  another,  taking  payment  partly  in  cash  and 
the  purchaser's  note  for  the  balance,  which  provided  that  the  title 
should  remain  in  the  vendor  till  payment;  subsequently  the  vendee 
executed  and  acknowledged  an  instrument  reciting  the  above  terms, 
and  that  while  the  title  was  not  to  pass  to  him  till  payment,  posses- 
sion of  the  property  was  to  remain  with  him  till  default;  and  this  was 
held  a  chattel  mortgage.  In  Texas,  by  statute,  a  sale  with  the  condi- 
tion that  title  shall  not  vest  till  payment  of  purchase  price,  where  the 
possession  is  delivered,  is  a  chattel  mortgage  unless  registered:  Clark 
V.  West  Pub.  Co.  (Tex.  Civ.  App.),  26  S.  W.  527.  In  Griffith  v.  Morrison, 
58  Tex.  46,  a  transaction,  construed  originally  as  a  conditional  sale, 
was  subsequently  changed  into  an  absolute  sale,  with  a  mortgage  from 
the  purchase  to  secure  the  purchase  price.  But  an  instrument  convey- 
ing land,  not  as  security  for  money,  nor  to  be  held  in  trust  for  its  re- 
payment, but  in  lieu  of  it,  is  a  deed,  which  no  subsequent  act  can 
convert  into  a  mortgage:  Kearney  v.  Macomb,  16  N.  J.  Eq.  189.  For 
other  cases  holding  the  transaction  a  mortgage  rather  than  a  condi- 
tional sale:  See  Parish  v.  Gates,  29  Ala.  254;  Weaver  v.  Lapsley,  42 
Ala.  601,  94  Am.  Dec.  671;  Clark  v.  Baker  (Colo.),  69  Pac.  506;  Hut- 
chings  V.  Field,  10  La.  237;  Damon  v.  Mason,  98  Mich.  237,  57  N.  W. 

.123;  Kollock  v.  Emmert,  43  Mo.  App.  566;  Tufts  v.  Haynie,  4  Ohio 
Cir.  Ct.  494;  Talbott  v.  Sandifer,  27  S.  C.  624,  4  S.  E.  152;  Eobertson 
V.  Campbell,  2  Call  (Va.),  421. 

Where  one  agrees  to  let  another  have  his  horse  to  use  on  his  farm, 
and  at  a  fixed  day  upon  payment  to  him  of  one  hundred  and  fifty 
dollars,  it  shall  be  the  latter 's  property,  and  before  such  payment, 
the  owner,  with  the  consent  of  the  prospective  purchaser,  sells  to  a 
tliird  person,  who  agrees  with  the  purchaser  that  he  may  use  it  and 
own  it  if  he  pays  one  hundred  dollars  by  a  certain  day,  these  agree- 
ments are  conditional  sales  and  not  mortgages. 

Equity  will  treat  a  conditional  sale  as  a  mortgage  onlj-  when  nec- 
essary to  prevent  fraud:  Dunbar  v.  Eawles,  28  Ind.  225,  92  Am.  Dec. 
311.     So  in  Gerow  v.  Castello,  11   Colo.  560,  7  Am.   St.  Eep.   260,   19 

fPac.  505,  where  a  written  contract  stipulated  for  a  lease  of  a  piano, 
valued  at  three  hundred  dollars,  with  an  agreement  for  the  payment 
of  fifty  dollars  a  month,  and  provided  that  if  the  lessee  should  be  in 
default  she  would  return  it  or  pay  interest  on  the  deferred  install- 
ments at  the  owner's  option;  that  it  should  remain  on  the  premises, 
that  no  agreement  of  sale  should  be  implied,  and  that  none  should 
be  valid  without  the  owner's  receipt;  and  it  was  held,  not  a  mort- 
gage, but  a  conditional  sale.  In  Deal  v.  Palmer,  72  X.  C.  582,  whero 
a    note  was   given  for  the    price   of   a   mule,  stating    that   the   mule 
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should  stand  security  for  the  price  till  paid  for,  it  was  held  a  mort- 
gage, but  this  case  was  overruled  in  Clayton  v.  Hester,  80  N.  C.  275, 
holding  a  similar  contract  a  conditional  sale.  An  instrument  in  form 
of  a  deed  of  bargain  and  sale,  conveying  personal  property  abso- 
lutely, but  reserving  to  the  grantor  the  right  to  redeem  the  property 
by  a  fixed  day,  he  agreeing  in  the  event  of  his  failure  so  to  do  to 
pay  a  certain  sum  for  the  use  of  the  property  in  the  meantime,  is 
a  conditional  sale:  Logwood  v.  Hussey,  60  Ala.  417.  So  where  one 
purchases  land  and  takes  title  thereto  in  his  own  name,  which 
another  had  the  privilege  of  buying,  but  could  not  on  account  of  lack 
of  means,  and  the  former  agrees  to  convey  it  to  the  latter  upon  his 
paying  a  fixed  sum  within  a  stipulated  time,  it  is  a  conditional  sale: 
Hubby  V.  Harris,  68  Tex.  91,  3  S.  W.  558.  See,  also,  Conway  v. 
Alexander,  7  Cranch,  218.  Where  one  conveys  land  by  an  absolute 
deed,  and  the  grantee  at  the  same  time  executes  an  agreement  to  re- 
convey  upon  payment  of  a  fixed  sum  within  a  certain  time,  this 
shows  a  conditional  sale.  But  in  Pennsylvania  it  is  held  a  mort- 
gage, contrary  to  the  weight  of  authority.  In  order  to  make  this  a 
mortgage  other  facts  must  appear,  such  as  a  loan  of  money  between 
the  parties:  Buse  v.  Page,  32  Minn.  Ill,  19  N.  W.  736,  20  N.  W.  95. 
In  Bingham  v.  Vandegrift,  93  Ala.  283,  9  South.  280,  one  sold  goods 
to  another,  retaining  title  thereto  till  payment  should  be  made  in 
full;  this  was  held  a  conditional  sale,  and  not  a  mortgage,  and  if 
the  purchaser  paid  a  part  of  the  price  he  acquired  an  equitable  in- 
terest in  the  property  which  his  creditors  might  reach  by  tendering 
the  balance  due.  In  the  following  cases  the  contract  was  held  a 
conditional  sale  rather  than  a  mortgage:  Murphy  v.  Barefield,  27 
Ala.  634j  West  v.  Hendrix,  28  Ala.  226;  Swift  v.  Swift,  36  Ala.  147; 
Porter  v.  Clements,  3  Ark.  364;  Johnson  v.  Clark,  5  Ark.  3 
Stryker  v.  Hershy,  38  Ark.  264;  Palmer  v.  Howard,  72  Cal.  292?^'  1 
Am.  St.  Kep,  60,  13  Pac.  858;  Jowers  v.  Blandy,  58  Ga.  379;  Smith 
v.  De  Vaughn.  82  Ga.  574,  19  S.  E.  425;  Plummer  v.  Shirley,  16  Ind. 
380;  Hicks  v.  Hicks,  5  Gill  &  J.  (Md.)  75;  Blanchard  v.  Cooke,  144 
Mass.  207,  11  N.  E.  83;  Strong  v.  Taylor,  2  Hill  (N.  Y.),  326;  Grant 
V.  Skinner,  21  Barb.  581;  Morgenstern  v.  Davis,  158  N.  Y.  733,  53 
N.  E.  1128,  14  N.  Y.  Supp.  31;  Ellison  v.  Jones,  4  Ired.  (26  X.  C.)  48; 
Gaither  v.  Teague,  7  Ired.  (29  N.  C.)  460;  Pate  v.  Oliver,  104  N.  C. 
458,  10  S.  E,  709;  A.  G.  Spalding  &  Bros.  v.  Brown,  36  Or.  160,  59 
Pac.  185;  Buson  v,  Dougherty,  11  Humph.  (Tenn.)  50;  Thompson  v, 
Chumney,  8  Tex.  389;  Calhoun  v,  Lumpkin,  60  Tex.  185;  Eowau  v. 
Union  Arms  Co.,  36  Vt.  124;  Chapman  v.  Turner,  1  Call  (Va.),  280, 
1  Am.  Dec.  514;  McGinnis  v.  Savage,  29  W.  Va.  362,  1  S.  E.  746; 
Smith  V.  Crosby,  47  Wis.  160,  2  N.  W.  104;  Wadleigh  v.  Bucking- 
ham, 80  Wis.  230,  49  IST.  W.  745;  The  Marina,  19  Fed.  760;  Eogers 
Locomotive  Works  v.  Levris,  4  Dill.  (U.  S.)  158,  Fed.  Cas.  Xo.  12,U24. 
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2.  Pledge  or  Security. — Generally  speaking,  the  law  applying  to 
the  distinction  between  conditional  sales  and  mortgages  applies  also 
to  that  between  conditional  sales  and  pledges  of  property.  Inde- 
pendent of  statute,  the  difference  between  a  mortgage  and  a  pledge 
is  that  a  mortgage  transfers  title  to  the  mortgagee  to  be  revested 
by  the  performance  of  the  condition,  while  bj"^  a  pledge,  the  pledgor 
retains  title  in  himself,  and  parts  with  possession  for  a  specified 
purpose;  by  a  mortgage,  title  is  transferred;  by  a  pledge,  possession. 
But  the  distinction  between  the  two  has  been  done  away  with  to  A 
great  extent  by  statutory  enactments:  Marsh  v.  Wade,  1  Wash.  538, 
20  Pac.  578.  For  other  definition  see  Luckett  v.  Townsend,  3  Tex. 
]19,  49  Am.  Dec.  723.  Where  an  instrument,  absolute  on  its  fact, 
and  a  contemporary  defeasance  are  given,  reciting  that  certain  stock 
is  held  as  "collateral  security,"  it  is  held  a  pledge,  and  not  a  mort- 
gage: Wilson  V.  Little,  2  N.  Y.  443,  51  Am.  Dec.  307.  So  where  an 
absolute  bill  of  sale  is  given,  and  receipt  of  payment  acknowledged, 
and  it  is  proved  not  to  have  been  intended  as  a  sale,  but  as  col- 
lateral security  for  a  promissory  note,  it  is  hekl  not  a  mortgage,  as 
there  is  no  defeasance  and  none  can  be  engrafted  upon  it  by  parol 
proof,  but  it  may  be  a  pledge  to  secure  the  money  advanced,  putting 
it  on  the  same  footing  as  if  no  bill  of  sale  had  been  executed: 
Whitaker  v.  Sumner,  20  Pick.  (Mass.)  399.  And  an  instrument  giv- 
ing security  upon  a  chattel  for  the  payment  of  a  debt,  providing 
lor  the  debtor  to  remain  in  possession  until  the  day  it  is  due,  ana 
if  not  paid  then,  the  creditor  to  take  possession,  is  a  mortgage,  and 
not  a  pledge,  although  the  word  "pledge"  is  used  in  the  instru 
ment:  Langdon  v.  Buell,  9  Wend.  80.  Where  a  debtor  delivers  prop- 
erty to  his  creditor  as  security  for  his  debt,  with  power  to  sell  it  and 
satisfy  the  indebtedness,  or  retain  it  till  paid  off  by  the  debtor  him- 
self, it  is  a  pledge,  and  not  a  sale:  Houser  v.  Kemp,  3  Pa.  St.  208. 
And  so  where  a  bill  of  sale  is  executed  with  an  agreement  providing 
that  the  vendor  continue  the  business  in  his  own  name  and  at  his 
pwn  expense  applying  the  profits  to  pay  off  the  seller's  note  on 
which  the  purchaser  is  surety,  it  is  merely  a  pledge  of  the  goods: 
Upham  V.  Kickey,  163  111.  530,  45  N.  E.  228.  A  sale  of  goods  for  a 
fixed  sum,  with  the  further  agreement  that  if,  when  sold,  more  than 
said  sum  be  realized,  the  excess,  after  deducting  the  expenses  of  the 
sale,  should  be  credited  to  the  vendors,  is  a  valid  sale;  and  the 
stipulation  for  an  additional  consideration  does  not  make  it  a  pledge 
or  mortgage:  Beeves  v.  Sebern,  16  Iowa,  234,  85  Am.  Dec.  513.  For 
a  case  holding  the  transaction  a  conditional  sale  and  not  security, 
see  Seavell  v.  Robinson,  2  Leigh  (Va.),  161;  and  holding  it  a  pledge 
and  not  a  sale,  see  Herold  v.  Stockwell,  32  La.  Ann.  949;  Jewett  v. 
Warren,  12  Mass.  300,  7  Am.  Dec.  74;  Wilkie  v.  Day,  141  Mass.  66, 
6  N.  E.  542.  Where  shares  of  stock  are  pledged,  it  is  sufficient  if 
E-imilar  shares  Ije  returned,  in  the  absence  of  a  contrary  stipulation : 
Gilpin  V.  Howell,  5  Pa.  St.  41,  45  Am.  Dec.  720.     The  rules  of  cou- 
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stii;etion  and  cvidonco  are  practically  the  same  as  those  applying  to 
mortgages.  Personal  property  may  be  pledged  or  mortgaged,  and 
parties  may  form  these  contracts  to  suit  themselves,  and  the  courts 
will  be  governed  by  the  plain  import  of  the  language  of  the  contract 
in  each  case:  Hyatt  v.  Arcfenti.  3  Cal.  151;  but  an  absolute  transfer 
of  personal  property  may  be  shown  by  parol  evidence  to  have  been 
only  a  pledge:  Hazard  v.  Loring,  10  Cush.  (Mass.)  267.  If  the  face 
of  the  instrument  clearly  shows  that  the  transaction  is  by  way  of 
mortgage  or  security,  parol  evidence  is  inadmissible  to  show  it  to 
be  other  than  it  appears:  Hubby  v.  Harris,  68  Tex.  91,  3  S.  W.  558; 
Eckford  v.  Berry,  87  Tex.  415,  28  S.  W.  937.  See,  however,  Standen 
V.  Brown,  83  Hun,  610,  31  N.  Y.  Supp.  535  in  which  case  an  instru- 
ment purporting  to  be  an  assignment  as  collateral  security  was  al- 
lowed to  be  shown  to  bo  a  sale.  On  pledge  generally,  see  Ware  v. 
Hooper,  98  Fed.  160. 

3.  Consignment.— There  is  hardly  any  conflict  as  to  the  law  on 
the  distinction  between  a  sale  and  a  consignment.  The  whole  dif- 
iiculty  arises  from  the  application  thereof  to  the  particular  facts  of 
€ach  case.  It  is,  of  course,  of  the  greatest  importance  to  determine 
the  character  of  every  transaction,  for  if  it  is  a  sale,  title  to  the 
property,  with  all  its  attendant  advantages  and  responsibilities, 
passes,  while  if  it  is  a  consignment  it  does  not,  being  merely  an 
agency  for  the  purposes  of  sale.  The  primary  test  as  to  the  char- 
acter of  the  contract  is  the  intention  of  the  parties  to  be  gathered 
from  the  whole  scope  and  effect  of  the  language  used,  and  mere 
verbal  formulas,  if  inconsistent  with  the  real  intention,  are  to  be 
disregarded:  Vermont  Marble  Co.  v.  Brow,  109  Cal.  236,  50  Am.  St. 
Kep.  37,  41  Pac.  1031;  and  where  the  evidence  is  conflicting  it  is  for 
ihe  jury  to  find  what  the  true  character  of  the  transaction  was: 
Holbrook  v.  Wight,  21  Wend.  169,  35  Am.  Dec.  607;  and  see  Aetna 
Powder  Co.  v.  Hildebrand,  45  Am.  St.  Kep.  206,  note,  for  additional 
authorities. 

Where  the  order  for  goods  is  incomplete  as  a  contract,  and  is 
consistent  as  well  with  a  consignment  as  a  sale  and  the  terms  thereof 
may  apply  to  either,  it  may  be  shown  to  have  been  given  in  response 
to  a  proposition  to  deliver  the  goods  upon  consignment:  Head  v. 
Miller,  45  Minn.  446,  48  N.  W.  192.  And  in  cases  of  doubt,  the 
letterhead  of  the  order  describing  the  receiver  of  the  goods  as  ''gen- 
eral merchandise  broker,"  and  soliciting  consignments,  is  evidence 
to  go  to  the  jury  in  determining  the  nature  of  the  transaction: 
Simpson  v.  Pegram,  108  N.  C.  407,  13  S.  E.  7.  Where,  however,  the 
contract  is  clearly  expressed  in  writing,  the  printed  billhead  of  an 
invoice  can  in  no  way  control,  modify,  or  alter  the  terms  of  the 
contract:  Sturm  v.  Boker,  150  U.  S.  312,  14  Sup.  Ct.  Rep.  99.  Where 
a  sale  is  shown  on  the  face  of  the  instrument,  parol  evidence  is  not 
Am.  St.  Rep.,  Vol.  Si— 16 
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admissible  to  show  a  consignment,  as  this  is  but  a  latent  ambiguity 
and  not  explainable:  Marsh  v.  Wickham,  14  Johns.  (N.  Y.)  167.  A 
consignee,  by  th6  terms  of  his  agency,  may  be  the  agent  of  the  con- 
signor until  the  consigned  goods  are  sold,  and,  when  they  are  sold, 
become,  as  between  him  and  the  consignor,  the  purchaser  of,  and 
principal  debtor  for,  the  goods  sold:  Nutter  v.  Wheeler,  2  Low. 
(U.  S.)  346,  Fed.  Cas.  No.  10,384.  A  factor  need  not  become  the 
purchaser  of  the  goods  to  maintain  trover  for  them:  Smith  v.  James, 
7  Cow.  328.  Where  one  consigns  goods  for  sale  to  another,  who 
agrees  to  pay  therefor,  from  the  proceeds  of  the  sale  of  them,  the 
consigned  price,  and  return  the  unsold  ones  at  his  option,  the  re- 
ceiver of  the  consignee,  if  insolvent,  cannot,  in  the  absence  of  proof 
as  to  the  price  obtained  for  the  goods  by  the  consignee,  where  the 
money  was  not  kept  separate,  be  compelled  to  pay  the  consigned 
price  out  of  the  funds  in  his  hands:  Baker  v.  Turner,  19  N.  Y.  App. 
Div.  223,  46  N.  Y.  Supp.  25. 

An  agreement  cannot  make  a  sale  of  personal  property  and  at  the 
same  time  constitute  the  buyer  agent  of  the  seller  to  hold  the  prop- 
erty till  paid  for;  therefore  a  person  who  agrees  to  pay  a  fixed  price 
for  goods  at  a  specified  time,  regardless  of  how  he  may  resell  them, 
or  whether  he  sell  them  at  all,  and  who  guarantees  the  sale  of  each 
consignment  within  a  given  period,  and  there  is  no  provision  made 
for  the  return  of  unsold  goods,  is  a  buyer,  no  matter  what  he  is 
called:  Arbuckle  v.  Gates,  95  Va.  802,  30  S.  E.  496;  De  Kruif  v. 
Elieman  (Mich.),  89  N.  W.  558,  8  Detroit  Leg.  N.  1118;  Williams  v. 
Drummond  Tobacco  Co.,  17  Tex.  Civ.  App.  635,  44  S.  W.  185.  Where 
one  appoints  another  agent  to  sell  his  goods  at  prices  fixed  by  the 
former,  the  latter  to  be  paid  fixed  commissions  on  all  sales  if  he 
sold  the  goods  at  the  stipulated  price,  but  if  sold  for  less,  to  receive 
no  commission;  to  guarantee  the  payment  of  all  goods  shipped  him, 
and  to  give  his  note,  payable  in  sixty  days,  therefor,  it  is  a  sale, 
although  attempted  to  be  disguised  as  a  consignment:  Mack  v. 
Drummond  Tobacco  Co.,  48  Neb.  397,  58  Am.  St.  Eep.  691,  67  N. 
W.  174;  Yoder  v.  Haworth,  57  Neb.  150,  73  Am.  St.  Rep.  496,  77  N. 
W.  377.  Where  a  contract  provides  that  one  of  the  parties  thereto 
shall  sell  his  goods  to  no  one  in  the  other's  town  but  to  him,  and  he 
will  sell  no  other  goods  of  that  kind  except  those  made  by  the 
former,  and  will  keep  his  assortment  up  to  the  then  order  of  a 
hundred  dollars,  and  will  not  sell  at  less  than  the  establisheil  price, 
the  terms  of  payment  between  the  parties  being  prescribed,  it  is  a 
sale:  Kellam  v.  Brown,  112  N.  C.  451,  17  S.  E.  416.  So  where  one 
agrees  to  furnish  another  with  goods  at  schedule  prices,  less  a  cer- 
tain discount,  the  latter  to  pay  all  the  expenses,  and  at  the  end  of 
three  months  to  settle  for  all  goods  sold  by  him  by  giving  notes 
and,  a  year  after  the  agreement,  to  settle  for  all  goods  remaining  on 
hand,  if  required,  it  is  a  sale:   In  re  Linforth,  4  Saw.    (U.   S.)   370, 
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Fed.  Cas.  No,  8369.  The  leading  case  on  the  subject  of  consignments 
in  England,  and  one  cited  with  approval  by  many  courts  of  the 
Tnited  States,  is  Ex  parte  White,  L.  E.  6  Ch.  App,  397,  in  which 
one  party  was  to  sell  goods  sent  him  by  another,  not  to  be  paid  for 
unless  disposed  of  by  him,  and  at  the  end  of  every  month  to  return 
an  account  of  sales  actually  made;  and  then,  after  another  month, 
to  pay  in  cash  for  the  amount  of  goods  so  disposed  of,  according  to 
values  fixed  by  the  price  Hst.  He  carried  on  his  own  business,  trad- 
ing with  such  people  as  he  pleased,  and  often  altered  the  goods  by 
dyeing  and  pressing  them;  he  could  sell  on  cash  or  credit,  giving 
what  time  he  liked  in  which  to  make  payment.  It  was  held  a  sale, 
the  court  saying:  "If  he  was  entitled  to  alter  them,  to  manipulate 
them,  to  sell  them  at  any  price  that  he  thought  fit  after  they  had 
been  so  manipulated,  and  was  still  only  liable  to  pay  for  them  at  a 
price  fixed  beforehand,  without  any  reference  to  the  price  at  which 
he  had  sold  them,  or  to  anything  else  than  the  fact  of  his  having 
sold  them  in  a  certain  month,  it  seems  to  me  impossible  to  say  that 
the  produce  of  the  goods  so  sold  was  the  money  of  the  consignors, 
or  that  the  relation  of  vendor  and  purchaser  existed  between  Towle 
A;  Co.  (the  so-called  consignors)  and  the  different  persons  to  whom 
he  sold  the  goods. ' '  In  the  same  case  Mellish,  L.  J.,  in  the  course  of 
his  opinion  said:  "Now,  it  is  said  that  he  was  a  del  credere  agent, 
and  no  doubt  it  requires  a  very  minute  examination  of  what  the 
course  of  business  is,  to  distinguish  between  a  del  credere  agent, 
and  a  person  who  is  an  agent  up  to  a  certain  point,  that  is  to  say, 
until  he  has  sold  the  goods,  but  who,  when  he  has  sold  the  goods, 
has  purchased  them  on  his  own  credit  and  sold  them  again  on  his 
own  account.  And  no  doubt  persons  may  suppose  that  their  rela- 
tionship is  that  of  principal  and  agent,  when  in  point  of  law  it  is 
not.  It  is  quite  clear  that  Nevill  (so-called  consignee)  if  he  sold 
these  goods,  was  to  pay  Towle  &  Co.  for  them  at  a  fixed  price— that 
is  to  say,  a  price  fixed  beforehand  between  him  and  them — and  at  a 
fixed  time.  Now,  if  it  had  been  his  duty  to  sell  to  his  customers  at 
that  price,  and  to  receive  payment  from  them  at  that  time,  then  the 
course  of  dealing  would  be  consistent  with  his  being  merely  a  del 
credere  agent,  because  I  apprehend  that  a  del  credere  agent,  like 
any  other  agent,  is  to  sell  according  to  the  instructions  of  his  princi- 
pal, and  to  make  such  contracts  as  he  is  authorized  to  make  for  his 
principal;  and  he  is  distinguished  from  other  agents  simply  in  this, 
that  he  guarantees  that  those  persons  to  whom  he  sells  shall  perform 
the  contracts  which  he  makes  with  them;  and  therefore,  if  he  sells  at 
the  price  at  which  he  is  authorized  by  his  principal  to  sell,  and 
upon  the  credit  which  he  is  authorized  by  his  principal  to  give,  and 
the  customer  pays  him  according  to  his  contract,  then,  no  doubt,  he 
is  bound,  like  any  other  agent,  as  soon  as  he  receives  the  money,  to 
hand  it  over  to  the  principal.     But  if  the  consignee  is  at  liberty,  ac- 
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cording  to  the  contract  between  him  and  his  consignor,  to  sell  at  any 
price  he  likes,  and  receive  payment  at  any  time  he  likes,  but  is  to 
be  bound,  if  he  sells  the  goods,  to  pay  the  consignor  for  them  at  a 
fixed  price  and  a  fixed  time — in  my  opinion,  whatever  the  parties 
may  think,  their  relation  is  not  that  of  principal  and  agent.  The 
contract  of  sale  which  the  alleged  agent  makes  with  his  purchasers 
is  not  a  contract  made  on  account  of  his  principal,  for  he  is  to  pay 
a  price  which  may  be  different,  and  at  a  time  which  may  be  different 
from  those  fixed  by  the  contract.  He  is  not  guaranteeing  the  per- 
formance, by  the  persons  to  whom  he  sells,  of  their  contract  with 
him,  which  is  the  proper  business  of  a  del  credere  agent;  but  he  is 
to  undertake  to  pay  a  certain  fixed  price  for  those  goods,  at  a  cer- 
tain fixed  time,  to  his  principal,  wholly  independent  of  what  the 
contract  may  be  which  he  makes  with  the  persons  to  whom  he  sells; 
and  my  opinion  is  that,  in  point  of  law,  the  alleged  agent  in  such 
a  case  is  making,  on  his  own  account,  a  contract  of  purchase  with 
liis  alleged  principal,  and  is  again  reselling.  But  if,  in  addition  to 
this,  he  is  allowed  to  change  the  character  of  the  goods— if  he  may 
turn  wheat  into  flour,  or  gray  goods  into  dyed  or  bleached  goods, 
and  sell  those  changed  goods  on  any  terms  and  at  any  price  he 
pleases — that  makes  it  still  clearer  that  he  is  not  selling  on  account 
of  a  principal,  but  that  he  is  selling  on  his  own  account." 

AVhere  one  delivers  goods  to  another  for  sale,  and  to  account 
to  the  former  for,  and  pay  him,  the  cost  price,  and  twenty  per  cent 
additional  for  all  goods  sold  at  retail,  and  fifteen  per  cent  at  whole- 
sale, it  is  not  a  consignment,  but  a  sale:  Depew  v.  Keyser,  3  Duer 
(N.  Y.),  335;  and  so  where  one  ships  another  goods  at  factory  prices, 
less  five  per  cent  and  freight,  the  latter  to  receive  for  his  services 
whatever  he  sells  them  for  above  such  price  and  freight,  it  is  a  sale: 
Braun  v  Keally,  146  Pa.  St.  519,  28  Am.  St.  Eep.  811,  23  Atl.  389. 
Bicking  v.  Stevens,  69  Mo.  App.  1G8,  follows  Ex  parte  White,  L. 
K.  6  Ch.  App.  397,  holding  that  the  fact  that  the  payment  is  to  be 
made  on  the  contingency  of  the  consignee's  selling  does  not  affect 
the  character  of  the  transaction  as  a  sale.  Where  the  agent  is  to 
have  the  right  to  return  all  goods  unsold,  if,  after  demand  made, 
he  refuses  to  do  so,  the  consignor  may  treat  the  sale  as  absolute: 
Griflin  v.  Keith,  1  Hilt.  (N.  Y.)  58.  Where  the  plaintiff  and  defeud- 
ant  agree  tliat  defendant  is  to  purclinse  in  its  own  name  and  upon 
its  own  credit  certain  goods  as  agent  for  plaintiff,  and  deliver  the 
same  at  a  specified  time,  which  he  fails  to  do,  he  is  liable  to  the 
plaintiff  as  a  vendor,  the  relation  between  them  being  more  than  a 
mere  agency:  Columbus  Constr.  Co.  v.  (Jrane  Co.,  52  Fed.  G35,  9  U. 
S.  App.  46.  A  contract  for  the  delivery  of  goods  by  a  manufacturer 
to  a  retailer,  providing  that  the  latter  shall  give  notes  for  the  price 
of  the  goods,  and  shall  turn  over  all  proceeds  of  the  sales  to  be  ap- 
plied on  such   notes  till  fully  paid,  including  commissions,  is  a  saio, 
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although  title  is  reserved  in  the  manufacturer.  Tliis  case  is  distin- 
guished by  the  court  from  Lenz  v.  Harrison,  148  111.  598,  36  N.  E. 
567,  on  the  ground  that  in  that  case  there  was  a  right  to  return  the 
goods  at  the  end  of  the  season,  at  the  option  of  the  manufacturer: 
Peoria  Mfg.  Co.  v.  Lyons,  153  Til.  427,  38  N.  E.  661. 

Where  a  manufacturer  appoints  a  general  agent  for  the  exclusive 
sale  of  his  implements  within  a  certain  territory,  and  provides  for 
his  paying  a  specified  amount  for  each,  subject  to  a  discount  for 
cash  in  thirty  days,  it  is  a  sale:  Alpha  Cheekrower  Co.  v.  Bradley, 
105  Iowa,  537,  75  N.  W.  369.  So  where  one  gives  another  the  privilege 
of  selling  his  wares,  and  provides  that  he  must  obtain  settlement 
for  all  goods  at  delivery  in  cash  or  notes  made  payable  to  the  prin- 
cipal, to  whom  they  must  all  be  turned  over,  and  the  agent  to  use 
none  of  the  proceeds  till  the  principal  is  paid  in  full,  authorizing 
Lim  to  sell  goods  at  a  reasonable  profit,  and  requiring  him  to  guar- 
antee the  sales  of  all  goods  shipped  to  him  in  a  specified  time,  and, 
at  the  time  of  shipment,  to  advance  one-third  of  the  agreed  price  in 
cash,  and  execute  his  notes  for  the  balance,  a  provision  for  giving 
an  account  of  goods  left  over  at  the  end  of  the  season  being  inserted, 
it  is  a  contract  of  sale:  Norwegian  Plow  Co.  v.  Clark,  102  Iowa,  31, 
TO  N.  W.  808. 

"Where  the  consignee  is  at  liberty  to  sell  and  receive  payment  at 
any  price  he  likes,  but  is  bound,  if  he  sells  the  goods,  to  pay  for 
them  at  a  fixed  price  and  time,  it  is  a  sale:  Hadfield  v.  Berry,  28 
111.  App.  376. 

In  Snelling  v.  Arbuckle,  104  Ga.  362,  30  S.  E.  863,  an  instrument, 
in  many  respects  resembling  a  del  credere  commission,  was  held  a 
contract  of  sale  when  it  stipulated  that  the  consignee  was  to  guar- 
antee the  sale  of  each  consignment  and  payment  therefor  within 
sixty  days  from  its  date;  that  he  should  remit  to  the  consignor  the 
full  amount  of  each  consignment,  less  commission,  by  the  end  of 
such  sixty  days,  at  a  price  designated,  whether  the  whole  of  said 
consignment  should  be  sold  or  not,  and  regardless  of  his  collecting 
the  proceeds  thereof,  that  the  consignee  should  take  the  risk  of  any 
fall  in  the  market  and  have  the  benefit  of  any  rise;  that  he  should 
be  allowed  discounts  for  payments  in  advance  of  sixty  days;  and 
that  if  he  failed  to  remit  by  the  end  of  sixty  days,  the  consignor 
might  draw  upon  him  for  the  amount  due.  For  other  eases  holding 
the  contract  one  of  sale  and  not  consignment,  see  Vermont  Marble 
Co.  V.  Brow,  109  Cal.  236,  50  Am.  St.  Eep.  37,  41  Pac.  1031;  Lemp  v. 
Eyus,  7  Colo.  App.  37,  42  Pac.  169;  Chickering  v.  Bastress,  130  111. 
206,  17  Am.  St.  Eep.  309,  22  N.  E.  542;  David  Bradley  Mfg.  Co.  v. 
Eaynor,  70  111.  App.  639;  Boehra  v.  Griebenow,  78  111.  App.  675;  Con- 
able  V.  Lynch,  45  Iowa,  84;  Henney  Buggy  Co.  v.  Cathels,  110  Iowa, 
24,  SI  N.  W.  164;  Granite  Eoofing  Co.  v.  Casler,  82  Mich.  466,  46 
N.  W.  728;  Aspinwall  Mfg.  Co.  v.  Johnson,  97  Mich.  531,  5(5  N.  W. 
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932;  Chapman  v.  Kerr,  80  Mo.  158;  Eichardson  Drug  Co.  v.  Teasdall, 
52  Neb.  698,  72  N.  W.  1028;  Eichardson  Drug  Co.  v.  Plummer,  56 
Neb.  523,  76  N.  W,  1086;  Eichardson  Drug  Co.  v.  Oberf elder,  58 
Neb.  822,  80  N.  W.  50;  Marsh  v.  Wickhani,  14  Johns.  (N.  Y.)  167; 
Vereinigte  Pinsel-Fabriken  v.  Eogers,  52  N.  Y.  App.  Div.  529,  65 
N.  Y.  Supp,  478,  31  Civ.  Proe.  37;  Vosbury  v.  Mallory,  70  N.  Y. 
App.  Div.  247,  75  N.  Y.  Supp.  480;  Eoosevelt  v.  Nusbaum,  75  N. 
Y.  App.  Div.  117,  77  N.  Y.  Supp.  457;  Black  v.  Webb,  20  Ohio,  304, 
55  Am.  Dec.  456;  Euthrauff  v.  Hagenbuch,  58  Pa.  St.  103;  Peek  v. 
Heim,  127  Pa.  St.  500,  14  Am.  St.  Eep.  865,  17  Atl.  984;  Texas  Brew- 
ing Co.  V.  Templeman,  90  Tex.  277,  38  S.  W.  27;  Eawson  Mfg.  Co. 
V.  Eichards,  69  Wis.  643,  35  N.  W.  40;  Thomas  v.  Eichards,  69  Wis. 
671,  35  N.  W.  42;  Walter  A.  Wood  etc.  Co.  v.  Brooke,  2  Saw.  576, 
Fed.  Cas.  No.  17,980. 

In  National  Bank  v.  Goodyear,  90  Ga,  711,  16  S.  E.  962,  one  agreed  to 
receive  goods  on  consignment  to  be  sold  by  him  as  agent  for  another, 
to  make  a  monthly  report  of  sales  and  goods  on  hand,  the  goods  to  re- 
main the  consignor's  until  paid  for  in  full  by  the  consignee,  and  all 
proceeds  of  sales  to  belong  to  the  consignor  until  paid  the  invoice 
price  in  cash,  which  was  to  be  done  for  each  article  as  soon  as  sale 
thereof  should  be  made,  and  with  no  provision  whatever  for  the 
acquisition  of  title  to  the  goods  by  the  consignee.  This  was  held  a 
sonsignment  for  sale,  notwithstanding  the  contract  provided  that 
the  consignee 's  compensation  should  be  whatever  he  sold  the  goods 
for  over  the  contract  price;  that  if  any  goods  should  be  removed 
from  his  place  of  business  they  should  be  immediately  paid  for;  that 
he  should  insure  the  goods  for  the  consignor's  benefit,  pay  the 
freight,  storage,  and  taxes,  and  assume  all  risk  of  loss  or  damage 
from  any  cause  whatever;  and  that  on  his  failure  to  sell  within  a 
reasonable  time  or  to  comply  with  any  of  the  conditions  of  the  con- 
tract, the  agency  should  terminate  at  the  consignor's  option;  and  the 
fact  that  the  invoices  accompanying  the  goods  read  that  they  were 
sold,  some  of  them  stating  "terms  spot  cash,"  was  held  not  to  nega- 
tive the  theory  of  a  consignment.  So  where  a  manufacturer  ap- 
points an  agent  to  sell  his  goods,  the  latter  agreeing  to  pay  the 
freight  and  other  charges;  to  sell  only  to  undoubtedly  solvent  people; 
to  make  all  notes  he  might  receive  payable  to  the  manufacturer  with 
interest;  to  guarantee  all  notes,  and  transmit  them,  along  with  all 
cash  received,  to  the  manufacturer,  and  for  all  goods  not  sold  within 
a  year  to  give  his  note,  payable  in  four  months,  his  commission  to  be 
all  he  can  get  above  the  invoice  price— it  is  a  sale:  Lenz  v.  Harri- 
son, 148  111.  598,  36  N.  E.  567.  And  where  an  agent  is  appointed  in 
a  certain  territory  for  a  fixed  time  to  sell  implements  at  specified 
prices,  to  guarantee  the  payment  of  all  notes  given  for  credit,  to 
remit  cash,  to  be  ready  to  account  to  the  principal  after  a  certain 
date    to   settle  for   all   implements   left   on   hand   by  giving   his   own 
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note,  or  to  store  them  subject  to  the  principal's  order,  it  was  held 
that  the  title  to  the  unsold  implements  did  not  vest  in  the  agent, 
unless  the  principal  chose  to  make  him  a  vendee  upon  his  offering 
his  note  for  their  price,  and  did  not  choose  to  have  them  stored  sub- 
ject to  his  order;  until  then  it  is  a  consignment:  Weir  Plow  Co.  v. 
Porter,  82  Mo.  23.  If  a  creditor  ships  goods  to  his  debtor  to  sell 
as  his  agent,  the  net  profits  of  the  sales  above  the  invoice  prices  to 
be  credited  upon  his  previous  indebtedness,  it  is  a  consignment: 
Barnes  v.  Darby,  18  Tex.  Civ.  App.  468,  44  S.  W.  1029;  and  an 
agreement  to  place  goods  in  the  hands  of  an  agent,  who  is  insolvent, 
for  sale,  and  upon  his  paying  the  principal  the  invoice  price  when 
sold,  to  retain  all  over  for  himself,  is  not  fraudulent:  M'CuUough 
V.  Porter,  4  Watts  &  S.  (Pa.)  177,  38  Am.  Dee.  68.  See,  also.  Key- 
stone etc.  Co.  V.  Fourth  St.  Nat.  Bank,  194  Pa.  St.  535,  45  Atl.  328. 
A  provision  for  the  giving  of  notes  for  the  value  of  the  property, 
but  only  for  the  bailor's  accommodation,  and  not  by  way  of  pay- 
ment, does  not  change  a  bailment  into  a  conditional  sale:  Bridge- 
port Organ  Co.  v.  Guldin,  3  Pa.  Dist.  Eep.  649.  Where  two  persons 
enter  into  a  contract,  whereby  one  consigns  to  another  goods  for 
sale,  the  profits  to  be  divided  between  them,  in  case  of  loss  the 
principal  to  bear  it,  but  the  agent  to  pay  the  freight  both  ways,  if 
any  should  be  returned  this  is  a  consignjnent:  Sturm  v.  Boker,  150  U. 
S.  312,  12  Sup.  Ct.  Rep.  99.  In  J.  F.  Dewes'  Brewery  Co.  v.  Merritt, 
82  Mich.  198,  46  N.  W.  379,  a  brewing  company  agreed  to  ship  to 
a  retailer  all  beer  ordered  by  him  at  a  fixed  price  per  barrel,  the 
title  to  remain  in  the  company  till  the  beer  should  be  sold;  this  was 
held  to  create  a  mere  agency^  under  which  the  retailer  was  to  sell 
the  beer,  and  pay  over  from  the  proceeds  an  agreed  price  per  barrel. 
So  where  one  ships  goods  to  another  under  an  agreement  that  he 
shall  sell  them  as  agent,  account  to  the  former  for  the  billed  price, 
and  retain  all  over  that  price  for  which  he  may  sell  them,  it  is  a 
consignment:  Alexander  v.  Tomlinon,  40  Ark,  216.  And  where  one 
agrees  to  take  goods  from  another  and  return  monthly  the  amount 
of  sales,  nt  the  prices  charged  by  the  principal,  who  is  to  furnish  the 
other  with  all  goods  in  his  line,  it  is  a  consignment:  Walker  v.  But- 
terick,  105  Mass.  237. 

Of  course,  in  the  case  of  a  del  credere  commission,  title  to  the 
goods  remains  in  the  consignor:  Converseville  Co.  v.  Chambersburg 
Woolen  Co.,  14  Hun,  609;  and  where  one  agrees  to  sell  the  goods  of 
another  at  specified  prices,  to  report  all  orders  to  the  principal,  who 
is  to  enter  them  as  sales  to  the  agent,  this  provision  is  merely 
another  way  of  saying  that  the  agent  guarantees  the  Bales,  and 
it  is  a  del  credere  commission,  and  not  a  sale:  Atlas  Glass  Co.  v. 
Ball  Bros.  etc.  Co.,  87  Fed.  418.  Where,  by  written  contract,  it  is 
stipulated  that  one  shall  furnish  a  quantity  of  goods  to  another  at 
a   fixed  price;   that   the   agent   shall   make   a   complete   statement    of 
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the  list  of  purchases  from  him,  shall  send  it  to  the  principal  by  a 
given  time,  and  shall  settle  for  all  such  sales  by  giving  his  individ- 
ual notes;  that  all  cash  and  notes  received  by  him  shall  be  held  in 
trust  for  the  principal  and  forwarded  at  a  given  date  to  secure  his 
individual  notes,  and  to  be  the  principal's,  until  his  own  notes  shall 
be  settled,  which  must  be  met  at  maturity  and  not  depend  upon  the 
collection  of  the  customers'  notes  to  the  agent,  goods  until  soM  to  be 
the  principal's  property,  it  is  a  del  credere  agency,  and  title  to  the 
goods  does  not  pass  to  the  agent  upon  delivery,  but  remains  in  the 
principal:  Holleman  v.  Bradley  Fertilizer  Co.,  106  Ga.  156,  32  S.  E, 
83. 

Where  a  factor  sells  goods  and  fails  to  account  therefor,  the  con- 
signment is  not  thereby  converted  into  a  sale,  and  an  action  for 
goods  sold  and  delivered  will  not  lie:  Selden  v.  Beale,  3  Me.  178 j 
Brown  v.  Holbrook,  4  Gray,  102;  Ayres  v.  Sleeper,  7  Met.  45. 
Where,  however,  goods  were  sent  on  consignment  with  the  agreement 
that  the  consignee  might  use  such  as  he  needed  and  sell  the  rest  as 
bis  agent;  and  he  used  them  all,  he  was  held  liable  to  the  principal 
in  an  action  for  goods  sold  and  delivered.  He  had  the  option  to  take 
the  goods  himself,  and  when  he  exercised  it,  by  appropriating  them 
to  his  own  use,  the  property  in  them,  passed  to  him,  and  a  complete 
suh'  was  effected:  Wadsworth  v.  Gay,  118  Mass.  44. 

The  transactions  in  the  following  cases  were  held  consignments 
nnd  not  sales:  Harris  v.  Coe,  71  Conn.  157,  41  Atl.  552;  Eosencranz 
etc.  Co.  V.  Hanchett,  30  111.  App.  283;  Brown  v.  John  Church  Co., 
55  111.  App.  615;  W.  O.  Dean  Co.  v.  Lombard,  61  111.  App.  94;  Fleet 
V.  Hertz  (the  principal  case),  201  111.  594,  66  N.  E.  858;  Martin  v. 
Stratton- White  Co.,  1  Ind.  Ter,  394,  37  S.  W.  833;  Bayliss  v.  Davis, 
47  Iowa,  340;  Williams  v.  Davis,  47  Iowa,  363;  Thompson  v.  Barnum, 
49  Iowa,  392;  Kenoe  v.  Western  Star  Milling  Co.,  53  Kau.  255,  36 
Pac.  329;  Blood  v.  Palmer,  11  Me.  414,  26  .-Vm.  Dec.  547;  Gray  v. 
Millay,  61  Me.  327;  Boston  etc.  E.  Co.  v.  Warrior  Mower  Co.,  76  Me. 
251;  Eldridge  v.  Benson,  7  Cush.  (Mass.)  483;  Audenriod  v.  Betteley, 
S  Allen,  302;  Schenck  v.  Saunders,  13  Gray,  37;  Cortland  Wagon  Co. 
v.  Sliarvy,  52  Minn.  216,  53  N.  W.  1147;  Feet  v.  Spencer,  90  Mo.  384, 
2  S.  W.  434;  Fercl  Ileiiii  Brewing  Co.  v.  Ijinck,  51  Mo.  App.  478, 
Banister  v.  Weber  Gas  etc.  Co.,  82  ^lo.  App.  528;  First  Xat.  Bank 
etc.  V.  McAndrews,  5  Mont.  325,  51  Am.  Eep.  51,  5  Pac.  879;  Pam 
v.  Vilmar,  54  How.  Pr.  (N.  Y.)  235;  Childs  v.  Waterloo  Wagon  Co., 
37  N.  Y.  App.  Div.  242,  57  N.  Y.  Supp.  520;  Keswick  v.  Eafter,  165 
N.  Y.  653,  59  N.  E.  1121;  Metropolitan  Nat.  Bank  v.  Benedict  Co., 
74  Fed.  182. 

4.  Lease. — A  lease  is  merely  a  form  of  bailment  for  hire,  but  it  is 
often  confounded  with  a  conditional  sale.  In  tlie  case  of  a  lease, 
with   privilege   of  purchase,  and  a   conditional  sale  with   reservation 
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of  title  in  the  vendor  until  payment  in  full,  there  is  no  difference  so 
far  as  the  relation  between  the  parties  is  concerned.  When,  how- 
ever, the  rights  of  creditors  and  purchasers  in  good  faith  from  the 
vendee  intervene,  difPculty  arises,  especially  in  those  jurisdictions 
in  which  have  teen  enacted  statutes  requiring  conditional  sales  to 
be  registered  in  order  to  uphold  their  validity  as  to  third  persons, 
and  in  which  such  sales  are,  as  to  all  but  the  parties  thereto,  fraud- 
ulent per  se. 

The  real  character  of  the  instrument  depends  upon  the  intention 
of  the  parties,  to  be  collected  from  the  terms,  conditions,  and 
covenants  of  the  instrument  itself:  Lundy  Furniture  Co.  v.  White, 
.128  Cal.  170,  79  Am.  St.  Eep.  41,  60  Pac.  759;  North  etc.  Eolling 
Stock  Co.  V.  O'Hara,  73  111.  App.  691;  Case  v.  L'Oeble,  84  Fed.  582. 
The  form  of  the  contract  is  of  little  account,  and  if  it  be  substan- 
tially a  conditional  sale,  though  the  purchase  price  is  called  "hire," 
and  made  to  extend  over  a  period  of  credit  by  installments,  it  is  not 
a  lease,  but  a  conditional  sale,  and  calling  it  a  lease  is  a  mere  sub- 
terfuge which  in  no  way  changes  its  real  character:  Parke  etc.  Co. 
v.  White  Eiver  Lumber  Co.,  101  Cal.  37,  35  Pac.  442;  Cottrell  v. 
Merchants'  etc.  Bank,  89  Ga.  508,  15  S.  £.  944;  Murch  v.  Wright, 
46  111.  487,  95  Am.  Dec.  455;  Greer  v.  Church,  13  Bush  (Ky.),  430; 
Gross  v.  Jordan,  83  Me.  380,  22  Atl.  250;  Smith  v.  Aldrich,  180 
Mass.  367,  62  N.  E.  381;  Ham  v.  Cerniglia,  73  Miss.  290,  18  South. 
577;  Clark  v.  Hill,  117  N.  C.  11,  53  Am,  St.  Eep.  574,  23  S.  E.  91. 
These  so-called  leases  are  most  commonly  made  use  of  in  disposing 
of  pianos,  organs,  sewing-machines,  and  the  like,  and  provide  for  the 
immediate  delivery  of  the  article  to  the  lessee,  who,  on  his  part, 
agrees  to  pay  a  certain  sum  monthly  for  a  fixed  term,  at  the  end  of 
which  it  is  to  be  his  property;  in  case  of  default  the  lessor  to  be  en- 
titled to  the  possession,  and  all  payments  previously  made  to  be 
forfeited,  the  title  to  the  property  being,  until  full  payment,  in  the 
lessor.  By  the  great  weight  of  authority  these  contracts  are  held 
conditional  sales:  Puffer  v.  Peabody,  59  Ga.  295;  Bryant  v.  Crosby, 
36  Me.  562,  58  Am.  Dec.  767;  Gorham  v.  Holdeii,  79  Me.  317,  9  Atl. 
894;  Whitney  v.  McCounell,  29  Mich.  12;  Gerrish  v.  Clark,  64  X. 
H.  492,  13  Atl.  870;  Jacob  v.  Haefelien,  66  X.  Y.  Supp.  1007,  54 
App.  Div.  570;  Barrington  v.  Skinner,  117  X.  C.  47,  23  S.  E.  90; 
Caldwell  v.  Singer  Mfg.  Co.,  7  Ohio  Cir.  Ct.  460;  Singer  Mfg.  Co.  v. 
Cole,  4  Lea  (Tenn.),  439,  40  Am,  Eep.  20;  Meagher  v.  HoUenberg, 
9  Lea,  392;  Cowan  v.  Singer  ]\lfg.  Co.,  92  Tenn.  376,  21  S.  W.  663; 
Whitcomb  v.  Woodworth,  54  Vt.  544;  Collender  Co.  v,  Marsh:il],  57 
Vt.  232;  J.  M.  Brunswick  etc.  Co.  v.  Tacoma  Mill  Co.,  3  Wash.  Ter. 
164,  13  Pac.  902;  De  Saint  Germain  v.  Wind,  3  AVasli.  Ter.  189,  13 
Pac.  753;  W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133,  48  X.  W.  1100; 
Metropolitan  Trust  Co.  v.  Eailroad  Equipment  Co.,  luS  Fed.  913.  4S 
C.  C.   135.     Savs  the  court   i:i  liueas  v.   CaiupLell,  88  111.   447:   "  Cuu- 
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siderable  ingenuity  lias  been  employed  to  give  this  sale  the  form  and 
effect  of  a  mere  lease.  When  the  entire  context  is  considered,  it 
seems  to  be  perfectly  apparent  that  it  was  a  sale  of  the  machine 
on  monthly  payments,  until  the  price  was  realized,  and  then  the 
title  to  vest  in  the  purchaser.  We  are  aware  of  no  usage  in  any 
department  of  business  where  the  property  leased  becomes  by 
agreement  that  of  the  lessee  at  the  end  of  the  term.  Such  a  custom 
or  usage  prevails  in  no  department  of  business  outside  of  the  sale  of 
these  machines  even  to  the  most  needy  and  meritorious.  This  form 
of  instrument  seems  intended  as  a  substitute  for  a  chattel  mortgage, 
and  to  create  a  lien  on  the  machine  sold,  without  the  expense  or  in- 
convenience of  the  execution  of  a  chattel  mortgage,  and  like  such  an 
instrument,  to  give  power  to  the  company  to  resume  the  possession 
on  default  in  the  payment  of  any  installment,  and  to  protect  the 
property  from  sale,  lien,  or  encumbrance  by  the  purchaser  or  his 
creditors.  But  this  cannot  be  held  to  be  a  chattel  mortgage,  or  a 
substitute  for  one,  as  none  of  the  requirements  of  the  law  regulating 
such  instruments  have  been  observed  in  its  execution":  See,  also. 
Hays  V.  Jordan,  85  Ga.  741,  11  S.  E.  833;  Ross  v.  McDuffie,  91  Ga. 
120,  16  S.  E.  648;  Latham  v.  Sumner,  89  111.  233,  31  Am.  Eep.  79.  The 
mere  fact  that  at  the  end  of  the  term  it  is  provided  that  a  consideration 
of  one  dollar  be  paid  does  not  affect  its  character  as  a  conditional  sale; 
Quinn  v.  Parke  etc.  Co.,  5  Wash.  276,  31  Pac.  866;  Contracting  etc, 
Co.  V.  Continental  Trust  Co.,  108  Fed.  1,  47  C.  C.  A.  143;  Metropoli- 
tan Trust  Co.  V.  Railroad  Equipment  Co.,  108  Fed.  913,  48  C.  C.  A. 
135.  In  National  Car  etc.  Builder  v.  Cyclone  etc.  Co.,  49  Minn.  125, 
51  N.  W.  657,  a  sn-ow-plow  was  "let"  for  ninety-nine  years;  and 
the  court  held  it  a  sale,  saying:  "The  improbability  that  the  plow — 
a  complex  mechanical  structure,  including  an  engine  and  machinery 
for  its  own  operation — would  endure  for  so  long  a  period  seems  to  be 
no  great  that  it  is  not  reasonable  to  suppose  that  the  defendant 
(lessor)  could  have  contemplated  any  benefit  from  the  property, 
either  to  itself  or  its  assigns,  after  the  lapse  of  the  ninety-nine 
years."  And  where  a  machine  was  "leased,"  with  the  understand- 
ing that  after  the  payment  of  all  installments  was  made,  another 
machine  of  exactly  the  same  kind  was  to  be  delivered,  it  was  held  a 
conditional  sale,  and  void  against  a  bona  fide  purchaser  if  not  filed 
as  required  by  statute:  Campbell  Printing  Go.  v.  Oltrogge,  13  Daly 
(X.  Y.),  247.  And  failure  to  record  was  held  to  avoid  the  contract 
as  to  third  persons,  it  being  only  a  conditional  sale,  in  Knittel  v. 
Cushing,  57  Tex.  354,  44  Am.  Eep.  598;  Hervey  v.  Rhode  Island 
Locomotive  Works,  93  U.  S.  664. 

In  Hiue  v.  Roberts,  48  Conn.  267,  40  Am.  Rep.  170,  two  parties 
entered  into  a  written  agreement  whereby  one  rented  of  the  other 
an  organ,  at  a  rental  of  one  hundred  and  ninety  dollars;  a  melodeon 
worth  fifty  dollars,  was  given  as  the  first  payment,  and  a  note  for 
one  huudied  and  forty  dollars  due  in  a  year,  with  the  understanding 
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that  a  bill  of  sale  to  the  organ  was  to  be  given  if  all  of  said  rent 
was  paid,  but  if  default  was  made,  the  lessee's  rights  should  ter- 
minate, and  the  owner  take  possession  of  the  property.  It  was  held 
{)  conditional  sale,  and  that  the  vendor  could  not  recover  on  the 
note,  as  the  consideration  therefor  was  the  acquisition  of  the  title 
to  the  property  in  the  vendee,  and  when  the  purchase  failed  there 
was  a  failure  of  consideration.  So  where  all  of  three  hundred  and 
thirty  dollars  had  been  paid  in  installments  but  seventy  dollars,  it 
was  held  inequitable  to  allow  the  so-called  lessor  to  take  the  prop- 
erty and  declare  all  payments  forfeited,  although  the  contract  so 
provided,  but  the  lessee  should  be  given  a  reasonable  time  in  which 
to  pay  the  balance  due,  after  deducting  damages  allowed  the  lessor, 
and  in  default  of  such  payment,  a  foreclosure  sale  should  be  ordered: 
A.  D.  Puffer  etc.  Mfg.  Co.  v.  Lucas,  112  K  C.  377,  17  S.  E.  174,  disap- 
proving Puffer  Mfg.  Co.  v.  Baker,  104  N.  C.  148,  10  S.  E.  254. 
Where  an  association  allowed  the  betting  privileges  of  its  racetrack 
to  a  person,  to  be  paid  a  fixed  sum  in  certain  installments  therefor, 
this  was  held  in  no  sense  a  lease,  but  an  exclusive  privilege  of  re- 
selling to  various  bookmakers  the  right  to  conduct  gambling:  Ullman 
V.   St.  Louis  Fair   Assn.,  167  Mo.   273,   66   S.   W.  049. 

As  to  the  right  of  lessor  to  recover  on  breach  of  contract  to  pay 
the  monthly  amount,  see  Loomis  v.  Bragg,  50  Conn.  228,  47  Am. 
Eep.  638. 

In  these  cases  of  lease  with  privilege  of  purchase,  title  does  not 
pass  till  payment  is  made,  following  the  general  rule:  Sumner  v. 
Cottey,  71  Mo.  121;  PuflPer  v.  Reeve,  35  Hun,  480,  15  Abb.  N.  C.  38S. 

In  such  cases  the  lessee  has  no  attachable  interest:  Hughes  v. 
Kelly,  40  Conn.  148.  In  Goodell  v,  Fairbrother,  12  E.  I.  233,  34  Am. 
Eep.  631,  speaking  in  this  connection,  the  court  said:  "Guild 
(lessee)  therefore  had  merely  a  possession  of  the  piano,  but  no  right 
in  it,  unless  possibly  he  might  still  in  equity  have  a  right  to  com- 
plete the  purchase  by  paying  the  residue  of  the  price  with  interest. 
But  such  a  right,  even  if  it  existed,  would  not  be  a  right  of  prop- 
erty, but  merely  a  right  resting  in  contract,  and  would  not  be  sub- 
ject to  attachment:  Sage  v.  Sleutz,  23  Ohio  St.  Ij  Strong  v.  Taylor, 
2  Hill  (X.  Y.),  326;  Van  Hoozer  v.  Cory,  34  Barb.  9;  Leighton  v. 
Stevens,  22  Me.  252;  Ketcham  v.  Brennan,  53  Miss.  596;  Burnell  v. 
Marvin,  44  Vt.  277;  Buckmaster  v.  Smith,  22  Vt.  203;  Hubbard  v. 
Bliss,  12  Allen,  590;  Blanehard  v.  Child,  7  Gray,  155;  Little  v.  Page, 
44  Mo.  412;  Eidgeway  v.  Kennedy,  52  Mo.  24;  Southern  v.  Cunniug- 
han;  ]1  Eieh.  533. '^  The  lessee,  however,  can  sell  or  mortgage  his 
ri-'ht  to  become  absolute  owner,  upon  compliance  with  the  terms  of 
the  contract:  Carpenter  v.  Scott,  13  E,  I.  477;  and  where  he  retains 
the  right  to  the  possession  we  see  no  reason  why  his  interest  is  not 
subject  to  attachment  and  execution:  See  Freeman  on  Executions, 
3d  ed.,    sec.   124,  p.   510. 
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The  Pennsylvania  doctrine,  holding  that  as  to  third  parties  condi- 
tional sales  are  fraudulent  per  se,  has  already  been  adverted  to  (IT, 
b,  1).  The  courts  of  that  state  seek  to  mitigate  the  rigor  of  this  rule 
by  holding  that  bailments  with  privilege  of  purchase  do  not  fall 
within  it,  and  that  ci)ntracts  purporting  to  be  leases  are  in  reality 
such,  and  not  conditional  sales,  but  both  of  these  views  are  against 
the  great  weight  of  authority:  Cole  v.  Berry,  42  N.  J.  L.  308,  36  Am. 
Eep,  511.  The  reason  for  this  rule  is  advanced  in  Jenkins  v.  Eichel- 
berg,  4  Watta  (Pa.),  121,  28  Am.  Dec.  691,  in  these  words:  "To  toler- 
ate a  lien  severed  from  the  possession  by  any  device  whatever  would 

be   pregnant    with   all   the    mischiefs   of   colorable    ownership 

Policy   and   fair   dealing-  require   the   courts   to   be    as    unsparing    of 
traneactions,  whose   effect  is  to  impart   a  delusive   credit   or  protect 
the  property  of  debtors  from  their  creditors,  and  to  be  as  regardless 
of   devices   and  forms,   as  they  have   ever  been  of  transactions   pro- 
hibited by  the  statutes  of  usury."     But  where  the  delivery  is  upon 
a   mere  bailment  for  a  proper  purpose,  it  is  not   fi'audulent  per   se, 
and  in  that  case  a  bailee  can  give  no  title,  even  to  an  innocent  pur- 
chaser: Becker  v.  Smith,  59  Pa.   St.  469.     "The  reason  for  the   dis- 
tinction,"  says   the   court  in   Ott  v.   Sweatman,   166  Pa.   St.   217,   31 
Atl.   102,   "is   that,  in   a  bailment,  by  the   change   of  possession,   no 
title   to    the   goods   passes,   and   the   necessities   of   life   require    that 
bailments  should  be  allowed  and  enforced;  but  where  the  possession 
of  goods  changes,  under  a  contract  which  is  essentially  one  of  sale, 
the   title    does   pass,   though    conditionally,   and    as   to   an   execution 
creditor  of  the  buyer  will  be  held  to  have  passed  absolutely,  and  the 
seller  will  not  be  allowed  to  enforce  the  condition,  as  a  lieu  for  the 
price,   because   a  secret  lien   on  personal  property   is   against   public 
policy."     And   see   cases   cited.     Contracts   purporting    to   be    leases, 
and    held   conditional   sales   in   nearly    every    jurisdiction    were    held 
leases  in  the  following  cases,  and  so  not  fraudulent   per  se:   LehigJi 
v.  Field,  8  Watts   (Pa.),  232;   Eowe  v.  Sharp,  51  Pa.  St.  26;   Henry 
V.  Patterson,  57  Pa.  St.  346;   Christ  v.  Kleber,  79  Pa.  St.  290;   Eulov/ 
V.  Klein,  79  Pa.   St.  488;   Wheeler  etc.   Co.  v.    Heil,  115  Pa.  St.   487, 
2  Am.  St.  Rep.  575,  8  Atl.  616;   Ditman  v.  Cottrcll,  125  Pa.  St.  GOG, 
17  Atl.  504;  Collins  v.  Belief onte  Cent.  R.  Co.,  171  Pa.  St.  243,  33  Atl. 
331;  Lippincott  v.  Scott,  198  Pa.  St.  283,  82  Am.  St.  Rep.  801,  47  Atl. 
1115.  In  accord  with  the  Pennsylvania  doctrine  are  Standard  Sewing- 
machine  Co.  V.  Frame,  2  Penne.   (Del.)   430,  48  Atl.  188;  Foreman   v. 
Drake,  98  N.  C.  311,  3  S.  E.  842.  Aud  see  Koliler  v.  Hayes,  41  Cal.  455; 
Luddeu  etc.  Music  House  v.  Dusenbury,  27  S.  C.  464,  4  S.  E.  CO.  Wher?, 
however,  there  is  no  provision  for  the  return  of  the  goo<ls,  it  is  a  con- 
ditional sale:  Farquhar  v.  McAlcvy,  142  Pa.  St.  233,  24  Am.  St.  Ren. 
497,  21  Atl.  811;  Morgan-Gardner  Flee.  Co.  v.  Brown,  193  Pa.  St.  351,  44 
Atl.  459;  as  it  also  is  where  the  payment  is  to  be  made  in  a  lump  sum, 
no  term  being   stipulated   for  the   hiring,   and  no   rate   per   mouth   or 
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per  annum,  and  though  called  a  lease  by  the  parties:  Summerson  v. 
Hicks,  134  Pa.  St.  566,  19  Atl.  808.  Where  personal  property,  pur- 
chased at  a  sheriff's  sale,  is  left  in  the  possession  of  the  defendant, 
under  a  lease  from  the  purchaser,  it  is  not  subject  to  be  sold  again 
as  the  property  of  the  same  defendant  to  satisfy  a  debt  which  was 
due  at  the  time  of  the  first  sale,  for  in  such  a  case  the  retention  of  pos- 
session is  no  index  of  fraud,  as  the  sale  is  not  the  act  of  the  person 
retaining  it,  but  of  the  law:  Myers  v.  Harvey,  2  Penr.  &  W,  (Pa.) 
478,  23  Am.  Dec.  60.  In  Powell  v.  Eckler,  96  Mich.  588,  56  X.  W.  1, 
an  agreement  for  leasing  a  piano  at  a  fixed  monthly  rental,  and  for 
its  sale  to  the  lessee  at  the  expiration  of  the  term  of  the  lease  upon 
payment  of  a  specified  sum,  was  held  not  to  make  the  lessee  a  pur- 
chaser, but  to  give  him  a  right  to  use  it  with  an  option  to  purchase; 
but  where  a  machine  leased  with  an  option  to  purchase  has  been 
attached  to  the  realty  so  as  to  become  part  thereof,  it  is  the  same 
as  a  conditional  sale:  Wickes  v.  Hill,  115  Mich.  333,  73  N.  W.  375. 
In  Seelig  v.  Dumas,  48  La,  Ann.  1494,  21  South.  91,  a  party  entered 
into  one  of  these  leases  and  obtained  the  possession  of  furniture. 
A  third  person  colluded  with  the  lessee  to  depx'ive  the  owner  thereof, 
knowing  all  the  facts,  and  bought  the  furniture.  It  was  held  that 
as  the  lessee  did  not  sign  the  agreement  of  lease  evidencing  a 
promise  of  sale,  and  nowhere  bound  herself  to  purchase  the  furniture, 
and  so  it  was  a  lease.  Where,  under  a  written  agreement,  one 
leases  to  another  a  quantity  >)f  land,  and  a  large  amount  of  live- 
stock and  farming  implements  of  the  agreed  value  of  a  certain  sum; 
and  it  is  provided  that  when  the  lessee  shall  pay  to  the  lessor  the 
sum  agreed  upon  as  the  value,  with  interest,  and  rents  therein  speci- 
fied, together  with  all  sums  advanced  by  the  lessor  to  or  for  the  lessee, 
with  interest,  then  all  the  property  shall  be  conveyed  to  the  lessee, 
that  until  payment  it  shall  remain  the  property  of  the  lessor,  and  if, 
with  his  consent,  any  of  it  be  sold,  the  proceeds  shall  be  applied  on 
the  indebtedness—it  is  not  a  conditional  sale,  but  an  agreement  to 
sell  at  the  election  of  the  lessee,  and  the  relation  between  the  parties 
is  that  of  bailor  and  bailee.  This  case  is  tUstiuguished  by  the  court 
from  the  leases  of  pianos,  and  the  like,  on  the  following  grounds: 
there  tlie  vendee  agrees  to  pay  the  rents  reserved,  upon  payment  of 
the  last  installment,  the  property  to  belong  to  the  lessee,  or  the 
vendor  to  execute  a  bill  of  sale;  but  in  this  case  rent  waS  to  be 
])aid,  but  title  did  not  vest  at  the  end  of  that  time,  the  lessee  merely 
having  an  option  to  pay  a  fixed  amount  to  purchase:  McClelland  v. 
Scroggin,  35  Neb.  536,  53  N.  W.  469.  In  Brar.n  v.  Wisconsin  etc. 
Co.,  92  Wis.  245,  66  N.  W.  196,  a  contract  of  lease  of  property  for 
a  fixed  monthly  rental  for  a  certain  term,  with  a  privilege  of  pur- 
chasing during  the  period  named  for  a  sum  about  four  times  the 
monthly  rental  was  construed  as  not  entitling  the  lessee  to  have  the 
jiayaionts   of   rent   applied   to   the  purchase   money. 
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Although  in  Pennsylvania  in  a  sale  of  personal  chattels,  the 
vendor,  as  against  creditors,  cannot  retain  title  thereto  after  pos- 
session has  been  delivered  to  the  vendee,  such  is  not  the  case  with 
chattels  real:  Christie's  Appeal,  85  Pa.  St.  4G3,  in  which  case  the 
court  said:  "If  one  has  a  lease  of  a  farm  for  twenty  years,  it  won't 
do  to  say  that  he  loses  title  thereto  by  putting  a  tenant  into  posses- 
sion under  a  lease  for  ten  years."  There  is,  therefore,  no  presump- 
tion of  fraud  in  such  cases,  and  the  transaction  is  valid,  not  only 
as  between  the  parties,  but  as  against  the  whole  world. 

b.  Contracts  of  "Sale  or  Eetum."— A  common  form  of  contract 
is  that  known  as  "sale  or  return,"  by  which  property  is  sold  but 
is  liable  to  be  returned  to  the  vendor  at  the  vendee's  option.  In 
this  class  of  cases,  the  property  vests  immediately  in  the  buyer, 
with  an  option  to  resell  or  return  them,  or  part  of  them.  It  amounts 
to  a  mere  privilege  to  rescind  the  sale,  and  until  this  is  exercised, 
title  remains  in  the  buyer:  Newburger  v.  Hoyt,  86  Ga.  508,  12  S.  E. 
925.  It  must  not  be  confused  with  an  option  to  purchase.  In  Hunt  v. 
Wyman,  100  Mass.  19S,  it  is  said:  "  An  option  to  purchase  if  he  liked 
is  essentially  different  from  an  option  to  return  a  purchase  if  he  should 
not  like  it.  In  one  case  the  title  will  not  pass  till  the  option  is 
determined;  in  the  other  the  property  passes  at  once,  subject  to  the 
right  to  rescind  and  return."  Where  the  alternative  exists  to  pay 
the  price  or  return  the  article,  the  title  vests  immediately  in  the 
vendee:  Dearborn  \.  Turner,  16  Me.  37,  33  Am.  Dec.  630;  Buswell  v. 
Bicknell,  17  Me.  344,  35  Am.  Dec.  262;  Perkins  v.  Douglass,  20  Me. 
317;  Walker  v.  Blake,  37  Me.  373;  if,  however,  it  is  expressly  pro- 
vided that  title  to  the  property  shall  remain  in  the  vendor  it  does 
not  pass:  Crocker  v.  Gullifer,  44  Me.  491,  69  Am.  Dec.  118.  In 
Hotehkiss  v.  Higgins,  52  Conn.  205,  52  Am.  Eep.  582,  an  innkeeper 
sent  an  order  to  a  liquor  house,  "Send  a  half  barrel  Bourbon 
whisky;  what  is  used  I  will  account  for,  and  ship  back  the  rest." 
It  was  held  that  title  to  the  whisky  passed  immediately  upon  de- 
livery, with  an  optional  right  to  return  in  whole  or  in  part.  See, 
also,  Jameson  v.  Gregory,  4  Met.  (Ky.)  363;  Schlessinger  v.  Stratton, 
9  E.  I.  578.  Where  a  manufacturer  and  dealer  agreed  that  the 
latter  should  act  as  the  special  agent  for  the  former  in  the  sale  of 
patterns;  that  the  manufacturer  should  furnish  the  goods  and  the 
dealer  should  pay  for  them  one-half  in  cash,  one-half  in  credit;  that 
old  patterns  might  be  exchanged  for  new,  but  not  in  payment  for 
goods  ordered  prior  to  time  of  return;  and  that  either  party  could 
terminate  the  contract  after  a  year  on  three  months'  notice,  and  then 
the  dealer  should  have  the  right  to  return  all  patterns  on  hand  and 
receive  seventy-five  per  cent  of  the  price  paid  therefor,  it  was  held 
that  this  was  a  contract  of  sale,  and  not  "sale  or  return":  Butter- 
iek  Pub.  Co.  v.  Bailey,  105  Iowa,  326,  75  N.  W.  189.  In  Meldrum 
V.  Snow,  9  Pick.  441,  20  Am.  Dec.  489,  a  brewer  delivered  to  a 
retailer   a   quantity   of  beer,  to   be   sold  by   him,  who   had   the   right 
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at  the  end  of  the  season  to  return  what  was  left,  and  then  pay  tot 
what  he  had  used.  This  was  held  a  contract  of  "sale  or  return," 
but  the  title  was  held  not  to  have  passed,  and  hence  not  to  be  liable 
for  the  debts  of  the  retailer. 

"Where  goods  are  sold  on  trial  for  a  certain  length  of  time,  how- 
ever, the  sale  is  not  absolute  until  the  time  fixed  has  expired,  and 
failure  to  return  the  property,  or  give  notice  of  rejection  if  required 
by  the  contract,  within  the  time  specified,  makes  the  sale  absolute: 
Gentilli  v.  Starace,  59  N.  Y.  Super.  Ct.  449;  Moore  v.  Piercy,  1  Jones 
(N.  C),  131;  Butler  v.  School  Dist.,  149  Pa.  St.  351,  24  Atl.  308.  If 
no  time  is  fixed  the  purchaser  has  a  reasonable  time  m  which  to 
make  the  return:  Minn  v.  Stout,  31  Mo.  160;  Haskins  v.  Dern,  19 
Utah,  89,  56  Pac,  953;  Moss  v.  Sweet,  16  Ad.  &  E.  493,  71  Eng.  Com. 
L.  493;  Beverley  v.  Lincoln  Gas  Light  etc,  Co.,  6  Ad.  &  E.  829,  33 
Eng.  Com.  L.  434.  See,  also,  Spickler  v.  Marsh,  36  Md.  222.  What 
is  a  reasonable  time  is  for  the  jury  to  determine:  Washington  v. 
Johnson,  7  Humph.  (Tenn.)  468;  as  is  also  the  question  whether  the 
sale  is  absolute  or  conditional:  Gurney  v.  Collins,  64  Mich.  458,  31 
Am.  Kep.  429.  If  the  goods  are  not  satisfactory,  no  notice  of  re- 
fusal need  be  given  unless  the"  contract  so  directs:  Wartman  v. 
Breed,  117  Mass.  18.  As  to  waiver  of  condition  of  return,  see  Person 
v.  Civer,  28  How.  Pr.  (N.  Y.)  139.  In  Colles  v.  Swensberg,  90  Mich. 
223,  51  N.  W.  275,  one  party  delivered  a  filter  to  another  on  trial 
to  be  paid  for  if  satisfactory,  and  if  not  to  be  returned;  it  wa^ 
found  itnsatisfactory  and  the  owner  notified  to  remove  it,  being  told 
it  was  held  awaiting  direction  for  shipment.  None  were  given,  and 
it  was  shipped  to  Chicago,  although  the  most  reasonable  place  was 
Grand  Eapids.  It  was  held  that  the  purchaser  had  done  all  he  was 
in  duty  bound  to  do,  and  failure  to  give  directions  as  to  shipment 
waived  performance  of  that  duty.  Where  property  is  sold  ou  trial, 
and  it  turns  out  to  be  unsatisfactory,  and  the  purchaser  gives  notice 
thereof  within  the  time  stated,  or  if  none  be  stated,  within  a  reason- 
able time,  there  need  not  be  a  return  or  offer  of  return,  unless  it 
be  so  agreed:  Esterly  v.  Campbell,  44  Mo.  App.  621.  In  this  case 
the  court  differs  from  Benjamin  on  Sales  in  the  following  words: 
"In  speaking  of  sales  on  condition,  Benjamin  on  Sales,  volume  2, 
section  911,  says:  'Other  instances  of  sales  dependent  on  conditions 
precedent,  are  afforded  by  ' '  sales  on  trial, ' '  or  "  approval, ' '  and  by  the 
bargain  known  as  "sale  or  return."  In  the  former  class  of  cases 
there  is  no  sale  till  the  approval  is  given,  either  expressly  or  by  im- 
plication resulting  from  keeping  the  goods  beyond  the  time  allowed 
for  trial.  In  the  latter  case  the  sale  becomes  absolute,  and  the 
property  passes  only  after  a  reasonable  time  has  elapsed,  without 
the  return  of  the  goods.  In  sales  "on  trial,"  the  mere  failure  to  re- 
turn the  goods  within  the  time  specified  for  trial,  makes  the  sale 
absolute,  but  the  buyer  is  entitled  to  the  full  time  agreed  on  for 
trial,  as  he  is  at  liberty  to  change  his  mind  during  the  whole  term. 
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anil  this  right  is  not  aflfected  by  his  telling  the  vendor  in  the  interval 
that  the  price  does  not  suit  him,  if  he  still  retains  possession  of  the 
thing.' 

"This  statement  is  too  broad,  for  the  mere  failure  to  return  will 
not  perfect  the  sale  except  it  be  a  part  of  the  agreement  that  return 
shall  be  made.  If  it  had  stated  the  failure  to  return,  offer  to  return 
or  to  give  notice  of  dissatisfaction,  it  would  have  been  more  con- 
sistent with  the  law  as   declared  by   adjudication." 

In  Newburger  v.  Hoyt,  86  Ga.  508,  12  S.  E.  925,  under  a  contract 
of  "sale  or  return,"  cigars  were  bought  upon  four  months'  time, 
the  buyers  to  have  till  the  end  thereof  to  find  out  if  they  gave 
satisfaction,  and  the  right  to  return  such  as  were  left  if  not  satis- 
factory at  the  end  of  that  time.  It  was  held  that  the  purchasers 
had  four  months  to  ascertain  if  the  goods  were  satisfactory,  arid  a 
reasonable  time  thereafter  in  which  to  return  them,  and  were  not 
compelled  to  return  them  on  the  day  the  four  months  expired. 
Where  one  takes  home  the  horse  of  another,  intending  to  purchase 
it  if  satisfactory,  with  the  understanding  that  he  is  to  use  it  by  way 
of  trial  until  a  specified  time,  and  then,  if  not  satisfactory,  to  re- 
turn it  to  the  owner,  or,  if  too  busy,  to  let  it  stand  unused  till  the 
owner  should  come  for  it,  and  the  prospective  purchaser  continues 
to  use  it  after  the  time  so  fixed,  and  then  refuses  to  buy  and  offers 
to  return  it,  this  is  evidence  for  the  jury  on  the  question  whether 
the  purchaser  at  the  time  so  fixed  had  determined  to  retain  the  horse, 
but  it  is  not  conclusive  evidence  thereof:  Kahn  v.  Klabunde,  50  Wis. 
235,  6  N.  W.  888.  If,  however,  in  such  a  case  the  vendee  so  uses 
the  horse  as  materially  to  impair  its  value,  the  injuring  of  the  horse 
disables  him  from  performing  the  condition,  and  the  sale  becomes 
absolute:  Bay  v.  Thompson,  12  Gush.  (Mass.)  281,  59  Am.  Dec.  187. 
In  Elphick  v.  Barnes,  5  C.  P.  D.  321,  30  Moak,  810,  a  horse  was  sold, 
with  a  right  in  the  vendee  to  try  him  eight  days,  and  then  return 
him  if  not  satisfactory;  and  the  horse  died  on  the  third  day.  It 
was  held  that  the  vendor  could  not  recover.  This  case  differs  from  a 
dictum  of  Coleridge,  J.,  in  Moss  v.  Sweet,  16  Ad.  &  E.  493,  71  Eug. 
Com.  L.  493,  to  the  effect  that  where  the  article  is  destroyed  or  iu- 
jured  so  that  a  return  within  the  meaning  of  the  contract  becomes 
impossible,  it  becomes  an  absolute  sale.  In  Head  v.  Tattersall,  L.  R. 
7  Ex.  7,  1  Moak,  140,  one  bought  a  horse  of  another  who  made  a 
certain  warranty  in  regard  to  him,  with  the  privilege  in  the  pur- 
chaser to  return  him  within  a  fixed  time  if  he  did  not  answer  the 
description.  Before  taking  the  horse  the  purchaser  was  told  by  the 
groom  in  charge  of  him  that  the  warranty  was  untrue,  but  he  never- 
theless took  him.  While  in  his  possession,  and  without  any  fault  on 
his  part,  the  animal  was  injured  so  as  to  depreciate  his  value.  It 
was  held  that  the  buyer  had  the  right  to  return  him,  and  the  taking, 
with  knowledge  of  the  falseness  of  the  warranty,  did  not  deprive 
him   of  the   right.     Savs   (Jleasby^   B.,   in   that   case:   "As   a   time   for 
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returning  the  horse  was  expressly  fixed  by  the  contract,  an  accident 
occurring  within  the  time  from  a  cause  beyond  plaintiff's  control 
ought  not  to  deprive  him  of  his  right,  provided  he  can  return  the 
horse  in  some  shape  or  other.  The  case  of  the  death  of  the  animal 
purchased  is  different,  and  need  not  be  considered  now."  In  the 
same  case  Kelly,  C.  B.,  cited  Curtis  v.  Hannay,  3  Esp.  82,  to  show 
that  in  a  particular  state  of  circumstances,  a  party  may  disentitle 
himself  by  his  conduct  from  returning  a  specified  chattel.  In  that 
case  the  plaintiff  himself  kept  the  horse  which  fie  had  bought,  and 
tried  to  cure  it  of  a  disease  from  which  it  was  suffering,  and  so 
lost  the  right  to  return  it,  the  injury  probably  resulting  from  the 
course  of  treatment.  In  Westeott  v.  Thompson,  18  N.  Y.  363,  a 
brewer  sold  and  delivered  a  number  of  barrels  of  ale  to  a  retailer, 
with  the  understanding  that  the  barrels  should  be  returned  when 
the  ale  had  been  drawn,  but  if  any  of  them  were  not,  he  should  pay 
two  dollars  a  barrel.  This  the  court  held  not  a  contract  of  ' '  sale  or 
return,"  but  merely  a  bailment,  and  did  not  give  the  vendee  an 
election  to  retain  at  that  price,  but  merely  fixed  the  damages  in 
case  of  nonreturn.  Where  goods  are  conveyed  at  a  fixed  price,  with 
a  provision  that  the  vendee  may  return  them  if  not  sold,  it  is  a 
contract  of  sale  with  an  option  to  rescind,  and  not  a  contract  of 
brokerage:  Houck  v.  Linn,  48  Neb.  227,  66  N.  W.  1103.  The  differ- 
ence between  an  option  to  return  goods  if  unsatisfactory  and  a 
warranty  of  quality  is  pointed  out  in  Childs  v.  O'Donnell,  84  Mich. 
533,  47  N.  W.  1108.  The  latter  is  continuing,  but  the  former  is  not, 
and  must  be  exercised  within  a  reasonable  time  after  receipt  of  the 
goods;  and  their  retention  thereafter  is  regarded  as  an  acceptance, 
unless  the  option  is  extended  in  clear  and  unmistakable  language. 
Where  one  agrees  to  store  the  goods  of  another  in  his  warehouse, 
and  promises  to  buy  them  upon  satisfactory  assurance  that  he  would 
have  no  trouble  over  a  second  order,  it  was  held  not  a  conditional 
sale  whereby  title  vested  in  the  vendee  upon  the  happening  of  a 
certain  contingency,  but  in  the  nature  of  an  option  to  buy,  title 
being  in  the  vendor:  W.  Irving  Schermerhorn  Bros.  Co.  v.  Herold, 
SI  Mo.  App.  461.  Where,  in  consideration  of  a  hundred  dollars,  it 
was  acknowledged  that  the  plaintiff  had  delivered  to  the  defendant  cer- 
tain options  to  land,  upon  consideration  that  if  defendant  should  pay 
plaintiff  ten  thousand  dollars  within  twenty  days,  the  option  should 
become  the  property  of  the  plaintiff,  who  agreed  to  pay  ten  thousand 
dollars  or  return  the  said  option  within  thirty  days,  it  was  held  a 
mere  option,  and  not  a  contract  of  ''sale  or  return";  the  hundred 
dollars  were  merely  the  consideration  for  the  option,  and  failure  to 
exercise  the  optional  rights  within  the  twenty  days  terminated 
them:  Wailes  v.  Howison,  93  Ala.  375,  9  South.  594.  In  Stevens  v. 
Hertzler,  109  Ala.  423,  19  South.  838,  one  entered  into  a  contract 
to  sell  stock  to  another,  for  a  certain  price  and  within  a  certain 
Am.   St.  Rep.,  Vol.  ^A—17 
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time,  at  the  latter 's  option,  and  the  former  subsequently  delivered 
the  stock  to  him,  who  gave  a  receipt  therefor  in  which  he  stated 
that  it  was  to  be  paid  for  "as  per  terms  of"  the  optional  contract,^ 
or  said  stock  to  be  returned  within  a  time  specified.  It  was  held 
that  upon  failure  to  return  the  stock  within  the  stipulated  time  the 
condition  was  discharged  and  the  promise  to  pay  became  absolute. 
The  court  distinguishes  this  case  from  Wailes  v.  Howison,  93  Ala. 
375,  9  South.  594,  in  these  words:  "There  the  delivery  of  the  op- 
tions, as  they  were  called,  was  a  part  of  the  option  to  purchase  it- 
self  Here,  the  promise  to  pay  was  made  in   consideration  o£ 

the  new  and  independent  act  of  delivery  of  the  stock  to  the 
promisor,  subject  to  be  discharged  by  his  affirmative  act  of  return- 
ing the  stock,  within  the  stipulated  time."  In  Wooster  v.  Sage,  6 
Hun,  285,  there  was  a  sale  and  an  agreement  to  refund  if  the  prop- 
erty sold  should  be  returned;  it  was  returned  in  two  years;  and  it 
was  held  that  the  agreement  to  refund  was  not  affected  by  the 
statute  of  frauds,  as  it  was  taken  out  of  its  operation  by  delivery  of 
the  property  and  receipt  of  the  price. 
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EUEEKA   BLOCK   COAL   COMPANY  v.   WELLS. 

[29  Ind.  App.  1,  61  N.  E.  236.] 

MASTEE  AND  SERVANT.— Eisks  Assumed  by  Mine  Em- 
ployes are  those  ouly  which  occur  after  due  performance  by  the  em- 
ployer of  those  duties  which  the  law  imposes  upon  him.     (p.  262.) 

MASTEE  AND  SERVANT— Negligence— Fellow-Servant.— If 
a  master  is  negligent  he  is  liable,  although  the  negligence  of  a  fellow- 
servant  may  have  concurred  in  bringing  an  injury  upon  an  employ6. 
(p.  263.) 

MASTEE  AND  SEEV ANT— Assumption  of  Eisks— Negli- 
gence.— Under  a  statute  requiring  a  mining  boss  to  visit  at  certain 
periods  the  working  places  in  the  mine  and  take  certain  steps  to 
secure  the  safety  of  the  workmen  therein,  the  failure  of  such  boss  to 
examine  the  mine  as  required,  and  his  allowing,  without  the  knowledge 
of  a  workman,  a  wall  between  the  places  where  coal  is  being  mined 
to  become  so  thin  that  a  charge  of  powder  used  in  mining  blew  it 
out  to  the  injury  of  such  workman,  is  negligence  on  the  part  of  such 
boss  which  is  the  proximate  cause  of  the  injury,  and  the  risk  thereof 
is  not  one  assumed  by  such  workman  in  the  ordinary  course  of  his 
employment,     (p.    264.) 

MASTEE     AND    SERVANT— Negligence— Damages— Measure 

of. — If  a  servant  is  injured  through  negligence  for  which  the  master 
is  liable,  he  is  entitled  to  compensation  therefor,  and  in  estimating 
his  damages,  consideration  should  be  had  as  to  whether  his  injuries 
are  permanent  or  temporary,  of  his  mental  and  physical  suffering, 
luss  of  time  caused  by  the  injury,  expense  incurred  in  employing  a 
physician  and  nurse,  and  he  is  entitled  to  recover  compensatory 
damages  for  his  injury  in  any  sum  not  exceeding  the  amount  de- 
manded,    (p.  265.) 

EVIDENCE— Conclusion  of  Witness.— An  employe  injured  in 
a  mine  by  the  blowing  out  of  a  thin  wall  is  .competent  to  testify  as 
to  the  duty  of  the  mine  boss  to  examine  the  rooms,  entries  and 
walls  in  the  mine,  and  to  see  that  the  walls  therein  are  kept  at  a 
pioper  thickness  for  the  safety  of  the  employes,  as  such  testimony 
calls  for  facts  and  not   conclusions,      (p.  266.) 
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WITNESSES— Expert  Testimony.— The  decision  of  the  trial 
court  in  permitting  or  refusing  to  permit  witnesses  to  testify  as 
experts  will  not  be  disturbed  on  appeal  in  the  absence  of  plain 
error,     (p.  267.) 

J.  E.   Lamb  and  J.  T.  Beasley,  for  the  appellant. 

S.  D.  Coffey,  A.  W.  Knight  and  G.  A.  Knight,  for  the  ap- 
pellee. 

^  COMSTOCK,  J.  Action  fox  personal  injur}%  begun  in 
the  Clay  circuit  court,  and  upon  change  of  venue  tried  in 
the  Putnam  circuit  court.  A  verdict  was  returned  and  judg- 
ment rendered  thereon  in  favor  of  appellee  for  five  thousand 
dollars.  The  errors  assigned  are  the  overruling  of  appellant's 
several  demurrers  to  the  first  and  second  paragraphs  of  com- 
plaint and  its  motion  for  a  new  trial. 

The  first  paragraph  may  be  summarized  as  follows:  The 
defendant  is,  and  was  on  the  8th  of  July,  1898,  and  prior 
thereto,  a  corporation.  At  the  date  of  the  accident  it  was 
engaged  in  the  business  of  mining  coal  in  Clay  county,  In- 
diana. It  employed  one  hundred  and  fifty  men  in  its  mine. 
In  order  to  mine  and  remove  coal,  the  defendant  sank  a  shaft 
fromi  the  surface  of  the  earth  to  the  bed  of  coal  about  eighty- 
five  feet  beneath  ^  the  surface.  The  coal  was  hoisted  through 
this  shaft.  In  the  course  of  mining,  lateral  horizontal  ex- 
cavations were  made  in  the  coal  stratum.  These  excavations 
wore  called  rooms  and  entries.  There  was  a  main  entry  run- 
ning from  the  shaft,  and  side  entries  running  from  the  main 
entry.  There  was  a  side  entr}-  northwest  of  the  shaft,  run- 
ning north.  There  was  another  entry  connecting  with  the 
north  entry,  running  in  a  southwesterly  direction.  In  the 
course  of  its  operations  the  defendant,  prior  to  the  plaintiff's 
alleged  injuries,  caused  an  excavation  to  be  made  in  the  coal 
stratum  on  the  north  entry  within  ten  feet  of-  the  south  line 
of  the  entry  running  westerly  from  the  west  side  of  the  north 
entrv'.  On  the  day  of  the  plaintiff's  alleged  injury  the  de- 
fendant, by  its  employes,  was  mining  coal  in  the  room  or  ex- 
cavation aforesaid.  The  safety  of  the  men  in  the  rooms  re- 
quired that  the  rooms  or  excavations  near  the  entries,  and 
running  in  the  same  direction,  should  run  parallel  therewith, 
and  that  thcTe  shall  be  a  stratum  or  pillar  of  coal  left  stand- 
ing between  the  excavations  of  from  ten  to  twelve  feet  in 
thickness  in  order  to  prevent  the  mine  from  caving  in.  and  to 
prevent  explosions  from  shots  of  powder,  used  in  mining  the 
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coal,  from  injuring  the  employes  in  the  mine.  It  was  the 
duty  of  the  defendant  to  keep  in  its  employ  a  competent  mine 
boss,  whose  duty  it  was  to  visit  and  examine  the  various  exca- 
vations and  working  places  in  the  mine  at  least  every  alter- 
nate day  while  the  mine  was  in  operation,  and  to  see  that  the 
safety  of  the  company's  employes  was  assured.  It  was  th« 
duty  of  this  defendant  and  its  mining  boss  to  plan  and  lay 
out  the  excavations  in  the  mine  so  that  the  pillars  between 
the  excavations  in  the  mine  should  be  and  remain  of  the  thick- 
ness and  safety  afoTcsaid.  On  the  day  of  the  accident  plaintiff 
was  in  the  entry  running  in  a  southwesterly  direction,  at  a 
safe  dista,nce  from  a  shot  of  powder  which  had  just  been  ex- 
ploded in  the  room  above  referred  to,  in  the  line  of  his  duty 
as  an  employe  of  the  defendant.  He  had  no  knowledge  of  the 
unsafe  condition  **  of  the  pillar  between  the  said  room  and 
the  entry.  The  defendant,  at  that  time  and  for  many  weeks 
prior  thereto,  had  in  its  employ  a  mining  boss,  but  that  boss 
did  not  visit  the  room  in  question  each  alternate  day,  or  on  any 
day,  nor  did  he  see  that  safety  was  assured  in  the  entry  where 
the  plaintiff  was,  nor  did  he  prevent  the  plaintiff  from  going 
into  the  entry  where  he  was  injured,  nor  did  the  mine  boss  or 
the  defendant  see  that  the  pillar  of  coal  in  question  was  main- 
tained at  the  requisite  thickness;  but  that  the  defendant  and 
the  mine  boss  carelessly  and  negligently  refused  to  perform 
any  of  their  said  duties,  and  that  they  so  carelessly  laid  out 
and  planned  the  line  of  the  room  in  question  that  the  north 
line  thereof  converged  as  the  excavation  advanced,  so  that  the 
pillar  between  the  room  and  the  entry  was  dangerously  weak 
and  thin,  to  wit,  only  four  feet  and  ten  inches  in  thickness. 
With  the  knowledge  that  said  pillar  was  so  dangerously  weak 
and  thin,  the  defendant  and  its  mine  boss  assigned  one  James 
O'Brien  to  work  in  such  room.  O'Brien  was  ignorant  of  the 
thin  and  unsafe  condition  of  the  pillar,  and  without  the  ex- 
perience necessary  to  ascertain  its  condition.  While  working 
in  the  room  in  the  discharge  of  his  duties,  he  drilled  a  hole 
into  the  pillar  at  the  point  where  it  was  four  feet  and  ten 
inches  thick,  and  placed  powder  therein  for  the  purpose  of 
shooting  down  the  coal  in  the  usual  way.  By  reason  of  the 
unsafe  condition  and  thinness  of  the  pillar  the  explosion  of 
powder,  which  O'Brien  put  into  the  same,  broke  through  the 
])illar  into  the  entr}',  and  threw  the  coal,  slate,  and  debris 
asainst  the  plaintiff  \Wth  such  force  and  violence  as  greatly 
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to  injure  him.  It  is  averred  that  the  injury  was  without  any 
fault  or  neglig-eniee  on  the  part  of  the  plaintiff,  and  while  he 
was  in  the  exercise  of  ilue  care  and  caution  on  his  part  to  avoid 
injury. 

Counsel  for  appellant  contend:  1.  That  the  plaintiff's  in- 
jury was  due  to  one  of  the  assumed  risks  of  the  business ;  2. 
That  the  complaint  affirmatively  shows  the  plaintiff's  '^  injury 
not  to  have  been  tlie  proximate  result  of  the  alleged  negligence 
of  the  defendant. 

Appellant  owed  to  appellee  the  duty  of  keeping  the  passage- 
ways in  its  mine  safe  to  use.  Appellee  was  injured  in  a  pass- 
ageway. Section  7479  of  Bums'  Eevised  Statutes  of  1894 
(Horner's  Eev.  Stats.  1897,  sec.  5480t)  requires  every  opera- 
tor of  a  coal  mine  to  "employ  a  competent  mining  boss, 
....  to  carefully  watch  over  the  ....  airways,"  etc.  Sec- 
tion 7472  of  Bums'  Eevised  Statutes  of  1894  requires  that  the 
"mining  boss  shall  visit  and  examine  every  working  place  in 
the  mine  at  least  every  alternate  day  while  the  miners  of  such 
place  are,  or  should  be  at  work,  and  shall  examine  and  see 
that  each  and  everv^  working  place  is  properly  secured  by  props 
or  timber,  and  that  safety  in  all  respects  is  assured,"  etc. 

The  complaint  alleges  that  appellant  was  under  a  duty  to 
appellee  to  furnish  him  a  safe  place  to  work;  and  it  appears 
from  the  complaint  that  this  duty,  due  at  common  law  and 
under  the  statute,  appellant  neglected  to  discharge.  The  risks 
a  servant  assumes  upon  entering  the  employment  of  a  mine 
are  those  which  occur  after  the  due  performance  by  the  em- 
ployer of  those  duties  which  tlie  law  imposes  upon  him:  1 
Bailey  on  Personal  Injuries,  sec.  4G3. 

In  Parke  County  Coal  Co.  v.  Barth.  5  Ind.  App.  159,  162, 
31  N.  E.  586.  this  court  said :  "One  engaged  as  a  coal  miner 
to  dig  out  coal  in  a  mine  has  a  right  to  assume,  in  the  al)scnce 
of  apparent  defects,  that  a  passageway  provided  in  the  mine 
by  his  employer,  through  which  it  is  necessary  for  the  em- 
ploye to  pass  in  going  to  and  from  his  working  place  in  the 
mine,  has  been  constructed  and  is  maintained  with  such  skill, 
prudence,  and  caution  tliat  it  is  safe  for  such  use;  and  he  is 
not  bound  to  inspect  it,  or  to  searcli  therein,  for  the  purpose 
of  discovering  latent  and  hidden  defects  which  render  it  dan- 
gerous for  such  use:  See  Wood  on  Master  and  Servant,  sec. 
326  et  seq. ;  Eeitman  v.  Stolte,  120  Ind.  314.  22  X.  E.  304; 
Louisville  etc.  Ev.  Co.  v.  Graham.  124  Ind.  89.  24  X.  E.  66S; 
Cincinnati  etc.  Ey.  Co.  v.  Eoesch,  126  Ind.  445,  26  X.  E.  171: 
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Taylor  v.  Wootan,  1  Ind.  App.  «  188,  50  Am.  St.  Rep.  200, 
27  N.  E.  502 ;  Louisville  etc.  R.  R.  Co.  v.  Berry,  2  Ind.  App. 
427,  28  X.  E.  714.'^  See,  also,  Hancock  v.  Keene,  5  Ind. 
App.  408,  32  X.  E.  329;  Linton  Coal  etc.  Co.  v.  Persons, 
11  Ind.  App.  2G4,  39  N.  E.  214;  Linton  Coal  etc.  Co.  v.  Per- 
sons, 15  Ind.  App.  69,  43  N".  E.  651;  Island  Coal  Co.  v. 
Risher,  13  Ind.  App.  98,  40  N".  E.  158.  Besides,  assumption 
of  risk  implies  a  knowledge  of  the  danger.  The  complaint 
ehows  that  appellee  did  not  have  knowledge  of  the  danger. 

In  Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App.  159,  31 
N.  E.  586,  it  is  said :  "In  pleading,  for  the  purpose,  not  of 
showing  the  absence  of  contributory  negligence  on  the  part  of 
the  employe  but  of  charging  actionable  negligence  on  the  part  of 
the  employer  by  showing  a  risk  existing  through  his  negligence, 
and  not  assumed  by  the  employe,  it  should  be  ■shown  that  the 
employe  did  not  have  knowledge  of  the  risk."  It  is  held  that 
*'it  is  not  necessary  to  allege  facts  showing  affirmatively  that 
the  employe  had  no  means  of  ascertaining  the  defect;  it  is 
sul!icient  to  allege  that  he  had  no  knowledge  of  the  defect" : 
See,  also,  Lake  Shore  etc.  R.  R.  Co.  v.  Stupak,  108  Ind.  1, 
8  X.  E.  630;  Indiana  etc.  R.  R.  Co.  v.  Dailev,  110  Ind.  75, 
10  X.  E.  631;  Louisville  etc.  Ry.  Co.  v.  Sandford,  117  Ind. 
265,  19  X.  E.  770;  Brazil  Block  Coal  Co.  v.  Young,  117  Ind. 
520,  20  X.  E.  423;  Louisville  etc.  Ry.  Co.  v.  Corps,  124  Ini 
427,  24  K  E.  1046;  Rogers  v.  Leyden,  127  Ind.  50,  26  K.  E. 
210;  Ohio  etc.  Ry.  Co.  v.  Pearcy,  128  Ind.  197,  27  K  E.  479; 
Peerless  Stone  Co.  v.  Wray,  143  Ind.  574,  42  N.  E.  927; 
Kentucky  etc.  Co.  v.  Eastman,  7  Ind.  App.  514,  34  X.  E.  835 ; 
Pennsylvania  Co.  v.  Brush,  130  Ind.  347,  28  X.  E.  615. 

The  difference  between  the  first  and  second  paragraphs  of 
complaint  is  that  the  second  paragraph  charges  the  injury 
to  appellee  to  be  the  result  of  the  combined  negligence  of 
O'Brien  and  appellant,  \\liere  the  master  is  negligent,  he  is 
responsible,  although  the  negligence  of  a  fellow-servant  may 
have  concurred  in  bringing  injury  upon  the  plaintiff:  Rogers 
V.  Leyden,  127  Ind.  50,  26  N.  E.  210.  Eacli  paragraph  al- 
leges that  appellee  had  no  knowledge  of  the  danger  or  defect 
which  caused  his  injury.  As  against  a  demurrer,  this  suffi- 
ciently shows  that  the  appellee  did  not  assume  the  risk.  And 
each  ''  paragraph  shows  a  duty  toward  the  appellee  and  a 
failure  of  its  performance.  Does  the  complaint  show  that  ap- 
pellant's negligence  was  the  proximate  cause  of  appellee's  in- 
jury?    In  Louis^'ille  etc.  Ry.  Co.  v.  Lucas,  119  Ind.  583,  590, 
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591,  21  N.  E.  971,  it  is  said:  "As  the  authorities  all  declare, 
if  the  injury  resulted  from  the  negligent  act  of  the  defendant, 
that  act  will  be  deemed  the  proximate  cause  unless  the  eon- 
sequences  were  so  unnatural  and  unusual  that  they  could  not 
have  been  foreseen  and  providjed  against  by  the  highest  prac- 
ticable care":  See,  also,  Ohio  etc.  Ey.  Co.  v.  Trowbridge,  126 
Ind.  391,  26  N.  E.  61. 

The  proximate  cause  of  the  injury  was  a  thin  pillar  of 
coal  which  could  not  resist  the  force  of  the  explosion,  and 
permitting  a  shot  to  be  put  in  it  at  a  point  where  appellant 
was  bounid  to  know  that  it  would  blow  through  the  entry,  in- 
juring any  miner  who  happened  to  be  in  the  entryway  near 
that  point.  The  thin  condition  of  this  pillar  of  cx>al  could  not 
be  detected  by  the  miner,  except  by  a  careful  inspection.  Such 
inspection  the  miner  was  not  bound  to  make;  his  employer 
was.  The  result  which  followed,  in  the  case  at  bar,  the  al- 
leged acts  of  negligence,  was  one  reasonably  to  have  been  an- 
ticipated. 

The  motion  for  a  new  trial  is  discussed  in  the  able  brief 
of  appellant's  counsel  under  three  heads:  1.  The  verdict  of 
the  jury  is  contrary  to  law  and  not  supported  by  sufficient 
evidence;  2.  Error  of  the  court  in  giving  and  refusing  to  give 
instructions;  3.  Error  of  the  court  in  the  admission  and  re- 
jection of  evidence. 

As  to  the  first  reason  for  a  new  trial,  there  is  evidence  to 
show  that  appellee,  when  injured,  was  in  the  employ  of  ap- 
pellant, was  in  a  place  where  he  had  a  right  to  be,  in  a  pas- 
sageway of  appellant's  mine,  and  was  injured  by  the  negli- 
gence of  appellant.  The  case  of  Wright  v.  Rawson,  52  Iowa, 
329,  35  Am.  Rep.  275,  3  K  W.  106,  cited  by  appellant,  is  one 
jn  which  the  injured  party  was  not  engaged  in  **  work  for  the 
defendant,  but  was  visiting  a  miner  in  his  work.  Tn  the  caf^o  at 
bar,  appellee  was  not  a  volunteer.  The  Iowa  case  is  not  in 
point. 

Upon  the  second  reason  for  a  new  trial,  counsel  for  ap- 
pellant state  that  instructions,  given  by  the  court  at  the  re- 
quest of  appellee,  numbered  three,  four,  five,  six,  and  seven 
were  each  improperly  given,  because  neither  of  them  is  ap- 
plicable to  the  issues  and  the  evidence.  Tliis  positicai  of 
counsel  is  not  well  founded.  It  is  urged  that  instruction  nuni- 
herod  ten  is  objectionable,  because  it  gave  the  jury  unrestricted 
latitude  to  assess  the  plaintiff's  damages  ^\^thout  reference  to 
the  evidence  in  the  case.     The  instruction  is  as  follows:  "If 
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}^ou  find  for  the  plaintiff  in  this  cause,  it  will  be  your  duty  to 
assess  his  damages.  The  damages  should  be  assessed  on  the 
basis  of  compensation  for  the  injuries  sustained.  In  doing  so 
you  should  take  into  oonsideration  the  question  as  to  whether 
the  plaintiff  is  temporarily  or  permanently  injured,  the  ques- 
tion of  his  physical  and  mental  suffering,  the  loss  of  time,  if 
any,  occasioned  by  his  injury,  the  expense,  if  any,  incurred 
in  employing  a  physician  or  surgeon  to  treat  his  injuries,  the 
expenses  incurred,  if  any,  in  nursing,  and  should  award  him 
such  damages  as  will  compensate  him  for  his  injuries  in  any 
sum  not  exceeding  ten  thousand  dollars."  The  jury  could 
only  have  understood  from  this  instruction  that  appellee  was 
only  entitled  to  recover  compensatory  damages. 

Appellant  requested!  the  court  to  give  a  series  of  instructions, 
nineteen  in  number.  They  were  all  given  but  the  seventh. 
The  refusal  to  give  this  instruction  is  made  the  third  reason 
for  a  new  trial.  Instruction  19  so  requested  and  given  was 
upon  the  measure  of  damages.  In  it  the  jury  were  expressly 
told  that  they  could  not  award  the  plaintiff  an}i;liing  by  way 
of  speculative  damages  or  by  way  of  punishment  of  the  defend- 
ant, and  that  he  was  only  entitled  to  recover  for  actual  dam- 
ages. The  two  instructions  were  not  inconsistent,  and  upon 
the  measure  of  damages  the  jury  ^  oould  not  have  been  misled. 
In  several  instructions  the  jury  were  told  that  the  burden  was 
upon  the  plaintiff  to  prove  the  material  allegations  of  at  legist 
one  paragraph  of  his  complaint  by  a  preponderance  of  the  evi- 
dence; and  those,  framed  hypothetically,  begin  vrith  "if  from 
the  evidence.''  It  is  scarcely  conceivable  that,  considering  all 
the  instructions  given,  the  jury  could  have  got  any  other  im- 
pi-ession  than  that  they  were  to  be  controlled  by  the  evidence. 
Counsel  for  appellee  insist  that  said  seventh  instruction  was 
correctly  refused,  "if  for  no  other  reason  than  because  there 
was  no  evidence  upon  which  to  predicate  it."  There  is  not 
evidence  to  support  the  instruction  in  its  details.  Besides,  the 
appellant,  in  view  of  the  full  instructions  given  by  the  court 
upon  contributory  negligence,  assumption  of  risk,  and  the  re- 
ciprocal duties  of  the  employer  and  employe,  was  not  harmed 
by  the  court's  refusal. 

The  ninth  is  the  next  reason  for  a  new  trial  discussed  by 
appellant's  counsel.  It  is  based  upon  the  ruling  of  the  court 
in  permitting  plaintiff,  while  testifying  in  his  own  behalf,  to 
answer  the  following  question:  "'You  may  tell  the  jury  Avhat 
duty  the  bank  boss  has  to  perform  in  relation  to  looking  after 
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those  rooms  and  entries,  and  seeing  that  the  walls  are  kept  at 
the  proper  thickness.'^  The  witness  answered:  "It  was  his 
duty  to  see  that  these  are  kept  at  the  proper  thickness."  The 
objection  made  to  the  question  was  that  it  called  for  a  conclu- 
sion. It  will  be  observed  that  the  question  was  not  whether 
the  boss  had  performed  iiis  duty,  but  what  his  duty  was  in  ref- 
erence to  certain  matters.     The  question  called  for  facts. 

The  following  question  was,  over  the  objection  of  appellant, 
asked  the  witness  Curns:  ""WTiat  duty  has  he  [the  bank  boss] 
to  perform  about  seeing  that  the  rooms  are  kept  parallel  with 
tlie  entries,  and  the  walls  kept  the  proper  thickness?"  The 
objection  made  was  that  it  was  suggestive.  The  witness  an- 
swered: ''Yes,  it  is  his  duty  to  look  after  that."  The  answer 
seems  to  indicate  that  it  was  suggested  by  the  ^^  form  of  the 
question.  The  answer  in  part  was  not  responsive.  A  motion 
to  strike  out  Would  doubtless  have  been  sustained.  As  the  mo- 
tion was  not  made,  the  trial  court  might  reasonably  have 
thought  appellant  was  satisfied  with  it. 

Upon  cro.3S-examination  of  one  Fisher,  a  witness  in  behalf 
of  plaintiff,  defendant's  counsel  propounded  to  him  the  fol- 
lowing question:  19.  "Do  you  know  of  any  case  ia  which  it 
would  be  proper  for  a  miner  to  drill  a  hole  into  a  pillar  of  coal, 
put  a  shot  of  powder  in,  and  fire  it  off,  after  the  room  is 
widened  and  the  pillar  is  left  between  the  room  and  the  entry, 
except  for  the  purpose  of  making  a  breakthrough?  19^.  As 
a  practical  miner,  do  you  know  of  any  occasion  wiiich  a  miner, 
in  the  ordinarv'  occupation  of  coal  mining,  such  as  the  one  in 
question,  would  have  to  put  a  shot  of  powder  into  a  pillar  of 
coal  bctw"eon  a  room  and  an  entry,  if  the  room  had  bc^n 
widened  the  proper  length,  except  for  making  a  break-through?" 
An  objection  to  each  was  sustained,  and  proper  exceptions 
taken.  As  O'Brien,  who  put  in  the  shot,  testified  that  he  did 
it  for  the  purpose  of  knocking  coal  down,  it  was  immaterial 
what  minors  at  other  times  or  in  other  places  would  do.  In 
addition,  the  question  called  for  an  opinion. 

Thomas  Dalton,  a  witness  for  appellant,  was  asked,  "Who 
liad  charge  of  the  laying  off  of  rooms  and  pillars  and  work  in 
the  mine?"  to  wiiich  appellee's  objection  on  the  ground  that 
it  was  immaterial  was  sustained.  The  charge  of  negligence 
was  that  the  particular  pillar  of  coal  was  negligently  s aif ered 
to  converge  toward  the  entry  and  become  too  thin  for  mining 
coal,  and  that  shots  placed  in  it  were  likely  to,  and  did,  break 
through  and  injure  appellee,  and  that  it  was  the  dut\   of  ap- 
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pellant  and  its  mine  boss  to  see  tliat  these  entries  were  reason- 
ably safe.  The  exclusion  of  evidence,  therefoire,  as  to  who  had 
laid  off  the  rooms,  could  not  have  harmed  appellant. 

The  twenty-ninth  and  thirty-first  reasons  for  a  new  trial  are 
the  remaining  reasons  for  a  new  trial  discussed.  They  relate 
*^  to  the  refusal  of  the  court  to  permit  Greorge  S.  Patterson 
and  Thomas  Dalton  to  testify  as  experts,  in  response  to  appro- 
priate questions,  as  to  whether  the  pillar  in  question  was  safe. 
As  to  Patterson,  the  objection  was  that  he  had  not  shown  him- 
self competent  to  answer  the  question,  as  a  practical  coal  miner. 
No  precise  degree  of  knowledge  to  be  possessed  by  a  witness 
10  give  expert  testimony  is  fixed  by  the  law.  "A  considerable 
degree  of  discretion  is  vested  in  the  trial  judge,  in  determining 
whether  a  witness  shall  be  permitted  to  testify  as  an  expert,  and 
his  decision  will  not  be  reversed  on  appeal  except  for  plain  error"  : 
Gillett's  Indirect  and  Collateral  Evidence,  sec.  209.  See  Lawson 
on  Expert  and  Opinion  Evidence,  236.  We  cannot  say  that 
there  was  an  abuse  of  discretion  as  to  this  witness.  The  ques- 
tion propounded  to  the  witness  Dalton  was:  ''From  your  exam- 
ination of  this  pillar  since  the  accident,  taking  the  coudition 
you  saw  it,  would  you  regard  that  as  a  safe  and  proper  pillar?" 
The  objection  was  general.  The  witness  had  testified,  witliout 
any  objection  being  made,  that  the  pillars  in  the  mine  were 
from  five  to  eight  feet  in  thickness,  and,  as  a  practical  miner, 
that  they  were  safe,  although,  in  answer  to  a  subsequent  ques- 
tion, he  said  he  had  not  seen  the  particular  pillar  before  the 
accident.  The  jury  had  before  them  the  fact  as  to  the  thick- 
ness of  the  pillar  when  it  was  drilled,  ajid  the  result  of  the  ex- 
plosion, and  the  opinion  of  a  witness,  in  the  presence  of  fact;^ 
and  results,  could  not  have  aided  them. 

We  find  no  error  for  which  the  judgment  should  be  reversed. 
Judgment  affirmed. 

PiOBY,  J.,  concurring.  The  conclusion  reached  is  correct, 
whether  the  complaint  counts  upon  the  common-law  duty  of 
the  master,  or  upon  the  coal  miner's  act,  sections  7-173  and 
7479  of  Burns'  Revised  Statutes  of  1894. 

If  the  latter  theory  is  adopted,  then  the  discussion  relative 
to  "the  assumption  of  risk"  is  inapplicable,  for  the  reason,  in 
my  opinion,  that  the  legislature  has  fixed  a  specific  ^^  and  de- 
fined duty  upon  the  employer,  necessary  to  the  safety  of  the 
emplove,  and  with  the  performance  of  which  he  stands  charged. 
The  penalty  for  violation  of  suc-li  a  law  cannot  be  assumed  by 
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the  person  for  whose  protection  it  is  designed,  nor  can  the 
wrongdoer  be  permitted  to  nullify  the  statute  directly  or  in- 
directly. 

Tiie  Duty  of  Mine  Owners  to  their  employes  is  considered  In  the 
monographic  note  to  Wellston  Coal  Co.  v.  Smith,  87  Am.  St.  Kep. 
557-595. 

lite  Doctrine  of  Assumption  of  Risks  has  been  held  not  to  apply 
to  such  risks  as  arise  from  an  employer's  disregard  of  specific 
statutory  requirements  for  the  safety  of  employes:  Davis  Coal  Co. 
V.  Polland,  158  Ind.  607,  92  Am.  St.  Rep.  319,  G2  N.  E.  492.  See,  on 
this  question,  the  monographic  note  to  Wellston  Coal  Co.  v.  Smith, 
87  Am.  St.  Rep,  584-595. 

If  the  NeyJigence  of  a  FeUow-Scrvant  is  combined  with  that  of 
the  master  in  causing  injury  to  another  servant,  the  master  is  liable: 
Sroufe  V.  Moran  Bros.,  '28  Wash.  381,  92  Am.  St.  Rep.  847,  68  Pac. 
896;  Chicago  etc.  Ry.  Co.  v.  Gillison,  173  111.  264,  50  N.  E.  657,  64 
Am.  St,  Rep.  117,  and  cases  cited  in  the  cross-reference  note  thereto. 


BUENS  V.  SMITH. 

[29  Ind.  App.  181,  64  N.  E.  94.] 

INFANCY— Power  to  Appoint  Agent.— An  infant,  whether 
married  or  not,  has  no  power  to  appoint  an  agent  and  thus  render 
herself  liable  for  his  negligence  or  tortious  acts.     (p.  270.) 

TRIAL— Diiecting  Verdict.— If  the  evidence  wholly  fails  to 
make  out  a  case  for  plaintiff,  the  court  must  direct  a  verdict  for  the 
defendant,     (p.  271.) 

APPELLATE  PRACTICE.— Harmless  Error  in  rejecting  evi- 
dence is  not  ground  for  reversing  the  judgment,  which  appears  to  be 
right  under  the  whole  evidence,     (p.  271.) 

A.  D.  Eose  and  0.  Matthe\vs,  for  the  appellant. 

C.  G.  Ecnner  and  J.  C.  McXutt,  for  the  appellee. 

^'^^  WILEY,-  C.  J.  Appellant  was  plaintiff  below  and  pros- 
ecuted this  action  to  recover  damages  alleged  to  have  resulted 
from  the  negligence  of  appellee;  The  facts  upon  which  he 
based  his  action  are  stated  in  the  complaint  as  follows:  That 
appellee  owned  a  tract  of  land  in  Morgan  county  upon  ^^'-^ 
which  there  was  growing  timber;  that  she  desired  to  have  such 
timl^er  cut  into  sawlogs  and  hauled  to  a  mill;  tliat  appellant 
was  employed  by  appellee  to  assist  in  cutting  such  logs  and 
loading  them  on  wagons;  that  while  engaged  in  such  service, 
appellee's  foreman  and  agent,  one  Edward  Smith,  who  was  in 
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charge  of  said  work,  and  who  was  acting  for  and  in  the  place 
of  appellee,  ordered  and  directed  appellant  to  assist  in  loading 
&  log  upon  a  wagon;  that  there  were  then  five  logs  on  said 
wagon,  and  that  said  Smith  wanted  to  put  another  log  on  the 
top  of  said  five  logs ;  that,  pursuant  to  said  direction,  appel- 
lant, said  Smith,  and  three  other  men  in  appellee^s  employ- 
ment, took  hold  of  the  log  and  rolled  it  upon  skids,  by  hand, 
to  near  the  top  of  the  other  logs  on  the  wagon,  when  the  said 
foreman,  seeing  that  the  log  could  not  he  loaded  in  that  way, 
the  log  getting  out  of  reach  before  getting  in  place,  and  that 
while  said  log  was  on  the  skids  above  the  heads  of  the  men, 
negligently  and  careleisisly  gave  the  command:  "Let  her  go  to 
,  boys ;  we  can't  hold  it" ;  that  appellant  was  near  the  cen- 
ter of  the  log  between  the  skids,  with  no  means  of  escape  ex- 
cept to  let  go  and  run  from  the  wagon;  that  the  log  was  so 
heavy  that  he  could  not  hold  it  and  was  compelled  to  let  go 
and  run;  that  in  attempting  to  get  out  of  the  way  he  was  run 
down  and  over  by  the  log  and  injured. 

The  appellee  answered  by  general  denial.  The  cause  was 
tried  by  a  jury,  and,  upon  the  close  of  appellant's  evidence, 
the  court,  upon  appellee's  motion,  directed  a  verdict  for  her. 
Appellant  moved  for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence,  and  was  contrary 
to  law;  that  the  court  erred  in  excluding  and  in  striking  out 
certain  evideuce,  and  in  directing  a  verdict  against  appellant. 

The  appellant  has  assigned  as  error  the  overruling  of  his 
motion  for  a  new  trial.  If  appellant  can  be  held  liable  un- 
der the  facts  charged  in  the  complaint,  it  must  be  upon  the  the- 
ory disclosed  by  the  pleading,  and  that  is  that  appellant  ^^^ 
was  employed  by  appellee  to  assist  other  men  in  cutting  timber 
and  loading  logs,  and  that  it  was  actionable  negligence,  for 
which  appellee  is  liable,  for  Smith,  as  agent  and  foreman  of 
appellee,  to  say,  while  appellant  and  others  were  loading  the 
log :  "Let  her  go  to ,  boys ;  we  can't  hold  it." 

The  evidence  discloses  that  at  the  time  appellant  was  em- 
ployed and  when  he  was  injured,  appellee  was  a  married  wo- 
man, and  only  seventeen  years  old.  Edward  Smith,  who  was 
her  husband  and  alleged  agent,  was  twenty-four  years  old. 
The  evidence  wholly  fails  to  show  that  Edward  Smith  had  any 
autb.oritv  to  act  for  appellee  so  far  as  controlling,  employing, 
or  directing  the  men  engaged  in  cutting  and  loading  the  tim- 
ber. The  evidence  shows  that  two  men  hx  the  name  of  John- 
son and  Vest  had  the  contract  to  cut  the  timber,  and  appellant 
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was  helping  tliem  at  the  request  of  appellee's  husband.  Ap- 
pellee's husband  liad  a  team  and  was  hauling  logs  with  it. 
Other  persons  with  teams  were  also  hauling. 

We  gather  from  w^liat  is  said  in  the  briefs  and  what  appears 
from  the  record  that  the  court  directed  a  verdict  for  appellee 
upon  the  ground  that  she,  being  an  infant,  could  not  appoint 
an  agent,  and  thus  render  herself  liable  for  his  negligent  or 
tortious  acts.  If  appellee  had  not  the  power  to  appoint  an 
agent,  then  she  would  not  be  liable  for  his  acts.  It  has  been 
frequently  held  that  an  infant  cannot  appoint  an  agent,  and 
that  such  act  is  absolutely  void:  Trueblood  v.  Trueblood,  8 
Ind.  195,  65  Am.  Dec.  756;  Tapley  v.  McGee,  6  Ind.  56;  Fet- 
row  V.  Wiseman,  40  Ind.  148 ;  1  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  940.  The  rule  holding  that  an  infant  cannot  appoint  an 
agent,  and  that  such  an  appointment  is  absolutely  void,  rests 
upon  the  proposition  that  an  infant  cannot  enter  into  a  bind- 
ing contract. 

The  relation  of  principal  and  agent  implies  a  contract, 
whereby  the  former  delegates  power  to  the  latter  to  act  for  him 
or  her  within  specified  limits,  and  in  tliis  sense  it  is  a  contract 
of  agency. 

184  tp]-,g  marriage  of  an  infant  wdth  the  consent  of  the 
fatlier  is  an  emancipation  only  to  the  extent  as  to  enable  him 
to  make  contracts  for  his  own  services,  and  to  apply  his  wages 
to  the  support  of  his  family.  Otherwise  it  does  not  enlarge 
his  power  to  contract,  nor  does  it  remove  the  disabilities  of 
infancy  so  that  he  is  bound  by  his  contracts,  except  for  actual 
necessaries:  Wood  on  Master  and  Servant,  sees.  29,  32.  See, 
also.  Harrod  v.  Myers,  21  Ark.  592,  76  Am.  Dec.  409;  Craig 
V.  Van  Bebber,  18  Am.  St.  Rep.  638,  note.  Cooley  on  Torts, 
second  edition,  128,  says:  "As  the  doctrine  respondeat  superior 
rests  upon  the  relation  of  master  and  serv^ant,  which  depends 
upon  contract,  actual  or  implied,  it  is  obrious  that  it  can  have 
no  application  in  the  case  of  an  infant  employer,  and  he,  there- 
fore, is  not  responsible  for  torts  of  negligence  by  those  in 
his  service":  See  Robbins  v.  Mount,  4  Rob.  (X.  Y.)  553,  33 
How.  Pr.  24. 

The  only  tortious  acts  for  which  an  infant  can  be  made  re- 
sponsible are  those  committed  l)y  himself,  or  under  his  imme- 
diate inspection  and  express  direction,  and  he  cannot  other- 
wise be  made  liable  for  the  wrong  of  those  assuming  to  act  for 
him.  In  law,  an  infant  cannot  become  a  ma.ster,  or  l>e  re- 
sponsible as  a  master  for  the  negligence  or  want  of  skill  of  liis 
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agent  or  servant.  As  he  cannot  create  an  agency,  he  cannot 
appoint  a  servant,  and  therefore  cannot  delegate  powers  to  an- 
other: See  Eobbins  v.  Mount,  4  Eob.  (N.  Y.)  553,  33  How. 
Pr.  21;  16  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  308;  Cooley  on 
Torts,  2d  ed.,  128. 

The  evidence,  as  disclosed  by  the  record,  under  the  author- 
ities cited,  wholly  fails  to  make  a  case  for  appellant.  In  sucli 
case  it  was  the  duty  of  the  court  to  direct  a  verdict :  Meyer  v. 
Manhattan  Life  Ins.  Co.,  144  Ind.  439,  43  N".  E.  848  ;"^  Eus- 
sell  V.  Earl,  10  Ind.  App.  513,  38  X.  E.  76;  Elliott's  General 
Practice,  sec.  854. 

Appellant  offered  to  prove  that  appellee's  husband  came  to 
him  and  said  that  his  wife  wanted  some  logs  cut  on  her  place, 
and  got  him  (appellant)  to  assist  in  cutting  them.  ^^^  Over 
appellee's  objection,  the  court  refused  to  let  him  90  testify. 
Appellee  testified  that  she  directed  her  husband  to  have  the 
logs  cut  and  hauled  to  the  mill;  that  she  had  him  see  to  the 
work,  and  that  he  did  the  work  undea:  her  direction.  Upon 
motion  this  evidence  was  stricken  out. 

The  refusal  to  admit  the  above  offered  evidence  of  appellant, 
and  in  striking  Out  the  evidence  of  appellee,  to  which  we  have 
referred,  is  made  the  third  and  fourth  reasons  for  a  new  trial. 
As  this  evidence  went  to  the  question  of  appellee's  husband 
being  her  agent,  it  could  not  have  affected  the  substantial 
rights  of  appellant,  for  the  simple  reason  that  appellee  was  in- 
capacitated from  appointing  an  agent  by  reason  of  her  infancy. 
If  it  be  concede-d  that  the  evidence  was  competent,  the  ruling 
upon  striking  it  out  and  in  refusing  to  admit  it  was  harmless, 
for  imder  the  whole  evidence,  including  that  which  was  refused 
and  stricken  out,  appellant  was  not.  entitled  to  recover:  Suth- 
erland V.  Cleveland  etc.  E.  Co.,  148  Ind.  308.  47  X.  E.  624; 
2  Burns'  Index  Digest,  p.  613,  sec.  8,  and  authorities  cited 
thereunder. 

Judoment  affirmed. 


An  Infant  is  Liahle  for  his  Torts:  Clmrchell  v.  White,  58  Xeb.  22, 
76  Am.  St.  Eep.  64,  78  N.  W.  369;  Stringer  v.  Frost,  116  Ind.  447,  9 
Am.  St.  Eep.  875,  19  N.  E.  331;  monographic  note  to  Craig  v.  Van 
Bebber,  18  Am.  St.  Eep.  720-724. 

An  Infant's  Dclefiation  of  Avthoritii,  it  seems  to  be  generally  con- 
sidered is  void:  See  the  monographic  note  to  Craig  v.  Van  Bebber, 
18  Am.  St.  Eep.  629-633.  However,  no  valid  reason  is  perceived 
whv  his  contracts  of  agency  should  be  bold  void,  when  his  other 
contracts  are  voidable  merely,  nor  do  we  believe  such  reason  exists. 
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MATCHETT  v.  ANDERSO?^  FOUXDRY  AND  MACHIXE 

WORKS. 

[29  Ind.  App.  207,  64  N.  E.  229.] 

NEGOTIABLE  INSTRUMENTS— Extending  Time  of  Pay- 
ment.— A  note  which  by  its  terms  permits  the  holder  to  extend  its 
time  of  payment,  although  payable  at  a  bank  within  the  state,  is 
not  commercial  and  negotiable  paper,  but  is  subject  to  all  defenses 
that  the  maker  or  indorser  may  have  against  the  holder,     (p.  274.) 

NEGOTIABLE  INSTRUMENTS— Indorsement  as  Warranty.— 
An  indorsement  of  a  non-negotiable  note  is  a  warranty  of  the 
maker's  ability  to  pay,  if  due  diligence  is  used  by  the  holder,  (p. 
274.) 

NEGOTIABLE  INSTRUMENTS— Diligence  in  Collecting  to 
Fix  Liability  of  Indorser. — The  fact  that  a  non-negotiable  uote,  not 
governed  by  the  law-merchant,  waives  all  defenses  of  the  extension 
of  time  of  payment  given  the  drawer  or  indorser,  does  not  relieve 
the  holder  from  diligence  to  collect  from  the  maker  in  order  to  hold 
the  Endorser  when  the  note  falls  due  after  an  extension  of  the  time 
of  payment,     (p.  274.) 

NEGOTIABLE  INSTRUMENTS— Delay  in  CoUecting— Re- 
lease of  Indorser. — If  the  holder  of  a  series  of  non-negotiable  notes 
delays  for  several  years  in  attempting  to  collect  from  the  maker 
after  the  last  note  falls  due,  such  delay,  unexcused  and  unexplained 
will  release  the  indorser.     (p.  275.) 

NEGOTIABLE  INSTRUMENTS— Extension  of  Time  of  Pay- 
ment.— An  indefinite  extension  of  the  time  of  payment  or  more  than 
one  extension,  is  not  justified  by  a  clause  in  a  non-negotiable  note 
waiving  all  defenses  of  the  extension  of  time  of  payment  given  the 
drawers  or  indorsers.     (p.  275.) 

C.  Kellison,  for  the  appellant. 

G.  M.  Ballard,  E.  B.  Goodykoonts,  B.  H.  Campbell  and  S. 
Parker,  for  the  appellee. 

2"''  HEXLEY,  J.  Tlie  action  ^vas  commenced  by  appellant 
against  the  makers  of  three  several  promissory  notes  and  against 
appellee  as  indorser  of  the  notes  sued  on.  Appellee's  demurrer 
to  the  complaint  was  sustained,  and,  appellant  refusing  to 
plead  further,  judgment  was  rendered  in  favor  of  appellee. 
The  question  presented  by  the  action  of  the  trial  court  in  sus- 
taining the  demurrer  to  the  complaint  is  the  only  question  licre 
for  consideration. 

The  complaint  alleges  that  on  the  twentieth  day  of  August, 
1S90,  Joseph  W.  Erank,  William  B.,  and  Mary  Cor]  executed 
20S  and  delivered  to  the  Anderson  Foundry  and  Machine  Works 
three  several  notes,  the  first  of  said  notes  being  for  the  princi- 
pal sum  of  two  hundred  and  forty-one  dollars  and  forty  cents, 
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and  payable  on  July  1,  1891 ;  the  second  being  for  the  principal 
sum  of  two  hundred  and  forty-six  dollars,  and  payable  on  Jan- 
uary 1,  1892 ;  and  the  third  for  the  principal  sum  of  two  hun- 
dred and  forty-eight  dollars,  and  payable  on  July  1,  1892 — 
each  of  said  notes  providing  for  seven  per  cent  interest  from 
date  and  ten  per  cent  attorney  fees,  waiving  valuation  and  ap- 
praisement laws,  and  each  providing  for  eight  per  cent  inter- 
est after  maturity,  and  each  and  all  negotiable  and  payable  at 
the  Exchange  Bank  of  Bourbon,  and  each  of  said  notes  waiv- 
ing presentment  for  payment,  protest,  and  notice  of  protest, 
and  nonpayment  by  the  drawers  and  indorsers  thereof  sever- 
ally; and  each  of  said  notes  waiving  all  defenses  on  the  ground 
of  any  extension  of  the  time  of  their  payment  that  may  be 
given  by  the  holder  or  holders  to  the  drawers,  or  the  indorsers,  or 
either  of  them.  The  notes  were  in  identically  the  same  words, 
and  different  only  as  to  the  amounts  and  the  time  of  pa}Tnent. 
It  is  also  averred  in  the  complaint  that  afterward,  and  before 
the  maturity  of  either  of  said  notes,  the  appellee,  the  Ander- 
son Found rv^  and  Machine  Works,  for  a  valuable  consideration, 
indorsed  each  of  said  notes  by  written  indorsement  thereon, 
in  blank,  and  sold,  transferred,  and  delivered  each  and  every 
one  of  said  notes  to  this  appellant;  the  written  indorsement  of 
said  Anderson  Foundry  and  IVIachine  Works  on  each  of  said 
notes  being  as  follows:  "A.  F.  &  M,  Works,  per  Vanneman.'' 
That  on  December  12,  1896,  there  was  paid  on  the  first  of  said 
notes  the  sum  of  ninety  dollars  and  forty-nine  cents,  and  that 
the  interest  on  each  and  every  one  of  said  notes  has  been  paid 
to  July  1,  1896,  and  that,  with  the  exception  of  the  pa\'ments 
above  stated,  the  principal  and  interest  of  said  notes,  and  each 
of  them  is  now  due  and  remains  wholly  unpaid,  and  that  there 
is  now  due  appellant  of  principal,  interest,  and  attorney's  fees 
thereon  the  sum  of  twelve  hundred  dollars,  all  of  which  re- 
mains wholly  unpaid. 

200  That  one  of  the  makers  of  said  note,  the  said  j\Iary  Corl, 
is  now  deceased.  Appellant  demands  judgment  against  each 
of  the  makers  of  the  notes  and  against  appellee  in  the  sum  of 
twelve  hundred  dollars.  The  trial  court  properly  sustained 
the  demurrer  to  the  complaint.  Each  of  the  notes  sued  on 
contained  the  following  stipulation,  riz. :  "The  drawers  and 
indorsers  severally  waive  presentment  for  payment,  protest,  and 
notice  of  protest,  and  nonpayment  of  this  note,  and  all  defenses 
on  the  ground  of  any  extension  of  the  time  of  its  payment  that 
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may  be  given  by  the  holder  or  holders  to  them  or  either  of 
them." 

In  the  ease  of  Glidden  v.  Henry,  104  Ind.  378,  54  Am.  Eep. 
31G,  1  N.  E.  369,  the  supreme  court  of  this  state  first  held  that 
8  note  which,  by  its  temis,  permitted  the  holder  to  extend  its 
time  of  payment,  although  payable  in  a  bank  of  this  state, 
was  not  commercial  paper  and  negotiable  as  an  inland  bill  of 
exchange,  but  was  subject  to  all  defenses  that  the  maker  or 
indorser  might  have  against  the  holder.  To  the  same  effect, 
see,  also,  Oyler  v.  McMurray,  7  Ind.  App.  645,  34  N.  E.  1004; 
Merchants'  etc.  Bank  v.  Fraze,  9  Ind.  App.  161,  53  Am.  St. 
Rep.  341,  36  N.  E.  378;  Clark  v.  Trueblood,  16  Ind.  App.  98, 
44  X.  E.  679;  Mitchell  v.  St.  Mary,  148  Ind.  Ill,  47  X.  E. 
224;  AVoodbury  v.  Roberts,  59  Iowa,  348,  44  Am.  Rep.  685,  13 
X.  W.  312 ;  Smith  v.  Van  Blarcora,  45  Uich.  371,  8  X.  W. 
90. 

The  notes  in  suit  not  being  governed  by  the  law-merchant, 
appellee,  by  its  indorsement  and  assignment  thereof,  warrantea 
"the  liability  and  ability  of  the  maker  to  pay  it,  and  is  boiind, 
if  due  diligence  be  used  by  the  holder,  to  make  good  his  war- 
ranty of  the  maker's  ability  to  pay":  Clark  v.  Trueblood,  18 
Ind.  App.  98,  44  X.  E.  679;  Huston  v.  First  Xat.  Bank,  85 
Ind.  21;  Pool  v.  Anderson,  116  Ind.  88,  18  X.  E.  445. 

In  order  to  hold  appellee  liable,  it  was  the  duty  of  the  appel- 
lant to  use  the  same  diligence  that  a  prudent  man  would  use 
in  collecting  his  own  debt.     Our  courts  have  uniformly  held 
that  the  proper  diligence  in  cases  of  this  ^^**  character  is  that 
suit  must  be  brought   against  the  makers  of  the  note  at  the 
next  succeeding  term  after  the  note  falls  due,  in  order  to  fix 
the  liability  of  the  indorser:  Odam  v.  Beard,   1  Blackf.   191 
:Macy  V.  Hollingsworth,  7  Blackf.  349 ;  Spears  v.  Clark,  3  Ind 
296;  Craft  v.   Dodd,  15  Ind.  380;  Miller  v.  Dcaver.  30   Ind 
371.     This  rule  was,  to  some  extent,  changed  after  the  enact- 
ment of  our  present  statute  which   authorizes  the  commence 
meut  of  suits  during  term  time,  aijd  in  the  case  of  Thompson 
V.  Campbell,  121  Ind.  398,  23  X.  E.  267,  it  was  held  that  due 
diligence,   under  the  facts  therein   stated,  would  require  that 
the  action  be  commenced  and  the  note  reduced  to  judgment  at 
the  earliest  possible  time. 

Appellant  had  full  control  of  the  notes.  Appellee.  I)v  the 
indorsement,  lost  all  control  over  them.  He  could  not  protect 
liimself  in  any  way  by  any  action  he  might  take.  It  is  largely 
for  this  reason  that  the  law  makes  it  the  duty  of  the  holder  of 
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the  note,  if  he  wishes  to  make  the  indorser  liable  to  him  upou 
the  indorsement,  to  use  that  diligence  which  a  vigilant  creditor 
would  ordinarily  employ  Lo  protect  himself  from  loss  where 
the  debt  is  the  bare  ohligation  of  the  maker :  Hoffman  v.  Bech- 
tel,  52  Pa.  St.  190;  Thompson  v.  Campbell,  121  Ind.  398,  23 
N.  E.  267. 

The  complaint  shows  that  suit  was  not  commenced  on  either 
of  the  notes  in  controversy  until  several  years  after  the  last  one 
of  the  series  became  due.  The  complaint  falls  far  short  of 
show'ng  diligence  upon  the  part  of  appellant,  or  excuse  for  the 
want  of  it.  But  appellant  insists  that  the  stipulation  in  the 
note  which  gave  him  the  right  to  extend  the  time  of  payment, 
M^ithout  releasing  the  appellee,  takes  him  without  tlie  general 
rule  of  diligence  as  announced  by  the  courts.  The  rule  re- 
mains the  same.  If  the  privilege  of  extending  the  time  of  pay- 
ment is  exercised  by  the  holder,  the  note  thereby  does  not  be- 
come due  until  the  time  of  the  extension  has  expired.  The  duty 
of  the  holder  after  the  note  is  due  remains  the  same.  If  ap- 
pellant ever  extended  the  time  of  payment  of  the  notes  so  that 
they  did  not  become  due  ^^^  until  the  term  of  court  at  which 
this  action  was  commenced,  his  complaint  does  not  divulge  the 
fact.  An  indefinite  extension  of  the  time  of  payment,  or  more 
than  one  extension,  and  that  for  a  definite  time,  is  not  Justified 
by  the  language  employed:  Brandt  on  Guaranty  and  Surety- 
ship, sec.   3-16. 

We  find  no  error.     Judgment  affirmed. 


To  Constit7(te  a  Negotiable  Inslnnnent,  the  time  of  payment  must 
be  stated  with  certainty.  A  note  is  none  the  less  negotiable,  how- 
ever, because  made  payable  on  or  before  a  named  date:  Leader  v. 
Plante,  95  Me.  339,  50  "Atl.  54,  85  Am.  St.  Rep.  415,  and  cases  cited 
in  the  cross-reference  note  thereto;  Joergenson  v.  Joergenson,  28 
Wash.  477,  92  Am.  St.  Eep.  888,  68  Pac.  913.  But  a  note  pro- 
viding that  the  payee  or  his  assigns  may  extend  the  time  of  pay- 
ment indefinitely  is  not  negotiable:  Glidden  v.  Henry,  104  Ind.  278, 
54  Am.  Eep.  316,  1  N.  E.  369;  Woodbury  v.  Eoberts,  59  Iowa,  348, 
44  Am.  Eep.  685,  13  N.  "W.  312.  See,  also,  Citizens'  Nat.  Bank  v. 
Piolette,  126  Pa.  St.  194,   12  Am.  St.  Eep.  860,  17  Atl.  603. 

The  Transferee  of  a  Non-negotiable  instrument  takes  it  subject  to 
equities  and  defenses:  Merchants'  etc.  Bank  v.  Fraze,  9  Ind.  App.  161, 
53  Am.  St.  Eep.  341,  36  N.  E.  378;  GofP  v.  Miller,  41  W.  Va.  683,  56 
Am.  St.  Eep.  889,  24  S.  E.  643.  But  the  assignor  warrants,  by  impli- 
cation, that  it  is  a  valid  subsisting  debt,  and  that  the  maker  of  the 
instrument  is  solvent,  or  will  be  when  it  becomes  due:  Merchants' 
Kat.  Bank  v.  Spates,  41  W.  Va.  27,  5i\  Am.  St.  Eep.  828,  23  S.  E.  681. 
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EVER  ITT  V.  EVERITT. 

[29  Ind.  App.  508,  64  N.  E.  892.] 
RES  JUDICATA— Custody  of  Infant.— A  decree  made  in  a 
habeas  corpus  proceeding  fixing  tlie  custody  of  a  minor  child,  does 
not  preclude  the  court  from  making  provision  for  custody  and  sup- 
port of  such  child  in  a  subsequent  divorce  proceeding,  (pp.  277, 
278.) 

G.  H.  Voight  and  Lawrence  &  Cain,  for  the  appellant. 
L.  A.  Douglass,  for  the  appellee. 

^^*»  COMSTOCK,  J.  In  December,  1898,  appellee  brought 
suit  in  the  Scott  circuit  court  against  appellant  for  divorce, 
praying  also  for  the  custody  of  Lizzie  Everitt,  their  only  child. 
At  the  succeeding  January  term  of  the  court  appellant  filed  a 
cross-complaint,  and  by  agreement  of  parties  the  cause  wai 
continued  until  the  next  term  of  court.  At  the  time  of  enter- 
ing the  continuance  the  court  also  entered  an  order  giving  the 
appellee  the  custody  of  the  child  until  the  further  order  of 
the  court.  At  the  next  following  term  the  cause  was  tried, 
and  the  court  refused  to  grant  either  of  the  parties  a  divorce, 
finding  for  the  appellant  upon  the  complaint  and  for  the  ap- 
pellee on  the  cross-complaint.  Judgment  was  rendered  ac- 
cordingly. Xo  further  order  was  made  at  that  time  in  refer- 
ence to  the  child.  On  the  eleventh  day  of  July,  1899,  and 
after  the  rendition  of  the  judgment  in  the  divorce  case,  the 
appellee  filed  with  the  judge  of  the  Scott  circuit  court  a  peti- 
tion for  a  writ  of  habeas  corpus,  maldng  the  appellant  and 
his  father  and  brother  defendants,  and  claiming  therein  the 
right  to  the  custody  of  the  child  under  the  order  made  by  the 
court  during  the  pendency  of  the  divorce  suit.  The  writ  was 
issued,  and  a  trial  resulted  in  an  order  of  the  court  pro\-iding 
for  the  care  and  custody  of  the  child.  On  October  25,  1S90, 
the  appellant  filed  a  motion  to  modify  the  order,  and  the  court, 
upon  hearing,  entered  a  modifying  order  providing  definitely 
for  the  time  the  child  should  spend  with  each  of  her  parents. 

In  December,  1899,  in  the  Scott  circuit  court,  appellee  filed 
her  present  petition  for  divorce,  alleging  cruel  treatment, 
drunkenness,  and  adultery,  and  praying  for  the  custody  of  tiieir 
infant  child  Lizzie.  L'pon  change  of  venue  the  cause  was  put 
at  issue,  and  tried  in  the  Clark  circuit  court,  resulting  in  a 
decree  giving  a])pellee  a  divorce  ^^^  and  the  custody  of  the 
child.     The  errors  complained  of  are  the  action  of  the  court  in 
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overruling  appellant's  motion  for  a  new  trial  and  in  overruling 
his  motion  to  modify  tlie  decree  striking  out  that  part  relating 
to  the  c-usiody  of  the  child.  In  the  original  suit  for  divorce 
the  complaint  filed  December,  1898,  charges  appellant  with 
cruel  treatment  and  failure  to  make  suitable  provision  for  her 
support.  In  the  complaint  before  us,  filed  December,  1899,  in 
addition  to  cruel  treatment,  appellant  is  charged  with  adultery 
committed  with  various  persons  in  the  year  1899. 

The  reasons  stated  in  the  motion  for  a  new  trial  are  that  the 
decision  of  the  court  is  contrary  to  law,  and  is  not  sustained 
by  sufficient  evidence.  There  is  evidence  sustaining  the  charge 
of  adultery,  and  to  justify  the  finding  that  appellee  is  a  suit- 
able person  to  be  entrusted  "^'ith  the  custody  of  the  child. 

As  to  that  part  of  the  complaint  which  asks  for  tihe  custody 
of  the  child,  appellant,  as  we  have  stated,  pleads  former  adjudi- 
cation. It  remains  to  determine  whether  the  court  erred  in 
refusing  to  strike  out  of  the  decree  the  order  awarding  ap- 
pellee the  custody  of  the  child;  or,  differently  stated,  is  the 
judgment  of  the  Scott  circuit  court  in  the  halDcas  corpus  pro- 
ceedings conclusive  until  set  aside  or  modified  in  said  cause? 
Section  1058  of  Burns'  Revised  Statutes  of  1901  (Horner's 
Rev.  Stats.  1901,  sec.  1046)  makes  it  the  duty  of  the  court  in 
decreeing  a  divorce  to  "make  provision  for  the  guardianship, 
custody,  support,  and  education  of  the  minor  children  of  such 
marriage." 

Since  this  appeal  was  taken  the  supreme  court  of  this  state, 
in  Stone  v.  Stone,  158  Ind.  G28.  6i  X.  E.  8G,  have  held  that  it 
is  the  duty  imposed  upon  the  trial  court  to  make  such  pro- 
vision irrespective  of  the  issues  in  the  cause  or  the  wishes  of 
the  parents,  because  it  springs  from  the  public  interest  in  the 
proper  training:  and  education  of  children.  The  opinion 
further  holds  that  the  court  has  a  continuing  jurisdiction  dur- 
ing the  minority  of  the  child  to  make  from  time  ^^^  to  time 
such  orders  and  modifications  in  reference  lo  the  care  of  minor 
cl'ildren  as  are  deemed  expedient,  and  that  a  reservation  in  a 
decree  so  as  to  modify  the  order  is  not  essential;  overruling 
Sullivan  v.  Learned,  49  Ind.  252,  cited  by  appellee's  counsel. 
The  case  is  followed  by  this  court  in  Tobin  v.  Tobin,  29  Ind. 
App.  382,  64  ^^.  E.  624. 

It  has  been  frequently  held  that  the  decree  of  a  court  as  to 
the  custody  of  a  minor  child  is  never  final.  The  writ  of  habeas 
corpus  was  asked  upon  the  ground  that  appellant  had  disobeyed 
the  order  ot  the  court  in  the  forjuer  suit  for  divorce.     The  ac- 
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lion  was  against  appellant,  his  father,  and  brother  npon  an  al- 
leged disobedience  of  the  order  of  the  court  made  in  the  suit 
for  divorce,  ^fhe  issues  Avere  not  the  same  in  the  cause  before 
lis,  bnd  in  the  habeas  corpus  proceeding.  The  decision  in  the 
habeas  corpus  proceeding  was  at  most  only  conclusive  in  respect 
to  the  facts  and  circumstances  then  existing,  and  not  as  to  such 
as  might  arise  afterward  :  Hurd  on  Habeas  Corpus,  2d  ed.,  462. 

A  parent  shown  at  one  time  to  be  a  suitable  person  to  be  in- 
trusted with  the  care  of  a  minor  child  may  at  another  time,  by 
his  subsequent  conduct,  be  shown  to  be  totally  unfit  for  the 
trust.  Certain  acts  of  adultery  charged  in  the  complaint  be- 
fore us  were  not  in  issue  in  the  habeas  corpus  proceedings. 
They  occurred  subsequent  to  the  institution  of  the  proceeding.-^ 
last  named.  To  hold  that  the  right  of  either  the  mother  or  the 
minor  child  was  concluded  by  such  proceeding  in  an  action 
affecting  the  marital  relation  of  the  parents  would  be  an  un- 
warranted application  of  the  rule  of  estoppel. 

There  was  no  conflict  of  jurisdiction  between  the  Scott  and 
Clark  circuit  courts.     Judgment  affirmed. 


A  Former  Adjudication  on  the  question  of  the  right  to  the  eustorly 
of  an  infant  brought  upon  habeas  corpus  may  be  pleaded  as  res 
judicata,  unless  some  new  fact  has  altered  the  status  of  the  case:  In 
re  Sneden,  105  Mich.  61,  55  Am.  St.  Eep.  435,  62  N.  W.  1009;  State 
V.  Bechdel,  37  Minn.  360,  5  Am.  St.  Eep.  854,  34  N.  W.  334;  Brooke 
V.  Logan,  112  Ind.  ]83,  2  Am.  St.  Eep.  177,  13  X.  E.  669. 

In  Ascertaininy  and  Enforcing  the  Custody  of  an  infant,  the  court 
will  not  establish  a  permanent  custodv,  but  one  intended  to  continue 
until  a  change  of  circumstances  shall,  in  respect  to  the  child's  wel- 
fare, require  a  change  of  custody,  or  until  he  has  reached  an  age 
when  he  may  nominate  his  own  guardian:  Green  v.  Campbell,  35  W. 
Va.  698,  29  Am.  St.  Eep.  843,  14  S.  E.  212. 
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ADAMS  EXPRESS  OOMPAXY  v.  CAPXAHAX. 

[29  Ind.  App.   606,   63  N.  E.   245,  64  N.  E.  647.] 

AGENCY— Contract  by  Agent  and  Denial  of  Authority.— If 
the  complaint  in  an  action  against  an  express  company  for  the  loss 
of  a  package  alleges  that  the  contract  of  transportation  was  made 
with  one  who  acted  for  the  plaintiff,  the  latter  cannot  deny  the 
authority  of  the  former  as  his  agent  to  make  the  contract,  although 
it  limits  the  carrier's  liability,     (p.  281.) 

CABrBIEBS. — Acceptance  of  a  Receipt  by  the  consignor  from 
an  express  company  for  the  carriage  of  a  package  implies  an  acces- 
sion to  its  terms,  thereby  creating  a  contract  equally  as  binding  as 
though  signed  by  both  parties,     (p.  281.) 

CARRIERS— Contract  Limiting  Liability.— A  contract  be- 
tween a  consignor  and  an  express  company  fixing  the  value  of  prop- 
erty to  be  transported,  clearly  stipulating  against  further  liability, 
fairly  made  upon  a  good  consideration,  is  valid  and  enforceable, 
(p.  282.) 

CARRIERS.— Contracts  Limiting  the  Liability  of  common 
carriers  must  be  fairly  made,  clear  and  explicit  in  their  terms,  and 
must  be  most  strictly  construed  against  the  carrier,     (p.  282.) 

AGENCY— Adoption  of  Act  of  Agent.— A  principal  who 
adopts  the  act  of  one  professing  to  act  as  his  agent  must  adopt  it  in 
toto,  and  will  not  be  permitted  to  claim  the  benefit  arising  therefrom, 
and    at  the  same  time  repudiate  the  burden,     (p.  284.) 

AGENCY.— Authority  to  an  Agent  to  ship  goods  carries  with 
it  authority  to  accept  the  bill  of  lading  and  enter  into  a  contract 
limiting  the  carrier's  liability,     (p.  284.) 

A.  Baker  and  E,  Daniels,  for  the  appellant. 

E.  W.  McBride  and  C.  S.  Denny,  for  the  appellee. 

^'^"^  POBY,  J.  Appellee  brings  this  action  to  recover  the 
value,  found  to  be  three  hundred  dollars,  of  a  pair  of  diamond 
earrings.  Appellant  concedes  liability  to  the  amount  of  one 
hundred  dollars,  tendered  that  sum  before  suit,  and  keeps  its 
tender  good.  The  special  finding  shows  the  execution  and 
delivery,  at  the  time  appellant  received  the  articles,  of  an  in- 
strument in  terms,  so  far  as  relevant,  as  follows:  "Eead  the 
mutual  conditions  of  this  contract,  to  which  the  shipper  agrees 
by  accepting  this  receipt  containing  the  same.  Adams  Ex- 
press Company.  Xo.  180.  (Xot  negotiable.)  Millard  Ave. 
Depot,  Illinois,  Dec.  23,  1897.  Eeceived  of  Mrs.  J.  C.  Teb- 
betts,  1  package,  valued  at  $100.  Marked,  Gen.  J.  E.  Carn- 
ahan,  Indianapolis,  Ind.  Which  it  is  mutually  agreed  is  to  be 
forAvarded  to  our  agency  nearest  or  most  convenient  to  destina- 
tion onl}',  and  there  delivered  to  other  parties  ^*^^  to  complete 
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the  transportation.  The  care  to  be  exercised  in  transporting 
property,  and  the  reasonable  compensation  for  its  carriage,  de- 
pend largely  upon  its  nature  and  value,  and  the  company's 
charges  for  forwarding  are  proportioned  to  the  value  of  the 
property  delivered  to  it  to  be  forwarded  and  to  some  extent 
based  on  that  value,  which  is  an  important  element  in  fixing 
its  charges.  It  is  part  of  the  consideration  of  this  contract, 
and  it  is  agreed,  that  the  said  express  company  are  forwarders 
only,  and  are  not  to  be  held  liable  or  responsible  for  any  loss  or 
damage  to  said  property  while  being  conveyed  by  the  carriers 
to  whom  the  same  may  be  by  said  express  company  intrusted, 
or  arising  from  the  dangers  of  railroad,  ocean  or  river  naviga- 
tion, steam,  fire  in  stores,  depots,  or  in  transit,  leakage,  break- 
age, or  from  any  cause  whatever,  unless  in  every  case  the  same 
be  proved  to  have  occurred  from  the  fraud  or  gross  negligence 
of  said  express  company,  or  their  servants;  nor  in  any  event, 
shall  the  holder  thereof  demand  beyond  the  sum  of  fifty  dollars, 
at  which  the  above  property  forwarded  is  hereby  valued,  unless 
otherwise  herein  expressed,  or  unless  specially  insured  by  them, 
and  so  specified  in  this  receipt,  which  insurance  shall  constitute 
the  limit  of  the  liability  of  the  Adams  Express  Company. 
....  Freight  paid,  thirty-five  cents.  For  the  company,  H. 
0.  Ellis." 

The  special  findings  further  show  that  appellant  received  a 
sealed  package  containing  the  earrings,  marked  before  its  de- 
livery with  the  address  given  in  the  contract;  that  the  person 
making  the  delivery  was  a  sister  in  law  of  appellee;  that  the 
earrings  had  been  forgotten  and  left  at  her  house  in  Chicago 
by  appellee  while  visiting  there;  that  appellee,  through  her 
husband,  requested  her  to  send  them  to  him  at  Indianapolis; 
that  neither  appellee  nor  her  husband  saw  the  contract  or  knew 
of  its  contents  until  the  same  was  sent  to  them  at  Indianapolis; 
that  the  package  was  not  opened  after  it  was  taken  to  the  ex- 
press otiice;  and  that  the  ^'^*^  contract  was  all  in  print,  except 
the  following  portions  which  were  written  in  ink:  '^'Doccmbor 

23,     1897 :\lrs.     J.     C.     Tebbetts $100 

Gen.  J.  Fv.  Carnahan,  Indianapolis,  Ind II.   0.  Ellis." 

It  was  further  found  that  neither  said  defendant,  at  the  timv? 
said  contract  was  executed  and  delivered,  nor  its  said  agent, 
Ellis,  know  what  said  package  contained,  nor  its  value,  except 
that  he  was  informed  by  the  sister  in  law  that  said  package  con- 
tained  a    pair   of   diamond   earrings,   and    was   very   valuable. 
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That  defendant's  said  agent,  for  the  purpose  of  fixing  the  value 
of  said  package  and  the  defendant's  charges  thereon,  inquired 
of  her  whether  the  value  was  fifty  dollars,  and  informed  her 
that  defendant's  charges  would  be  twenty-five  cents  on  that 
valuation.  Thereupon  she  informed  said  agent  that  the  pack- 
age was  far  more  valuable  than  that,  and  that  such  amount 
would  not  cover  its  valuation.  To  the  further  inquiry  by  the 
agent  as  to  whether  he  should  place  the  valuation  at  one  hun- 
dred dollars,  she  informed  said  agent  that  he  might  place  it 
at  that  amount,  but  that  it  was  far  more  valuable  than  that; 
and  said  agent  then  wrote  in  said  receipt  the  valuation  of  one 
hundred  dollars,  and  informed  her  that  the  charge  would  be 
thirty-five  cents  for  the  carriage  of  said  package;  that  she  in- 
formed said  agent  at  the  time  of  leaving  said  package  with  him 
that  the  earrings  had  been  left  by  mistake  at  her  house  by  a 
friend,  and  that  she  was  returning  the  same  to  the  owner;  that 
she,  in  a  general  way,  knew  that  the  defendant's  charges  were 
based  in  part  upon  the  value  of  the  thing  to  be  carried,  and  in- 
creased as  the  value  increased,  but  the  difference  in  said  charges 
or  the  ratio  of  increase  to  valuation  were  matters  of  which  she 
was  not  informed,  nor  had  she  knowledge  thereof,  but  knew 
that  the  inquiries  of  said  agent  as  to  the  value  of  said  package 
were  being  made  for  the  purpose  of  arriving  at  the  charge  to 
be  made  for  the  carriage;  that  she  did  not  know  the  value  of 
said  package  further  ^^'*  than  that  it  was  worth  more  than  one 
hundred  dollars,  of  which  she  informed  said  agent,  that  no  one 
was  guilty  of  any  bad  faith  in  inserting  or  concurring  in  the 
insertion  of  the  valuation  of  one  hundred  dollars,  but  each  was 
acting  honestly  in  that  behalf;  that  the  package  was  lost 
through  the  carelessness  or  dishonesty  of  appellant's  employes 
in  its  main  office  in  Chicago. 

The  complaint  sets  up  the  written  contract,  and  alleges  that 
it  was  made  with  Mrs.  J.  C.  Tebbetts,  who  acted  therein  for 
ap]-)ollee.  AppclJee  is  not,  therefore,  in  position  to  deny  the 
authority  of  the  agent  to  make  the  contract:  Benson  v.  Liggett, 
78  Tnd.  453;  Knowlton  v.  School  City  of  Logansport,  75  Ind. 
103;  Willison  v.  Mcivain,  12  Ind.  App.  78,  39  X.  E.  8SC. 

The  acceptance  of  the  receipt  from  appellant  implied  an  ac- 
cession to  its  terms,  thercl^y  creating  a  contract  equally  as  bind- 
ins  as  though  signed  by  both  parties:  Grace  v.  Adams,.  100 
Mass.  505,  507,  97  Am.  Dec.  117,  1  Am.  Rep.  131;  Montague  v. 
The  Henrv  B.  Hyde.  82  Fed.  G81 ;  Ballon  v.  Earl,  17  R.  I.  411, 
33  Am.  St.  Rep*  881,  22  Atl.  1113;  Ray's  Xegligcnce  of  Im- 
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posed  Duties  (Freight),  sec.  35;  Hutchinson  on  Carriers,  2d 
ed.,  sec.  240. 

It  was  coinpetent  for  the  parties  to  fix  the  value  of  the  prop- 
erty to  be  transported,  and  a  contract  so  doing,  clearly  stipulat- 
ing against  further  liability,  fairly  made,  upon  a  good  consid- 
eration, is  valid  and  enforceable :  Hart  v.  Pennsylvania  R.  R. 
Co.,  112  U.  S.  331,  5  Sup.  Ct.  Rep.  151;  Rosenfeld  v.  Peoria 
etc.  Ry.  Co.,  103  Ind.  121,  124,  53  Am.  Rep.  500,  2  X.  E.  344; 
Adams  Exp.  Co.  v.  Harris,  120  Ind.  73,  77,  16  Am.  St.  Rep.  315, 
21  N.  E.  340:  Louisville  etc.  Ry.  Co.  v.  Nicolai,  4  Ind.  App. 
125,  51  Am.  St.  Rep.  206,  30  K.  E.  424;  Baltimore  etc.  Ry. 
Co.  V.  Ragsdale,  14  Ind.  App.  406,  42  N.  E.  1106;  Stewart  v. 
Cleveland  etc.  Ry.  Co.,  21  Ind.  App.  218,  52  N.  E.  89;  Hutch- 
inson on  Carriers,  2d  ed.,  sec.  '^'67. 

The  special  finding  shows  a  valuation  of  the  property  made 
by  the  appellee's  agent,  with  knowledge  that  the  greater  the 
value  the  higher  appellant's  charge  for  transportation  ^^*- 
would  be.  It  is  found  affirmatively  that  both  parties  acted  in 
good  faith.  It  is  true  as  urged  by  appellee's  counsel  that  the 
special  finding  does  not  in  terms  state  that  the  agreement  was 
made  upon  a  consideration,  but  the  facts  found  are  such  as  to 
permit  no  other  inference,  and  are,  therefore,  regarded  as  show- 
ing that  fact.  The  contract  limiting  liability  of  a  common 
carrier  must  be  fairly  made,  clear  and  explicit  in  its  terms, 
and  must  be  strictly  construed  against  the  carrier :  Rosenfeld 
v.  Peoria  etc.  Ry.  Co.,  103  Ind.  121,  124,  53  Am.  Rep.  500, 
2  N.  E.  344;  Adams  Exp.  Co.  v.  Harris,  120  Ind.  73,  77,  Hi 
Am.  St.  Rep.  315,  21  X.  E.  340;  Hutchinson  on  Carriers,  2d 
ed.,  sec.  270;  Ray's  Xegligence  of  Imposed  Duties  (Freight), 
sec.  16. 

The  contract  in  question  was  made  upon  a  printed  form  and 
contained  the  following  stipulation:  ''Xor  in  any  event  shall 
the  holder  thereof  demand  beyond  the  sum  of  fifty  dollars,  at 
which  the  above  property  is  valued,  unless  otherwise  herein 
expressed."  The  value  of  the  property  is  "otherwise  herein  ex- 
pressed," and  is  fixed  at  one  hundred  dollars.  Xo  term  of 
the  agreement  is  dispensed  with  or  waived.  The  intention  of 
the  parties  to  limit  recovery  to  the  value  of  the  propertv  is  em- 
phasized, instead  of  being  weakened.  The  valuation  is  delil)- 
erately  made  for  two  purposes  only:  1.  To  fix  the  rate  for  car- 
riage; 2.  To  fix  the  measure  of  recovery  in  event  of  loss.  The 
contract  contemplated  by  the  parties,  and  therefore  enforced  bv 
the  courts,  is  not  different  in  effect  from  what  it  would  be  had 
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tb.e  printed  words  "fifty  dollars"  been  erased  and  the  words  "ono 
iiimdred  dollars"  written  in  their  place. 

The  case  is  one  of  hardship.  Appellee  loses  her  property. 
The  appellant  seems  to  have  been  willing  to  become  liable  for 
its  full  value  in  cansideration  of  a  small  increase  of  the  amount 
paid  to  it.  Appellee  knew  that  the  character  of  the  articles 
made  loss  or  larceny  easy.  She  chose  to  pay  transportation 
upon  less  than  their  full  value.  Taking  the  risk,  then,  it  is 
not  unfair  for  her  to  bear  the  loss  which  is  in  excess  of  the 
sum  named.  This  she  agreed  to  ^^^  do:  J.  J.  Douglas  Co.  v. 
Minnesota  etc.  Ey.  Co.,  G2  Minn.  288,  G4  N.  W.  899.  The 
courts  cannot  make  a  more  favorable  contract  for  her. 

Judgment  reversed.  Cause  remanded,  with  instructions  to 
restate  conclusions  of  law,  and  for  further  proceedings  not  in- 
consistent herewith. 

ON  PETITION   FOR  REHEARING. 

EOBY,  J.  The  special  finding,  in  addition  to  the  facts 
enumerated  in  the  opinion,  shows  that  Mrs.  Tebbetts  paid  de- 
fendant, as  its  express  charges  upon  said  package,  the  sum  of 
thirty-live  cents;  that  appellant,  by  its  agent,  concurrently 
with  the  delivery  of  said  package  to  it,  and  at  the  time  of  it:' 
acceptance  for  carriage,  executed  and  delivered  to  said  Mrs. 
Tebl>etts  the  written  contract  heretofore  set  out.  The  appel- 
lee did  not  see  said  contract  or  know  of  its  contents  until  after 
it  had  been  executed  and  delivered. 

Contracts  limiting  the  liability  of  common  carriers  are 
sirictly  construed  against  the  carrier.  Evidence  anrl  findings 
delivered  and  made  in  Such  cases  are  not  measured  hv  any  dif- 
ferent rules  than  in  cases  to  which  carriers  are  not  parties. 
A  reasonable  construction  of  the  facts  stated  in  the  finding 
shows  that  the  valuation  placed  upon  the  package  was  con- 
tractual. In  Hart  v.  Pennsylvania  E.  Co.,  112  U.  S.  331.  5 
Sup.  Ct.  Eep.  151,  the  court  said:  "Tt  must  be  presumed  from, 
the  terms  of  the  bill  of  lading,  and  without  any  evidence  on 
the  subject,  and  especially  in  the  absence  of  any  evidence  to 
the  contrary,  that,  as  the  rate  of  freight  as  expressed  is  stated 
to  be  on  the  condition  that  the  defendant  assumes  a  liability 
to  the  extent  of  the  agreed  valuation  named,  the  rate  of  freight 
is  graduated  by  the  valuation.  The  valuation  named  was  the 
*;)greed  valuation.'  the  one  on  which  the  mind>  of  the  ]iarties 
niet,  however  it  came  to  be  fixed,  and  the  rate  of  freight  wa  = 
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based  on  that  valuation,  and  was  fixed  on  condition  that  sucli 
was  the  valuation,  and  that  ^^^  the  liability  should  go  to  that 
extent  and  no  further'^ :  Hart  v.  Pennsylvania  R.  R.  Co.,  112 
U.  S.  331,  5  Sup.  Ct.  Rep.  151 ;  Duntley  v.  Boston  etc.  R.  R. 
Co.,  66  N.  H.  263,  20  Atl.  327,  49  Am.  St.  Rep.  610;  Durgin 
v.  American  Exp.  C,  66  N.  H.  277,  20  Atl.  328;  Elkins  v. 
Empire  Transp.  Co.,  81  Pa.  St.  315.  The  use  of  the  term  "con- 
sideration" in  the  findings  would  not  have  added  to  the  effect 
of  the  facts  therein  exhibited.  The  general  rule  as  to  agenc}'' 
is  that  the  principal  who  adopts  the  act  of  one  professing  to 
act  for  him  must  adopt  it  in  toto,  and  will  not  be  permitted  to 
claim  the  benefit  arising  therefrom,  and  at  the  same  time  to 
repudiate  the  burden  thereof :  Bishop  on  Contracts,  enlarged 
ed..  sec.  1110;  Daniels  v.  Brodie,  51  Ark.  216,  15  S.  W.  467. 

"Authority  to  ship  carries  with  it  authority  to  accept  the 
bill  of  lading  and  enter  into  a  contract  limiting  the  carrier's 
liability":  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1034.  The 
following  authorities  cited  to  the  above-stated  proposition  sus- 
tain it :  Illinois  etc.  R.  R.  Co.  v.  Jonte,  13  111.  App.  424 ;  Root 
V.  New  York  etc.  R.  R.  Co.,  76  Hun,  23,  27  N.  Y.  Supp.  611 ; 
Nelson  v.  Hudson  River  R.  R.  Co.,  48  N.  Y.  498;  Armstrong 
v.  Chicago  etc.  Ry.  Co.,  53  Minn.  183,  54  N.  W.  1059.  To 
the  same  effect,  see,  also,  Zimmer  v.  New  York  etc.  R.  R.  Co., 
137  N.  Y.  460,  33  N.  E.  642;  Donovan  v.  Standard  Oil  Co., 
155  N.  Y.  112,  49  N.  E.  678;  Hill  v.  Boston  etc.  R.  R.  Co., 
144  Mass.  284,  10  N.  E.  836;  Ray's  Negligence  of  Imposed 
Duties  (Freight),  sec.  37;  Hutchinson  on  Carriers,  2d  ed., 
sees.  265,  266. 

Those  who  rely  upon  agents  in  the  transaction  of  any  l)usi- 
ness  always  incur  some  risk,  because  of  the  possible  failure  of 
the  agent  to  apprehend  and  carry  out  instructions.  Contingen- 
cies frequently  arise  within  the  scope  of  the  agency  which 
have  not  been  provided  for  by  instructions.  The  existence  of 
such  risk  does  not  operate  in  any  case  to  release  the  principal 
from  responsibility  for  the  acts  ^^"^  of  the  agent  within  the 
scope  of  his  authority.  The  shipper  of  goods  may  always  pro- 
tect himself  when  entering  into  a  special  contract  for  carriage 
hy  placing  the  true  value  upon  his  property.  To  allow  him  to 
undervalue  it,  thereby  securing  transportation  at  a  reduced 
rate,  and  afterward  to  ignore  such  valuation,  in  such  actions 
as  the  one  at  bar,  would  1)0  to  make  it  possible  for  him  to  be 
"cheaply  negligent  and  safely  dishonest." 
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No  facts  are  presented  in  this  record  justifying  a  discussion 
of  the  law  applicable  when  collusion  between  a  negligent  and 
dishonest  carrier  and  a  negligent  and  dishonest  agent  is  s]lo^v^l. 

Petition  for  rehearing  overruled. 


If  an  Af/ent  Employed  fnj  a  (Shipper  to  deliver  goods  for  transporta- 
tion accepts  a  bill  of  lading  limiting  the  liability  of  the  carrier,  his 
principal  is  bound  thereby.  An  authority  to  ship  goods  carries  with 
it  all  the  usual  and  necessary  means  of  carrying  it  into  effect,  includ- 
ing authority  to  stipulate  with  the  carrier  as  to  the  terms  of  trans- 
portation: See  the  monographic  note  to  Chicago  etc.  Ey.  Co.  v.  Calu- 
met etc.  Farm,  88  Am_.  St.  Eep.  87. 
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CIirtlSTEXSOX  V.  FIDELITY  INSUEAXCE  COMPANY. 

[117  Iowa,  77,  90  N.  W.  495.] 
INSURANCE— Mortgagee's  Right  of  Action  Upon.— Under  an 

indorsement  in  a  policy  of  insurance  that  the  loss,  if  any,  is  payable 
to  the  mortgagee  as  his  interest  may  appear  at  the  time,  he  has  such 
an  interest  that,  in  the  event  of  a  loss,  he  niav  maintain  an  action, 
(p.   287.) 

INSURANCE— Mortgagee,  When  Affected  by  the  Acts  of  the 
Insured. — Under  an  indorsement  on  a  policy  of  insurance  that  the 
loss,  if  any,  is  payable  to  the  mortgagee  as  his  interest  may  appear, 
the  policy  may  be  forfeited  because  of  the  acts  or  omissions  of  the 
mortgagor,      (p.  287.) 

INSURANCE— Mortgagee's  Right— When  Preserved  Notwith- 
standing a  Forfeiture.— If  a  policy  of  insurance  declares  that  if  an 
interest  shall  exist  under  it  in  favor  of  a  mortgagee,  the  conditions 
thereof  shall  apply  in  the  manner  expressed  in  such  provisions  of  the 
insurance  relating  to  such  interest  as  shall  be  written  upon,  or  at- 
tached, or  appended  thereto,  and  such  policy  is  by  an  indorsement 
made  payable  to  the  mortgagee  as  his  interest  may  appear,  his  right 
to  recover  is  not  aflfected  by  a  condition  in  the  policy  that  it  shall 
be  void,  if,  with  knowledge  of  the  assured,  foreclosure  proceedings 
shall  be  commenced,     (p.  288.) 

Action  ))y  an  administrator  of  the  mortgagor  to  recover  upon 
a  policy  of  insurance.  The  mortgagee  intervened,  claiming 
under  a  mortgage  clause.  Judgment  for  the  defendant,  and 
the  plaintiff  and  intervener  appealed. 

G.  R.  Struhle,  for  the  appellants. 

McVey  &  ^IcA^ey,  for  the  appellee. 

'■'■  LADD,  C.  J.  Tlie  property  insured  had  been  mortgaged 
to  H.  J.  Stevens,  since  deceased,  of  whose  estate  the  intervener 
is    administrator.     It    was    consumed    by    fire    January  ''^  10, 
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1899.  Among  its  provisions  is  the  stipulation  that  it,  ''unlesg 
otherwise  provided  by  agreement  indorsed  hereon  or  added 
thereto,  shall  be  void  ....  if  the  property,  real  or  personal, 
covered  by  this  policy,  or  any  part  thereof,  be  or  become  en- 
cumbered b}^  a  mortgage,  trust  deed,  judgment  or  otherwise,  or, 
with  the  knowledge  of  the  insured,  foreclosure  proceedings 
be  commenced."  September  27,  1898,  foreclosure  proceedings 
were  begun  with  the  knowledge  of  the  insured,  though  un- 
known to  the  company  until  after  the  loss.  It  is  likely  that, 
owing  to  this  breach  of  condition,  loss  cannot  be  recovered  by 
the  insured.  But  the  policy  also  contained  the  stipulation: 
"Loss,  if  any.  payable  to  H.  J.  Stevens,  mortgagee,  as  his  in- 
terest may  appear  at  the  time  of  same."  Probably  this  alone, 
as  contended  by  appellee,  cannot  be  treated  as  an  independent 
contract  between  the  company  and  the  mortgagee.  Certainly, 
the  weight  of  authority  is  to  the  effect  that  it  amounts  to  no 
more  than  a  stipulation  to  pay  from  the  proceeds  of  the  policy 
so  much  as  shall  be  required  to  satisfy  the  mortgage,  the  con- 
tract being  solely  with  the  assured :  Grosvenor  v.  Atlantic  Fire 
Ins.  Co.,  17  N.  Y.  391;  AVilliamson  v.  Michigan  etc.  Ins.  Co., 
8fi  Wis.  393,  39  Am.  St.  Ecp.  906,  57  N".  W.  46;  Continental 
Ins.  Co.  V.  Hulman,  92  111.  145,  34  Am.  Rep.  122;  Milliken 
V.  Woodward,  64  N.  J,  L.  444,  45  Atl.  796.  See  cases  collected 
in  33  Am.  &  Eng.  Ency.  of  Law,  202.  But  see  Burrows  v. 
McCalley,  17  Wash.  269,  49  Pac.  508.  Without  passing  on 
the  question,  it  will  suffice  to  say  that  this  court  is  committed 
to  the  doctrine  that  the  mortgagee  has  such  an  interest  in  the 
policy  that,  in  event  of  loss,  he  may  maintain  an  action  thereon 
as  the  real  party  in  interest:  Mershon  v.  Xational  Ins. 
Co.,  34  Iowa,  87;  Bartlett  v.  Iowa  State  Ins.  Co.,  77 
Iowa,  86,  41  X.  W.  579.  Without  more,  however,  this  clause 
would  not  interfere  with  the  forfeiture  of  the  policy  by  the 
acts  or  the  omissions  of  the  assured:  See  cases  cited  in  13  Am. 
&  Eng.  Ency.  of  Law,  202.  That  result  is  obviated  by  another 
condition  of  the  policy  '^  which  reads:  "If,  with  tlie  con- 
sent of  this  company,  an  interest  under  this  policy  shall  exist 
in  favor  of  a  mortgagee  or  of  any  person  or  corporation  having 
an  interest  in  the  subject  of  insurance  other  than  the  interest 
of  the  insured  as  described  herein,  the  conditions  hereinbefore 
contained  shall  apply  in  the  manner  expressed  in  such  provi- 
sions and  conditions  of  insurance  relating  to  s^uch  interest  as 
shall  be  written  upon,  attached,  or  appended  hereto."  The 
loss  payable  clause  clearly  confers  "an  interest  under  this  pol- 
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icy."  It  may  not  be  an  interest  in  the  policy  resulting  from 
any  contract  between  the  company  and  the  mortgagee.  But 
this  was  not  necessary,  as  the  insured  and  the  company  could 
create  an  interest  in  favor  of  a  third  party  without  his  partici- 
pation, or  even  knowledge.  If  they  contracted  that  the  mort- 
gagee, in  event  of  a  loss  should  have  the  proceeds  derived  from 
the  policy — as  they  did — ^then  the  right  thereto  is  certainly  an 
interest  under,  if  not  technically  in  the  policy.  The  mortgagee 
had  an  interest  in  the  property  insured,  and  the  purpose  of 
this  provision  seems  to  have  been  to  afford  him  the  same  pro- 
tection secured  under  the  so-called  "union  mortgage  clause." 
The  rule  that,  when  the  language  of  an  insurance  contract  is 
of  doubtful  construction  and  of  ambiguous  meaning,  the  courts 
lean  to  the  construction  favorable  to  the  insured,  must  not  be 
overlooked.  Insurance  policies  are  not  deliberated  upon  clause 
by  clause,  and  agreed  to  after  extended  negotiations.  The  form 
is  prepared  by  the  insurer  alone,  and  when  a  condition  for  its 
protection  is  inserted  it  should  be  clearly  expressed,  and,  if 
ambiguous  in  meaning,  the  language  will  be  taken  most  strongly 
against  the  company.  But  there  can  be  little  doubt  as  to  what 
was  intended.  The  policy  was  taken  out  by  the  owner,  not  the 
mortgagee.  A  mortgage  existed  against  the  property.  The 
condition  quoted  may  be  reasonably  construed  as  applicable  .to 
the  interest  of  the  mortgagee  named  in  the  policy.  If  not,  what 
was  intended?  It  is  open  to  this  ^^  construction,  and,  if  this 
is  not  adopted,  the  condition  is  meaningless.  True,  the  form 
of  the  policy  was  for  general  use.  So  the  loss  payable  clause 
is  in  general  use,  and  for  this  reason  the  insurer  may  well  have 
had  it  in  mind  in  drafting  the  provision.  Now,  the  conditions 
of  the  policy  previously  mentioned  "shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions  of  insurance  relat- 
ing to  such  interest  as  shall  be  written  upon  or  attached  or  ap- 
pended thereto."  This  mean?  that,  in  order  that  they  become 
applicable  to  the  interest  of  the  mortgagee,  the  manner  thereof 
must  be  indicated  by  an  indorsement  or  some  writing  attached 
to  the  policy.  Nothing  of  the  kind  was  indorsed  on  or  ap- 
pended thereto,  and  for  this  reason  the  conditions  do  not  apply. 
In  this  situation  the  purport  of  the  loss  payable  clause,  when 
read  in  connection  with  the  provision  quoted  must  be  treated 
as  stipulating  indemnity  in  favor  of  the  mortgagee,  independent 
of  the  conditions  imposed  on  the  insured  in  the  body  of  the 
policy.  Preciselv  in  point  are  the  following  decisions:  Oak- 
land Home  Fire  Ins.  Co.  v.  Bank  of  Commerce,  47  Neb.  717, 
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58  Am.  St.  Eep.  663,  G6  N.  W.  646;  Queen  Ins.  Co.  v.  Dear- 
born Sav.  etc.  Assn.,  175  111.  115,  51  N.  E.  717;  East  v.  New 
Orleans  Ins.  Assn.,  76  Miss.  697,  26  South.  691.  A  contrary 
conclusion  is  not  vindicated  by  the  reasoning  of  the  appellate 
court  of  Indiana  in  Franklin  Ins.  Co.  v.  Wolff,  23  Ind.  App. 
549,  54  N.  E.  772.     Reversed. 


If  a  Policy  of  Fire  In-snrance  makes  the  loss  payable  to  the  mort- 
gagee as  his  interest  may  appear,  and  provides  that  no  violation  of 
its  conditions  by  the  mortgagor  shall  affect  the  mortgagee,  the  latter 
may  recover,  to  the  extent  of  his  interest,  in  case  of  loss,  notwith- 
standing such  violation:  Magoun  v.  Fireman's  Fund  Ins.  Co.,  86 
Minn.  486,  91  Am.  St.  Eep.  370,  91  N.  W.  5,  and  cases  cited  in  the 
cross-reference  note  thereto;  Oakland  Home  Ins.  Co.  v.  Bank  of  Com- 
merce, 47  Neb.  717,  66  N.  W.  646,  58  Am.  St.  Eep.  663,  and  note. 


HAUSBEANDT  v.  HOFLEE. 
[117  Iowa,  103,  90  N.  W.  494.] 

EQUITY— The  Power  to  Reform  a  Writing  is  not  Restricted 
to  Those  Cases  in  Which  There  is  Something  Doubtful  or  Ambiguous 
on  its  Face. — The  right  to  reform  writings  implies,  of  necessity,  the 
right  to  disp'ute  their  terms,  and  to  show,  ordinarily  by  parol  that 
their  stipulations  do  not  express  the  intention  of  the  parties,  (p. 
291.) 

EQUITY— Reformation  of  a  Promissory  Note  Because  of  Mis- 
take of  Law  as  to  Its  Effect. — If  a  father  gives  a  sum  of  money  by 
way  of  advancement  to  his  daughter,  requesting  that  she  give  him 
some  writing  which  will  evidence  the  fact  and  make  her  chargeable 
in  the  distribution  of  his  estate,  and  they,  through  mutual  mistake 
as  to  the  legal  effect  of  the  language  used,  make  a  promissory  note 
from  him  to  her,  she  is  in  equity  entitled,  upon  parol  evidence  of 
these  facts,  to  have  the  writing  reformed  so  as  to  express  the  real 
purpose  of  its  execution,     (p.  291.) 

Action  at  law  upon  a  promissory  note.  The  defendant  alleged 
that  the  note  was  intended  as  a  receipt  and  not  as  evidence  of  in- 
debtedness, and  asked  for  its  reformation.  The  trial  court 
granted  the  relief  thus  prayed  for,  and  the  defendant  appealed. 

Eobert  Eggert,  for  the  appellant. 

P.  W.  Burr,  for  the  appellees. 

103  ^A^EAYEE,  J.  The  note  sued  upon  hears  date  July  9, 
1895,  and  is  made  payable  upon  demand  to  one  John  Bottcher, 
father  of  the  defendant,  Emma  Hofler.     Some  time  in  the  year 
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1897  Bottcher  demanded  payment  of  the  note,  which  was  re- 
fused, and  he  thereafter  transferred  the  instrument  to  plaintiff. 
The  theory  of  the  defense  is  that  Bottcher  furnished  ****  the 
.sum  of  one  hundred  dollars  by  way  of  advancement  to  his 
daughter,  Mrs.  Hofler,  and  requested  to  be  given  some  writing 
which  would  evidence  that  fact,  and  make  his  daughter  charge- 
able therewith  in  the  distribution  of  his  estate;  that  for  such 
purpose  the  instrument  in  suit  was  executed  and  delivered, 
through  mutual  mistake  of  the  parties  as  to  the  legal  effect  of 
tlie  language,  when  the  real  intent  of  both  parties  was  to  exe- 
cute an  instrument  which  would  operate  as  a  receipt  or  acknowl- 
edgment of  such  advancement.  After  this  transaction,  and 
before  the  transfer  of  the  note,  Bottcher  and  his  wife  separated, 
and  Mrs.  Hofler  espoused  the  cause  of  her  mother  in  the  quar- 
rel. After  disposing  of  the  note,  Bottcher  went  to  Germany, 
where  he  still  remained  at  the  date  of  the  trial,  and  was  not 
examined  as  a  witness. 

It  is  unnecessary  for  ns  to  review  the  testimonv  in  detail. 
Several  witnesses  testified  that  Bottcher  voluntarily  offered  to 
advance  the  money  to  his  daughter,  explaining  that  he  had 
made  a  similar  advancement  to  another  daughter,  and  wished 
to  treat  all  his  children  alike,  and  then  said,  in  substance,  to 
the  defendant:  "You  give  me  a  writing  to  show  after  I  am 
gone  that  you  received  this  amount."  That  this  was  the  origin 
of  the  note,  and  that  such  note  was  given  with  the  mutual  un- 
derstanding and  belief  that  it  would  operate  as  a  simple  re- 
ceipt or  proof  of  the  advancement,  are  shown  without  contro- 
versy; and  the  only  question  left  to  be  considered  is  whether, 
upon  such  state  of  facts,  the  defendants  were  entitled  to  a 
reformation  of  the  writing.  In  Stafford  v.  Fetters,  55  Iowa, 
484.  8  N.  W.  322,  this  court  held  that  one  who  had  indorsed 
a  promissory  note  in  words  which  rendered  him  liable  to  the  in- 
dorsee mi  gilt  have  the  same  so  reformed  as  to  relieve  him  from 
such  liability,  upon  proof  that  such  was  the  intention  of  the 
parties,  and  there  had  been  a  mutual  mistake  as  to  the  legal 
effect  of  the  writing.  We  there  said:  "If  the  writing  fails  to 
present  their  agreement,  the  contract  it  expresses  ■"*•"*  is  not 
the  contract  of  the  parties,  and  the  true  contract  remain?  unex- 
ecuted. In  such  a  case  equity  will  reform  the  writing,  caus- 
ing it  to  express  the  intention  of  the  parties.  This  relief  will  be 
granted  without  regard  to  the  cause  of  the  failure  of  the  in- 
strument to  express  the  true  contract,  whether  it  be  from  fraud, 
mistake   in  the   use   of  the   language  employed,   or   any  other 
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tiling  M-liich  prevontod  the  expression  of  the  intention  of  the 
parties/''  In  the  same  case  it  is  also  said  that  the  rule  that 
equity  will  not  relieve  against  mistakes  of  law  "has  no  appli- 
cation to  mistakes  in  the  language  of  a  contract,  or  in  the 
choice  of  the  form  of  an  instrument,  whereby  it  has  an  effect 
different  from  the  intention  of  the  parties.  If  parties  intend- 
ing to  sell  and  purchase  land  should,  in  ignorance  of  its  effect, 
execute  a  lease,  equity  would  reform  the  instrument,  although 
h  was  a  mistake  of  law  which  led  them  to  adopt  it."  To  the 
same  effect,  see  Ring  v.  Ashworth,  3  Iowa,  458.  The  rule 
thus  defined  finds  support  in  1  Story's  Equity  Jurisprudence, 
115,  and  2  Pomeroy's  Equity  Jurisprudence,  845,  and  in  nu- 
merous decisions  of  this  and  other  courts,  and  is,  we  think, 
conclusive  of  the  appeal  now  under  consideration.  The  plain- 
tiff's contention  that  the  right  to  reform  a  written  instrument 
exists  only  where  there  is  something  doubtful  or  ambiguous 
upon  the  face  of  the  writing  has,  we  think,  no  support  in  au- 
thority. So,  too,  the  rule  of  evidence  which  forbids  oral  testi- 
mony to  contradict  or  vary  the  terms  of  a  written  contract  has 
no  application  to  proceedings  in  equity,  where  a  mistake  in  the 
contract  is  alleged,  and  its  reformation  demanded.  The  right 
to  reform  a  written  contract  at  all  implies  of  necessity,  the 
right  to  dispute  its  terms,  and  to  show  (ordinarily  by  parol) 
that  its  stipulations  do  not  express  the  real  intention  of  the 
parties:  Lee  v.  Percival,  85  Iowa,  641.  52  X.  W.  543.  In 
Gerth  v.  Engler,  71  Iowa,  616,  33  N.  W.  131,  cited  by  appel- 
lant, this  court  seems  to  be  committed  to  the  doctrine  that  the 
facts  relied  upon  by  the  appellees  in  this  *^^  case  will  con- 
stitute no  defense  to  an  action  at  law  upon  the  note;  but  the 
question  whether  equity  will  afford  relief  by  reforming  the  in- 
strument was  not  there  involved,  nor  in  any  manner  discussed. 
The  decision  referred  to,  it  should  be  said,  was  by  a  divided 
court;  and,  as  an  original  proposition,  the  writer  would  be  in- 
clined to  hold,  with  the  minority,  that  such  defense  goes  simply 
tc  the  matter  of  the  consideration  for  the  note,  and  is  available 
Mithout  resort  to  equity.  Such  seems  to  be  the  decided  weight 
of  authority:  Brook  v.  Lattimer,  44  Kan.  431,  21  Am.  St.  Eep. 
292,  24  Pac.  947;  Johnson  v.  Ghost,  11  Xeb.  414,  8  K  W.  391 ; 
A'aden  v.  Hance,  1  Head,  300;  Spire  v.  Langford,  95  Ky.  367, 
25  S.  W.  597. 

Believing,  therefore,  that  the  record  shows  the  defendants 
fairlv  entitled  to  the  relief  granted  them  by  the  court  below,, 
the  decree  appealed  from  is  affirmed. 
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The  Reformation  of  Writings  is  considered  at  length  in  the  niono- 
jrraphie  note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.  481-522.  In 
the  case  of  Butler  v.  Threlkeld,  117  Iowa,  116,  90  N.  W.  584,  it  ap- 
peared that  the  plaintiff  has  executed  a  lease  of  certain  real  property 
to  the  defendant.  After  possession  had  been  taken  and  various  pay- 
ments of  rent  been  made,  plaintiff  brought  an  action  to  recover  a 
balance  of  rent  alleged  to  be  due.  In  this  action  the  defendant  filed 
a  cross-petition  alleging  that  it  was  a  part  of  the  contract  that  he 
should  have  the  option  of  buying  the  land  at  any  time  during  the 
-existence  of  the  lease  for  a  sum  stipulated  with  interest,  and  that 
this  option  was  omitted  from  the  lease  by  mutual  mistake,  and  that 
he  had  elected  to  purchase,  and  he  prayed  that  the  contract  be  re- 
formed so  as  to  contain  this  stipulation  in  his  favor,  and  that  upon 
the  payment  of  the  purchase  price  with  interest,  the  plaintiff  be  com- 
pelled to  convey  the  land.  The  cause  having  been  transferred  to  the 
equity  side  of  the  calendar,  it  was  there  heard  and  resulted  in  a  de- 
cree in  favor  of  the  defendant,  from  which  the  plaintiff  appealed. 
In  sustaining  the  action  of  the  trial  court,  the  supreme  court,  by 
Chief  Justice  Ladd,  said:  "The  lease  as  written  did  not  contain  an 
option  by  which  the  defendant  was  accorded  the  right  to  purchase 
the  land  within  the  term  fixed.  It  is  contended  by  the  defendant, 
however,  that  a  stipulation  to  that  effect  was  omitted  by  mutual 
mistake,  and  that  the  lease  should  be  so  reformed  as  to  include  it. 
The  only  obstacle  in  the  way  seems  to  be  the  statute  of  frauds,  un- 
der which  oral  evidence  is  not  competent  to  establish  contracts  for 
the  creation  or  transfer  of  any  interest  in  lands,  except  leases  for  a 
term  not  exceeding  one  year:  Code,  sec.  4625.  It  will  be  observed 
Ihat  no  reference  is  made  in  the  instrument  as  written  to  an  option, 
■and  it  is  proposed,  first,  to  prove  the  oral  agreement  by  which  de- 
i'endant  may  buy  if  he  should  so  select,  and,  second,  because  of  its 
omission  through  mutual  mistake,  have  this  injected  into  the  lease 
relating  to  the  renting  of  the  land  and  an  agency  to  sell. 

"That  a  court  of  equity  may  correct  a  mutual  mistake  in  a  con- 
tract by  including  the  part  omitted  and  then  enforce  the  contract 
as  reformed,  notwithstanding  the  apparent  prohibition  of  the  statute 
cf  frauds,  seems  to  have  been  settled  by  this  court  in  the  early  case 
of  King  V.  Ashworth,  3  Iowa,  452.  That  ruling  has  the  support  of 
many  decisions  and  most  text-books:  Gillespie  v.  Moon,  2  Johns.  Ch. 
585,  7  Am.  Dee.  559;  Wall  v.  Arrington,  13  Ga.  88;  Mosby  v.  Wall, 
23  Aliss.  81,  55  Am.  Dec.  71;  Philpott  v.  Elliott,  4  Md.  Ch.  273;  Tilton 
v.  Tilton,  9  N.  H.  385;  Moale  v.  Buchanan,  11  Gill  &  J.  314;  Bellows 
V.  Stone,  14  N.  H.  175;  Bradford  v.  Union  Bank  of  Tennessee,  13  How. 
(U,  S.)  57;  Kuhling  v.  Hackett,  1  Nev.  365;  Caley  v.  liaiiroad  Co.,  SU 
Pa.  St.  363;  Smith  v.  Jordan,  13  Minn.  264  (Gill,  24G),  97  Am.  Dec. 
£32;  Hunter  v.  Bilyeu,  30  111.  228;  Schwass  v.  Hershey,  125  111.  653, 
18  N.  E.  272;  Fishack  v.  Ball,  34  W.  Va.  644,  12  S.  E.  856;  Eedfield 
v.  Gleason,  61  Vt.  220.  17  Atl.  1076,  15  Am.  Sc.  P.ep.  S89;  Strickland 
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V.  Barber,  76  Mich.  310,  43  N.  W.  440.  Nothwithstanding  this  array 
of  authority,  the  writer  would  be  inclined,  but  for  the  former  de- 
cision of  this  court,  to  the  view  that  relief  in  such  a  case  should  be 
denied.  The  court  ought  not  to  write  into  a  contract  that  which,  to 
be  enforceable,  the  law  required  the  parties  not  only  to  agree  to, 
but  to  reduca  to  writing,  in  order  to  be  enforceable.  It  seema  like 
an  indirect  attempt  to  enforce  the  specific  performance  of  an  oral 
agreement  for  the  sale  of  land,  and  this  is  the  conclusion  reached 
by  a  number  of  eminent  courts:  Elder  v.  Elder,  10  Me.  80,  25  Am.. 
Dec.  205;  Jordan  v.  Fay,  40  Me.  130;  Glass  v.  Hulbert,  102  Mass.  24^ 
3  Am.  Eep.  418;  Pieree  v.  Colcord,  113  Mass.  372;  Osborn  v.  Phelps,, 
19  Conn.  63,  48  Am.  Dec.  133;  Miller  v.  Chetwood,  2  N.  J.  Eq.  199; 
Davis  V.  Ely,  104  N.  C.  16,  10  S.  E.  138,  17  Am.  St.  Eep.  667;  Climer 
V.  Hovey,  15  Mich.  18;  Webster  v.  Gray,  37  Mich.  37;  Dennis  v,  Den- 
nis, 4  Rich  Eq.  307;  Westbrook  v.  Harbeson,  2  McCord  Eq.  112; 
Whiteaker  v.  Vanschoiack,  5  Or.  118.  Siee  note  to  Woollam  v.  Heari^, 
2  White  &  T,  Lead.  Gas.  Eq.  484;  1  Sugden  on  Vendors,  243;  2 
Wharton  on  Evidence,  sees.  90-94,  1024.  These  decisions  are  in  ac- 
cord with  the  doctrine  as  accepted  in  England,  tersely  stated  by  one 
of  the  judges  thus:  'In  case  of  an  executory  agreement,  first  to  re- 
form, then  to  decree  an  execution  of  it,  would  be  virtually  to  re- 
peal the  statute  of  frauds':  Townsend  v.  Strangroom,  6  Ves.  328. 
But  Ring  V.  Ashworth,  3  Iowa,  452,  is  decisive  and,  as  it  is  well  sus- 
tained by  authority-,  should  be  followed.  For  a  review  of  the  cases 
see  24  Am.  Law.  Reg.  81." 


HOLMAN  V.  OMAHA    AND    COTJN'CIL    BLUFFS    EAIL- 
WAY  AND  BEIDGE  COMPANY. 

[117  Iowa,  268,  90  N.  W.   833.] 

PRACTICE— Evidence,  Objection  to,  when  not  Sufficiently 
Specific. — If  certain  papers  are  received  in  evidence  against  the  ob- 
.-jection  that  they  are  incompetent,  immaterial,  and  irrelevant,  the 
action  of  the  court  must  be  sustained  if  they  are  competent  and  rele- 
vant, though  some  part  of  one  of  them  may  not  have  been  so,  if  no 
objection  was  made  in  the  trial  court  to  this  particular  part,  and  the 
attention  of  the  court  was  not  called  to  it  in  any  way.      (p.  29b.) 

STATUTE  OF  LIMITATIONS— Agreement  to  Waive— Es- 
toppel.— A  representation  or  agreement  during  the  negotiations  re- 
specting a  cause  of  action,  before  it  is  barred  by  the  statute  of  lim- 
itations, that  the  statute  will  not  be  interposed  against  it,  if  relied 
upon  by  the  creditor  until  the  statutory  period  expires,  operates  as 
an  estoppel  against  the  debtor  and  precludes  him  from  interposing 
the  defense  of  the  statute,     (p.  297.) 
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Action  to  recover  for  personal  injuries  claimed  to  have  l)een 
received  by  the  plaintiff  while  on  a  car  operated  by  the  defend- 
ant corporation.  A  verdict  on  the  former  trial  was  set  aside 
by  the  trial  court,  and  its  action  was  affirmed:  See  Holman  v. 
Omaha  etc.  Bridge  Co.,  110  Iowa,  485,  81  N.  W.  704.  On  the 
next  trial  the  plaintiff  recovered  judgment,  and  the  defendant 
appealed.  Pending  the  appeal,  the  plaintiff  died,  and  his  ad- 
ministrator was  substituted. 

Wright  &  Baldwin,  for  the  appellant. 

riickinger  Brothers,  for  the  appellee. 

^^^  McCLAIX,  J.  This  suit  was  instituted  more  than  two 
years  after  the  injury  was  received,  and  under  the  provisions 
of  Code,  section  3447,  subdivision  3,  it  was  barred,  unless  some- 
thing was  shown  by  the  plaintiff  to  take  it  out  of  the  statute. 
For  this  purpose  the  plaintiff  alleged  in  her  petition  that  at  tlie 
time  of  the  injury,  and  subsequent  thereto,  one  Dimmock  was 
general  superintendent  and  manager  of  the  defendant  corpora- 
tion, and  on  behalf  of  the  defendant,  within  two  years  after 
the  injury,  he  negotiated  with  plaintiff  with  reference  to  a  set- 
tlement of  her  claim,  and,  in  the  course  of  such  negotiation, 
represented  that  the  defendant  would  not  interpose  the  plea 
of  the  statute  of  limitations,  and  that  plaintiff,  relying  on  such 
representation,  failed  to  bring  her  action  within  two  years, 
whereas  she  would  otherwise  have  done  so.  With  reference  to 
this  claim,  it  is  first  objected  that  Dimmock  had  no  authority 
to  waive  the  statute  for  defendant;  but  the  court  instructed 
that  while  the  jury  ^'^  would  not  be  authorized  in  finding  sucli 
authority  in  the  general  employment  of  Dimmock  as  general 
superintendent  and  manager,  nor  in  any  resolutions  of  the 
board  of  directors  authorizing  him  to  settle  specific  claims,  yet 
his  authority  to  negotiate  for  the  settlement  of  this  particular 
case,  and,  in  connection  therewith,  to  waive  the  statute  of  lim- 
itations, might  be  found  from  evidence  showing  that  he  was 
in  the  habit,  with  his  principal's  knowledge  and  consent,  of 
negotiating  such  settlements  without  previous  and  specific  au- 
thority, and  without  the  necessity  of  subsequent  ratification,  and 
that  the  claims  thus  settled  by  him  were  of  such  a  number  and 
character,  and  so  treated  by  the  defendant,  as  to  indicate  a  gen- 
eral intention  and  purpose  upon  the  part  of  defendant's  board 
of  directors  to  intrust  Dimmock  generally  with  authoritv  to 
make  such  settlements  on  his  own  responsibility.  The  correct- 
ness of  this  instruction  as  a  statement  of  law  is  not  questioned, 
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.  and  we  find  that  there  was  sufficient  evidence  to  sustain  a  find- 
ing by  the  jury  that  Dimmock  did  have  the  authority  to  settle 
the  claim  in  question,  and  that  he  did,  in  connection  with  ne- 
gotiations for  a  settlement  had  with  plaintiff  prior  to  the  ex- 
piration of  the  statutory  period,  represent  to  her  that,  if  she 
would  delay  bringing  suit  until  such  negotiations  could  be  com- 
pleted, tlie  defendant. would  not  interpose  the  bar  of  the  stat- 
ute of  limitations,  which  might  accrue  during  such  delay.  It 
is  not  necessary  that  we  set  out  the  evidence,  nor  is  it  our  prac- 
tice to  do  so  in  such  cases. 

In  support  of  plaintiff's  contention  that  Dimmock  had  been 
allowed  to  act  for  defendant  in  making  settlements  of  claims, 
the  pleadings  in  an  action,  brought  by  another  claimant  against 
this  same  defendant  for  personal  injuries  were  offered  in  evi- 
dence, and  received  over  the  objection  as  to  each  on  behalf  of 
defendant  that  they  were  incompetent,  immaterial,  and  irrele- 
vant. It  is  not  now  contended  in  behalf  of  appellant  that  the 
petition  ^''^  or  answer  were  incompetent,  but  it  is  urged  that 
the  reply  contained  an  averment  of  matter  reflecting  on  Dim- 
mock, and  therefore  prejudicial  to  the  defendant  in  this  case, 
and  not  in  any  way  material  to  the  issue  on  which  pleadings 
v.'erc  introduced  in  evidence.  The  difficulty  is  that  no  objec- 
tion was  made  to  this  particular  matter,  it  being  conceded 
that  there  were  averments  in  the  petition,  answer,  and  reply 
which  were  competent  evidence  in  this  case.  The  action  of 
the  court  in  permitting  all  these  pleadings  to  be  introduced 
cannot  be  questioned,  on  account  of  immaterial  matter  in  the 
reply,  unless  the  lower  court's  special  attention  was  called 
thereto,  and  some  action  in  that  respect  was  asked. 

But  an  important  question  of  law  is  involved,  to  wit,  whether 
such  a  waiver,  even  if  made  with  authority,  is  binding  upon 
the  defendant;  that  is,  whether  any  representation  or  agree- 
ment that  the  statute  of  limitations  will  not  be  interposed  is 
valid  and  effectual.  On  this  question  there  is  great  conflict  in 
the  authorities.  The  courts  have  approached  it  from  different 
points  of  view,  and  have  reached  inconsistent  conclusions.  In 
the  early  Xew  York  cases  of  Utica  Ins.  Co.  v.  Bloodgood,  4 
Wend.  652.  and  Gaylord  v.  Van  Loan,  15  Wend.  308,  it  was 
held  that  an  agreement  not  to  plead  the  statute  of  limitations, 
made  before  the  expiration  of  the  statutory  period,  and  relied 
on  by  the  creditor  until  after  the  statutory  period  had  expired, 
operated  as  an  estoppel  in  pais  as  against  the  debtor,  and  pre- 
cluded him  from  interposing  the  defense  of  the  statute  to  de- 
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feat  the  action.  This  view  was  disapproved  in  the  subsequent 
case  of  Shapley  v.  Abbott,  42  N.  Y.  443,  1  Am.  Rep.  548,  which 
i?  the  leading  case  now  relied  on  by  appellant.  In  that  case 
it  was  thought  that,  as  both  parties  were  equally  advised  as  to 
the  law,  the  debtor  had  no  right  to  assume  that  the  creditor 
would  be  bound  by  way  of  estoppel  by  such  an  agreement ;  and 
this  view  received  some  countenance  in  ^''^  Andreae  v.  Red- 
field,  98  U.  S.  225.  In  Crane  v.  French,  38  Miss.  503,  the 
view  is  expressed  that  an  agreement  not  to  plead  the  statute 
of  limitations,  not  amounting  to  an  acknowledgment  or  new 
promise  in  writing,  within  statutory  provisions,  would  be  con- 
trary to  public  policy,  and  therefore  not  effectual  to  defeat 
the  bar.  On  the  other  hand,  it  has  been  held  in  a  number  of 
cases  that,  even  though  the  statute  requires  an  acknowledgment 
or  new  promise  in  such  case  to  be  in  writing,  yet  the  plea  of 
the  statute  of  limitations  will  not  be  allowed  where,  in  view 
of  a  parol  agreement  not  to  plead  the  statute,  relied  on  by  the 
other  party,  the  interposition  of  the  defense  would  be  "uncon- 
scientious and  inequitable,  and  would  perpetrate  a  fraud"; 
Cecil  V.  Henderson,  121  ¥.  C.  244,  28  S.  E.  481;  State  Trust 
Co.  V.  Sheldon,  68  Vt.  259,  35  Atl.  177;  State  Loan  etc.  Co. 
V.  Cochran,  130  Cal.  245,  62  Pac.  466,  600;  Quick  v.  Corlies, 
39  IST.  J.  L.  11.  In  view  of  the  fact  that  the  debtor  raav  waive 
the  benefit  of  the  statute  of  limitations  by  failing  to  interpose 
the  defense  in  the  proper  manner,  we  see  no  particular  difficulty 
in  the  way  of  holding  that  the  debtor  may,  at  least,  by  an  in- 
dependent contract  made  after  the  statutory  period  has  com- 
menced to  run,  deprive  himself,  for  a  limited  time  at  any  rate, 
of  the  right  to  interpose  the  statutory  privilege.  The  argument 
as  against  such  a  contract,  on  the  ground  of  public  policy,  can 
hardly  be  stronger  than  the  claim  of  immunity  from  the  result 
of  fraud  or  unconscionable  advantage  arising  out  of  the  rep- 
resentation relied  on  by  the  other  party,  that  the  statutory  bar 
would  not  be  interposed.  But  we  need  not  decide  the  question 
as  to  the  validity  of  such  a  contract,  for  no  such  contract  is 
involved  in  this  case.  We  desire  to  insist  on  the  distinction 
between  a  ease  of  contract  and  a  case  of  estoppel.  It  may  bo 
that  such  a  contract  duly  entered  into,  would  operate  as  an  es- 
toppel, but  it  is  clear  that  an  estoppel  may  arise  without  con- 
tract. For  instance,  it  has  been  held  that  a  representation  by 
which  ^''^  a  debtor  whose  property  has  been  sold  under  exe- 
cution has  been  induced  to  let  the  statutory  period  of  redemp- 
tion expire  without  making  redemption,  in  reliance  on  the  rep- 
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resentation  of  the  purchaser  that  redemption  would  be  allowed 
after  the  expiration  of  such  period,  would  estop  the  purchaser 
from  resisting  redemption  by  the  debtor  after  the  statutory 
period:  Schroeder  v.  Young,  *161  U.  S.  334,  16  Sup.  Ct.  Eep. 
?12.  The  case  just  cited  furnishes  an  excellent  illustration 
of  an  estoppel  where  there  is  no  contract,  for,  while  the  debtor 
did  rely  on  the  promise  of  the  purchaser,  there  was  evidently 
no  agreement  on  the  part  of  the  debtor  to  do  anything,  and 
therefore  no  consideration  for  the  purchaser's  promise  to  allow 
the  debtor  to  redeem.  Adopting,  as  we  think  we  well  may, 
the  analogy  of  the  cited  case,  we  find  no  difficulty  in  the  pres- 
ent case  in  holding  that  although  the  defendant  did  not  defi- 
nitely promise  to  pay  any  sum  by  way  of  settlement,  and  the 
plaintiff  did  not  promise  to  forbear  suit  for  any  specified  period, 
nevertheless,  if  Dimmock,  for  the  defendant,  gave  assurance 
that  the  statutory  limitation  would  not  be  interposed,  with  the 
intention  that  plaintiff  should  rely  on  such  assurance,  and 
plaintiff,  relying  on  such  assurance,  postponed  the  bringing  of 
action  until  after  the  expiration  of  the  statutory  period,  then 
the  defendant  estopped  itself  from  interposing  the  statutory 
l.-ar  to  this  action,  which  was  brought  as  soon  as  it  became  ap- 
parent that  the  negotiations  for  an  adjustment  of  the  claim 
would  be  ineffectual.  By  putting  our  decision  squarely  on  the 
doctrine  of  estoppel,  and  not  on  that  of  contract,  we  avoid 
difficulties  which  have  been  experienced  when  a  contract  has 
been  relied  on,  either  as  binding  in  itself,  or  as  a  basis  of  an 
estoppel.  For  instance,  we  are  not  troubled  as  the  court  was 
in  Kellogg  v.  Dickinson,  147  Mass.  432,  18  N.  E.  223,  with 
the  question  whether  the  promise  not  to  interpose  the  statutory 
bar  is  to  be  *'"'*  effectual  without  limit  of  time,  for  the  estop- 
pel would  only  be  effective  so  long  as  the  credtior  reasonably 
relied  upon  defendant's  representations  as  an  excuse  for  not 
instituting  the  action:  Cowart  v.  Perrine,  21  IST.  J.  Eq.  101. 
Our  conclusion  finds  support  in  Cecil  v.  Henderson,  121  jSJ". 
C.  244,  28  S.  E.  481,  Missouri  Pac.  Piy.  Co.  v.  B.  F.  Coombs 
cj  Bro.  Commission  Co.,  71  Mo.  App.  299,  State  Loan  etc. 
Co.  V.  Cochran,  130  Cal.  245.  62  Pac.  466,  600,  and  Eandon 
\.  Toby,  11  How.  493,  519,  and,  as  already  indicated,  in  Gay- 
lord  V.  Van  Loan,  15  Wend.  308,  and  Utica  Ins.  Co.  v.  Blood- 
good,  4  Wend.  652,  in  which  we  think  the  correct  doctrine  is 
recognized,  although  they  are  discredited,  as  we  have  seen,  in 
tlie  later  case  in  the  same  state.  The  reasoning  on  which  Ave 
rely  is  quite  fully  set  out,  and  the  authorities  in  support  of  it 
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collected,  in  the  first  opinion  in  Bridges  v.  Stc-phens,  132  Mo. 
524,  34  S.  "W.  555;  but  in  that  case  the  court  was  evenly  di- 
vided on  the  question.  Our  conclusion  is  also  supported,  by 
•  analogy,  in  Bish  v.  Hawkeye  Ins.  Co.,  69  Iowa,  184,  28  N".  W. 
553,  Little  v.  Phoenix  Ins.  Co.,  123  Mass.  380,  25  Am.  Eep. 
96,  and  like  cases,  where  it  is  held  that  an  insurance  company 
may  estop  itself  to  set  up  a  contractual  limitation  of  the  time 
for  bringing  action  by  representations  inducing  the  insured  to 
believe  that  such  limitations  will  not  be  relied  on.  We  con- 
clude, therefore,  that  the  lower  court  did  not  err  in  overruling 
objections  to  evidence  tending  to  show  that  such  representa- 
tions as  we  have  referred  to  were  made  by  Dimmock  to  plain- 
tiff for  the  purpose  of  inducing  her  to  refrain  from  bringing 
action  until  after  the  statutory  limitation  had  expired. 

We  find  no  error  in  the  action  of  the  lower  court  and  the 
judgment  is  affirmed. 


Estoppel  to  Plead  the  Statute  of  Limitafionfi  may  arise  from  the 
agreement  of  the  party  liable:  Burton  v.  Stevens,  24  Yt.  131,  58  Am. 
Dec.  153.  See  the  note  to  Klass  v.  City  of  Detroit,  95  Am.  St.  Eep. 
411,   on  estoppel  to  plead  the  statute  of  limitations. 


CORNELL  V.  EODABAUGH. 

[117  Iowa,   287,  90  N.  W.  599.] 

VENDOR  AND  VENDEE— Damage  for  Breach  of  Contract, 
when  not  Restricted  to  Nominal.— The  recover^'  for  a  breach  of  a 
vendor's  contract  to  convey  will  not  be  restricted  to  nominal  damages, 
on  the  ground  that  he  was  unable  to  convey,  because  he  had  made  a 
lease  which  he  had  forgotten,  and  the  lessee  refused  to  surrender  pos- 
session except  on  the  payment  of  an  unreasonable  sum.     (p.  300.) 

VENDOR  AND  VENDEE.— The  Measure  of  Damages  for  a 
Breach  of  a  Contract  to  Convey  Land  is  the  difference  between  Avhnt 
it  is  actually  worth  and  what  the  plaintiff  agreed  to  pay  for  it.  (p. 
301.) 

Suit  for  the  specific  performance  of  a  contract  to  convey. 
The  plaintiff  amended  his  petition  for  the  purpose  of  asking 
tliat  he  might  have  judgment  for  damages  if  the  court  found 
the  defendants  unable  to  make  a  conveyance.  The  trial  court 
found  that  there  was  an  outstanding  life  lease  previously  ex- 
ecuted by  the  defendants  to  a  third  party,  fixed  a  day  for  the 
removal  of  such  encumbrance  and  the  making  of  a  deed,  and 
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provided  that,  on  default  thereof,  the  pLaintifF  should  have 
judgment  for  four  hundred  and  nine  dollars  damages.  The 
defendant  appealed. 

Leggett  &  IMcKemcy,  for  the  appellants. 

Raney  &  Simmons,  for  the  appellee. 

2SS  WATERMXa^,  J.  On  the  twentv-eighth  day  of  Octo- 
ber, 1898,  the  defendants,  through  their  lawfully  authorized 
agent,  entered  into  a  written  contract  with  plaintiff  whereby 
they  sold  him  thirty-two  and  seventy-two  one-hundredths  acres 
of  land  in  Jefferson  county  at  the  price  of  thirty-seven  dollars 
and  fifty  cents  per  acre.  The  agreement  recited  that  plaintiff 
had  that  day  deposited  in  the  savings  bank  at  Fairfield,  as  part 
consideration,  the  sum  of  one  hundred  and  fifty  dollars,  and, 
upon  paying  the  remainder,  one  thousand  and  seventy-seven 
dollars,  to  said  bank,  on  or  before  December  1st  of  that  year, 
was  to  receive  a  warranty  deed  of  the  land,  together  with  an 
abstract  showing  a  clear  title.  The  writing  was  executed  by 
plaintiff  in  person,  and  by  defendants  through  their  said  agent. 
Payment  and  tender  were  made  by  plaintiff  as  agreed.  One 
Wolf  was  in  possession  of  the  land  at  the  time  of  the  execution 
of  this  contract,  and  it  is  his  possession  that  gives  rise  to  the 
])resent  controversy.  It  seems  that  Wolf's  rights  were  first  ob- 
tained in  the  year  1894  under  a  lease  from  defendant,  Isal)elle 
Eodabaugh,  which  gave  him  the  use  and  occupancy  of  the  land 
during  the  lessor's  pleasure  in  consideration  of  his  paying  taxes 
and  keeping  up  repairs.  It  is  claimed  by  defendants  that  in 
the  year  1896  Wolf  represented  that  the  first  lease  was  lost, 
and  at  his  request  defendant,  Isabelle  Rodabaugh,  executed  an- 
other lease  to  him,  intending  it  to  contain  the  same  terms  as 
the  first,  but  that  unknown  to  her  it  was  made  to  grant  a  ten- 
ancy during  the  life  of  said  Wolfe  and  his  wife.  Defendants 
assert  that  Isabelle  Eodabaugh  acted  in  good  faith  at  the  time 
the  contract  with  plaintiff  was  made,  believing  Wolf's  ^®^  ten- 
ancy could  be  terminated  at  her  will;  that  she  has  made  every 
exertion  to  induce  Wolf  to  surrender  his  lease,  but  without 
avail;  and  she  asserts  it  would  be  inequitable  to  compel  her 
to  clear  the  title  or  pay  any  substantial  sum  in  damages. 

1.  Isabelle  Eodabaugh  was  some  eighty  years  of  age  when 
the  contract  with  plaintiff  was  made.  We  do  not  understand 
there  is  any  issue  as  to  the  fairness  of  the  agreement,  nor  any 
objection  made  by  defendants,  so  far  as  the  pleadings  are  con- 
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cerned,  to  carrying  it  out,  save  that  they  are  unable  to  perform. 
We  may  therefore  disregard  what  is  said  by  appellants  in  ar- 
gument as  to  inadequacy  of  consideration. 

2.  The  principal  question  discussed  relates  to  the  measure 
of  damages  in  a  case  of  this  kind.  Appellants  contend  that  if 
the  vendor  acts  in  good  faith,  and  is  prevented  from  conveying 
by  unforeseen  causes  which  he  could  not  control,  no  more 
than  nominal  damages  should  be  allowed  merely  for  the  failure 
to  perform,  and  cites:  Foley  v.  McKeegen,  4  Iowa,  1,  66 
Am.  Dec.  107;  Sweem  v.  Steele,  5  Iowa,  352;  Beard  v.  De- 
laney,  35  Iowa,  16;  Sawyer  v.  Warner,  36  Iowa,  333;  Bonner 
V.  Eodenbaugh,  61  Iowa,  269,  16  N.  W.  127.  The  language 
relied  upon  by  appellants  is  found  first  in  Foley  v.  McKeegan, 
4  Iowa,  1,  66  Am.  Dec.  107,  and  is  quoted  with  approval  in 
the  other  cases,  but  it  is  a  part  only  of  the  rule  laid  down.  We 
set  out  the  statement  of  the  rule  upon  which  reliance  is  had, 
for  the  purpose  of  showing  that  appellant's  case  does  not  come 
even  within  its  terms.  "If  the  vendor  is  honest,  and  cannot 
convey  because  of  unforeseen  causes  which  he  could  not  con- 
trol, the  vendee  should  recover  only  nominal  damages.  We  be- 
lieve that  the  measure  of  damages  should  depend  upon  the 
cause  of  the  failure.  If  the  person  selling  is  honest,  and  is 
prevented  from  making  the  conveyance  by  unforeseen  causes 
which  he  could  not  control,  plaintiff  should  recover  only  nom- 
inal ^^^  damages."  It  will  be  noticed  this  language  applies 
only  to  the  honest  vendor  who  cannot  convey,  not  to  one  who 
finds  it  merely  somewhat  expensive  to  do  so.  It  is  undisputed 
that  defendants  could  have  procured  the  surrender  of  Wolf's 
lease  upon  payment  of  three  hundred  dollars,  and  they  refused 
to  do  it.  They  were  able  to  make  the  title  they  agreed  to  con- 
vey, and  refused  on  account  of  the  expense.  The  rule  restrict- 
in  sf  damages  in  cases  of  this  kind  to  those  only  nominal  should 
not  be  extended.  In  2  Sutherland  on  Damages,  section  579,  it 
is  said :  "The  reasoning  upon  which  the  damages  have  been 
ipade  merely  nominal  against  a  defaulting  vendor  who  has 
acted  in  good  faith,  and  been  prevented  from  performing  by 
unforeseen  causes,  has  not  been  entirely  satisfactory  even  to 
judges  who  have  applied  that  rule  in  consequence  of  the  sup- 
posed weight  of  general  or  local  authority The  vendor 

has  the  means  of  ascertaining  his  title,  and  where  he  undertakes 
absolutely  to  convey  a  particular  estate  it  is  more  consistent 
with  the  responsibility  which  the  law  attaches  to  all  other  un- 
dertakings to  impose  the  obligation  which  it  imports,  and  the 
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liability  to  make  full  compensation  on  default."  "WHiile  there 
is  no  such  issue  tendered  by  the  pleadings,  the  thought  runs 
all  through  appellants'  argument  that  the  lease  to  Wolf  was 
procured  by  his  fraud.  If  this  were  so,  that  encumbrance 
could,  in  a  proper  proceeding,  have  been  annulled,  and  there- 
fore would  present  no  serious  obstacle  to  the  performance  of 
the  contract.  If  it  is  valid,  the  mere  fact  that  Isabelle  Eoda- 
baugh  forgot  its  terms  when  she  made  this  contract  should  not 
excuse  the  performance  of  her  obligation. 

3.  The  trial  court  allowed,  as  damages,  the  difference  be- 
tween what  the  land  was  actually  worth  and  the  price  which 
plaintiff  agreed  to  pay.  Under  the  facts,  this  was  a  correct 
measure:  Yokom  v.  McBride,  56  Iowa,  139,  8  N.  W.  795,  and 
oases  above  cited.  See,  also,  Muenchow  v.  Eoberts,  77  Wis. 
520,  46  K  W.  802. 

Affirmed. 


A  Vendor  Who  Contracts  to  convey  land  must  respond  to  the  vendee 
in  damages  to  the  extent  of  the  difference  between  the  contract  price 
and  the  value  of  the  land  at  the  time  of  the  breach,  when  he  has 
title  and  for  any  reason  refuses  to  convey:  Hall  v.  Delaplaine,  5  Wis. 
206,  68  Am.  Dec.  57;  Kirkpatrick  v.  Downing.  58  Mo.  32,  17  Am.  Eep. 
678.  Only  nominal  damages  can  be  recovered,  however,  if  the  breach 
is  due  to  a  failure  of  title:  Gerbert  v.  Trustees,  59  N.  J.  L.  160,  59 
Am.  St.  Eep.  578,  35  Atl.  1121.  If  he  contracts  in  good  faith,  believ- 
ing he  has  a  good  title,  and  afterward,  on  discovering  his  title  to  be 
defective,  for  that  reason  refuses  or  is  unable  to  fulfill  his  contract, 
he  is  liable  only  for  nominal  damages;  but  this  rule  should  not  in  any 
degree  be  extended,  but  strictly  limited  to  those  cases  coming  exactly 
within  it:  Pumpelly  v.  Phelps,  40  N.  Y.  59,  100  Am.  Dec.  463. 


EDWARDS  AND  WALSH   CONSTRUCTIOX  COMPANY 
V.  JASPER  COUNTY  AND  CITY  OF  NEWTON. 

[117  Iowa,  365,  90  N.  W.  1006.] 
DEDICATION,  When  Inferable.— Where,  on  a  town  plat,  prop- 
erty is  called  a  public  square,  and  it  is  subsequently  patented  to  the 
county  commissioners  and  their  successors  in  office,  and  a  courthouse 
and  jail  are  erected  thereon,  dedication  of  the  square  to  the  county 
must  be  inferred.  The  intent  of  the  parties  is  controlling,  and  where 
it  is  not  specifically  shown  by  the  language  of  the  grant,  it  may  be 
established  by  parol,     (p.  303.) 

AN  ASSESSMENT  Against  the  Property  of  a  County  is  Suffi- 
ciently Established,  by  proving  that  the  plat  made  by  the  city  engin- 
eer was  adopted  and  assessments  levied  iu  accordance  therewith,  and 
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that  the  resolution  adopted,  though  it  has  since  been  lost,  specifically 
named  the  county  as  one  of  the  parties  against  whom  assessments. 
were  levied,     (p.  304.) 

STREET  ASSESSMENTS— Estoppel  to  Contest.— Though  a 
Contract  for  Doing  Work  upon  a  Public  Street  Contains  an  Unlawful 
Provision  that  all  the  laborers  to  be  employed  shall  be  citizens  of 
the  town,  yet  if  none  of  the  parties  interested  object,  and  the  work 
is  done  and  the  benefits  received  by  the  property  owners,  and  it  i» 
not  claimed  that  any  damages  resulted  from  this  provision,  the  as- 
sessment  cannot  be  suecessfully  resisted  because  thereof,     (p.   30.5. ^ 

PUBLIC  STREETS— Abutting  Property  Owner,  Who  is.— The 
fact  that  a  strip  of  land  around  a  public  square  and  between  it  and 
the  public  streets  has  been  dedicated  to  the  public  use  as  part  of  the 
streets  and  as  a  place  for  hitching  and  standing  teams,  does  not  pre- 
vent the  county,  as  the  owner  of  such  square,  from  being  an  abutting 
proi>erty   owner,     (p.    30.5.) 

STREET  ASSESSMENTS  Against  Public  Property— Presump- 
tion Respecting  Authority  to  Levy.— The  rule  that  the  intention  to 
exempt  public  property  from  taxation  will  be  presumed,  because  it 
is  not  probable  that  the  public  will  tax  itself  to  raise  moneys  to  pay 
to  itself,  is  inapplicable  to  special  assessment  for  public  improvement, 
(p.  312.) 

STREET  ASSESSMENTS.— The  Exemption  of  Property  from 
Taxation  does  not  include  its  exemption  from  special  assessments  for 
street  improvements,     (p.  312.) 

STREET  ASSESSMENTS— Public  Property  Which  is  Subject 
to. — A  Public  Square,  the  title  to  which  is  vested  in  the  county  com- 
missioners and  their  successors  in  ofP.ce,  and  on  which  a  courthouse 
and  jail  have  been  erected,  and  which  is  used  as  a  seat  of  justice 
for  the  county,  is  subject  to  assessment  for  the  improvement  of  streets 
abutting  thereon,     (p.   314.) 

Action  against  Jasper  county  and  the  city  of  Xewton  based 
on  special  assessments  for  the  costs  of  improving  streets  around 
the  courthouse  square.  The  county  claimed  that  this  square 
was  exempt  from  assessment,  and  the  city,  that  as  the  plain- 
tiff had  accepted  assessment  certificates  in  full  payment  of  its 
claim,  there  was  no  liability  on  its  part.  The  trial  court  dis- 
missed the  petition  and  the  plaintiff  appealed. 

E.  J.  Salmon  and  X.  T.  Guernsey,  for  the  appellant. 

Henry  Silwold,  county  attorney,  William  Conner,  W.  0. 
McElroy,  A.  F.  Brown  and  J.  Edward  Mershon,  for  the  ap- 
pellees. 

^^'  DEEMER,  J.  In  May,  1846,  commissioners  appointed 
for  that  purpose  located  the  seat  of  justice  in  Jasper  county, 
and  named  it  Xewton.  A  survey  and  plat  of  the  town  was 
laade  Ijy  the  county  surveyor  under  the  directions  of  the 
county  commissioners.     This  plat  showed  what  was  called  "a 
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public  square^'  near  the  center  of  the  town.  It  also  appears 
that  these  commissioners  obtained  a  patent  for  the  land  on 
which  the  town  was  situated,  June  1,  1848.  This  patent  con- 
veyed the  land  to  said  commissioners,  as  such,  and  to  their  suc- 
cessors in  office  forever.  In  1849  a  small  courthouse  and  a 
jail  were  erected  upon  the  public  square,  and  it  has  been  used 
for  county  purposes  and  as  the  seat  of  justice  for  said  county 
ever  since.  The  evidence  shows  that  the  commissioners  in- 
tended the  square  to  he  used  by  the  county  as  a  place  for  its 
public  buildings;  that  the  county  took  charge  of  and  improved 
it,  sunk  wells,  graded  and  cared  for  it  down  to  the  time  this 
controversy  arose.  Although  the  original  dedication  was  some- 
what ambiguous,  there  is  no  doubt  in  our  minds  that  the 
dedicators  intended  to  dedicate  the  square  to  the  county,  and 
that  the  county  accepted  the  dedication.  The  parties  in  interest 
placed  this  construction  upon  the  grant,  and  there  is  nothing 
in  the  language  of  the  dedication  which  negatives  this  idea. 
The  intent  of  the  parties  is  controlling,  and,  where  such  intent 
is  not  specifically  shown  by  the  language  of  the  grant,  it  may 
be  established  by  parol:  Agne  v.  Slitsinger,  96  Iowa,  181,  64 
N.  W.  836,  and  cases  cited;  Young  v.  Mahaska  County,  88 
Iowa,  681,  56  N.  W.  177.  In  June  of  the  year  1897  the  city 
of  Xewton,  in  which  the  public  square  is  located,  by  proper 
resolution  determined  to  pave  certain  streets  within  the  city, 
including  these  on  the  four  sides  of  the  square.  By  the  terms 
of  the  contract  let  pursuant  to  this  resolution  the  contractors 
were  to  accept  special  assessment  certificates  against  abutting 
property  in  compensation  for  their  labor.  The  paving  was 
done  according  to  the  ^**^  terms  of  the  contract,  and  duly  in- 
spected and  accepted  by  a  foreman  employed  by  the  city.  This 
action  of  the  foreman  was  approved  by  the  city  council.  There- 
after the  city  engineer  filed  a  plat  and  schedule  of  the  taxes  eg 
be  assessed  against  the  property  fronting  on  the  improvement. 
This  plat  designated  the  frontage  in  feet,  and  the  amount  pro- 
posed to  be  assessed  on  all  property  benefited  thereby,  including 
the  square  in  question.  This  plat  was  approved  by  the  city 
council,  and  an  ordinance  was  passed  making  assessments  ac- 
cordingly. Jasper  county  was  not  mentioned  in  terms  in  tlie 
(ordinance  as  recorded,  but  notice  was  given  to  it  of  the  assess- 
ment, directing  it  to  make  olijections,  if  any  it  had,  to  the 
proposed  assessment,  at  a  time  fixed  in  the  notice.  The  county 
appeared  in  response  to  this  notice,  and  filed  objections  to  the 
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proposed  assessment,  based  on  some  of  the  grounds  urged  on 
this  appeaL 

While  there  is  no  record  showing  an  assessment  against  the 
county,  it  affirmatively  appears  that  the  original  resolution  or 
ordinance  in  fact  passed  by  the  council  included  all  assess- 
ments as  recommended  by  the  city  engineer,  and  that  the  pro- 
test filed  by  the  county  was  disregarded.  In  recording  the 
resolution  or  ordinance,  the  assessment  in  terms  against  the 
county  was  omitted  by  mistake  or  carelessness  on  the  part  of 
the  city  clerk.  An  assessment  certificate  against  the  public 
square  was  thereupon  issued  to  the  plaintiff,  and  this  action 
is  upon  that  certificate,  and  for  judgment  against  the  city  in 
the  event  the  assessment  certificate  is  for  any  reason  found  in- 
valid. In  addition  to  the  point  already  considered,  there  are 
other  minor  questions  to  be  disposed  of  before  going  to  the 
real  merits  of  the  controversy.  The  defendant  county  con- 
tends that  there  was  never  a  valid  assessment  against  its  prop- 
fcirty,  and  that  plaintiff  cannot  recover.  It  must  be  conceded 
that  the  record,  as  made  up,  does  not  in  express  terms  show 
an  assessment.  The  plat  made  by  the  city  engineer  referred 
to  in  the  resolution  was  specifically  ^^^  adopted,  and  assess- 
ments were  levied  in  accord  therewith.  There  is  also  a  show- 
ing that  when  the  resolution  was  adopted  the  county  was  speci- 
fically named  as  one  of  the  parties  against  whom  the  assess- 
ment was  levied,  and  the  amount  thereof  was  stated.  This 
original  resolution  is  lost,  but  there  is  no  doubt  as  to  its 
contents.  We  are  constrained  to  hold  that  the  resolution  as 
recorded  of  itself  furnished  sufficient  evidence  of  an  assess- 
ment under  the  authority  of  Dittoe  v.  City  of  Davenport,  74 
Iowa,  GG,  36  IST.  W.  895.  But  if  this  be  not  true,  the  evidence 
clearly  shows  an  assessment  in  fact,  and  this  is  sufficient  to 
support  the  action:  Locker  v.  Keiler,  110  Iowa,  707,  85  jST.  W. 
433;  Morgan  v.  Wilfley,  71  Iowa,  212,  32  N".  W.  265;  Prouty 
v.  Tallman,  65  Iowa,  354,  21  N.  W.  675;  Hutchinson  v.  Board, 
66  Iowa,  35,  23  N.  W.  249.  There  was  a  provision  in  the  pay- 
ing contract  to  the  efi:ect  that  all  the  laborers  employed  by 
plaintiff,  except  overseers  and  skilled  men,  should  be  citizen^ 
of  the  city  of  Newton.  This  provision  is  relied  upon  to  in- 
validate the  contract  under  the  rule  announced  in  People  v. 
Color,  166  N.  Y.  1,  82  Am.  St.  Eep.  605,  59  N.  E.  716.  That 
case  is  really  an  authority  against  the  defendant  county. 
There,  as  here,  the  work  was  completed,  and  the  city  as  well 
as  the  property  owners  had  received  the  benefit  thereof.     There 
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io  no  claim  that  any  damage  resulted  either  to  the  city  or  to 
the  property  owners  by  reason  of  increased  cost  in  the  doing 
of  the  work  or  otherwise.  Having  had  the  benefits  of  the  work, 
it  does  not  lie  in  the  mouth  of  the  county  or  the  city  to  say 
that  it  will  not  pay  therefor  on  account  of  this  provision  of  the 
contract.  The  other  cases  cited  by  the  county  on  this  proposi- 
tion are  not  in  point. 

Some  time  after  the  county  commenced  to  use  the  square  the 
fences  inclosing  the  same  were  set  back  some  twelve  feet  from, 
the  street  lines  as  shown  by  the  recorded  plat.  For  more  than 
twenty  years  the  city  used  these  twelve-foot  strips  as  a  part  of 
the  streets,  and  as  a  place  for  hitching  and  standing  ^"^^  teams. 
In  1897  the  city  brought  action  against  the  county  enjoining  it 
from  asserting  title  to  these  strips,  claiming  that  they  had  been 
dedicated  to  the  public  as  streets,  or  as  parts  of  the  streets 
around  the  block,  and  that  the  city  had  accepted  the  dedication. 
A  decree  was  passed  in  that  case  finding  for  the  city.  It  is 
now  contended  that  by  reason  of  the  presence  of  these  strips 
the  county  was  not  an  abutting  property  owner.  There  is  no 
merit  in  this  claim.  These  strips  became  parts  of  the  public 
streets,  and  were  paved  as  such  up  to  the  lines  of  the  block  as 
they  existed  after  these  twelve-foot  strips  were  taken  off. 
There  can  be  no  doubt  that  these  strips  became  parts  of  the 
streets.  The  city  claimed  title  to  them  as  such,  and  the  de- 
cree in  the  action  against  the  county  established  the  city's 
claim.  Surely  the  city  did  not  acquire  the  title  either  by  pre- 
scription or  otherwise,  except  for  street  purposes,  and  the  de- 
fendant county's  property  abuts  upon  these  enlarged  streets. 

We  have  now  disposed  of  the  minor  contentions  in  the  case 
against  the  county,  and  come  to  the  more  difficult  and  con- 
trolling questions  in  the  case.  To  state  them  in  the  language 
found  in  appellee's  brief,  they  are  as  follows :  "1.  Was  the  court- 
house site  subject  to  special  assessments?  2.  Did  Jaspar  county 
hold  the  legal  title  to  the  public  square?"  The  first  of  these 
questions  has  given  rise  to  much  contrariety  of  opinion  in 
the  decisions  of  the  courts,  and  is  by  no  means  easy  of  solution. 
It  is  also  rendered  more  than  ordinarily  perplexing  by  reason 
of  at  least  two  prior  decisions  of  this  court,  of  which  we  shall 
hereinafter  refer.  The  statutes  of  the  state,  so  far  as  applicable, 
read  as  follows :  "The  following  classes  of  property  are  not  to 
be  taxed,  and  they  may  be  omitted  from  the  assessment  herein 
required:  1.  The  property  of  the  I'nited  States,  and  of  this 
state,  ....  the    property    of    a    county,  ....  when    devoted 
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entirely  to  public  use  and  not  held  for  pecuniary  profit'^ :  ^'^^ 
McClain's  Code,  sec.  1271.  Section  1274,  which  is  the  section 
following  the  exemption  statute,  commences:  "All  other  prop- 
erty, real  and  personal,  is  subject  to  taxation  in  the  manner 
directed."  Section  1271  exempts  from  taxation  the  property 
of  cities  as  well  as  counties.  The  law,  however,  charges  coun- 
ties with  the  obligation  to  maintain  county  roads,  and  im- 
poses a  like  obligation  upon  cities.  McClain's  Code,  section 
630,  is  as  follows:  "They  [cities]  shall  have  power  to  construct 
sidewalks,  to  curb,  pave,  gravel,  macadamize  and  gutter  any 
highway  or  alley  therein,  and  to  levy  a  special  tax  on  the  lots 
and  parcels  of  land  fronting  on  such  highway  or  alley  to  pay 
the  expense  of  such  improvement.".  Section  649  goes  on  to 
provide :  "Each  municipal  corporation  may  by  a  general  ordin- 
ance prescribe  the  mode  in  which  the  charge  on  the  respective 
owners  of  lots  or  lands,  and  on  the  lots  or  lands,  shall  be 
assessed  and  determined  for  the  purposes  authorized  by  this 
chapter;  such  charge,  when  assessed,  shall  be  payable  by  the 
owner  or  owners  at  the  time  of  the  assessment  personally,  and 
shall  also  be  a  lien  upon  the  respective  lots  or  parcels  of  land 
from  the  time  of  the  assessment.  Such  charge  may  be  col- 
lected and  such  lien  enforced  by  a  proceeding  in  law  or  equity, 
either  in  the  name  of  such  corporation,  or  of  any  person  to 
whom  it  shall  have  directed  payment  to  be  made.  In  any  such 
proceedings,  where  pleadings  are  required,  it  shall  be  sufficient 
to  declare  generally  for  work  and  labor  done  and  materials 
furnished  on  the  particular  street,  alley,  or  highway.'^  On  the 
one  hand  it  is  contended  that  the  power  to  levy  special  assess- 
ments against  all  kinds  of  property  is  specifically  authorized, 
and  that  the  exemption  statute  quoted  as  reference  only  to 
general  taxation;  that  property  of  the  county  is  not  exempt, 
and  that  such  property  is  as  much  benefited  as  and  other. 
Plaintiff's  counsel  also  calls  our  attention  to  the  distinction 
between  an  exemption  from  taxation  and  an  exemption  from 
special  assessments,  and  refers  us  to  Sioux  ^''^  City  v.  Inde- 
pendent School  Dist.,  55  Iowa,  150,  7  N.  W.  488.  On  the 
other  hand,  it  is  argued  that  the  property  of  the  county  used 
for  governmental  purposes  is  not  taxable,  nor  is  it  liable  to 
special  assessments,  in  the  absence  of  express  statutorv  author- 
ity; that  it  is  not  a  question  of  exemption,  but  a  question  of 
power;  and  that  public  property  is  not  subject  to  any  kind  of 
a  tax  burden  in  the  absence  of  express  statutory  authority. 
Defendant  county  also  claims  that  there  are  certain  implied 
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exemptions  from  all  kinds  of  taxation,  and  that  the  property  of 
municipalities  is  not  in  any  proper  sense  taxable .  It  relies 
largely  upon  Polk  Co.  Sav.  Bank  v.  State,  69  Towa,  24,  28  N. 
W."416,  and  Construction  Co.  v.  Ainley,  109  Iowa,  386,  80  N. 
W.  510,  and  numerous  authorities  from  other  states,  to  some  of 
which  we  shall  refer  during  the  course  of  this  opinion.  That 
our  own  cases  are  in  apparent  conflict  notwithstanding  the 
attempt  made  in  the  Polk  Co.  Sav.  Bank  case  to  explain  the 
previous  decision  in  the  Sioux  City  case,  must  be  conceded. 
The  duty  of  maintaining  public  schools  is,  as  it  seems  to  us, 
strictly  a  public  and  governmental  function.  The  only  real 
distinction  between  the  cases  lies  in  the  fact  that  in  one  the 
action  was  against  a  school  district,  which,  under  our  statute, 
may  be  sued  in  an  action  at  law,  while  in  the  other  the  action 
was  against  the  state,  which  cannot  be  sued;  and,  in  the  event 
judgment  is  obtained  against  it,  that  judgment  cannot  be  en- 
forced. By  reason  of  these  decisions  we  are  reduced  to  one  of 
four  extremities:  1.  To  make  the  distinction  above  indicated; 
2.  To  hold  that  the  latter  case  overrules  the  former;  3.  To  hold 
that  there  is  some  such  distinction  as  is  indicated  in  the  Polk 
Co.  Sav.  Bank  case ;  or  4.  To  return  to  the  doctrine  of  the 
Sioux  City  case.  So  much  may  be  said  in  favor  of  either  con- 
tention made  by  the  parties,  that,  as  usual,  the  adjudicated 
cases  are  in  direct  and  irreconcilable  conflict,  and  it  is  useless 
to  try  to  harmonize  them.  One  line  proceeds  upon  the  theory 
that  under  statutes  similar  ^"^^  to  our  own,  all  property  abut- 
ting upon  the  streets  or  alleys,  and  all  owners  of  property,  are 
subject  to  special  assessments;  that  taxation  is  the  rule  and  ex- 
emption the  exception,  and  that  an  exemption  statute  should 
be  strictly  construed;  that  while  the  property  of  a  municipal 
corporation  cannot  be  sold  under  execution^  or  a  lieu  declared 
against  it,  yet  the  tax  is  a  personal  charge  against  the  owner, 
which  may  be  enforced  by  mandamus  or  other  appropriate 
remedies .  The  following  are  of  that  class :  City  of  Sioux  City 
v.  Independent  School  Dist.,  55  Iowa,  150,  7  N.  W.  488;  Mc- 
Lean Co.  V.  City  of  Bloomington,  106  111.  209;  City  of  Xew 
Orleans  v.  Warner,  175  U.  ^S.  120,  20  Sup.  Ct.  Eep.  44; 
Adams  County  v.  City  of  Quincey,  130  111.  566,  22  ^.  E.  624; 
I'ranklin  Co.  Commrs.  v.  City  of  Ottawa,  49  Kan.  747,  33  Am. 
St.  Eep.  396,  31  Pac.  788;  St.  Louis  Public  Schools  v.  City  of 
St.  Lewis,  26  Mo.  468 ;  Hassan  v.  City  of  Eochester,  67  N^  Y. 
528;  In  re  Vacation  of  Howard  St.,  142  Pa.  St.  601,  21  Atl. 
974.     The  other  line  of  cases  hold,  in  effect,  that  public  prop- 
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erty  used  for  governmental  purposes  as  a  courthouse  will  not 
ordinarily  be  deemed  within  the  words  of  a  statute  delegating 
in  general  terms  authority  to  levy  local  assessments;  that  stat- 
utes conferring  general  authority  to  assess  should  he  con- 
strued as  operating  upon  property  subject  to  legal  process,  and 
not  upon  property  held  for  governmental  purposes  by  the  state 
or  any  of  the  local  instrumentalities  of  government;  and  that 
without  a  statute  granting  the  right  to  make  such  asses^merts 
either  expressly  or  by  necessary  implication,  that  riglit  does 
not  exist :  See  Lowe  v.  Board,  94  Ind.  553 ;  Edgerton  v.  School 
Tp.,  126  Ind.  261.  26  N.  E.  156;  Worcester  Agr.  Soc.  v.  Mayor 
etc.  of  City  of  Worcester.  116  Mass.  193.  17  Am.  Eep.  159 
Leonard  v/  City  of  Brooklyn,  71  N.  Y.  498.  27  Am.  Eep.  80 
Polk  Co.  Sav.  Bank  v.  State,  69  Iowa,  24,  28  N.  W.  416;  City 
of  Leavenworth  v.  Laing,  6  Ivan.  274;  City  of  Big  Eapids  v. 
Board  of  Supervisors  of  ^'^  Mecosta  Co.,  ^99  Mich.  351.  58 
N.  W.  358;  Board  of  Improvement  v.  School  Dist.  of  Little 
Eock,  56  Ark.  354,  35  Am.  St.  Eep.  108,  19  S.  W.  969 :  Balti- 
more Co.  Commrs.  v.  Board  of  Managers  of  Maryland  Hospital 
for  Insane,  62  Md.  127;  State  v.  ctty  of  Hartford,  50  Conn. 
89,  47  Am.  Eep.  622;  City  of  Toledo  v.  Board  of  Education. 
48  Ohio  St.  83,  26  K  E.  403;  City  of  Eochester  v.  Town  of 
Eush,  80  N.  Y.  302;  People  v.  Doe  C,  1,034,  36  Cal.  220; 
City  of  Nashville  v.  Smith,  86  Tenn.  213.  6  S.  W.  273 ;  Harris 
V.  Boyd,  70  Tex.  237,  7  S.  W.  713 ;  Pagan  v.  City  of  Chicago, 
84  111.  227;  Piper  v.  Singer,  4  Serg.  &  E.  354;  People  v.  Board 
of  Assessors,  111  'N.  Y.  505,  19  X.  E.  90;  City  of  Camden  v. 
Camden  Village  Corp.,  77  Me.  534,  1  Atl.  6S9 ;  City  of  Hart- 
ford v.  West  Middle  Dist.,  45  Conn.  462,  29  Am.  "Pep.  687 ; 
Trustees  for  Support  of  Public  Schools  v.  Inhabitants  of  City 
of  Trenton,  30  N.  J.  Eq.  667 ;  Green  v.  Hotaling,  44  N.  J.  L. 
347 ;  Witter  v.  School  Dist.,  121  Cal.  350,  66  Am.  St.  Eep.  33, 
53  Pac.  905;  City  of  Clinton  v.  Henry  County,  115  Mo.  557, 
37  Am.  St.  Eep.  415,  22  S.  W.  494.  "it  is  true  that  in  many 
of  these  cases  the  precise  question  was  not  involved,  although, 
expressions  are  to  be  found  therein  which  support  appollee'g 
contention.  Thus,  in  the  City  of  Erie  Case,  113  Pa.  St.  3GU,  G 
Atl.  136,  the  question  was  whether  or  not  the  engine-house  and 
fire  apparatus  of  the  city  were  stibject  to  general  taxation  for 
city  purposes.  In  the  case  from  80  N.  Y.  the  question  was  one 
of  general  taxation.  The  same  may  be  said  of  the  case  in  City 
of  Nashville  v.  Smith,  86  Tenn.  213,  6  S.  W.  273,  People  v. 
Doe  G.,  1,034,  36  Cal.  220,  Piper  v.  Singer,  4  Serg.  &  E.  354, 
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Harris  v.  Boyd.  70  Tex.  237,  7  S.  W.  713,  Trustees  for  Sup- 
port of  Public  Schools  v.  Inhabitants  of  City  of  Trenton,  30  N. 
J.  Eq.  667,  and  perhaps  some  of  the  other  cases.  Harris  v. 
Boyd,  70  Tex.  237,  7  S.  W.  713,  Sioux  City  \.  Independent 
School  Dist.  of  Sioux  City,  55  Iowa,  150,  7  N.  W.  488 ,  Fagan 
V.  City  of  Chicago,  84  111.  227,  Edgerton  v.  School  Tp.,  126 
Ind.  261,  26  N.  E.  156,  Green  v.  Hotaling,  44  :N'.  J.  L.  347, 
and  City  of  Clinton  v.  ^"^^  Henry  County,  115  Mo.  557,  37 
Am,  St.  Eep.  415,  22  S.  W.  494,  seem  to  be  directly  in  point, 
although  some  of  them  are  in  direct  opposition  to  our  Sioux 
City  case  in  55  Iowa.  Some  of  the  cases  relate  to  special 
assessments  against  the  property  of  the  general  government,  aa 
iu  People  v.  Austin,  47  Cal.  353,  and  Fagan  v.  City  of  Chicago, 
84  111.  227.  We  cannot  better  state  the  logic  of  those  opin- 
ions holding  counties  not  liable  than  to  quote  the  following 
from  Van  Brocklin  v.  x\nder?on,  117  U.  S.  174,  6  Sap.  Ct. 
Rep.  670 :  "The  reasons  for  this  have  been  well  stated  in  tha 
cases  in  Massachusetts  and  Xew  Jersey.  Mr.  Justice  Devens, 
delivering  the  opinion  of  the  supreme  judicial  court  of  Massa- 
chusetts, said :  'The  property  of  the  commonwealth  is  exempt 
from  taxation  because,  as  the  sovereign  power,  it  receives  the 
taxation  through  its  officers,  or  through  the  municipalities  it 
creates,  that  it  may  from  the  means  thus  furnished  discharge 
the  duties  and  expenses  of  government.  Its  property  consti- 
tutes one  of  the  instrumentalities  by  which  it  performs  its  funo 
tions' :  Worcester  Agr.  Soc.  v.  Mayor  etc.  of  Worcester,  116 
Mass.  194, 17  Am.  Eep.  159.  And  Mr.  Justice  Depue,  delivering 
the  opinion  of  the  court  of  errors  of  Xew  Jersey,  said :  'The 
immunity  of  the  property  of  the  state  and  of  its  political  sub- 
divisions from  taxation  does  not  result  from  want  of  power  in 
the  legislature  to  subject  such  property  to  taxation.  The  state 
may,  if  it  sees  fit,  subject  its  property,  and  the  property  owned 
by  its  municipal  subdivisions,  to  taxation,  in  common  with 
other  property  within  its  territory.  But  inasmuch  as  taxation 
of  public  property  would  necessarily  involve  other  taxation  for 
the  payment  of  the  taxes  so  laid,  and  thus  the  pul^lic  would  be 
taxing  itself  in  order  to  raise  money  to  pay  over  to  itself,  the 
inference  of  law  is  that  the  general  language  of  statutes  pre- 
scribing the  property  which  shall  be  taxable  is  not  applicable 
to  the  property  of  the  state  or  its  municipalities.  Such  prop- 
trtv  is  therefore  by  implication  excluded  from  the  operation 
of  the  laws  imposing  taxation,  unless  there  is  a  clear  expression 
^"**  of    intent  to  include  it' :  Trustees  for   Support  of  Public 
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Schools  V.  Inhabitants  of  City  of  Trenton,  30  X.  J.  Eq.  681. 
In  short,  under  a  republican  form  of  government  the  whole 
property  of  the  state  is  owned  and  hold  by  the  state  for  public 
uses,  and  is  not  taxable,  unless  the  state,  which  owns  and  holds 
it  for  these  uses,  clearly  enacts  that  it  shall  share  the  burden 
of  taxation  with  other  property  within  its  jurisdiction."  This, 
of  course,  has  reference  to  general  taxation,  but  the  same  rule 
has  also  been  applied  to  special  assessments :  Worcester  Agr. 
Soc.  V.  ]\Iayor  etc.  of  City  of  Worcester,  116  Mass.  191,  17  Am. 
Eep.  159; 'Harris  v.  Boyd,  70  Tex.  237,  7  S.  W.  713;  State 
V.  City  of  Hartford,  50  Conn.  89,  47  Am.  Eep.  622;  City  of 
Hartford  v.  West  Middle  Dist,  45  Conn.  462,  29  Am.  Rep. 
087;  City  of  Toledo  v.  Board  of  Education,  48  Ohio  St.  83, 
26  ]S\  E.  403;  Green  v.  Hotaling,  44  N.  J.  L.  347;  Lowe  v. 
Board,  94  Ind.  553;  Board  of  Improvement  v.  School  Dist. 
of  Little  Eock,  56  Ark.  354,  35  Am.  St.  Eep.  108,  19  S.  W. 
969;  Wit;ter  v.  School  Dist.  121  Cal.  350,  66  Am.  St.  Eep.  33, 
53  Pac.  905,  and  other  like  cases.  The  following  quotation 
from  City  of  Big  Eapids  v.  Board  of  Supervisors  of  Mecosta 
County,  99  Mich.  351,  58  A".  W.  358,  is  directly  in  point:  "^'o 
express  authority  is  conferred  by  the  statute.  The  charter  pro- 
vides for  the  designation  of  an  assessment  district,  in  which 
shall  be  entered  the  names  of  the  persons  assessed,  the  value 
of  the  property,  and  the  land  assessed  to  each,  respectively. 
The  general  tax  law  of  the  state  exempts  from  taxation  all 
pul)lic  property  belonging  to  the  United  States,  to  this  state, 
or  to  any  county,  city,  village,  township,  or  school  district. 
The  constitution  of  this  state  contains  no  provision  upon  the 
subject,  and  in  this  respect  differs  from  the  constitution  of 
some  of  the  states  whose  decisions  are  cited  by  the  counsel  for 
the  relator.  Aside  from  express  exemptions,  there  are  also  ex- 
emptions implied  by  law.  Implied  exemptions  exist  where 
property  is  owned  and  held  by  the  state,  its  political  subdivi- 
sion, and  its  municipalities  for  governmental  purposes:  Cooley 
on  Taxation,  2d  ed.,  172.  A  county  is  one  of  the  political  sub- 
divisions of  the  state:  Webster  v.  Hillsdale  Co.,  99  Mich.  259, 
58  N".  W.  317.  ^'''  It  would  seem  to  follow  that  only  such 
hardens  of  taxation  can  be  imposed  upon  its  property  as  are 
expressly  provided  by  law.  Other  property  is  also  exempt  from 
taxation,  such  as  churches,  hospitals,  cemeteries,  etc.  But  as 
to  those  there  are  no  implied  exemptions.  They  are  strictlv 
property  of  private  corporatious.  It  has,  therefore,  been  re- 
peatedly held  that  when  these  are  mentioned  as  exempt   in  a 
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gfineral  tax  law  the  exemption  applies  only  to  the  tax  men- 
tioned by  the  general  law,  and  not  to  those  which  are  of  a  pri- 
vate and  local  character,  such  as  assessments  for  sewers,  side- 
walks, and  the  like,  which  are  made  according  to  benefits  con- 
ferred. This  is  the  well-established  rule,  to  which  it  is  unnec- 
tt^sary  to  cite  authorities.  But  the  principle  does  not  apply 
to  public  property  owned  and  used  by  an  entire  county  for 
public  purposes  only.  Whenever  the  taxing  power  seeks  to  im- 
pose a  tax  upon  such  property,  it  must  be  able  to  point  to  leg- 
islative or  constitutional  authority,"  The  logic  of  the  other 
side  is  well  stated  in  Sioux  City  v.  Independent  School  Dist. 
of  Sioux  City,  55  Iowa,  150,  7  N.  W.  488,  from  which  we  quote 
the  following:  "No  complaint  is  made  of  the  mode  of  assess- 
ment in  any  respect,  and  counsel  for  the  appellant  state  the 
question  to  be  determined  to  be  Svhether  school  property  used 
for  school  purposes  only  is  subject  to  any  tax  levy,  charge,  or 
assessment,  or  expense  for  building  sidewalks  adjacent  to  the 
same  by  the  city,  and  whether  defendant  is  liable  to  pay  the 
same.'  The  statute  designates  the  assessment  made  in  this 
case  as  a  special  tax,  and  it  will  be  so  regarded.  It  is,  however, 
a  tax  or  charge  imposed  because  of  a  special  benefit,  and  there- 
fore distinguishable  from  ordinary  taxes  which  are  imposed  for 
the  support  of  the  government  or  a  municipality.  The  de- 
fendant was  under  obligation  to  provide  not  only  schools  and 
schoolhouses,  but  reasonably  sufficient  ways  to  reach  the  same. 
It  is  but  reasonable,  we  think,  that  in  an  incorporated  city 
or  town  a  school  district  should  provide  sidewalks  in  front  of 
its  property,  or  pay  therefor,  ^''^  in  all  cases  where  the  city 
requires  or  constructs  the  same  in  pursuance  of  statutory  au- 
thority. As  v\-e  understand,  the  defendant  claims,  if  this  be 
conceded,  the  property  of  the  defendant  has  been  exempted 
from  taxation  of  every  character.  The  statute  relied  on  is 
found  in  title  6  of  the  Code,  which  relates  exclusively  to  rev- 
enue or  ordinary  taxes.  It  is  therein  provided  that  the  fol- 
lowing classes  of  property  *^are  not  to  be  taxed,  and  they  may  be 
omitted  from  the  assessments  herein  required:  ....  The 
property  of  a  county,  township,  city,  incorporated  town  or  school 
district,  when  devoted  entirely  to  public  use  and  not  held  for 
pecuniary  profit':  Code  1873,  sec.  797.  The  special  tax  as- 
fcessed  by  the  cities  for  the  construction  of  sidewalks  is  not  as- 
sessed under  title  6  of  the  Code,  but  under  title  4,  chapter  10, 
which  relates  to  cities  and  incorporated  towns.  Taxation  is 
the    rule,  and  exemption  the  exception,  and    therefore    strict 
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construction  of  the  statute  under  which  the  exemption  is 
claimed  is  the  rule:  Trustees  of  Griswold  College  v.  State,  46 
Iowa,  275,  26  Am.  Rep.  138;  Cooley  on  Taxation,  146.  It 
will  be  observed  the  statute  provides  the  property  is  not  to  be 
t;ixed,  and  may  be  omitted  from  the  assessment  Tierein  re- 
quired.' Clearly,  we  think,  this  has  reference  only  to  tlie  as- 
sessments referred  to  in  said  title.  From  all  taxes  therein  re- 
quired to  be  assessed  the  designated  property  is  to  be  exempted. 
It  appears  to  us,  under  the  provisions  of  title  4  of  the  Code 
this  special  tax  is  clearly  authorized,  is  general,  and  applies  to 
all  persons  and  property  coming  within  its  provisions.  If  the 
general  assembly  had  intended  to  exempt  the  property  of  school 
districts  from  this  special  tax,  and  throw  the  burden  on  the 
municipality,  it  is  fair  to  presume  it  would  have  so  indicated 
in  clear  and  explicit  terms.  The  words  'not  to  be  taxed'  are 
not  alone  to  be  considered,  but  must  be  read  in  connection  with 
the  residue  of  the  statute,  and  its  object,  scope,  and  intent  con- 
sidered. So  doing,  we  have  no  hesitation  in  saying  the  ex- 
emption relates  only  to  the  taxes  ^''^  contemplated  in  title  6 
of  the  Code,  or  such  as  are  assessed  for  ordinary  purposes,  and 
to  which  all  persons  and  property  are  subject  unless  specially 
exempted.  This  view  is  sustained,  to  say  the  least,  by  the  de- 
cided weight  of  authority."  See,  also,  McLean  County  v. 
City  of  Bloomington,  106  111.  209,  and  other  cases  cited  in  sup- 
port of  the  rule.  These  cases  also  proceed  on  the  theory  that 
the  rule  that  the  intention  to  exempt  public  property  from  tax- 
ation will  be  presumed  because  it  is  not  probable  that  the  pub- 
lic will  tax  itself  to  raise  the  money  to  pay  over  to  itself  is  inap- 
plicable to  special  assessments,  for  the  reason  that  the  city 
acts  only  as  an  agent  of  the  contractor  or  the  property  holders 
in  making  the  improvements  and  in  collecting  the  assessment: 
See  Fitzgerald  v.  AValker,  55  Ark.  148,  17  S.  W.  702.  The 
reasoning  of  the  cases  last  cited  seems  to  us  to  be  sound,  and 
while,  perhaps,  opposed  to  the  greater  number  of  authorities, 
ii  sustained  by  our  o^\^l  decision  in  55  Iowa,  from  which  we 
have  never  in  fact  departed.  Under  our  statute  the  property  in 
question  is  exempt  from  general  taxation,  and  it  would  doubt- 
less be  exempt  in  the  absence  of  statute.  But  exemption  from 
general  taxation  does  not  relieve  the  owner  from  special  as- 
sessraents.  This  is  the  rule,  announced  by  the  groat  weight  of 
authority,  when  applied  to  cemeteries:  Lima  v.  Lima  Cemetery 
Assn.,  42  Ohio  St.  128,  51  Am.  Rep.  809;  City  of  Louisville 
V.  Xevin,  10  Bush,  549,  19  Am.  Rep.  78;  Buffalo  City  Ceme- 
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tery  v.  City  of  Buffalo,  46  N.  Y.  503 ;  and  cases  cited  in  Beach 
on  Public  Corporations,  sec.  1173.  Charitable  institutions: 
Sheehan  v.  Hospital,  50  Mo.  155,  11  Am.  Eep.  412;  Zabel  v. 
Orphans'  Home,  13  Ky.  Law  Eep.  385,  17  S.  W.  212.  Church 
property:  City  of  Atlanta  v.  First  Presbyterian  Church,  86 
Ga.  730,  13  S.  E.  252;  Boston  Seamen's  Friend  Soc.  v.  Mayor 
etc.  of  City  of  Boston,  116  Mass.  181,  17  Am.  Rep.  153.  Edu- 
cational institutions:  In  re  College  St.,  8  R.  I.  474.  Public 
school  property:  ^^®  St.  Louis  Public  Schools  v.  City  of  St. 
Louis,  26  Mo.  468.  If  there  be  any  exemption,  it  must  be  one 
implied  by  law,  for  the  statute  authorizing  the  assessment  is 
broad  enough  to  cover  all  owners  of  property.  The  reason 
for  exempting  property  belonging  to  the  state  or  to  any  of  its 
instrumentalities,  as  counties  and  cities,  from  general  taxation, 
does  not,  as  it  appears  to  us,  apply  to  special  assessments. 

While  authority  to  levy  such  assessments  is  traceable  to 
the  taxing  power,  they  are  nevertheless  assessed  on  the  theory 
that  the  property  against  which  they  are  levied  is  benefited 
thereby  to  the  extent  of  the  levy,  and  the  municipality 
acts  as  an  agent,  merely,  in  collecting  the  tax.  The 
district  improved  is  never  coextensive  with  the  county  or  city, 
and  it  is  not  true  that  in  paying  the  assessment  the  county 
must  raise  money  to  pay  over  to  itself,  and  that  no  one  would 
be  benefited  but  the  officers  employed  in  the  collection  of  the 
tax.  There  is  no  reason  why  the  county,  the  city,  or  the 
school  district  should  not  pay  for  the  benefits  received  by  it 
the  same  as  any  other  property  owner.  Of  course,  their  prop- 
erty may  not  be  sold,  but  there  is  no  reason  why  the  amount 
of  the  tax  should  not  be  paid  out  of  the  treasuries  of  these 
institutions;  and,  if  the  governing  bodies  fail  to  make  pay- 
ment, mandamus  will  lie  to  compel  them  to  do  so.  Counties 
and  cities  are  bodies  corporate,  may  sue  and  be  sued,  may 
acquire  and  hold  property,  and  make  all  contracts  for  the  con- 
trol, management,  and  improvement  of  the  same:  Code  1873, 
sec.  279.  County  boards  of  supervisors  may  make  such  or- 
ders concerning  corporate  property  as  they  may  deem  expe- 
dient, may  build  and  keep  in  repair  the  necessary  buildings 
for  the  use  of  the  county,  and  have  the  care  and  management 
of  the  property  belonging  to  the  county;  and,  as  sp.id  in  the 
Sioux  City  case,  we  think  this  includes  not  only  the  buildings 
and  grounds  themselves,  but  safe  and  convenient  ways  of 
reaching  the  same.     A  county   should,  in  our   judgment,  ^^^ 
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provide  sidewalks  in  front  of  its  property,  and,  when  the  city 
orders,  pay  its  proportion  of  the  costs  of  paving  the  streets. 

Much  more  might  be  said  in  support  of  these  propositions, 
but  this  opinion  has  already  outgrown  limits,  and  we  con- 
clude by  saying  that  the  distinction  between  this  and  the  Sioux 
City  case  and  the  Polk  Co.  Sav.  Bank  case  is  already  made 
apparent.  In  the  Savings  Bank  case  the  state  was  made  a 
defendant.  It  could  not  be  sued  by  the  bank,  and  its  voluntary 
appearance  gave  the  court  no  jurisdiction  over  it.  Its  prop- 
erty could  not  be  sold,  nor  could  a  judgment  against  it  be 
enforced  in  any  manner.  An  appropriation  by  the  legislature 
would  be  required  to  meet  any  judgment  that  might  be  ren- 
dered, and  this  could  not  be  enforced.  These,  among  other 
things,  clearly  distinguish  it  from  the  Sioux  City  case;  and, 
while  the  conclusion  in  the  Savings  Bank  case  was  correct, 
some  of  the  reasons  given  in  support  thereof  do  not  appear 
to  us  to  be  sound.  Moreover,  if  that  case  holds  to  the  rule 
as  claimed  by  appellee,  it  is  in  direct  conflict  with  the  Sioux 
City  case,  and  that  decision  should  have  been  overruled.  The 
opinion  clearly  negatives  the  thought  that  it  was  to  be  over- 
ruled, and,  as  this  construction  will  harmonize  both  decisions, 
we  are  the  more  ready,  as  it  is  our  duty,  to  adopt  it.  While 
it  is  true  the  city  exercises  but  a  delegated  power  in  making 
these  assessments,  and  in  so  doing  is  acting  as  one  of  the 
instrumentalities  of  government,  it  is  nevertheless  true  tha. 
in  levying  and  collecting  the  same  it  acts  merely  as  an  agent 
of  the  parties,  and  derives  no  direct  benefit  therefrom  distinct 
from  that  of  the  property  owners.  The  assessment  is  made 
solely  on  the  ground  of  benefits  conferred,  and  no  debt  on 
the  part  of  the  city  is  created  by  a  contract  whereby  it  under- 
takes to  do  the  paving  at  the  expense  of  the  property  owners. 
True,  the  right  to  levy  these  assessments  is  referable  to  the 
power  of  taxation,  but  statutes  ^^^  exempting  property  from 
general  taxation  are  almost  universally  held  inapplicable  to 
special  assessments :  See  cases  heretofore  cited. 

Eeduced  to  its  last  analysis,  the  question  is  one  of  power  in 
the  city  to  levy  the  assessment  against  the  county  property. 
The  statute  giving  the  power  is  broad  enough  to  cover  lots  or 
lands  owned  by  municipal  or  quasi  municipal  corporations,  and, 
if  there  be  any  exemption,  it  is  to  be  implied,  unless  we  hold 
with  those  courts  which  say  that  county  or  state  property  is  not 
to  be  included  unless  expressly  mentioned,  or  by  necessary 
iinplication  inferred.  We  are  not  disposed  to  apply  this  last- 
mentioned  rule  in  construing  our  statutes.     Such  property  is 
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expressly  exempted  from  general  taxation,  but  no  such  exemp- 
tion is  made  from  special  assessments.  Even  without  a  stat- 
ute, property  devoted  to  governmental  use  would  not,  in  the 
absence  of  express  authority,  be  taxed,  and  the  fact  that  it 
is  expressly  exempted  in  one  case  and  not  in  the  other  is  strong 
evidence  that  the  legislature  did  not  intend  to  exempt  it  from 
special  assessments.  There  are  certain  implied  exemptions  be- 
cause of  the  nature  of  the  proceedings.  Property  held  by  the 
United  States  or  by  the  state  itself  cannot  be  made  liable,  for 
two  reasons:  1.  Because  it  cannot  be  sold  on  execution,  nor 
may  any  lien  be  created  against  it;  and  2.  Because  neither  the 
state  nor  the  United  States  can  be  sued,  nor  may  judgments 
be  enforced  against  either.  But  one  of  these  reasons  applies 
to  county  property.  While  its  property  cannot  be  sold  on 
execution,  it  may  sue  and  judgments  may  be  enforced  against 
it,  the  same  as  against  an  individual,  and  these  judgments,  when 
rendered,  may  be  enforced  by  mandamus. 

We  have  said  enough  to  indicate  our  conclusions.  The 
plaintiff  should  have  judgment  against  the  count}'  for  the 
amount  of  the  assessment,  with  interest  and  costs,  as  provided 
in  section  12,  chapter  168,  acts  of  the  twenty-first  general 
assembly.  It  is  not  entitled  to  interest  or  ^^^  penalty  under 
section  479  of  the  Code  of  1873 :  Des  IMoines  Brick  Co.  v. 
Smith,  108  Iowa,  311,  79  N".  W.  77.  This  conclusion  renders 
it  unnecessary  that  we  consider  the  case  against  the  city. 

The  judgment  of  the  district  court  dismissing  the  petition 
as  to  the  county  is  reversed,  and  the  cause  remanded  for  pro- 
ceedings in  harmony  with  this  opinion. 


TliP  Tn.rafion  and  Asscsftmrnt  of  public  property  are  discussed  in  the 
monographic  note  to  Board  of  Commrs.  v.  Otta-^^a,  33  Am.  St.  Eop. 
400-413.  Constitutional  and  statutory  enactments  merely  exempting 
state,  county,  and  municipal  property  from  taxation,  do  not  necessar- 
ily exempt  it  from  special  local  asesssments.  A  courthouse  square 
is  not  exempt  from  assessment  for  local  street  improvement:  Citv  of 
Clinton  v.  Henry  County,  115  Mo.  557,  37  Am.  St.  Rep.  415,  22  s!!  W. 
494. 
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ROBEETS  V.   PARKER. 
[117  Iowa,  389,  90  N.  W.  7M.] 

APPELLATE  PRACTICE.— A  Motion  to  Dismiss  an  Appeal 
for  an  Insufficient  Assignment  of  Errors  will  be  denied  if  an  amend- 
ment has  been  filed  to  ffuch  assignment,  pointing  out  the  errors  relied 
upon,  and  they  have  been  clearly  indicated  in  the  appellant's  argu- 
ment  and   fully  met  in  the  appellee's  reply,     (p.   316.) 

EXECUTION— Exemption  Laws— Construction  of.  —  Statute* 
of  exemption  should  receive  a  liberal  construction,  to  aid  in  carry- 
ing out  the  beneficent  object   of  the  legislation,     (p.   317.) 

EXECUTION— Bicycles,  Exemption  of.— Under  a  statute  de- 
claring that  the  debtor  may  hold  exempt  from  execution  a  wagon 
or  other  vehicle,  with  the  proper  harness  or  tackle,  by  the  use  of 
which  he  habitually  earns  his  living,  a  bicvcle  may  be  exempt,  (p. 
317.) 

Replevin  against  a  sheriff  for  a  bicycle  claimed  to  be  exempt 
from  execution.  Judgment  for  the  defendant  on  demurrer  to 
the  petition,   and  the  plaintiff  appealed. 

Robert  Eggert,  for  the  appellant 

J.  W.  Brown,  for  the  appellee. 

2^^  LADD,  C.  J.  The  assi.srnments  of  error  attached  to  the 
abstract  were  totally  insufficient,  but  subsequently  an  amendment 
thereto  was  filed,  specifically  pointing  out  the  errors  alleged. 
As  these  had  been  clearly  indicated  in  the  appellant's  argument, 
and  fully  met  in  the  appellee's  brief,  no  prejudice  could  have 
resulted  from  the  delay.  For  this  reason  the  motion  to  dis- 
miss must  be  overruled. 

*^^  2.  Is  a  bicycle,  habitually  used  by  a  painter,  paper 
hanger,  and  billposter  to  earn  a  livelihood,  he  being  the  head 
of  a  family,  exempt  from  execution?  Section  4008  of  the 
Code,  in  so  far  as  applicable,  reads :  "If  the  debtor  is  the 
head  of  a  family  he  may  hold  exempt  from  execution.  .... 
if  a  physician,  public  officer,  farmer,  teamster,  or  other  la- 
borer, a  team  consisting  of  not  more  than  two  horses  or  mules, 
or  two  yolvc  of  cattle  and  the  wagon  or  other  vehicle,  with 
the  proper  harness  or  tackle  by  the  use  of  which  he  habitually 
earns  his  living,  otherwise  one  horse."  That  plaintiff  was  a 
laborer  within  the  meaning  of  tliis  section  is  not  questioned. 
As  certainly  tlie  bicycle  is  a  veliicle.  The  decisions  so  holding 
are  too  numerous  for  citation.  But  is  it  a  vehicle  such  as  was 
contemplated  by  the   legislature  in  enacting  the   statute?     It 
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is  well  settled  that  statutes  of  exemption  shonld  receive  a  lib- 
eral construction,  such  as  shall  aid,  in  so  far  as  may  be.  in 
carrying  out  the  beneficient  object   of  the  legislation    (Davis 
V.  Humphrey,  22  Iowa,  137;   Consolidated  Tank  Line  Co.   v. 
Hunt,  83  Iowa,  6,  32  Am.  St.  Eep.  285,  48  N".  W.  1057),  and 
they   are   to   be   construed   in   favor    of   those    claiming   their 
benefits :  Bevan  v.  Hayden,  13  Iowa,  122 ;  Kaiser  v.  Seaton,  62 
Iowa,  463,   17  N.  W.   664.     Because  of  the  liberal  construc- 
tion usually  given  a  statute   of  this  character,  the  majority 
of  the  court  hold  that  a  bicycle  is  included  in  the  term  "other 
vehicle,"  as  found  in  the  section  quoted.     While  it  was  not  in 
use,  or  even  known,  in  the  state  at  the  time  of  such  enactment, 
they  are  of  opinion  that  the  law  should  keep  pace  with  progress 
and  improvement  in  the  industrial  arts,  and  that  the  bicycle 
should  be  adjudged  exempt  to  a  laborer  who  is  the  head  of  a 
family,  and  habitually  uses  it  to  earn  a  living.     On  the  other 
hand,  the  writer,  with  whom  concurs  Mr.  Justice  Waterman, 
while    conceding    the   force  of    these   suggestions,   reaches    a 
different  conclusion.     Precisely  what  may  be  claimed  as  exempt 
is  enumerated  in  the  statute,  and  nothing  is  to  be  added :  Tyler 
v.  Coulthard,  95  Iowa,  705,  58  Am.  St.  Eep.  452,  64  N.  W. 
681.     Especially  a  ^^^  new  class  ought  not  to  be  added.     The 
wagon  is  mentioned  in  connection  with  the  animals  enumer- 
ated, and  all  with  relation  to  the  harness  or  tackle.     Why  was 
this  done?     For  the  reason,  as  it  seems  to  us,  that  all  were 
essential  and  ordinarily  used  in  making  up  an  outfit  for  the 
purpose   of  transportation.     Certainly,   a   wagon   would   be   of 
no  benefit  in  earning  a  living  without  one  or  more  animals,  and 
these  could  hardly  be  made  use  of  without  a  harness  or  tackle 
of  some  kind.     A  working  outfit  was  intended.     For  what  pur- 
pose?    By  the  use  of  which  to  earn  a  living.     If  right  in  this, 
then  it  seems  that  the  "other  vehicle"  contemplated  must  have 
been  one  of  like  character;  that  is,  one  which  may  be  used 
in  connection  with  some  of  the  animals  enumerated  and  tlie 
harness  or  tackle:   See  17  Am.  &  Eng.  Ency.  of  Law,   278. 
If  this  be  not  true,  anything  within  the  definition  of  "vehicle" 
may  be  exempt,  such  as  an  electric-car  or  automobile,  regard- 
less of  the  value  of  either.     To  so  hold  would,  as  it  seems  to 
us,  do  violence  to  the  spirit,  as  well  as  the  letter,  of  the  stat- 
ute, in  which  the  horse  is  recognized  as  the  means  of  trans- 
portation, in  the  absence  of  the  outfit  referred  to.     Under  the 
contention  of  appellant,  both  a  bicycle   and  a  horse,   without 
other   of  the   property   mentioned,   could   be   held   as   exempt : 
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See  Smith  v.  Horton,  19  Tex.  Civ.  App.  28,  46  S.  W.  401; 
Shadewald  v.  Phillips,  72  Minn.  520,  75  N.  W.  717.  In  the 
opinion  of  the  majority  of  the  court,  however,  the  plaintiff 
fchould  have  been  awarded  judgment  for  the  return  of  his 
bicycle  as  exempt  from  execution. 
Reversed. 


Exemption  Statiites  are  liberally  construed  in  favor  of  those  claim- 
ing their  benefit:  Kirksey  v.  Eowe,  114  Ga.  893,  40  S.  E.  990,  88  Am. 
St.  Eep.  65,  and  cases  cited  in  the  cross-reference  note  thereto; 
Geiger  v.  Kobilka,  26  Wash.  171,  90  Am.  St.  Eep.  733,  66  Pac.  423. 
As  to  what  are  tools  and  implements  of  trade  within  the  meaning  of 
exemption  laws,  see  the  monographic  note  to  Kilburn  v.  Demming,  21 
Am.  Dec.  545-554.  It  is  held  that  only  such  articles  as  are  specified 
in  the  statute  can  be  held  as  exempt:  Stanton  v.  French,  91  Cal.  274, 

25  Am.  St.  Eep.  174,  27  Pac.  657. 

A  Bicycle  is  generally  considered  a  vehicle:  Knouff  v.  Logansport, 

26  Ind.  App.  202,  84  Arn,  St.  Eep.  292,  59  N.  E.  347;  Meyers  v.  Hinds, 
ilO  Mich.  300,  64  Am.  St.  Eep.  345,  68  N,  W.  156;  Thompson  v.  Dodge, 
58  Minn.  555,  49  Am.  St.  Eep.  533,  60  N.  W.  545;  note  to  Holland  v. 
Bartch,  16  Am.  St.  Eep.  314.  It  is  not  so  considered  in  all  cases,  how- 
ever: Eichardson  v.  Danvers,  176  Mass.  413,  79  Am.  St.  Eep.  320,  57 
N.    E.    688. 


EOWE  V.  ETJGG. 

[117  Iowa,  606,  91  N.  W.  903.] 
PARENT  AND  CHILD— Authority  of  Mother.— A  mother  has 
such  authority  over  her  own  child  that,  during  the  life  of  her  husband 
and  while  he  is  the  head  of  the  family,  she  may  delegate  to  another 
her  power  to  punish  such  child,  and  this  power  may  be  reasonably  ex- 
ercised without  creating  any  right  of  action  in  favor  of  the  child, 
(p.  319.) 

Action  to  recover  damages  for  assault  and  battery.     Verdict 
and  judgment  for  the  defendant  and  the  plaintiff  appealed. 

Thomas  Stapleton,  for  the  appellant. 

Hedges  &  Kumple,  for  the  appellee. 

««7  SHEEWIN,  J.  This  is  an  action  by  a  child  of  eight 
years  of  age  to  recover  of  the  defendant,  who  is  his  aunt,  ■ 
damages  for  corporal  punishment  administered  by  her.  That 
slie  moderately  chastised  the  child  was  admitted  by  the  de- 
fendant, and  the  jury  found  that  it  was  not,  in  fact,  excessive, 
it  conclusively  appeared  that  it  was  authorized  by  the  plaintiff's 
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mother,  and  the  only  questions  before  us  are  whether  the 
mother  has  such  authority  over  her  own  child  during  the  life  of 
her  husband,  and  while  he  is  the  head  of  the  family,  that  she  may 
delegate  her  power  in  the  premise,  to  another,  and  whether  one 
acting  under  such  delegated  authority  may  legally  inflict  mod- 
erate punishment  upon  a  minor  child. 

We  first  inquire  whether  either  parent  may  legally  authorize 
a  third  person  to  administer  such  chastisement  to  their  child 
as  they  might  themselves  lawfully  inflict.  It  is  the  general 
rule  that  those  having  the  care,  custody,  and  control  of  minor 
children  may,  for  the  purpose  of  proper  discipline  and  con- 
trol, administer  such  moderate  and  reasonable  chastisement  as 
shall  effect  the  desired  object,  and  this  rule  has  been  applied 
generally  to  all  those  occupying  a  position  in  loco  parentis. 
The  law  continually  looks  to  the  future  of  the  child,  as  well 
as  to  its  present  condition;  and  it  is  its  policy,  in  dealing  with 
the  ^^^  various  questions  which  are  constantly  arising  affect- 
ing its  care  and  custody,  to  determine  the  lino  of  action  that 
shall  best  subserve  its  present  and  future  welfare.  The  duties 
which  the  parent  owes  to  the  child  as  well  as  to  the  public, 
in  the  matter  of  its  maintenance,  protection,  and  education, 
have  generally  been  held  to  give  the  parent  or  other  person  oc- 
cupying such  relation  the  power  to  thus  discipline  and  correct 
it.  While  we  are  not  prepared  to  hold  that  a  parent  may, 
without  restraint,  lawfully  authorize  any  and  all  persons  to 
administer  physical  punishment  to  his  or  her  child,  we  see 
no  reason  why  such  authority  may  not  be  given  under  certain 
circumstances.  For  instance,  if  a  child  is  placed  in  the  tempo- 
rary care  of  some  person,  in  whom  the  parent  has  great  con- 
fidence, on  account  of  relationship  or  otherwise,  why  may  not 
authority  to  properly  correct  the  child  be  delegated  for  the 
time  being?  Or  suppose  a  parent  is  physically  unable  to  ad- 
minister needed  punishment ;  why  may  he  not  legally  direct  a 
friend  to  do  so  for  him?  The  child  and  society  are  as  fully 
protected  in  such  case  as  in  one  where  the  punishment  was 
administered  by  the  parent,  because,  if  immoderate  and  un- 
reasonable, the  same  consequences  would  follow  in  both  cases. 
And,  on  the  other  hand,  the  failure  to  correct  might  be  det- 
rimental to  the  child.  As  bearing  upon  this  question,  see 
Bonnett  v.  Bonnett,  61  Iowa,  199,  47  Am.  Eep.  810,  16  N. 
W.  91. 

The  mother,  under  section  3192  of  the  Code,  is  '"equally  en- 
titled to"  the  "care  and  custody"  of  the  children.     This  must 
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necessarily  mean  that  she  is  also  equally  entitled  to  control 
and  discipline  them.  Being  given  this  power,  it  must  follow 
that,  if  the  father  may  authorize  another  to  punish  liis  child, 
the  mother  may  do  so. 

The  instructions  of  the  trial  court  were  in  harmony  with 
these  views,  and  the  judgment  is  affirmed. 


By  the  Common  Law,  the  father  has  the  paramount  right  to  the 
custody  and  control  of  minor  children:  See  note  to  Brooke  v.  Logan, 
2  Am.  St.  Kep.  183;  Hussey  v.  Whiting,  145  Ind.  580,  57  Am.  St.  Eep. 
220,  44  N.  E.  639;  Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  St.  Kep,  17, 
33  Pac.  23.  That  a  parent  has  a  right  to  administer  corporal  punishment 
on  his  child,  see  State  v.  Washington,  104  La.  443,  81  Am.  St.  Eep.  141, 
29  South.  55;  Johnson  v.  State,  2  Humph.  283,  36  Am.  Dec.  322;  State 
V.  Jones,  95  N.  C.  588,  59  Am.  Kep,  282. 


GUSHING  V.  hederma:n". 

[117  Iowa,  637,   91   N.  W.  940.] 

SLANDER.— Words  Imputing  Want  of  Chasity  to  a  woman 
are  actionable  per  se,  whether  she  is  married  or  unmarried,     (p.  321.) 

SLANDER— Repetition  of  the  Charge.— Evidence  of  the  speak- 
ing of  words  of  similar  import  to  a  person  other  than  the  one  named 
in  the  complaint  is  admissible  for  the  purpose  of  showing  malice  and 
thus  enhancing  the  damages,     (p.  321.) 

JUDGMENT,— The  Recovery  of  a  Judgment  Against  One  of 
Two  Joint  Wrongdoers  does  not,  so  long  as  it  remains  unsatisfied,  con- 
stitute a  defense  to  the  other,     (pp.  321,  322.) 

SLANDER— Recovery  for  Against  Wife  Does  not  Relieve  Hus- 
band,— A  judgment  against  a  wife  for  the  use  of  slanderous  words, 
while  it  remains  unsatisfied,  does  not  constitute  any  defense  to  an 
action  against  her  husband  for  the  use  of  the  same  or  similar  words. 
(p,    322.) 

Action  for  slander.  Verdict  and  judgment  for  the  plaintiff, 
from  which  the  defendant  appealed. 

Salinger  &  Korte  and  P.  E,  Lally,  for  the  appellant. 

J.  P.  Conner,  for  the  appellee. 

*^^^  McCLAIlSr,  J.  Appellant  contends  that  there  is  no  evi- 
dence that  plaintiff  was  unmarried  at  the  time  of  the  acts  im- 
puted to  her,  and  that,  therefore,  the  language  used  did  not 
constitute  slander  per  se;  but  the  distinction  which  is  urged 
as  between  words  imputing  unchastity  to  a  married  woman 
and  like  words  with  reference  to  a  single  woman  is  not  founded 
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on  any  authority  which  has  been  brought  to  our  attention.  It 
is  true  that  the  doctrine  recognized  in  this  state  that  words 
imputing  unchastity  to  a  woman  are  actionable  per  se  is  con- 
trary to  authorities  in  many  of  the  states.  See,  however,  as 
supporting  the  Iowa  rule,  Barnett  v.  Ward,  36  Ohio  St.  107, 
38  Am.  Eep.  561;  Eeitan  v.  Goebel,  33  Minn.  151,  22  N.  W. 
291;  Smith  v.  Minor,  1  N.  J.  L.  16.  But  the  Towa  rule 
covers  words  imputing  unchastity  to  a  woman  whether  mar- 
ried or  single:  Cleveland  v.  Detweiler,  18  Iowa,  299;  Haynes 
V.  Eitchey,  30  Iowa,  76,  6  Am.  Eep.  642.  It  is  true  that,  where 
the  words  relied  on  charge  the  female  with  having  given  birth 
to  a  child,  it  is  necessary,  in  order  to  show  them  to  be  ac- 
tionable per  se,  that  plaintiff  allege  and  prove  that  she  was 
unmarried  when  the  child  was  charged  to  have  been  born: 
Bearsley  v.  Bridgman,  17  Iowa,  290;  Truman  v.  Taylor,  4 
Iowa,  424;  Wilson  v.  Beighler,  4  Iowa,  427.  But  unless  plain- 
tiff and  the  man  with  whom  she  was  charged  by  the  defend- 
ant with  having  had  sexual  intercourse  were  married,  the  charge 
imputed  unchastity  to  her,  and  the  only  materiality  of  any 
inquiry  with  reference  to  her  being  single  would  be  for  the 
purpose  of  showing  that  such  marriage  did  not  exist.  We  think 
the  evidence  plainly  indicated  that  the  parties  were  not  hus- 
band and  wife  at  the  time  the  acts  were  said  to  have  taken 
place.  The  charge  itself  implies  that :  Barnett  v.  Ward,  36 
Ohio  St.  107,  38  Am.  Eep.  561. 

It  is  further  contended  for  appellant  that  evidence  of  the 
speaking  of  words  of  similar  import  to  another  person  *^^  than 
the  one  named  in  the  petition  was  not  admissible,  but  we  under- 
stand it  to  be  well  settled  that  the  speaking  of  similar  words  to 
others  may  be  proven  for  the  purpose  of  showing  malice  in  the 
speaking  of  the  words  charged,  and  with  reference  to  which  dam- 
ages are  claimed:  Bailey  v.  Bailey,  94  Iowa,  598,  63  IST.  W.  3l4; 
Hanners  v.  McClelland,  74  Iowa,  318,  37  X.  W.  389 ;  Eeitan  v. 
Goebel,  33  Minn.  151,  22  N.  W.  291.  As  the  instructions 
are  not  set  out  in  the  record,  Ave  have  no  means  of  knowing 
whether  the  court  properly  limited  the  effect  of  the  testimony 
with  reference  to  repetitions  of  the  slandei;ous  charges. 

Defendant  sought  to  introduce  by  way  of  defense  an  allega- 
tion that  in  a  separate  action  against  the  wife  of  the  defend- 
ant the  plaintiff  recovered  judgment  for  the  same  wrongs  and 
injuries  complained  of  in  the  petition  in  this  action.  This  al- 
legation Avas  stricken  out  on  motion,  and  error  is  assigned  on 
6uch  ruling.     It  is  Avell  settled  in  this  country,  although  the 
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rule  is  otherwise  in  England,  that  recovery  of  judgment  against 
one  of  two  joint  wrongdoers,  so  long  as  such  judgment  remains 
unsatisfied,  is  not  a  defense  to  a  separate  action  against  the 
other:  Livingston  v.  Bishop,  1  Johns.  290,  3  Am.  Dec.  330; 
Knight  V.  Nelson,  117  Mass.  458;  Lovejoy  v.  Murray,  3  Wall. 
1;  Cooley  on  Torts,  137;  1  Freeman  on  Judgment,  sec.  236. 
And  the  American  rule  has  received  the  approval  of  this 
court :  Turner  v.  Hitchcock,  20  Iowa,  310 ;  Putney  v.  O'Brien, 
53  Iowa,  117,  121,  4  N".  W.  891.  If,  therefore,  the  wife  of  de- 
fendant was  a  joint  wrongdoer  with  him  in  the  publication  of 
the  slanderous  words,  a  judgment  against  her  woul-d  not  bar 
an  action  against  him,  unless  such  judgment  had  been  satisfied. 
If  defendant's  wife  independently  of  the  defendant,  made  such 
slanderous  accusations,  then  the  judgment  against  her  would 
have  no  bearing  whatever  on  the  recovery  of  damages  against 
tiie  defendant.  As  it  was  not  alleged  in  the  answer  that  the 
judgment  against  defendant's  ®*^  wife  had  been  satisfied,  the 
court  committed  no  error  prejudicial  to  appellant  in  striking 
such  allegations  with  reference  to  the  judgment  from  the  an- 
swer. 

Counsel  urge  that  there  was  not  sufficient  evidence  to  sup- 
port the  verdict,  and  that  the  verdict  was  excessive,  and  the 
result  of  passion  and  prejudice,  but  a  reading  of  the  entire 
record  satisfies  us  that  there  is  no  occasion  for  interference  with 
the  action  of  the  jury. 

Affirmed. 


The  Recovery  of  a  Judgment  against  one  joint  wrongdoer,  does  not, 
while  it  remains  unsatisfied,  release  the  others  from  liability:  See  tho 
monographic  note  to  Abb  v.  Northern  Pac.  Ey.  Co.,  92  Am.  St.  Eep. 
885-888. 

^Vor^ls  Imputing  unehastity  to  a  woman  are  actionable  per  se, 
whether  she  is  married  or  unmarried:  Kellev  v.  Flaherty,  16  E.  I.  234, 
27  Am.  St.  Eep.  739,  14  Atl.  876;  Gray  v.  Elzroth,  10  "ind.  App.  587, 
53  Am.  St.  Eep.  400,  37  N.  E.  551. 
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STATE  V.  HEIGHT. 

[117  Iowa,  650,  91  N.  W.  935.] 
EVIDENCE— Privileged  Communications— Testimony  of  Phy- 
sicians, when  Does  not  Relate  to.— An  objection  to  the  testimony  of 
physicians  that  it  discloses  a  privileged  communication  cannot  be  sus- 
tained when  it  relates  to  an  examination  made  of  a  party  who  did 
not  make  any  communication  to  them  nor  submit  to  their  examina- 
tion with  the  idea  that  thev  were  acting  as  his  physicians,  (pp. 
S24,   325.) 

EVIDENCE— Confessions  not  Voluntarily  Made — Testimony  as 
to  Facts  Disclosed  by. — Though  a  confession  is  not  voluntarily  made, 
and  therefore  is  not  admissible  in  evidence,  inculpating  facts  dis- 
covered thereby  may  be  established  against  the  defendant,     (p.  325.) 

EVIDENCE— Confession,  What  is  not.— The  condition  of  de- 
fendant's person  discovered  by  his  examination  by  physicians  cannot 
be  regarded  as  a  confession  nor  as  an  independent  circumstance 
disclosed  by  a  confession,   or  admission,     (p.   325.) 

DURESS,  Legal,  when  Established. — The  personal  examination 
of  the  defendant,  at  first  resisted  by  him  and  not  consented  to,  if 
at  all,  until  he  was  told  by  the  arresting  officer,  under  the  direction 
f.nd  in  the  presence  of  the  prosecuting  attorney,  that  the  state  had  a 
right  to  require  such  examination  and  that  it  must  be  submitted  to, 
must   be   treated   as   made   under  legal   duress,     (p.   326.) 

CONSTITUTIONAL  LAW.— The  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States  declaring  that  the  defendant  in  a 
criminal  prosecution  shall  not  be  compelled  to  be  a  witness  against 
him.self  is  not  applicable  to  proeeediugs  in  the  state  courts,   (p.  326.) 

CONSTITUTIONAL  LAW  —  Protection  Against  Being  Re- 
quired to  Give  Self-incriminating  Testimony.— Un.ler  a  constitution 
providing  that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  the  defendant  in  a  criminal  prosecution 
cannot  be  required  to  give  or  produce  incriminating  testimony  against 
himself,     (p.   330.) 

CONSTITUTIONAL  LAW— Compelling  Accused  to  Expose  His 
Person. — One  on  trial  for  a  crime  cannot  be  compelled  to  expose  him- 
self or  his  person,  except  for  the  purpose  of  identification,  and  even 
for  this  purpose,  he  can  be  compelled  to  disclose  only  those  parts  of 
his  person   which  are  not   usually   covered,     (pp.   330,   331.) 

CONSTITUTIONAL  LAW.— An  Examination  of  the  Private 
Parts  of  a  Person  Accused  of  Crime  is  not  permissible  against  hia 
objection,  and  it  is  error  to  permit  physicians  making  such  an  ex- 
amination  to   testify  to   the   facts   disclosed   thereby,     (p.   331.) 

CONSTITUTIONAL  LAW.— Immunity  Against  the  Examina- 
tion of  the  Person  of  One  Accused  of  Crime  is  secured  by  a  provi- 
sion of  the  state  constitution  that  "the  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers,  and  effects  against  unreasonable 
searches  and   seizure-s   shall  not  be  violated."     (pp.   331,   333.) 

RAPE— Evidence  of  Sexual  Connection  with  Others,  when  Ad- 
missible.— If,  in  a  prosecution  for  rape,  testimony  is  received  to  show 
that  both  the  prosecutrix  and  the  defendant  suffered  from  a  venereal 
disease,  and  it  is  hence  claimed  that  he  communicated  it  to  her,  evi- 
dence of  her  sexual  connection  with  others  is  admissible,  though  she 
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lias  not  arrived  at  the  age  of  consent,  because  it  tends  to  show  that 
the  disease  may  have  been  communicated  to  her  by  a  person  other 
than  the   defendant,     (p,   335.) 

EVIDENCE— Contradictory  Statments.— Where  a  mother  testi- 
iied  that  her  son,  with  whom  she  lived,  did  not  have  a  venereal  dis- 
ease, her  testimony  cannot  be  impeached  by  evidence  of  her  declara- 
tions as  to  the  condition  of  the  sheets  on  his  bed,  unless  a  proper 
foundation   is   first  laid.     (p.   335.) 

CREVUNAL  TRIALS— Evidence.— The  Warrant  for  the  Arrest 
of  the  Defendant  with  the  Return  of  the  Officer  Thereon  is  not  ad- 
missible  on  his  trial   for   the   crime   specified   therein,     (p.   335.) 

Prosecution  for  rapa     Verdict  of  guilty,  from  which  the  de- 
fendant appealed. 

E.  H.  Crocker,  for  the  appellant. 

Charles  W.  ]\Iullan,  attorney  .ireneral.  and  Charles  Van 
A'leck,  assistant  attorney  general,  for  the  state. 

^^^  McCLAIX,  J.  The  crime  is  charged  to  have  hccn  com- 
mitted hy  having  sexual  intercourse  with  a  female  under  the 
age  of  consent.  The  evidence  tends  to  show  that  the  prosecu- 
trix, a  child  ten  years  of  age,  did  not  make  complaint  of  the 
alleged  outrage  until  about  eleven  days  after  its  commission, 
and  then,  on  examination  by  physicians,  was  found  to  be  af- 
fected with  venereal  disease.  The  prosecuting  attorney  claimed 
in  his  opening  statement  that  he  would  be  able  to  show  thai 
the  defendant  at  the  time  of  the  alleged  intercourse  was  af- 
flicted with  the  same  disease,  which  he  might  have  communi- 
cated to  prosecutrix  at  that  time,  and  thereby  produced  in  lier 
the  diseased  condition  which  was  found  on  such  examination; 
and  for  the  purpose  of  establishing  this  fact  he  called  as  wit- 
nesses certain  physicians  who  had  made  an  examination  of 
defendant's  private  parts  while  he  was  confined  in  jail  under 
arrest  for  the  crime  charged,  and  found  that  he  then  liad, 
or  had  recently  had,  the  disease  in  question.  It  is  contended 
for  appellant  that  this  physical  examination  of  him  was  made 
without  his  consent  and  against  his  protest,  and,  pro])er  ob- 
jections having  been  made  to  the  introduction  of  the  evidence, 
it  is  now  argued,  fii-st,  that  the  testimony  of  these  physicians 
is  with  reference  to  a  privileged  communication.  But  it  is 
enough  to  say  in  answer  to  this  contention  that  tlie  physicians 
were  not  consulted  by  defendant,  and  that  no  communications 
were  made  to  them  Ijy  the  defendant  in  that  cajjacity;  nor  did 
the  defendant,  even  if  he  submitted  to  the  examination,  do 
so  with  the  idea  that  the  i>hysicans  making  it  were  acting  as 
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Lis  physicians.  The  objection  to  the  testimony  that  it  dis- 
closed a  privileged  communication  was  not  well  **^^  taken: 
People  V.  Glover,  71  Mich.  303,  38  X.  W.  874.  In  any  event, 
the  privilege  is  not  available  to  defeat  the  punishment  of  crime ; 
State  V.  Grimmell,  116  Iowa,  596,  88  X.  W.  342.  It  is  fur- 
ther argued  that  the  testimony  related  to  a  confession  by  the 
defendant  which  was  not  voluntary,  and  that  the  evddencc 
should  have  been  excluded  for  this  reason.  There  is  ample 
ground  in  the  record  for  saying  that,  if  the  testimony  did  re- 
late to  a  confession,  then  the  confession  was  not  so  far  volun- 
tary on  the  part  of  the  defendant  as  to  render  it  admissible. 
But  defendant  made  no  confession  of  guilt,  nor  admission  that 
he  was  afflicted  with  the  disease  for  which  he  was  ex- 
amined. And  it  has  been  well  settled  by  decisions  with- 
out conflict,  from  the  earliest  rulings  on  the  subject  to  the 
present  time,  that  even  though  a  confession  be  involuntarily 
made,  inculpating  facts  discovered  by  means  thereof  may  be  es- , 
tablished  against  the  defendant:  Eex  v.  Warickshall,  1  Loach, 
263;  Eex  v.  Lockhart,  1  Leach,  386;  Rex  v.  Griffin,  Russ.  & 
R.  151;  Commonwealth  v.  Knapp,  9  Pick.  496,  20  Am.  Dec. 
491;  State  v.  Motley,  1  Rich.  327.  There  is  nothing,  there- 
fore, in  the  rule  excluding  involuntary  confessions  to  prevent 
the  physicians  who  made  the  examination  of  defendant's  per- 
son from  testifying  as  to  his  condition  with  reference  to  having 
venereal  disease. 

But  while  the  condition  of  defendant's  privates  were  not. 
en  the  one  hand,  a  confession  or  an  admission,  nor,  on  the 
other  hand,  an  independent  circumstance  discovered  by  means 
of  a  confession  or  admission,  it  is  nevertheless  necessary  to 
inquire  further  as  to  the  admissibility  of  the  evidence  thereof, 
in  view  of  the  fact  that  it  appears  without  reasonable  doubt 
from  the  evidence  that  defendant  was  compelled  to  submit  to 
such  examination,  and  was  therefore  compelled  to  furnish  evi- 
dence against  himself.  The  examination  by  physicians  was 
made  under  the  direction  of  the  prosecuting  attorney,  and 
was  at  first  resisted  by  defendant,  who  finally  consented  thereto, 
if  at  ^^*  all,  only  after  he  had  been  told  by  one  of  the  officers 
who  made  the  arrest,  and  who  was  present,  acting  under  the 
direction  of  the  county  attorney,  and  in  his  presence,  that 
the  state  had  the  right  to  require  such  an  examination  to  be 
made,  and  that  the  defendant  must  submit  to  it.  The  show- 
ing is  amply  sufficient  to  indicate  legal  duress,  and  we  must 
therefore  inquire  whether  the  evidence   against  defendant  se- 
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cured  by  such  duress,  and  which  could  not  have  been  secured 
otherwise,  was  admissible  over  defendant's  objection. 

In  many  of  the  states  are  found  constitutional  provisions 
similar  to  those  of  the  fifth  amendment  to  the  federal  constitu- 
tion, which,  of  course,  has  no  application  to  proceedings  in 
state  courts  (Spies  v.  Illinois,  123  U.  S.  131,  8  Sup.  Ct.  Eep. 
21;  Presser  v.  Illinois,  116  U.  S.  252,  6  Sup.  Ct.  Eep.  580; 
Twitchell  v.  Commonwealth,  7  Wall.  321),  to  the  effect  that  the 
defendant  in  a  criminal  prosecution  shall  not  be  compelled  to 
be  a  witness  against  himself;  and  it  is  argued  by  counsel  for 
prosecution  that,  even  if  such  provision  would  render  the 
evidence  in  question  incompetent  in  such  states,  the  absence  of 
a  like  provision  from  our  constitution  renders  such  an  objec- 
tion unavailing  in  our  courts,  for  Code,  section  5484,  which 
seems  to  contain  the  only  statutory  language  on  the  subject, 
simply  provides  that  "defendants  in  all  criminal  proceedings 
shall  be  competent  witnesses  in  their  own  behalf  but  cannot 
be  called  as  witnesses  by  the  state."  Perhaps  this  language  is 
not  broad  enough  to  cover  the  general  ground  of  the  usual 
constitutional  guaranty,  but  we  cannot  concede  that  there  is 
in  the  constitution  of  our  state  no  guaranty  against  inquisito- 
rial proceedings  for  the  purpose  of  compelling  a  defendant  to 
disclose  criminating  evidence.  Our  constitution  does  explicitly 
provide  (article  1,  section  9)  that  "no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law," 
and  the  term  "due  process  of  law"  has  received  by  ^^^  this 
court,  as  well  as  by  all  the  courts  of  this  country,  a  very  broad 
and  liberal  interpretation.  In  Foule  v.  Mann,  53  Iowa,  42,  3 
N.  W.  814,  it  is  said  (quoting  from  Westerfelt  v.  Gregg,  12 
K  Y.  209,  62  Am.  Dec.  160)  that  it  "undoubtedly  means 
in  the  due  course  of  legal  proceedings,  according  to  those  rules 
and  forms  which  have  been  established  for  the  protection  of 
private  rights,"  and  (quoting  from  Bank  of  Columbia  v.  Okely, 
4  Wheat.  235),  that  it  was  intended  thereby  "to  secure  the  in- 
dividual from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment unrestrained  by  the  established  principles  of  private  rights 
and  distributive  justice."  In  Trustees  of  Griswold  College  v. 
City  of  Davenport,  65  Iowa,  633,  22  X.  W.  904,  we  said :  "The 
rule  in  respect  to  due  process  of  law,  stated  in  a  general  way, 
is  said  to  be  this :  That  everyone  is  entitled  to  the  protection 
of  'those  fundamental  principles  of  liberty  and  justice  which 
lie  at  the  basis  of  all  our  civil  and  political  institutions.'" 
But  further  citation  of  authorities  is  not  necessary  to  establish 
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the  general  proposition  that  fundamental  principles  of  judicial 
procedure,  whether  in  civil  or  criminal  cases,  as  they  existed 
and  were  recognized  in  the  courts  of  England  and  the  Ameri- 
can colonies  prior  to  the  adoption  of  the  federal  and  state  con- 
stitutions, are  intended  to  be  preserved  by  this  guaranty  of  due 
process  of  law,  and  that,  while  forms  may  be  changed,  essential 
guaranties  cannot  be  taken  away  even  by  attempted  legislative 
enactment.  For  instance,  the  rule  of  evidence  that  involuntary 
confessions  cannot  be  shown  as  against  the  defendant  in  a 
criminal  prosecution  is  not  only  not  expressly  recognized  any- 
where in  our  constitution,  but  it  is  not  even  embodied  in  the 
statutory  provisions  with  reference  to  evidence;  and  yet  can 
any  one  suppose  that  an  act  of  the  legislature  abrogating  this 
rule,  and  allowing  confessions  of  a  defendant,  extorted  by 
promises  or  threats,  to  be  shown  in  a  criminal  proceeding,  would 
be  upheld?  A  complete  answer  to  any  such  legislation  would 
be  that  it  deprived  the  accused  of  one  of  the  *^^  protections 
afforded  him  from  time  immemorial  by  rules  of  evidence  so 
fully  recognized  and  so  fundamental  with  reference  to  crimi- 
nal procedure  that  it  must  be  contrary  to  due  process  of  law 
in  criminal  cases.  In  the  federal  courts,  and  in  the  courts 
of  those  states  whose  constitutions  contain  guaranties  against 
compelling  one  accused  of  crime  to  be  a  witness  against  him- 
self, it  is  well  settled  that  in  neither  criminal  nor  civil  cases 
can  a  witness  be  required  to  give  self-criminating  evidence : 
Emery^s  case,  107  Mass.  172,  9  Am.  Eep.  22;  Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  Eep.  195;  State  v. 
Simmons  Hardware  Co.,  109  Mo.  118,  18  S.  W.  1125.  It  is 
true  that  in  most  of  the  cases  in  which  the  maxim,  ''><emo 
tenetur  seipsum  accusare,"  has  been  considered  with  reference 
to  its  effect  as  applied  to  statutory  provisions  tending  to  de- 
prive the  witness  of  the  benefit  thereof,  the  constitutional  pro- 
visions against  compelling  the  defendant  in  a  criminal  proceed- 
ing to  testify  against  himself  have  been  referred  to;  but,  in 
determining  whether  such  an  express  constitutional  guaranty  is 
essential  to  the  preservation  of  the  principle  as  a  fundamental 
rule  of  criminal  procedure,  it  is  pertinent  to  suggest,  first,  that, 
no  matter  how  restricted  the  constitutional  guaranty,  it  has 
heen  given  the  same  broad  and  liberal  interpretation.  Thus, 
it  is  held  that,  although  the  language  of  the  constitutional 
provision  may  simply  be  that  no  person  shall  be  required  to 
testify  against  himself  in  a  criminal  case,  yet  this  guaranty 
-amounts  to  a  prohibition  against  requiring  a  witness  in  a  civil 
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case  to  disclose  facts  tending  to  show  him  guilty  of  a  crime: 
State  V.  Simmons  Hardware  Co.,  109  Mo.  118,  18  S.  W.  1125. 
Such  guaranty  is  applicable  to  a  witness  before  any  tribunal 
and  in  any  proceeding:  State  v.  Young,  119  Mo.  495,  24  S. 
W.  1038.  And  statutes  which  require  witnesses  in  certain 
penal  actions  to  testify,  regardless  of  whether  their  evidence 
will  tend  to  criminate  them  guaranteeing  ^^''  them  at  the 
same  time  against  their  testimony  being  used  to  convict  for 
a  crime  thus  disclosed,  are  unconstitutional,  notwithstanding  the 
guaranty:  See  Counselman  v.  Hitchcock,  142  U.  S.  547,  565, 
18  Sup.  Ct.  Eep.  195,  and  many  cases  there  cited  and  rexdewed. 
The  rule  against  requiring  a  witness  to  give  self-criminating 
evidence  in  any  judicial  proceeding  is  much  older  than  our  con- 
stitution. It  is  one  of  the  fundamentals  of  the  common  law. 
The  rule  itself  and  the  reasons  for  it  are  thus  stated  by  an 
eminent  authority:  "Upon  a  principle  of  humanity,  as  well  as 
of  policy,  every  witness  is  protected  from  answering  questions 
by  doing  which  he  would  criminate  himself — of  policy,  because 
it  would  place  the  witness  under  the  strongest  temptation  to 
commit  the  crime  of  perjury;  and  of  humanity,  because  it 
would  be  to  extort  a  confession  of  the  truth  by  a  kind  of  duress, 
every  species  and  degree  of  which  the  law  abhors.  It  is  pleas- 
ing to  contrast  the  humanity  and  delicacy  of  the  law  of  Eng- 
land in  this  respect  with  the  cruel  provisions  of  the  Eoman 
law,  which  allowed  criminals,  and  even  witnesses  in  some  in- 
stances, to  be  put  to  the  torture  for  the  purpose  of  extorting  a 
confession" :  1  Starkie  on  Evidence,  41,  And  see  1  Eoscoe  on 
Criminal  Evidence,  150 ;  Broom's  Legal  Maxims,  9G8.  In 
People  v.  Forbes,  143  X.  Y.  219,  227,  38  N.  E.  303,  305, 
this  language  is  used:  "These  constitutional  and  statutory  pro- 
visions (referring  to  the  constitution  and  statutes  of  Xew  York 
on  this  subject)  have  long  been  regarded  as  safeguards  of 
civil  liberty  quite  as  great  and  important  as  the  privileges  of 
the  writ  of  habeas  corpus,  or  any  of  the  other  fundamental 
guaranties  for  the  protection  of  personal  rights.  When  a  proper 
case  arises,  they  should  be  applied  in  a  broad  and  liberal  spirit, 
in  order  to  secure  to  the  citizen  that  immunity  from  every 
species  of  self-accusation  implied  in  the  brief  and  com])re]icn- 
sive  language  in  which  they  are  expressed.  The  security  **^^ 
which  they  afford  to  all  citizens  against  the  zeal  of  the  piil)lic 
prosecutor  and  public  clamor  for  the  punishment  of  crime 
should  not  be  impaired  by  any  narrow  or  technical  views." 
The   origin  of  the   doctrine   embodied  in  the   maxim,   "Xcmo 
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tenetur  seipsum  accusare/'  seems  to  be  obscure.  Perbaps  it 
originated  in  a  protest  against  the  inquisitorial  procedure  of 
tbe  ecclesiastical  courts,  and  was  introduced  by  statute:  See 
article  by  Professor  Wigmore  in  5  Harvard  Law  Review,  71. 
But  at  any  rate  it  became  a  general  principle  of  the  common- 
law  system  of  jurisprudence  before  the  settlement  of  this  coun- 
try, and  was  regarded  as  a  guaranty  against  inquisitorial  pro- 
ceedings. In  Brown  v.  Walker,  161  U.  S.  591,  596,  16  Sup.  Ct. 
Eep.  644,  646,  this  language  is  used  with  reference  to  it :  "The 
maxim  'Nemo  tenetur  seipsum  accusare,'  had  its  origin  in  a 
protest  against  the  inquisitorial  and  manifestly  unjust  methods 
of  interrogating  accused  persons,  which  has  long  obtained  in 
the  continental  system,  and  until  the  expulsion  of  the  Stuarts 
from  the  British  throne,  in  1688,  and  the  erection  of  addi- 
tional barriers  for  the  protection  of  the  people  against  the 
exercise  of  arbitrary  power,  was  not  uncommon  even  in  Eng- 
land. While  the  admissions  or  confessions  of  the  prisoner, 
when  voluntarily  and  freely  made,  have  always  ranked  high 
in  the  scale  of  incriminating  evidence,  if  an  accused  person  be 
asked  to  explain  his  apparent  connection  with  a  crime  under 
investigation,  the  ease  with  which  the  questions  put  to  him  may 
assume  an  inquisitorial  character,  the  temptation  to  press  the 
witness  unduly,  to  browbeat  him  if  he  be  timid  or  reluctant, 
to  push  him  into  a  corner,  and  to  entrap  him  into  fatal  con- 
tradictions, which  is  so  painfully  evident  in  many  of  the  earlier 
state  trials,  notably  in  those  of  Sir  IS'icholas  Throckmorton  and 
Udal,  the  Puritan  minister,  made  tbe  system  so  odious  as  to 
give  rise  to  a  demand  for  its  total  abolition.  The  change  in 
the  English  criminal  procedure  in  that  particular  seems  to  be 
founded  upon  no  statute  ®^^  and  no  judicial  opinion,  but  upon 
a  general  and  silent  acquiescence  of  the  courts  in  a  popular  de- 
mand. But  however  adopted,  it  has  become  firmly  embedded 
in  English  as  well  as  in  American  jurisprudence.  So  deeply 
did  the  iniquities  of  the  ancient  system  impress  themselves 
upon  the  minds  of  the  American  colonists,  that  the  states, 
with  one  accord,  made  a  denial  of  the  right  to  question  an  ac- 
cused person  a  part  of  their  fundamental  law.  so  that  a  maxim 
wliich  in  England  was  a  mere  rule  of  evidence  became  clothed 
in  this  country  with  the  impregnability  of  a  constitutional 
enactment."  And  in  Bram  v.  United  States,  168  U.  S.  5.33, 
545,  18  Sup.  Ct.  Eep.  183,  187,  after  quoting  this  language, 
the  court  continues:  "There  can  be  no  douljt  that  long  prior 
to   our  independence  the  doctrine  that  one   accused   of  crime 
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could  not  be  compelled  to  testify  against  himself  had  reached 
its  full  development  in  the  common  law,  was  there  considered 
as  resting  on  the  law  of  nature,  and  was  embedded  in  that 
system  as  one  of  its  great  and  distinguishing  attributes."  And 
in  Counselman  v.  Hitchcock,  142  IT.  S.  547,  563,  13  Sup.  Ct. 
Eep.  195,  198,  the  court  says:  "It  is  an  ancient  principle  of 
the  law  of  evidence  that  a  witness  shall  not  be  compelled  in 
any  proceeding  to  make  disclosures  or  to  give  testimony  which 
will  tend  to  criminate  him,  or  subject  him  to  fines,  penalties, 
or  forfeitures." 

N'otwithstanding  the  fact  already   suggested  that  the  cases 
heretofore  cited  refer  to  a  form  of  constitutional  provision  not 
found  in  our  own  bill  of  rights,  we  are  convinced  that   the 
principle  itself  is    too    fundamental    to   have    been    purposely 
omitted  from  the  charter  of  liberties  of  the  people  of  Iowa, 
and  that,  had  there  been  no  such  specific  provision  anywhere, 
the  same  result  would  have  been  reached   under  the  general 
guaranty  of  due  process  of  law.     If  such  a  guaranty  is  not  thus 
to  be  implied,  then  we  have  in  this  state  the  anomalous  situa- 
tion that  by  legislative  provision  the  inquisitorial  proceedings, 
so  generally  ^*'^  referred  to  as  reprehensible,  and  the  absence 
of  which  is  so  constantly  mentioned  as  one  of  the  excellencies 
of  the  common  law,   might  be  introduced.     There  would  be 
nothing  unconstitutional,  under  such  a  construction,  in  a  stat- 
ute which  should  restore  torture  by  the  thumljscrew  or  the  boot 
as  a  legitimate  means  of  securing  evidence  in  a  criminal  prose- 
cution.    A    constitutional    guaranty    against    self-criminating 
evidence  does  not  make  it  unlawful  to  require  defendant  to  un- 
cover his  face  or  hands,  or  take  his  feet  from  under  a  chair, 
in  the  courtroom,  for  purposes  of  identification :  State-  v.  Prud- 
homme,  25  La.  x\nn.  523;  Johnson  v.  Commonwealth.  115  Pa. 
St.  369,  395,  9  Atl.  78;  State  v.  Garrett,  71  X.  C.  85,  17  Am. 
Pep.  1;  Myers  v.  State,  97  Ga.  76,  99,  25  S.  E.  252.     Some 
courts  have  gone  to  the  extent  of  receiving  evidence  obtained 
bv  compelling  defendant  to  "make  tracks":  State  v.  Graham, 
75  X.  C.  256;  Walker  v.  State,  7  Tex.  App.  265,  32  Am.  Pep. 
595.     Other    courts    have    held    such    evidence    inadmissible: 
Stokes  V.  State,  5  Baxt.  619,  30  Am.  Pep.  72 ;  Day  v.  State,  63 
Ga.   667;  Blackwell  v.   State,   67  Ga.  76,  44  Am.  Pep.   717; 
People  V.  Meade,  50  Mich.  228,  15  N".  W.  95.     And  see  Jordan 
V.  State,  32  Miss.  382.     This  court  has  gone  no  further  than  to 
sustain  the  right  to  require  defendant  to  stand  up  in  court  for 
the  purpose  of  identification:  State  v.  Peasby,  100  Iowa,  231, 
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69  jST.  W.  451.  The  only  case  sustaining  the  right  to  require 
disclosure  of  those  parts  of  the  person  not  usually  exposed  is 
that  of  State  v.  Ah  Chuey,  14  Nev.  79,  33  Am.  Eep.  530,  where 
it  was  held  not  improper  to  require  the  exposure  of  the  forearm 
to  discover  tattoo  marks  for  identification,  and  even  in  this  case 
it  is  said  that  accused  should  never  be  compelled  to  make  any 
indecent  or  offensive  exhibition  of  his  person  for  any  purpose 
whatever.  In  People  v.  McCoy,  45  How.  Pr,  216,  it  was 
held  improper  to  receive  evidence  that  a  female  defendant 
charged  with  the  murder  of  a  bastard  child  had,  on  a  forcible 
examination  of  her  person,  without  her  consent,  been  ^^^ 
found  to  have  been  recently  delivered  of  a  child.  Blackwell 
v.  State,  67  Ga.  76,  44  Am.  Rep.  717,  is  also  in  point,  to  the 
effect  that  evidence  derived  from  compulsory  examination  of 
the  person  is  not  admissible.  The  case  of  People  v.  Glover, 
71  Mich.  303,  38  N.  W.  874,  relied  on  by  the  state,  is  not  in 
point  on  this  question,  as  defendant  consented  to  the  examina- 
tion of  his  person,  and  voluntarily  testified  with  reference  to  the 
subject.  In  State  v.  Nordstrom,  7  Wash.  506,  35  Pac.  38^,  it 
is  held  that  an  accused  person  "cannot  be  compelled  to  ex- 
hibit those  portions  of  his  body  which  are  usually  covered,  for 
the  purpose  of  securing  identification,  or  in  other  ways  afford- 
ing evidence  against  him."  It  would  seem,  therefore,  that 
such  an  investigation  as  that  made  in  the  case  before  us  is 
without  authority  as  against  defendant's  objection,  and  the 
receipt  of  the  evidence  was  error,  on  the  ground  that  it  was  the 
result  of  the  invasion  of  defendant's  constitutional  right,  im- 
pliedly guaranteed  under  the  provision  of  our  constitution 
as  to  due  process  of  law,  not  to  criminate  himself. 

We  have,  however,  in  our  state  constitution  an  express  guar- 
anty against  any  proceeding  under  the  guise  of  law  such  as 
that  resorted  to  by  the  officers  in  this  case,  for  the  purpose 
of  securing  criminating  evidence  from  the  person  of  the  de- 
fendant. It  is  provided  by  article  1,  section  8,  that  "the  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  seizures  and  searches,  shall  not  be 
violated ;  and  no  warrant  shall  issue  but  on  probable  cause,  sup- 
ported by  oath  or  affirmation,  particularly  describing  the  place 
to  be  searched,  and  persons  and  things  to  be  seized."  This 
guaranty,  which  is  in  substantially  the  same  terms  found  in 
the  constitution  of  the  United  States  (article  4  of  amendments) 
and  in  the  constitutions  of  many,  if  not  all,  of  the  other  states, 


332  American  State  Eeports^  Vol.  9-i.  [Iowa» 

has  also  recc4ved  a  broad  and  liberal  interpretation  for  the 
pin-pose  of  preserving  the  spirit  of  constitutional  liberty.  In 
Boyd  V.  United  States,  116  U.  S.  616,  622,  6  ^62  s^p_  ct. 
TJep.  524,  528,  the  court,  in  construing  this  provision  of  the 
federal  constitution,  uses  this  language:  "It  is  our  opinion, 
therefore,  that  a  compulsory  production  of  a  man's  private 
papers  to  establish  a  criminal  charge  against  him,  or  to  forfeit 
his  property  is  within  the  scope  of  the  fourth  amendment  tf> 
the  constitution  in  all  cases  in  which  a  search  and  seizure  would 
l)e,  because  it  is  a  material  ingredient,  and  effects  the  sole 
object  and  purpose  of  search  and  seizure.  The  principal 
question,  however,  remains  to  be  considered :  Is  a  search  and 
seizure,  or,  what  is  equivalent  thereto,  a  compulsory  produc- 
tion, of  a  man's  private  papers  to  be  used  in  evidence  against 
him  in  a  proceeding  to  forfeit  his  property  for  alleged  fraud 
against  the  revenue  laws — is  such  a  proceeding  for  such  a 
purpose  an  '^unreasonable  search  and  seizure,'  within  the  mean- 
ing of  the  fourth  amendment  of  the  constitution,  or  is  it  a 
legitimate  proceeding?  It  is  contended  by  the  counsel  for 
the  government  that  it  is  a  legitimate  proceeding,  sanctioned 
by  long  usage  and  the  authority  of  judicial  decision."  And 
the  court  continues  on  page  624  of  116  U.  S.  (6  Sup.  Ct.  Eep. 
529)  :  "In  order  to  ascertain  the  nature  of  the  proceedings  in- 
tended by  the  fourth  amendment  to  the  constitution,  under 
the  terms  '^unreasonable  searches  and  seizures,'  it  is  only  nec- 
essary to  recall  the  contemporary  or  then  recent  history  of 
the  controversies  on  the  subject  both  in  this  country  and  in 
England.  The  practice  had  obtained  in  the  colonies  of  issu- 
ing writs  of  assistance  to  the  revenue  officers,  empowering  them, 
in  their  discretion,  to  search  suspected  places  for  smuggled 
goods,  which  James  Otis  pronounced  'the  worst  instrument  of 
arbitrary  power,  the  most  destructive  of  English  liberty  an^I 
the  fundamental  principles  of  law,  that  ever  was  found  in 
in  English  law-book,'  since  they  placed  'the  liberty  of  every 
man  in  the  hands  of  every  petty  oflicer.'  This  was  in  Eeljruary, 
1761,  in  Boston,  and  the  famous  debate  in  which  it  occurred 
was  perhaps  the  ^^^  most  prominent  event  which  inaugurated 
the  resistance  of  the  colonies  to  the  oppressions  of  the  mother 
country.  'Then  and  there,'  said  John  Adams,  'tlicn  and  there 
was  the  first  scene  of  the  first  act  of  opposition  to  the  arbitrary 
claims  of  Great  Britain.  Then  and  there  the  child  Independ- 
ence was  born.'  "     And  that  this  guaranty  applies  to  the  per- 
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son  of  the  defendant,  as  well  as  to  his  papers,  is  made  evident 
by  the  language  of  Lord  Camden  in  Entick  v.  Carrington,  19 
How.  St.  Tr.  1030,  quoted  at  length  in  Boyd  v.  United  States, 
116  IJ.  S.  616,  629,  6  Sup.  Ct.  Eep.  524,  529,  a  portion  of  the 
<:|uotation  being  as  follows :  "Lastly,  it  is  urged  as  an  argu- 
ment of  utility  that  such  a  search  is  a  means  of  detecting  of- 
fenders by  discovering  evidence.  I  wish  some  cases  had  been 
shown  where  the  law  forceth  evidence  out  of  the  owner's  cus- 
tody by  process.  There  is  no  process  against  papers  in  civil 
causes.  It  has  been  often  tried,  but  never  prevailed.  Xay, 
w^here  the  adversary  has  by  force  or  fraud  got  possession  of 
your  own  proper  evidence,  there  is  no  way  to  get  it  back  but 
by  action.  In  the  criminal  law  such  a  proceeding  was  never 
beard  of;  and  yet  there  are  some  crimes — such,  for  instance, 
as  murder,  rape,  robbery,  and  housebreaking,  to  say  nothing  of 
forgery  and  perjury — that  are  more  atrocious  than  libeling. 
But  our  law  has  provided  no  paper  search  in  these  cases  to 
help  forward  the  conviction.  Whether  this  proceedeth  from 
"the  gentleness  of  the  law  toward  criminals,  or  from  a  considera- 
tion that  such  a  power  would  be  more  pernicious  to  the  inno- 
cent than  useful  to  the  public,  I  will  not  say.  It  is  very  cer- 
tain that  the  law  obligeth  no  man  to  accuse  himself,  because 
the  necessary  means  of  compelling  self-accusation,  falling  upon 
"the  innocent,  as  well  as  the  .guilty,  would  be  l)oth  cruel  and 
unjust;  and  it  would  seem  that  search  for  evidence  is  disal- 
lowed upon  the  same  principle.  Then,  too.  the  innocent  would 
be  confounded  with  the  guilty."  And  the  court,  after  this 
quotation,  continues  as  folloAvs  (page  630,  116  U.  S.,  ^^'*  6 
Sup.  Ct.  532)  :  "^'The  principles  laid  down  in  this  opinion  affect 
the  very  essence  of  constitutional  liberty  and  security.  They 
reach  further  than  the  concrete  form  of  the  case  then  before 
the  court,  with  its  adventitious  circumstances.  They  apply  to 
all  invasions  on  the  part  of  the  government  and  its  employes 
of  the  sanctity  of  a  man's  home  and  the  jJi'ivacies  of  life.  It 
is  not  the  breaking  of  his  doors  or  the  rummaging  of  his  draw- 
ers that  constitutes  the  essence  of  the  offense;  but  it  is  the  in- 
vasion of  his  indefeasible  right  of  personal  security,  personal 
libertv,  and  private  property,  where  that  right  has  never  been 
forfeited  by  his  conviction  of  some  public  offense;  it  is  the  in- 
vasion of  this  sacred  right  which  underlies  and  constitutes  the 
essence  of  Lord  Camden's  judgment.  Breaking  into  a  house 
and  opening  boxes  and  drawers  are  circumstances  of  aggrava- 
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tion.  but  any  forcible  and  compulsory  extortion  of  a  man's 
own  testimony  or  of  his  private  papers  to  be  used  as  evidence 
to  convict  him  of  crime  or  to  forfeit  his  goods  is  within  the 
condemnation  of  that  judgment.  In  this  regard  the  fourth 
and  fifth  amendments  run  almost  into  each  other."  That  there 
can  be  no  doubt  as  to  the  continued  acquiescence  of  the  supreme 
court  of  the  United  States  in  these  general  expressions  of  view^ 
whatever  question  may  have  been  raised  as  to  the  application 
of  them  in  the  Boyd  case,  is  apparent  from  the  fact  that  they 
are  quoted  with  approval  in  the  dissenting  opinion  in  Brown 
V.  Walker,  161  U.  S.  591,  615,  16  Sup.  Ct.  Rep.  644,  and  are 
at  the  basis  of,  though  not  expressly  relied  upon  in,  the  ma- 
jority opinion.  And  see,  in  general,  with  reference  to  a  simi- 
lar provision  in  a  state  constitution,  Newberry  v.  Carpenter,  107 
Mich.  567,  61  Am.  St.  Eep.  346,  65  N".  W.  530.  There  are,  of 
course, limitations  as  to  immunity  from  search  and  seizure  for  the 
purpose  of  securing  evidence  of  crime.  It  is  well  settled  that, 
when  one  charged  with  an  offense  is  arrested,  the  officers  may, 
without  further  ^^'  legal  procedure,  seize  weapons  with  which 
the  crime  has  been  committed,  property  which  has  been  ob- 
tained by  means  of  the  criminal  act,  or  articles  which  may  give 
a  clew  to  the  commission  of  the  crime  or  identification  of  the 
criminal:  Chastang  v.  State,  83  Ala.  29,  3  South.  304;  Com- 
mercial Exch.  Bank  v.  McLeod,  65  Iowa,  665,  54  Am.  Rep.  36, 
19  K  W.  329,  22  N.  W.  919 ;  Reifsnyder  v.  Lee,  44  Iowa,  101, 
24  Am.  Rep.  733.  And  the  officer  making  such  search  may 
testify  as  to  any  facts,  even  though  criminating,  which  were 
discovered  thereby:  Starchman  v.  State,  62  Ark.  538,  36  S.  W. 
940;  Shields  v.  State,  104  Ala.  35,  53  Am.  St.  Rep.  17,  16 
South.  85;  State  v.  Flynn,  36  N.  H.  64.  But  "a  party  to  a 
suit  can  gain  nothing  by  virtue  of  violence  under  the  pretense 
of  process,  nor  will  a  fraudulent  or  unlawful  use  of  process 
be  sanctioned  by  the  courts.  In  such  cases  parties  will  be  re- 
stored to  the  rights  and  position  they  possessed  and  occupied 
before  they  were  deprived  thereof  by  the  fraud,  violence,  or 
abuse  of  legal  process":  Reifsnyder  v.  Lee,  44  Iowa,  101,  24 
Am.  Rep.  733.  As  to  the  general  constitutional  immunitv  from 
unlawful  searclies  and  seizures,  see,  also,  Cooley's  Constitu- 
tional Law,  sixth  edition,  364,  370,  371n.  Xone  of  the  excep- 
tions recognized  cover  such  a  case  as  we  have  before  us.  The 
search  was  for  the  mere  purpose  of  securing  evidence  by  an  in- 
vasion of  tlie  private  person  of  the  defendant,  and  we  tliink 
there  is  no  consideration  whatever  which  will  justify  it.     With- 
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out  further  elaboration  or  the  multiplication  of  authorities,  it 
is  enough  to  say  that  the  officers  acted  unlawfully  in  compelling 
defendant  to  submit  to  this  examination,  and  all  evidence  with 
reference  to  information  secured  thereby  should  have  been  ex- 
cluded on  defendant's  objection. 

After  the  evidence  already  referred  to  had  been  admitted, 
tending  to  show  that  defendant  was  afflicted  with  a  venereal 
disease  which  he  might  have  communicated  to  prosecutrix  by 
the  alleged  rape,  it  was  proposed  to  show  in  behalf  of  the  de- 
fendant that  prosecutrix  had  at  about  ^^^  the  time  of  the  com- 
mission of  the  alleged  crime  had  sexual  intercourse  with  others 
than  the  defendant,  by  whom  the  disease  with  which  she  was 
found  to  be  afflicted  might  have  been  communicated  to  her. 
This  evidence  was,  as  we  think,  wrongfully  excluded.  No 
doubt,  it  is  true  that,  consent  is  immaterial  in  such  a  prosecu- 
tion, the  female  being  under  the  age  of  consent,  evidence  of 
unchaste  character  or  acts  of  intercourse  with  other  men  is  im- 
material; but  where  it  is  sought  to  show  that  the  venereal  dis- 
ease was  contractd  by  intercourse  with  defendant,  it  is  open 
to  the  defendant  to  show  that  it  might  have  been  contracted 
otherwise:  Xugent  v.  State,  18  Ala.  521.  And  see.  as  analo- 
gous in  part,  State  v.  Woodworth,  65  Iowa,  141,  21  N.  W.  490. 
If  on  a  retrial  there  is  competent  evidence  that  defendant  had 
venereal  disease  at  the  time  of  the  connection  with  prosecutrix, 
should  any  be  shown,  evidence  of  her  having  had  sexual  connec- 
tion with  others  near  the  same  time  should  be  admitted. 

The  mother  of  defendant,  with  whom  he  lived,  having  testi- 
fied that  he  had  no  venereal  disease,  the  stat-e  sought  to  im- 
peach her  evidence  by  showing  declarations  made  by  her  as  to 
the  condition  of  the  sheets  of  defendant's  bed.  This  evidence, 
received  over  defendant's  objection,  was  improperly  admitted, 
for  the  reason  that  proper  foundation  therefor  had  not  been 
laid,  the  question  asked  of  the  witness  not  having  covered  the 
specific  matter  tending  to  show  venereal  disease,  to  which  the 
conversation  sought  to  be  subsequently  established  had  refer- 
ence. 

The  state  offered  in  evidence  the  warrant  of  arrest  of  de- 
fendant, and  the  return  of  the  officer  thereon.  This  evidence 
was  erroneously  received.  We  can  hardly  imagine  any  case 
in  which  the  warrant  and  return  would  be  competent  evidence. 
There  was  nothing  connected  with  defendant's  arrest,   so   far 
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as  appeared  from  the  return,  which  had  any  bearing  on  the  ques- 
tion of  his  guilt. 

667  ^^Q  ^jj^  ^Y].e  assignments  of  error  on  the  instructions  not 
to  be  well  taken.  Some  complaint  is  made  as  to  the  impanel- 
ing of  the  jurV;  but  as  a  similar  error,  if  there  was  error  in 
this  respect,  is  not  likely  to  occur  on  another  trial,  the  assign- 
ment with  reference  to  the  matter  need  not  be  considered. 

While  it  is  with  reluctance  that  we  reverse  a  criminal  case 
where  the  evidence  is  sufficient  to  go  to  the  Jury  on  the  ques- 
tion of  guilt,  yet  the  fundamental  rules  of  procedure  adopted 
for  the  protection  of  the  innocent  must  be  applied  not  only  in 
cases  where  it  appears  that  an  innocent  man  has  been  convicted, 
but  in  all  cases,  regardless  of  our  views  as  to  defendant's  guilt. 
We  are  compelled  to  say  in  this  case  that,  in  view  of  the  er- 
rors committed,  a  new  trial  must  be  granted. 

Eeversed. 


COMPELLING  THE  ACCUSED  TN  A  CRIMINAL  CASE  TO 
PERFORM  ACTS  AND  SUBMIT  HIS  PERSON  TO  INSPEC- 
TION AND  EXAMINATION.* 

I.  Identification  and  Examination  of  Person. 

a.  In  General. 

b.  By  Standing  up  in  Court. 

c.  By  Covering  or  Uncovering  Face  or  Head. 

d.  By  Other  Exhibitions  and  Examinations  of  the  Person. 

e.  By  Repeating  Words. 

f.  By  Comparision  of  Feet  and  Footprints. 

1.  Comparing  Footprints. 

2.  Making  Footprints  by  Accused. 

3.  Trying  on  and  Measuring  Shoes. 

H.  Examination  When  Defense  of  Insanity  Interposed, 
a.  Prisoner  may  be   Examined  by  Experts, 
III.  Writing  in  Forgery  Cases. 

a.  Requiring  Accused  to  Write. 
IV.  Manner  of  Obtaining  Evidence  as  Affecting  Its  Admissibility. 

a.  Obtaining  by  Search  and  Seizure. 

b.  By  Requiring  Some  Positive  Act  of  Accused. 

I.  Identification  and  Examination  of  Person. 

a.  In  General.— The  rights  intended  to  be  protected  by  the  consti- 
tutional provision  that  no  man  accused  of  crime  shall  be  compelled 
to  be  a  witness  against  himself  are  so  sacred,  and  the  pressure 
toward  their  relaxation  so  great  when  the  suspicion  of  guilt  is  strong 
and  the  evidence  obscure,  that  it  is  the  duty  of  courts  liberally  to 
construe  the  prohibition  in  favor  of  personal  rights,  and  to  refuse  to 

*P.EFKRENCES  TO  MONOGRAPHIC   NOTKS. 

Physical  examination  of  parties  by  order  of  court:  t',S  Am.    St.  Rep.  i:42-252. 
Privilege  oi  witnesses  as  to  incriminating  testimony;j  To  Am.  St.  Rep.  313-3-17. 
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permit  any  steps  tending  towiird  their  invasion.  Hence,  we  have 
the  well  established  doctrine  that  the  constitutional  inhibition  is 
directed  not  merely  to  the  giving  of  oral  testimony,  but  embraces  as 
well  the  furnishing  of  evidence  by  other  means  than  by  word  of 
mouth,  the  divulging,  in  short,  of  any  fact  which  the  accused  has  a 
right  to  hold  secret.  The  mantle  cast  about  him  by  the  constitution 
is  as  much  rent  in  one  ease  as  in  the  other:  Thornton  v.  State  (Wis.), 
93  N.  W.  1107.  Nor  does  he  stand  in  need  of  the  protection  of  an 
express  constitutional  declaration  of  his  rights.  The  common  law 
itself  affords  him  full  protection:  See  State  v.  Height,  the  principal 
case,  ante,  p.  323. 

But,  however  unquestioned  this  right  may  be,  it  not  infrequently 
becomes  an  exceedingly  difficult  question,  in  the  course  of  a  criminal 
prosecution,  to  determine  what  may  be  exacted  of  the  accused  for 
the  purpose  of  identifying  or  connecting  him  with  the  crime.  It  is 
to  be  expected,  therefore,  that  differences  of  judicial  opinion  on  the 
subject  will  exist;  and  an  examination  of  the  decisions  will  reveal 
that  such  is  the  case. 

b.  By  Standing  up  in  Court.— This  much  of  the  law,  however,  is 
clear.  The  .accused,  may  be  ordered  by  the  court  to  stand  up  that 
he  may  be  identified  by  a  witness,  without  having  his  constitutional 
rights  invaded:  People  v.  Goldenson,  76  Cal.  328,  19  Pac.  161;  People 
V,  Oliveria,  127  Cal.  376,  59  Pac.  772;  State  v,  Eeasby,  100  Iowa, 
231,  69  N,  W,  451.  This  question  was  thoroughly  considered  in 
People  V.  Gardner,  144  N.  Y.  119,  43  Am.  St.  Kep.  741,  38  N.  E. 
1003,  and  in  the  course  of  the  opinion  it  is  said:  "We  do  not  think 
that  the  defendant's  constitutional  right  was  violated,  or  that  he 
was  compelled,  within  the  constitutional  provisions  referred  to,  to 
give  evidence  against  himself.  He  was  bound  to  be  in  court  and  in 
the  presence  of  the  jury,  the  recorder,  and  the  witnesses  who  might 
be  there.  It  was  necessary  that  he  should  be  identified  as  the  person 
named  in  the  indie'tment  and  charged  with  the  crime.  His  mere 
standing  up  did  not  identify  him  with  the  alleged  crime,  and  did 
not  disclose  any  act  connected  with  the  crime.  There  was  nothing 
in  his  person  or  in  his  appearance  that  in  any  way  connected  him 
with  the  crime,  or  furnished  any  evidence  whatever  of  his  guilt. 
Suppose  he  had  come  into  court  with  his  face  veiled,  could  not  the 
recorder  compel  him  to  remove  the  veil  that  his  face  might  be  seen? 
Could  he  not  compel  him  to  remove  his  hat,  to  stand  or  sit  in  the 
prisoner's  dock?  In  the  examination  of  the  witness  could  not  the 
district  attorney  have  pointed  to  the  defendant  and  asked  the  wit- 
ness whether  he  was  the  person  he  had  seen  with  Mrs.  Amos?  In- 
stead of  compelling  the  defendant  to  stand  up,  could  not  the  recorder 
have  directed  the  witness  to  go  to  the  place  whore  he  was  and  look 
at  him  with  a  view  of  identification?  If  all  these  things  could  be 
done  without  violating  the  rights  of  the  prisoner,  how  is  it  possible 
Am.  St.  Rep.,  Vol.  94—22 
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to  say  that  he  was  harmed,  or  that  his  constitutional  right  was  in- 
vaded by  compelling  him  to  stand  for  the  purpose  of  identification? 
For  the  orderly  conduct  of  a  criminal  court  it  is  requisite  that  the 
trial  judge  should  have  the  power  to  say  what  place  the  prisoner 
shall  occupy  in  the  courtroom,  and  whether  at  any  time  he  shall 
stand  or  sit,  and  be  covered  or  uncovered;  and  he  must  have  the 
power  at  all  times  to  keep   the  prisoner  within   sight   of  the  court, 

the  jury,  the  counsel,  and  the  witnesses A  murderer  may  be 

forcibly  taken  before  his  dying  victim  for  identification,  and  the 
dying  declarations  of  his  victim  may  then  be  proved  upon  his  trial 
for  his  identification.  A  thief  may  be  forcibly  examined,  and  the 
stolen  property  may  be  taken  from  his  person  and  brought  into 
court  for  his  condemnation.  A  prisoner's  person  may  be  exam- 
ined for  marks  and  bruises,  and  then  they  may  be  proved  upon  his 
trial  to  establish  his  guilt;  and  it  would  be  stretching  the  constitu- 
tional inhibition  too  far  to  make  it  cover  such  cases,  and  cases  like 
this,  and  the  inhibition  thus  applied  would  greatly  embarrass  the 
administration   of  justice." 

It  is  held  that  the  court  may  order  the  accused  to  stand  up  and 
turn  his  back  to  the  prosecuting  witness  that  she  may  be  the  better 
able  to  identify  him:  Coles  v.  State,  23  Ohio  C.  C.  313;  that  a  defend- 
ant who  introduces  herself  as  a  witness  in  her  own  behalf,  and  states 
her  age,  may  be  required  on  cross-examination  to  stand  up  before 
the  jury  that  they  may  judge  of  her  age  from  her  personal  appear- 
ance: Williams  v.  State,  98  Ala.  52,  13  South.  333.  But  in  State  v. 
Jacobs,  50  N.  C.  (5  Jones)  259,  it  is  decided  that  the  court  cannot 
compel  the  defendant  to  exhibit  his  person  to  the  jury  by  standing 
up  in  order  that  they  may  determine  from  their  own  observation 
whether  or  not  he  is  a  negro.  This  decision  is  considered  erroneous 
in  People  v.  Gardner,  144  N.  Y.  119,  43  Am.  St.  Eep.  741,  38  X.  E. 
1003.  It  seems  opposed  to  the  decisions  in  other  jurisdictions,  as 
has  been  seen,  and  also  to  the  tendency  of  subsequent  adjudica- 
tions of  the  same  court:  See  State  v.  Garrett,  71  N.  C.  85,  17  Am. 
Ixep.  1,  where  a  coroner  ordered  a  suspected  person  to  bare  her  hand; 
and  State  v.  Graham,  74  N.  C.  646,  21  Am.  Eep.  493,  where  an  oflScer 
forces  a  prisoner  to  put  his  foot  in  a  track  made  near  the  place  of 
the  crime. 

c.  By  Covering  or  Uncovering  Face  or  Head.— It  has  been  strongly 
intimated  that  when  a  defendant  is  required  to  stand  up  for  identi- 
fication, he  may  also  be  required  to  put  on  his  hat:  Benson  v.  State 
(Tex.  Cr,  App.),  69  S.  W.  165.  It  was  held  in  this  case  that  if  it 
was  error  to  require  him  to  put  on  his  hat,  the  evidence  being  with- 
drawn from  the  jury,  there  was  no  prejudice.  If  the  accused 
stands  up  before  the  jury  with  a  handkerchief  over  his  face  and  a 
broad-brimmed  hat  on  Lis  head,  at  the  suggestion  of  the  state,  and 
without   objection,  and  a  witness   testifies   that  that  is  the  way   the 
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defendant  looked  on  the  night  of  the  crime,  he  cannot  complain: 
Gallaher  v.  State,  28  Tex.  App.  247,  12  S.  W.  1087.  It  is  held  in 
White  V.  State  (Tex.  Cr,  Eep.),  62  S.  W.  749,  that  on  a  prosecution 
for  theft  from  the  person,  an  officer  may  testify  that  he  took  the 
prosecutor  to  the  jail  where  the  accused  was  confined  and  placed  a 
certain  hat  on  her  head,  whereupon  the  prosecutor  identified  her  as 
the  person  who  committed  the  theft. 

There  would  seem  little  doubt  but  that  one  oa  trial  for  a  crime 
could  be  compelled  to  remove  a  veil  or  other  article  of  dress  hiding 
his  or  her  face,  and  thus  expose  the  face  to  the  view  of  the  court 
jury,  and  witnesses:   See  Rice  v.  Eice,  47  N.  J.  Eq.  550,  21  Atl.  286 
People  V.  Gardner,  144  N.  Y.  119,  43  Am.  St.  Rep.  741,  38  Atl.  1003 
Warwick  v.  White,  76  N.  0.  175,  181.     And  it  seems  clear  that  when 
a  man  is  in  custody  he  may  be  required  to  remove  his  hat,  and  thus 
give  the  opportunity  of  observation  which  has  commonly  existed  for 
those   coming  in   contact   with   him:   See    Thornton   v.   State    (Wis.), 
93  N.  W.  1107. 

d.  By    Other     Exhibitions    and    Examinations    of    the    Person. — 

Clearly,  those  things  open  to  observation,  such  as  the  personal  ap- 
pearance of  a  party,  his  obvious  physical  characteristics,  and  his 
attire,  may  be  testified  to  by  those  who  have  observed  them;  but 
just  how  far  such  observation  may  be  coerced,  when  he  is  in  custody, 
by  compelling  him  to  exhibit  parts  of  his  person  or  submit  himself 
to  a  physical  examination,  it  is  hazardous  to  lay  down  any  general 
rules.  A  test  has  been  suggested,  and  it  seems  reasonable,  that  an 
accused  person  cannot  be  compelled  to  exhibit  those  portions  of  his 
body  which  are  usually  covered,  for  the  purpose  of  his  identification, 
or  in  other  ways  affording  evidence  against  him.  A  distinction  has 
also  been  made  between  the  enforced  inspection  by  another  to  enable 
him  to  testify,  and  the  actual  exhibition  of  the  accused  to  the  jury 
as  substantive  proof  of  some  fact:  State  v.  Nordstrom,  7  Wash.  506, 
35  Pac.  382;   Thornton  v.  State   (Wis.),  93  N.  W.  1107. 

In  State  v.  Prudhomme,  25  La.  Ann.  522,  the  tracks  of  the  murderer 
were  found  near  the  scene  of  the  murder,  and,  to  enable  a  witness 
who  saw  the  tracks  to  state  how  they  corresponded  in  size  with  the 
feet  of  the  prisoner,  it  was  held  proper  to  compel  him  to  take  his 
feet  from  under  a  chair  where  he  had  put  them.  At  a  coroner's  in- 
quest upon  the  body  of  a  person  found  dead  it  was  proved  that  the 
defendant  had  said  that  the  deceased  was  accidentally  burned  to 
death,  and  that  she,  the  defendant,  had  burned  her  haad  trying  to 
put  the  fire  out.  She  being  then  in  custody,  upon  suspicion  of  hav- 
ing killed  the  deceased,  was  ordered  by  the  coroner  to  show  her 
hand  which  she  did,  and  her  hand  appeared  to  be  uninjured.  Evi- 
dence of  this  fact  was  held  admissible  upon  her  trial  for  murder: 
State  v.  Garrett,  71  X.  C.  S5,  17  Am.  Kep.  1.  And  in  State  v.  Ah 
Chuey,   14  Nev.    79,   33   Am.    Eep.   530,  it   is  held   that   in   a   criminal 
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case,  on  a  question  of  personal  identity,  the  court  may  compel  the 
accused  to  exhibit  his  arm,  where  a  witness  testifies  that  he  has 
certain  tattoo  marks  thereon.  On  the  other  hand,  it  has  been  de- 
cided that  a  prisoner  cannot  be  compelled  to  stand  up  before  the  jury 
that  a  witness  may  be  enabled,  from  inspection,  to  testify  to  the 
extent  and  character  of  an  amputation  of  his  leg,  that  being  consid- 
ered a  material  question:  Blackwell  v.  State,  67  Ga.  76,  44  Am. 
Kep.  717. 

Evidence  obtained  by  a  physical  examination  of  a  female  prisoner 
by  physicians,  she  objecting  to  the  examination,  cannot  be  used 
against  her  in  a  criminal  trial:  People  v.  McCoy,  45  How.  Pr.  216. 
The  crime  charged  in  this  case  was  being  the  mother  of  a  bastard 
child  and  murdering  it  immediately  after  its  birth.  The  coroner 
directed  physicians  to  go  the  jail  where  the  prisoner  was  incarcerated 
and  examine  her  breasts  and  private  parts,  and  determine  whether 
fehe  had  recently  been  delivered  of  a  child.  They  made  the  examina- 
tion as  directed.  She  objected,  but  submitted  without  resistance  on 
being  told  that  force  would  be  used  if  she  did  not.  But  where  a 
female  under  arrest  is  induced  to  submit  to  an  examination  of  her 
person,  on  the  assurance  that  "it  should  be  the  best  thing  for  her 
that  she  could  do,"  facts  of  an  incriminating  character  which  may 
be  discovered  are  considered  admissible  against  her:  Spieer  v.  State, 
69   Ala.   159. 

It  will  be  noted  that  in  the  principal  case.  State  v.  Height,  ante, 
p.  32.3,  it  is  decided  that  a  compulsory  examination  of  a  person 
accused  of  rape  to  ascertain  whether  he  is  affected  with  a  venereal 
disease  alleged  to  have  been  communicated  to  the  prosecutrix,  is  in 
violation  of  his  constitutional  rio-hts.  However,  if  he  is  notified  by 
the  physicians  that  they  make  the  examination  at  the  instance  of 
the  prosecuting  attorney,  and  he  voluntarily  submits  to  such  exami- 
nation, facts  obtained  by  the  physicians  are  admissible  against  him: 
People  V.  Glover,  71  Mich.  303,  38  N.  W.  874. 

In  case  a  prisoner  voluntarily  submits  to  an  examination  by  a 
physician,  the  latter  may  testify  as  to  scars,  bites,  wounds  and 
scratches  which  he  discovers  on  his  person,  and  which  tend  to  iden- 
tify him  with  the  crime  charged:  State  v.  Struble,  71  Iowa,  11,  32 
N.  W.  1;  State  v.  Jones,  153  Mo.  457,  55  S.  W.  80;  State  v.  Tettatou, 
359  Mo.  354,  60  S.  W.  743.  In  the  Iowa  case,  the  physician  was  ac- 
companied at  the  jail  by  the  sheriff,  but  the  latter  said  or  did  noth- 
ing in  respect  to  the  examination.  Tlie  sheriff  accompanied  the 
physician  in  the  fiist  Missouri  case,  and  the  examination  was  made 
on  request,  but  without  hesitation  and  willingly  on  the  part  of  the 
I>risoner.  In  O'Brien  v.  State,  125  Ind.  38,  25  N.  E.  137,  the  defend- 
ant, while  in  jail  in  another  state,  was  visited  by  a  person  to  ascer- 
tain if  he  was  the  party  named  in  an  indictment,  and  if  so  to  take 
steps  for  his  removal  to  Indiana.     Permission   was   requested  of  the 
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prisoner  to  examine  his  body  for  certain  marks  or  scars,  and  he, 
refusing,  was  hand  cuffed  and  forcibly  examined  against  his  will. 
It  was  held  that  evidence  of  the  marks  and  scars  claimed  to  have 
been  disclosed  by  the  examination  was  admissible  against  the  pris- 
oner on  his  trial.  This  is  an  extreme  case,  and  exceedingly  difiicult 
to  justify. 

Where  the  defendant  voluntarily  exhibits  a  scar  on  his  person  to 
sustain  his  defense,  hii  may  be  required  to  allow  it  afterward  to  be 
examined  by  a  physician  who  is  put  on  the  stand  in  rebuttal  by  the 
prosecution:  Gordon  v.  State,  68  Ga.  814,  And  when  a  defendant 
testifies  that  at  the  time  of  the  homicide  charged  he  was  shot  by 
deceased  in  the  left  leg,  and  exhibits  the  leg,  and,  on  the  prosecu- 
tion asking  if  he  had  not  exhibited  the  wound  before  that,  says  that 
the  wound  he  exhibited  was  on  the  right  leg,  the  prosecution  may 
ask  that  he  exhibit  the  right  leg,  and  submit  it  to  the  examination 
of  physicians:   Thomas  v.  State,  33  Tex.  Cr.  Rep.  607,  28  S.  W.  534. 

If  the  sheriff  takes  a  prisoner  before  witnesses  for  identification, 
it  appearing  that  he  goes  voluntarih^,  he  cannot  object  to  their  testi- 
mony that  he  is  the  party  they  saw  near  the  place  of  the  crime: 
Land  v.  State,  34  Tex.  Cr.  Eep.  330,  30  S.  W.  788.  And  in  a  prose- 
cution for  rape,  the  prosecutrix  may  be  asked  to  look  around  the 
courtroom  and  point  out  her  assailant:  State  v.  Johnson,  67  N.  C. 
55. 

If  it  appears  that  the  appearance  of  the  accused  has  changed  be- 
tween the  time  of  his  arrest  and  the  trial,  in  tliat  he  wears  glasses  at 
the  trial,  which  he  declines  to  remove  on  the  request  of  the  prosecu- 
tion, a  photograph  taken  of  him  when  arrested  is  competent  in  aid  of 
his  identification  with  the  party  charged  with  the  crime:  People  v. 
Carey,  125  Mich.  535,  84  N.  W.  1087. 

e.  By  Repeating  Words. — On  a  trial  for  murder,  in  Johnson  v. 
Commonwealth,  115  Pa.  St.  369,  9  Atl.  78,  the  district  attorney  re- 
quested the  prisoner  to  stand  up  and  repeat  certain  words  testified 
to  have  been  used  by  the  murderer  on  the  night  of  the  murder. 
He  promptly  complied  with  the  request  without  objection  either  by 
himself  or  counsel.  The  court  held  that  having  thus  waived  the 
right  of  objection  and  taken  the  chances  of  a  favorable  result,  he 
coiTld  not  take  advantage  of  what  was  done,  even  if  it  was  erroneous. 
"But,  assuming  for  the  sake  of  argument,"  said  Justice  Sterrett, 
"that  timely  objection  was  made  and  exception  taken,  we  are  not 
.prepared  to  say  it  would  be  of  any  avail  to  the  prisoner.  He  was 
not  asked,  much  less  compelled,  'to  give  evidence  against  h'n.self. ' 
The  sole  object  of  the  request  was  to  afford  the  witness,  then  on  the 
Ftand  an  opportunity  of  seeing  the  prisoner  and  hearing  the  sound 
of  his  voice,  so  that  she  might  the  more  intelligently  testify  whether 
he  was  or  was  not  the  man  by  whom  she  was  confronted  on  the 
night  in   question.     To  hold  this  was  a   violation   of  the  declaration 
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of  rights,  which  declares  that  the  accused  'cannot  be  compelled  to 
give  evidence  against  himself,'  would  in  my  judgment  be  a  strained 
construction  of  that  instrument It  is  not  our  purpose,  how- 
ever^ to  pass  upon  the  question  ....  until  it  is  properly  presented." 

;  f .  By  Comparison  of  Feet  and  Footprints. 

1.  Comparing  Footprints.— The  comparison  of  footprints  is  fre- 
quently resorted  to  as  a  means  of  identifying  the  guilty  party,  and 
there  is  no  doubt  but  that  it  is  competent  for  a  witness  to  testify 
that  he  has  fitted  the  shoes  of  the  accused  in  tracks  found  near  the 
scene  of  the  crime,  and  that  they  correspond  with  such  tracks;  or 
ihat  he  has  measured  tracks  made  by  the  accused  or  by  the  shoes  of 
the  accused,  and  measured  tracks  found  near  the  place  where  the 
crime  was  committed,  and  that  the  measurements  correspond:  People 
V.  Rowell  133  Cal.  39,  65  Pac.  127;  People  v.  Wolcott,  51  Mich.  612, 
17  N.  W.  78;  State  v.  Morris,  84  N.  C.  756;  Meyers  v.  State,  14  Tex. 
App.  35;  Squires  v.  State  (Tex.  Cr.  App.),  54  S.  W.  770.  The  fact 
that  several  days  elapse  between  the  commission  of  the  crime  and 
the  comparison  of  the  footprints  does  not  render  such  evidence  ia- 
conipetent,  though  it  is  a  matter  for  the  consideration  of  the  jury. 
If  the  comparison  were  made  earlier  the  evidence  would  be  of 
greater  weight:  People  v.  McCurdy,  68  Cal.  576,  10  Pac.  207;  State 
v.  Sexton,  147  Mo.  89,  48  S.  A.  452.  The  testimony  of  a  witness 
that  he  went  to  the  place  pointed  out  to  him  as  where  a  dead  body 
was  found,  and  found  there,  among  many  other  tracks,  one  made 
by  a  run-down,  patched  shoe  such  as  that  worn  by  the  accused,  is 
admissible:   McGill  v.  State,  25  Tex.  App.  499,  8  S.  W.  661. 

Evidence  that  the  shoes  taken  from  the  feet  of  the  horse  ridden 
by  a  prisoner  accused  of  murder  seemed  to  fit  tracks  found  near  the 
body  of  the  deceased,  is  admissible:  Campbell  v.  State,  23  Ala.  44. 

If  a  prisoner  voluntarily  surrenders  his  shoes  to  the  officer  having 
him  in  custody,  and  they  are  compared  with  footprints  left  near  the 
place  of  the  crime,  evidence  that  they  correspond  with  the  foot- 
prints is  admissible:  State  v.  Sexton,  147  Mo.  89,  48  S.  W.  452. 
Such  evidence  is  held  competent  in  ]\ryers  v.  State,  97  Ga.  76,  25 
S.  E.  252,  though  it  did  not  apj^ear  whether  they  were  taken  with 
or  without  prisoner's  consoit.  "Ho  was  not  forced,"  it  is  said, 
"to  make  any  track  or  put  his  foot  into  any  track.  The  officer 
simply  took  from  him  the  article  in  his  possession  which  afterward 
testified  against  hi.'n."  In  Thornton  v.  State  (Wis.),  93  X.  W.  1107, 
a  prosecution  for  an  assault  with  intent  to  commit  rape,  e'>i<lence 
was  held  admissible  of  a  comparison  of  tracks  in  the  snow  near  the 
place  of  the  assault  with  the  shoe  of  the  accused,  which  he  gave  to 
the  deputy  sheriff,  upon  request,  after  his  arrest.  These  cases  raise 
the  question  of  searches  and  seizures,  and  the  right  to  take  articles 
and  effects  from  the  person  of  the  accused,  which  will  be  given  con- 
sideration in  a  subsequent  part  of  this  note. 
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Tt  is  competent  to  bring  a  box  of  sand  before  the  jury  in  which 
impressions  of  the  defendant's  boots  have  been  made  for  the  pur- 
pose of  comparing  them  with  footprints  seen  near  the  place  of  the 
crime:  People  v,  Searcey,  121  Cal.  1,  53  Pac.  359;  Johnson  v.  State, 
59  N.  J.  L.  271,  35  Atl.  787;  Johnson  v.  State,  59  N.  J.  L.  535,  37  Atl. 
949,  39  Atl.  646. 

Evidence  on  the  part  of  the  defendant,  by  witnesses  who  had 
recently  or  immediately  before  examined  his  feet  is  competent  on  a 
question  of  footprints  and  an  alleged  peculiar  structure  of  his  feet: 
Lipes  V.  State,  83  Tenn,  (15  Lea)  125,  54  Am.  Rep.  402, 

2.  Making  Footprints  by  Accused. — Where  the  accused  voluntarily 
makes  footprints  beside  those  found  on  the  ground  after  the  commis- 
sion of  a  crime,  a  witness  may  testify  that  he  measured  the  two 
sets  of  tracks  and  that  they  were  the  same:  Gillmore  v.  State,  99 
Ala.  154,  13  South.  536.  And  if  he  asks  to  be  carried  to  the  scene 
of  the  crime  that  hi3  tracks  may  be  compared  with  other  tracks 
found  there,  the  prosecution  may  prove  that  they  seemed  to  corre- 
spond; and  he  cannot  insist  on  having  the  jury  instructed  to  consider 
the  fact  that  he  asked  to  be  carried  to  the  place,  as  a  circumstance 
in  his  favor:  Potter  v.  State,  92  Ala.  37,  9  South.  402, 

Evidence  that  the  defendant  refused  tq  consent  to  the  use  of  his 
shoes  to  compare  with  tracks  is  not  admissible:  Davis  v.  State,  131 
Ala.  10,  31  South.  569.  And  his  refusal  to  make  footprints  on  the 
carpet  in  a  hallway  where  a  burglar  has  run  and  left  tracks,  on  the 
promise  of  the  prosecutor  to  release  him  if  the  tracks  do  not  corre- 
spond, cannot  be  proved  as  a  circumstance  against  him:  Cooper  v. 
State,  86  Ala.  610,  11  Am.  St.  Rep.  84,  6  South.  110.  Nor  can  a 
witness  testify  that  he  forcibly  placed  the  defendant's  foot  in 
tracks  left  near  the  place  of  the  crime,  and  his  shoe  fitted  the  track: 
Day  V.  State,  63  Ga.  667.  The  prosecution  will  not  be  allowed  to 
place  a  pan  of  mud  before  the  jury  and  request  the  defendant  to 
make  a  footprint  in  it:  Stokes  v.  State,  64  Tenn.  (5  Baxt.)  619,  30 
Am.  Rep.  72. 

There  is  authority,  however,  opposed  to  the  above  doctrine.  Thus, 
in  State  v.  Graham,  74  N.  C.  646,  21  Am.  Rep.  493,  it  is  held  that 
an  oflScer  who  has  arrested  a  person  charged  with  larceny  and  com- 
pelled him  to  put  his  foot  in  a  track  found  near  where  the  crime 
was  committed,  may  testify  as  to  the  result  of  the  comparison.  And 
in  Walker  v.  State,  7  Tex.  App.  245,  32  Am.  Rep.  595,  the  prosecu- 
tion in  a  murder  trial  was  allowed  to  prove  that  the  examining  mag- 
istrate had  compelled  the  prisoner  to  make  footprints  in  an  ash- 
heap,  and  that  they  corresponded  with  footprints  found  at  the  scene 
of  the  crime.  This  cannot  be  the  law.  What  clearer  violation  of  the 
i'onstitutional  rights  of  the  accused  can  there  be  than  to  compel 
him  to  make  evidence  against  himself? 
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3.  Trying  on  and  Measuring  Shoes.— When  it  appears  that  prior 
to  the  commission  of  the  crime  of  which  the  defendant  is  charged 
he  wore  pointed  shoes,  and  afterward  a  pointed  shoe  which  made 
tracks  similar  to  those  near  the  place  of  the  crime  was  found  in  his 
barn,  evidence  that  the  shoe,  when  tried  on  by  the  defendant  with- 
out objection,  fitted  him,  is  admissible:  People  v.  Keep,  123  Mich. 
231,  81  N.  W.  1097.  A  defendant  taking  the  stand  in  his  own  be- 
half cannot  be  required,  against  objection,  to  try  on  a  shoe  to  deter- 
mine whether  tracks  found  at  the  scene  of  the  crime  are  his;  nor 
can  he  be  required,  if  he  objects,  to  measure  the  shoe  after  putting 
it  on.  But  when  he  tries  it  on,  without  objection,  a  ruling  that  he 
must  measure  it  is  without  legal  injury,  since  any  witne;vi  could  have 
performed  the  measurement:  Peojile  v.  Mead,  50  Mich.  228,  15  N.  W. 
05. 

In  State  v.  Nordstrom,  7  Wash.  506,  35  Pac.  382,  the  testimony 
tended  to  show  that  the  person  who  committed  the  crime  wore  a 
certain  pair  of  boots,  which  it  was  conceded  did  not  belong  to  the 
defendant.  When  the  defendant  went  upon  the  stand  he  testified 
that  he  could  not  get  these  boots  on,  and  at  the  request  of  his  coun- 
sel made  apparently  extraordinary  efforts  to  put  them  on  in  the 
presence  of  the  jury,  but  without  effect.  In  rebuttal  the  state  called 
a  shoemaker  and  had  him' measure  the  boots  and  the  defendant's 
feet,  whereupon  he  testified  that  feet  of  that  size  could  wear  the 
boots.  Other  persons  were  then  called,  and  in  the  presence  of  the 
jury  put  the  boots  on,  after  which  the  shoemaker  measured  their 
ieet,  and  found  them  at  least  as  large  as  the  defendant's.  All  of 
this  was  done  under  objection.  But  the  court  was  of  the  opinion 
that,  after  the  exhibition  made  by  the  defendant  in  trying  to  get 
on  the  boots,  the  measurement  of  his  shoes  was  only  a  legitimate 
mode  of  cross-examination,  and  the  subsequent  testimony  of  the 
Bhocmaker  and  other  witnesses  was  proper  rebuttal. 

II.  Examination  When  Defense  of  Insanity  Interposed. 

a.  Prisoner  May  be  Examined  by  Experts.— The  practice  of  allow- 
ing experts  for  the  prosecution  and  the  defense  to  make  examinations 
of  the  prisoner,  as  to  his  mental  condition,  is  the  ordinary  procedure 
in  cases  where  the  defense  of  insanity  is  interposed.  Hence,  the 
taking  a  defendant  to  a  room  outside  the  jail,  and  the  examination 
of  him  by  experts  employed  by  the  prosecution,  is  not  improper  as 
compelling  him  to  be  a  witness  against  liiniself,  when  the  defense 
of  insanity  has  been  raised:  People  v.  Truck,  170  N.  Y.  203,  63  N. 
E.  2S1. 

III.  Writing  in  Forgery  Cases. 
a.  Requiring  Accused  to  Write. — It  would  seem  that  one    accused 
of  forgery  could  not  be  required  to  execute  a  specimen  of  his  hand- 
writing to  bo  used  for  comparision   with   the  forged  instrument.     In 
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State  V.  Fritz,  23  La.  Ann.  55,  the  defendant,  while  in  duress  for 
some  other  offense,  was  given  a  paper  and  pencil  by  an  officer  and 
ordered  by  him  to  write  down  such  words  as  he  should  dictate.  It 
was  decided  that  such  writing  was  not  admissible  against  the  de- 
fendant in  a  subsequent  prosecution  for  forgery.  The  court,  how- 
ever, did  not  seem  to  consider  the  fact  of  compulsion  as  material, 
but  rejected  the  evidence  on  the  ground  that  a  writing  having  no 
relation  to  or  connection  with  the  forged  instrument  was  not  admis- 
sible to  prove  by  comparison  that  the  forged  instrument  was  in  the 
handwriting  of  the  accused.  Where  a  person  suspected  of  forgery 
is  taken  before  the  mayor,  who  requests  him  to  write  a  certain  word, 
and,  after  showing  some  reluctance,  but  without  threat  or  promise 
to  induce  him  to  write,  and  without  compulsion,  he  writes  the  word, 
misspelling  it  as  it  appears  in  the  forged  paper — this  is  not  com- 
pelling him  to  furnish  evidence  against  himself:  Sprouse  v.  Common- 
wealth, 81  Va.  374. 

IV.  Manner  of   Obtaining   Evidence   as  Affecting  its  Admissibility. 

a.  Obtaining  by  Search  and  Seizure.— Closely  related  to  the  ques^ 
tions  thus  far  considered  is  the  right  to  take  papers  and  effects 
from  the  person  of  a  prisoner  without  his  consent,  and  use  them  in 
evidence  against  him  on  his  trial.  Generally  speaking,  when  papers 
are  offered  ia  evidence,  the  court  will  take  no  notice  how  they  were 
obtained,  whether  lawfully  or  unlawfully;  nor  will  it  form  a  col- 
lateral issue  to  determine  that  question:  State  v.  Buflington,  20  Kan. 
?99,  27  Am.  Rep.  193;  State  v.  Mathers,  64  Vt.  101,  33  Am.  St.  Eep. 
921,  23  Atl.  590;  Barrett  v.  Fish,  72  Vt.  18,  82  Am.  St.  Rep.  914,  47 
Atl.  174;  monographic  note  to  Evans  v.  O'Connor,  75  Am.  St.  Kep. 
328-330.  The  weight  of  authority  seems  to  support  the  doctrine 
that  evidence  secured  by  searching  the  person  and  premises  of  the 
accused,  although  the  search  and  seizure  may  have  been  unwarranted, 
unlawful,  and  reprehensible,  is  none  the  less  admissible  against 
him:  Williams  v.  State,  100  Ga.  511,  28  S.  E.  624;  Gindrat  v.  People, 
138  Til.  103,  27  X.  E.  1085;  State  v.  Miller,  63  Kan.  62,  64  Pac.  1033; 
Commonwealth  v.  Dana,  2  Met.  (Mass.)  329;  State  v.  Pomeroy, 
130  Mo.  489,  32  S.  W\  1002;   State  v.  Flynn,  36  N.  H.  64. 

This  doctrine  Las  not  received  universal  acceptance.  For  ex- 
ample, in  State  v,  Slamon,  73  Vt.  212,  87  Am.  St.  Eep.  711,  50  Atl. 
1097,  it  is  held  that  a  paper  taken  from  one's  person,  in  violation  of 
his  constitutional  right  of  freedom  from  unlawful  search  and  seizure, 
is  not  admissible  in  evidence  against  him:  See,  also,  Newberry  v. 
Carpenter,  107  Mich.  567,  61  Am.  St.  Eep.  346,  65  N.  W.  530;  mono- 
graphic note  to  State  v.  Davis,  32  Am.  St.  Rep.  643-648. 

Letters  and  papers  taken  from  the  defendant's  room,  without  hia 
consent  or  knowledge,  have  been  held  admissible  against  him: 
Siebert  v.  People,  143  II'.  571,  32  X.  E.  431;   State  v.  Atkinson,  40 
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S.  C,  363,  42  Am.  St.  Eep.  877,  18  S.  E.  1021.  So  has  a  letter  taken 
from  him  at  the  time  of  his  arrest:  State  v.  McDaniel,  39  Or.  161, 
05  Pac.  520;  and  a  letter  given  by  him  while  in  jail  to  the  sherifE 
to  mail:  Sanders  v.  State,  113  Ga.  267,  38  S.  E.  811.  Personal 
effects,  it  is  said,  of  every  kind  may  be  taken  from  the  person  of 
the  prisoner  and  used  as  evidence:  State  v.  Nordstrom,  7  Wash.  50G, 
35  Pac,  382.  See,  too,  State  v.  Baker,  33  W.  Va.  319,  10  S.  E.  639. 
He  may  be  subjected  to  personal  search  and  examination  to  discover 
evidence  of  his  criminality:  Eusher  v.  State,  94  Ga.  363,  47  Am.  St. 
Rep.  175,  21  S.  E.  593;  as  where  the  charge  is  carrying  concealed 
weapons:  Scott  v.  State,  113  Ala.  64,  21  South.  425;  Dozier  v.  State, 
107  Ga.  708,  33  S.  E.  418. 

' '  Not  only  in  this  country  ever  since  the  adoption  of  the  consti- 
tution, but  in  England  long  before,  it  has  been  usual,  upon  the  arrest 
of  the  prisoner,  to  subject  him  to  a  search.  This  is  done  as  well  for 
purposes  of  safety  of  custody  and  incarceration,  to  ascertain  the 
presence  of  weapons  or  implements  of  escape,  as  for  purposes  of 
discovery.  It  has  become  so  entirely  well  established  as  not  an  in- 
fringement of  legitimate  personal  rights  before  our  constitution  was 
adopted,  and  has  been  so  universally  treated  since,  that  it  must  be 
assumed  not  to  have  been  within  the  class  of  unreasonable  searches 
and  seizures  which  the  fifth  amendment  to  the  constitution  of  the 
United  States  prohibited,  in  language  later  adopted  in  our  own  con- 
stitution. The  fruits  of  such  customary  and  not  unreasonable  search 
fall  within  the  principle  enunciated  in  State  v.  Nordstrom,  7  Wash. 
506,  35, Pac.  382,  and  which  we  adopt  as  an  approximate  guide  upon 
such  subject— namely,  that  such  portions  of  the  person  or  attire  of 
an  accused  as  are  customarily  open  to  observation  are  legitimate 
sources  from  which  witnesses  may  give  testimony  of  the  result  of 
such  observation,  and  that  it  is  not  a  forcing  of  a  prisoner  to  be  a 
witness  against  himself  to  require  him  to  give  to  witnesses,  in  court, 
or  out  of  court,  an  opportunity  to  make  such  observation":  Thorn- 
ton V.  State  (Wis.),  93  N.  W.  1107.  Tn  this  case  the  prisoner,  on 
request  of  a  deputy  sheriff,  gave  the  officer  his  shoes.  They  were 
compared  with  tracks  found  near  the  scene  of  the  crime,  and  evi- 
dence of  such   comparison  was  held  admissible. 

b.  By  Requiring  Some  Positive  Act  of  Accused.— "Evidence  is 
not  infrequently  obtained,"  remarks  Chief  Justice  Brickell,  Shields 
v.  State,  104  Ala.  35,  53  Am.  St.  Rep.  17,  36  South.  85,  "by  methods 
which  are  reprehensible  in  good  morals,  offensive  to  fair  dealing,  and 
subjecting  it  to  unfavorable  inferences  the  party  relying  on  must 
neutralize,  to  entitle  it  to  full  credence.  And  evidence  is  some- 
times obtained  under  circumstances  which  meet  with  the  unqualified 
disapprobation  of  the  courts.  The  evidence,  however  unfairly  and 
illegally   obtained,  is   not   subject  to   exclusion,   if  it   be   of  facts  in 
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themselves  relevant,  except  when  a  party  accused  of  crime  has  been 
compelled  to  do  some  positive,  affirmative  act  inculpating  himself; 
or  an  admission  or  confession  has  been  extorted  from  him  by  force, 
or  drawn  from  him  by  appliances  to  his  hopes  or  fears." 

The  element  of  compulsion  above  referred  to  is  illustrated  in 
Evans  v.  State,  106  Ga.  519,  71  Am.  St.  Rep.  276,  32  S.  E.  659, 
wherein  it  is  decided  that  evidence  that  the  accused,  while  not 
under  legal  arrest,  was  compelled  to  put  his  hand  in  his  pocket  and 
surrender  a  pistol,  thus  disclosing  that  he  was  violating  the  law,  is 
not  admissible  against  him  in  a  prosecution  for  carrying  concealed 
weapons.  But  where  a  mother  is  charged  with  infanticide,  and  her 
new-born  infant  is  found  under  her  bed  with  its  throat  cut,  it  is  not 
error  to  prove  that  she  produced  a  knife  from  the  bed,  on  being 
told,  during  the  progress  of  the  inquest  in  an  adjoining  room,  that 
it  would  be  better  to  produce  the  knife  with  which  the  deed  was 
committed  and  make  a  confession,  that  the  people  would  not  trouble 
her.  In  producing  the  knife  she  denied  any  knowledge  of  the  kill- 
ing:  Wilkinson  v.  State,  77  Miss.   705,  27  South.   639. 

The  constitutional  declaration  that  no  man  shall  be  compelled  to 
give  evidence  against  himself  in  a  criminal  trial  prohibits  the  pios- 
eeution  from  requiring  him  to  produce  in  evidence  his  private  books 
and  papers  for  the  purpose  of  establishing  a  criminal  charge  against 
him:  Blum  v.  State,  94  Md.  375,  51  Atl.  26;  Wilson  v.  State,  41  Tex. 
Cr.  App.  115,  51  S.  W.  916.  And  permitting  a  demand  to  be  made 
on  him  in  the  presence  of  the  jury  to  produce  a  document  containing 
incriminating  evidence  is  a  violation  of  his  constitutional  rights,  al- 
though no  order  for  the  production  thereof  is  made,  and  the  de- 
mand is  made  solely  because  of  its  supposed  necessity  to  authorize 
the  introduction  of  secondary  evidence:  McKnight  v.  United  States, 
115  Fed.  972,  54  C.  C.  A.  358. 
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CAYE  V.  POOL'S  ASSIGNEE. 

[108  Ky.  124,  55  S.  W.  887.] 
COMMON  CARRIERS— Transfer  Companies  —  Lien  tor 
Charges. — A  person  engaged  in  the  "transfer"  business  or  in  tranb<- 
porting  chattels  within  the  city  limits  for  all  persons  who  choose  to 
employ  and  remunerate  him  therefor  is  a  common  carrier  and  has  a 
lien  for  his  charges  for  hauling  and  for  freight  charges  advanced, 
which  is  not  lost  by  the  assignment  by  the  consignee  for  the  bene- 
fit of  his  creditors,      (p'.  349.) 

COMMON  CARRIERS— Lien  for  Charges— Assignment  for 
Creditors. — The  lien  of  a  common  carrier  for  freight  and  transpor- 
tation charges  attaches  to  a  fund  arising  from  the  collection  by  an 
assignee  for  the  benefit  of  creditors  of  money  on  a  contract  modo 
by  his  assignor  in  the  performance  of  which  the  goods  were  delivered 
and  such  lien  created,     (p.  350.) 

COMMON  CARRIERS— Lieu  for  Charges— Assignment  for 
Creditors, — Delivery  by  a  common  carrier  to  an  assignee  for  the  bene- 
fit of  creditors  of  property  subject  to  such  carrier's  lien  for  freight 
and  transportation  charges  is  for  the  benefit  of  all  creditors,  includ- 
ing such  carrier,  according  to  their  respective  interests,  and  does 
not  deprive  the  carrier  of  his  risrht  to  be  paid  out  of  the  proceeds 
of  the  property  delivered,     (p.  350.) 

ISF.  G.  Rogers,  for  the  appellant. 

E,  C.  Kinkcad,  for  the  appellee. 

125  Px\YXTER,  J.  On  demurrer,  the  averments  of  tho 
petition  are  taken  as  true,  which  are  to  the  effect  that  the  appel- 
lant, Cave,  Avas  carrying  on  business  in  Louisville,  Kentuckv', 
under  the  name  and  style  of  "Van  Dyke  Transfer  Company"; 
that  his  business  was  to  transport  freight  from  depots  to  phnces, 
and  deliver  packages  through  the  city  at  various  points,  and  for 
that  purpose  he  has  a  large  numl)er  of  horses  and  mules,  trans- 
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f er  wagons,  drivers,  etc. ;  that  he  is  a  common  carrier.  It  is  fur- 
ther averred  that  it  was  his  practice  in  his  business  to  advance 
freight  for  various  people  npon  goods  consigned  to  them,  and  de- 
liver them,  and  collect  the  money  so  advanced,  as  well  as  money 
for  transporting  the  same;  that  he  advances  such  transfer 
charges  to  the  railroads  which  may  have  transported  the  freight, 
etc.  He  avers  that  he  had  been  doing  business  for  John  S.  Pool 
as  such  common  carrier;  that  it  had  been  his  practice  to  advance 
freight  for  him,  and  npon  the  full  delivery  of  freight,  Pool 
wonld  pay  for  the  deliveries,  and  also  the  amounts  advanced 
by  him.  It  is  averred  that  prior  to  June  24.  1896,  Pool  had 
a  contract  with  the  estate  of  De  Haven  for  the  building  and 
transporting  of  a  granite  monument  of  large  dimensions;  that 
it  had  been  transported  from  Massachusetts  by  rail  to  Louis- 
ville ;  that  the  plaintiff  had  been  hauling  parts  of  the  monument 
from  the  depot  to  Cave  Hill  Cemetery  for  the  purpose  of  its 
336  erection;  that  on  June  24,  1896,  he  had  advanced  to  Pool 
by  paying  freight  against  the  monument  two  hundred  and  nine 
dollars  and  four  cents,  and  his  bill  for  hauling  was  one  hundred 
and  fifteen  dollars,  making  a  total  of  three  hundred  and  twenty- 
four  dollars  and  four  cents;  that  on  June  24:,  1896.  when  Pool 
made  an  assignment  for  the  benefit  of  his  creditors,  he  had  in 
Lis  possession  a  considerable  portion  of  the  monument,  of  the 
\alue  of  eight  hundred  dollars  or  nine  hundred  dollars;  that 
he  had  no  notice  that  the  assignment  was  made  until  the  whole 
of  the  monument  was  delivered. 

The  court  sustained  a  demurrer  to  the  petition.  We  are  of 
the  opinion  that  it  states  a  cause  of  action.  The  appellant 
was  a  common  carrier.  He  was  engaged  in  the  business  of 
ti'ansporting  chattels  for  all  persons  who  chose  to  employ  and 
remunerate  him  therefor.  Owners  of  stages,  stage  wagons, 
railroad  cars,  teamsters,  cartmen.  draymen,  and  porters  are 
common  carriers:  Black's  Law  Dictionary;  2  Kent's  Com- 
mentaries, 597.  1  Bouvier's  Law  Dictionary,  page  299.  says 
that  "stagecoach  proprietors,  railway  companies,  truckmen, 
wagoners  and  teamsters,  cartmen  and  porters,"  etc.,  are  com- 
mon carriers;  and  cites  Story  on  Bailments  and  Kent's  Com- 
mentaries to  sustain  the  designation  which  he  makes  as  to 
vrho  are  common  carriers.  The  appellant  liad  in  his  possession 
part  of  the  monument,  of  the  value  of  eight  hundred  dolhirs  or 
nine  himdred  dollars,  at  the  time  the  assignment  was  made, 
and  held  a  lien  upon  it  for  the  amount  of  his  charges  and  the 
assignment  made  by  Pool  for  the  benefit  of  creditors  could  not 
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deprive  him  of  that  lien.  The  trust  estate  received  the  full 
benefit  of  plaintiff's  claim  for  hauling  and  the  freight  ad- 
vanced and  also  had  the  benefit  of  that  part  of  the  monument 
^v]lich  was  delivered  at  the  time  of  the  assignment.  Plaintiff's 
Jien  followed  the  fund  arising  from  the  collection  of  the  money 
on  the  monument  contract  in  the  hands  of  the  assignee,  and 
he  is  entitled  to  be  paid  out  of  it  the  amount  ascertained  to  be 
due  him. 

^^"^  A  carrier  has  a  lien  upon-  goods  and  right  of  detention 
until  the  freight  is  paid.  If  he  parts  with  the  possession  out 
of  the  hands  of  himself  and  his  agent,  he  loses  his  lien  upon 
the 'goods,  and  cannot  afterward  reclaim  them:  Boggs  v.  Mar- 
tin, 13  B.  Mon.  243.  Wlien  these  goods  were  assigned,  they 
were  not  only  for  the  general  creditors  of  Pool,  but  for  those 
who  held  liens  upon  the  property  assigned,  so  the  assignee  re- 
ceived the  estate  to  be  distributed  according  to  the  rights  of 
the  parties.  He  was  acting  in  the  trust  capacity,  and  one  of 
the  beneficiaries  of  the  trust  was  the  appellant ;  so  the  deliv- 
ery of  the  possession  of  the  property  to  the  assignee  was  for  the 
benefit  of  all  of  Pool's  creditors,  including  appellant,  according 
to  their  respective  interests.  The  judgment  is  reversed  for 
proceedings  consistent  with  this  opinion. 


Carriers. — Truckmen,  wagoners,  cartmen,  and  porters  who  under- 
take to  carry  goods  for  hire  as  a  common  employment  in  a  city,  or 
from  one  town  to  another,  are  common  carriers:  Jackson  etc.  Iron 
Works  V.  Hurlbut,  158  N.  Y.  34,  70  Am.  St.  Eep.  432,  52  N.  E.  665. 

A  Carrier  has  a  Lien  for  freight  upon  goods  transported,  but  loses 
it  when  he  delivers  them:   Gregg  v.  Illinois  Cent.  E.  E.  Co.,  147  111. 
550,  37  Am.  St.  Eep.  238,  35  N,  E,  343. 


HIGHTOWEE  v.  BAILEY. 

[108  Ky.  198,  56  S.  W.  147.] 
MECHANICS'  LIEN— Constitutional  Law.— A  statute  giv- 
ing a  lion  to  a  person  who  performs  labor  or  furnishes  material  in  the 
erection  of  a  building  "by  contract  with  the  owner,  contractor,  sub- 
contractor, architect,  or  authorized  agent,"  is  not  unconstitutional 
as  depriving  such  owner  of  his  property  without  due  proiccss  of  law 
although  it  provides  a  lien  for  persons  with  whom  he  is  not  in 
privity  without  any  notice  to  him  of  the  claim,  and  without  regard 
to  the  state  of  the  account  between  such  owner  and  the  contractor 
(p.   354.) 
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MECHANICS'  LIENS— Materialmen.— A  materialman  who 
furnishes  another  materialman  with  materials  is  not  entitled  to  a 
lien  therefor  under  a  statute  giving  a  lien  for  labor  performed  or 
material  furnished  "under  contract  with  the  owner  contractor,  sub- 
contractor, architect,  or  authorized  agent."     (p.  356.) 

E.  H.  Cunningham,  for  the  appellant. 

Yeanian  &  Yeaman,  for  the  appellee. 

201  HAZELEIGG,  C.  J.  Walling  &  Co.,  desiring  to  build 
a  grain  elevator  on  their  lot  in  the  city  of  Henderson,  Ken- 
tucky, contracted  with  Bailey  &  Koerner  to  furnish  all  the  nec- 
essary material  and  to  construct  the  improvement.  Bailey  & 
Koerner,  who  were  builders  and  contractors,  contracted  with 
H.  W.  Clark,  Jr.^  a  lumber  merchant  at  Henderson,  for  a 
large  quantity  of  the  lumber  necessary  for  the  building.  Clark 
tlien  contracted  with  Hightower,  a  lumber  dealer  at  Eagan, 
Alabama,  for  a  quantity  of  lumber,  for  the  purpose  of  using  it 
in  filling  his  contract  with  Bailey  &  Koerner.  On  the  comple- 
tion of  the  work,  it  appears  that  Bailey  &  Koerner  have  paid 
Clark  in  full  for  the  lumber  furnished  under  his  contract, 
including  the  Hightower  lumber,  but  Clark  has  failed  to  pay 
Hightower.  The  latter  has  therefore  brought  this  action  in 
the  Henderson  circuit  court,  claiming  a  lien  on  Walling  & 
Co.'s  lot  and  building  for  what  Clark  owes  him.  It  is  the 
contention  of  counsel  that,  under  our  statute,  Hightower, 
as  a  materialman,  has  this  lien,  without  regard  to  the  state 
of  the  account  between  Walling  &  Co.  and  Bailey  &  Koerner, 
or  between  the  latter  and  Clark,  But  because  there  was  no 
averment  in  Hightower's  petition,  as  there  could  not  truthfully 
have  been,  to  the  effect  that  Bailey  &  Koerner  or  Walling  & 
Co.  were  indebted  to  Clark,  the  chancellor  dismissed  the  pe- 
tition on  demurrer,  holding  that  while  the  statute  as  amended 
by  the  act  of  March  21,  1896  (Kentucky  Statutes,  sec.  2463), 
in  terms  gave  Hightower  the  lien,  the  statute  as  so  amended 
is  unconstitutional;  and  this  is  the  first  question  considered. 
The  statute  is  as  follows :  "A  person  who  performs  labor  or 
furnishes  materials  in  the  erection,  altering  or  repairing  a 
house,  building  or  other  structure,  or  for  any  fixture  '^-  or 
machinerv  therein,  or  for  the  excavation  of  cellars,  cisterns, 
vaults,  wells  or  the  improvement,  in  any  manner,  of  real  es- 
tate by  contract  with,  or  by  the  written  consent  of.  the  owner, 
the  contractor,  subcontractor,  architect  or  authorized  agent 
sliall  have  a  lien  thereon;  and  upon  the  land  upon  which  said 
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improvonicnt  shall  have  been  made  or  on  any  interest  such 
owner  has  in  the  same,  to  secure  the  amount  thereof  with  costs ; 
and  said  lien  on  the  land  or  improvements  shall  be  superior 
to  any  mortgage  or  encumbrance  created  subsequent  to  the  ])e- 
ginning  of  the  labor  or  furnishing  of  the  materials;  and  said 
lien,  if  asserted  as  hereinafter  provided,  shall  relate  back  and 
take  eflt'ect  from  the  time  of  the  commencement  of  the  labor 
or  the  furnishing  of  the  materials;  provided,  that  such  lien 
shall  not  take  precedence  of  a  mortgage  or  other  contract  lien 
or  bona  fide  conveyance  for  value  without  notice,  duly  recorded 
or  lodged  for  record  according  to  law,  unless  the  person  claim- 
ing such  prior  lien  shall,  before  the  recording  of  such  mort- 
gage or  other  contract  lien  or  conveyance,  have  filed  in  tlie 
clerk's  office  of  the  county  court  of  the  county  wherein  he  shall 
have  performed  labor  or  furnished  material,  or  shall  expect 
to  perform  labor  or  furnish  materials  as  aforesaid,  a  statement 
showing  that  he  has  performed  or  furnished,  or  that  he  ex- 
pects to  perform  or  furnish,  such  labor  or  materials,  and  the 
amount  in  full  thereof,  and  his  lien  shall  not,  as  against  the 
holder  of  said  mortgage  or  other  contract  lien  or  conveyance, 
exceed  the  amount  of  the  lien  claimed,  or  expected  to  be 
claimed,  as  set  forth  in  such  statement The  liens  pro- 
vided for  herein  shall  in  no  case  be  for  a  greater  amount  in 
the  aggregate  than  the  contract  price  of  the  original  con- 
tractor; and  should  the  aggregate  amount  of  liens  exceed  the 
price  agreed  upon  between  the  ^^^  original  contractor  and  the 
owner,  then  there  shall  be  a  pro  rata  distribution  of  the  origi- 
nal contract  price  among  said  lienholders."  This  statute  is 
radically  ditferent  from  our  former  laws  on  this  subject,  and 
has  not  heretofore  been  before  this  court  for  construction.  The 
preceding  statute,  while  giving  liens  to  contractors,  subcon- 
tractors, materialmen,  and  laborers,  practically  thereby  pro- 
vided a  process  of  garnishment  in  the  hands  of  the  owner  of 
any  money  he  might  owe  the  contractor.  Its  purpose  was 
merely  to  substitute  the  subcontractor,  materialman,  and  la- 
borer to  the  rights  of  the  contractor,  and  was  effectual  only 
in  the  event  the  owner  was  indebted  to  the  contractor.  It  was 
entirely  safe  for  the  owner,  without  notice  of  the  claims  of 
others,  to  pay  his  contractor  when  he  pleased — even  in  advance. 
The  present  statute  was  clearly  meant  to  fasten,  and  doe? 
fasten,  on  the  property  of  the  owner  a  lien  for  the  claim  of 
the  subcontractor,  materialman,  and  laborer,  although  the 
owner  has  no  notice  of  such  claims,  and  may   owe  the  con- 
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tractor  nothing.  Wlien  applied  to  the  facts  of  this  case,  as- 
suming that  Hightowor  is  a  materialman,  and  Clark  a  sub- 
contractor, within  the  meaning  of  the  statute,  the  law  gives  to 
]J.igh tower  a  lien  on  the  lot  and  improvement  of  Walling  & 
Co.,  without  regard  to  the  state  of  account  between  the  own- 
ers and  the  contractors  or  the  contractors  and  Clark.  This  is, 
in  effect,  argue  counsel,  the  taking  of  "VYalling  &  Co.'s  prop- 
erty to  pay  the  debt  of  another,  and  gives  them  no  day  in  court, 
and  is.  moreover,  an  unwarrantable  interference  with  the  right 
of  "Walling  &  Co.  to  make  such  contract  as  they  pleased  with 
Bailey  &  Koerner,  and  discharge  their  obligations  when  and 
as  they  pleased.  This  contention  is  not  without  authority  to 
support  it.  The  Ohio  courts  seem  to  so  hold,  and  perhaps, 
also,  the  courts  of  ^^^  iVfichigan.  But  the  weight  of  author- 
ity seems  the  other  way.  In  Laird  v.  Moonan,  32  Minn.  358, 
20  N.  W.  354,  the  constitutionality  of  an  act  from  which  our 
act  seemingly  is  copied  is  elaborately  discussed,  and  the  act  up- 
held. In  Wisconsin  the  same  conclusion  was  reached:  Mallory 
V.  Abattoir  Co.,  80  Wis.  170,  49  N".  W.  1071.  So  in  Massachu- 
setts, in  Donahy  v.  Clapp,  12  Cush.  440;  Bowen  v.  Phinney, 
162  Mass.  593.  44  Am.  St.  Rep.  391,  39  ¥.  E.  283.  In  Cole 
Mfg.  Co.  V.  Falls,  90  Tenn.  466,  16  S.  W.  1045,  the  court  said : 
"It  is  true  that  a  lien  is  provided  for  persons  with  whom  the 
OAvner  is  supposed  to  have  no  direct  contractual  relations,  but 
the  fact  alone  does  not  invalidate  the  act;  for  the  owner  must 
be  hold  to  a  knowledge  of  the  existing  law  on  the  subject,  and 
to  the  presumption  that  he  employed  the  original  contractor 
and  gave  out  his  work  with  reference  to  that  law.  The  right 
of  lien  to  subcontractors  and  materialmen  is,  by  operation  of 
law,  incorporated  into  and  made  a  part  of  the  owner's  contract, 
as  much  as  if  expressly  included  and  written  therein.  He 
contracts  about  a  subject  in  which  the  law  declares  certain 
advantages  to  all  persons  concerned,  whether  by  direct  contract 
vrith  him,  or  by  the  employment  of  his  contractor.  The  law 
declares  that  a  lien  shall  exist  in  favor  of  the  subcontractor 
and  materialman  in  certain  contingencies.  Hence,  tlie  owner 
who  makes  the  contemplated  contract  cannot  justly  complain  of 
the  legal  result,  especially  wdien  he  derives  the  benefit  of  the 
labor  and  materials  of  those  for  whom  the  lien  is  provided,  and 
who  often  have  no  other  means  of  compensation.  The  enforce- 
ment of  this  law  does  not  necessarily  result  in  loss  to  the  owner, 
nor  take  from  him  something  for  nothing."  In  Colter  v, 
Frese,  45  Ind.  96.  the  same  conclusion  was  reached  after  an 
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exhaustive  examination.  So,  also,  in  ^^^  Hicks  v.  Murray,  43 
Cal.  515,  the  court  thought  the  act  constitutional.  To  the  same 
effect  are  the  cases  of  Atwood  v.  Williams,  40  Me.  409;  Gur- 
ney  v.  Walsham,  16  E.  I.  699,  19  Atl.  323 ;  Eoanoke  etc.  Imp. 
Co.  V.  Karn,  80  Va.  589;  Norfolk  etc.  R.  E.  Co.  v.  Howison, 
81  Va.  125;  Spokane  etc.  Lumber  Co.  v.  McChesney,  1  Wash. 
G09,  21  Pac.  198;  Paine  v.  Tillinghast,  52  Conn.  532.  So, 
also,  in  Maryland,  in  Treusch  v.  Shryock,  51  Md.  162. 

An  elaborate  and  learned  discussion  of  this  question  is 
found  in  Jones  v.  Great  Southern  Hotel  Co.,  30  C.  C.  A.  108, 
86  Fed.  370,  considered  in  the  United  States  circuit  court  of 
appeals,  before  circuit  judges  Lurton  and  Taft  and  district  judge 
Clark.  After  reviewing  the  authorities,  the  learned  judge 
(Lurton)  said:  "But  the  validity  of  the  statutes  need  not  be 
rested  upon  mere  authority..  They  find  sanction  in  the  dictates 
of  natural  justice,  and  most  often  administer  an  equity  which 
has  recognition  under  every  system  of  law.  That  principle  is 
that  everyone  who  by  his  labor  or  materials  has  contributed 
to  the  preservation  or  enhancement  of  the  property  of  another 
thereby  acquires  a  right  to  compensation The  legal  ef- 
fect of  the  contract  [between  the  owner  and  contractor]  is 
to  give  a  lien  to  all  who  at  the  instance  of  the  contractor  shall 
be  employed  to  furnish  labor  or  materials  for  the  work  which 
he  has  let  out.  So  far  as  such  a  statute  is  limited  to  future  con- 
tracts, it  cannot  be  said  to  impair  the  obligation  of  a  contract. 
If  the  law  be  subject  to  no  other  objection,  it  impairs  no  con- 
tract, for  all  thereafter  made  are  entered  into  upon  the  basis 

cf  the  law Xeither  can  the  owner  be  said  to  be  thereby 

deprived  of  his  property  without  due  process  of  law.  He  has 
voluntarily  made  a  contract,  with  the  law  before  him.  lie  lias 
thereby  subjected  his  property  to  liability  for  certain  debts 
of  the  ^^^  contractor.  His  own  voluntary  consent  is  an  ele- 
ment in  tlie  transaction.  He  knows  what  tlie  law  is,  and  makes 
a  contract  under  the  law.  It  is  idle  to  say  that  under  such 
circumstances  he  is  deprived  of  his  property  without  due  pro- 
cess of  law." 

In  Henry  &  Coatsworth  Co.  v.  Evans,  97  ]\ro.  47,  10  S.  W. 
8G8.  Judge  Barclay,  in  an  able  opinion  overruling  a  former 
and  contrary  opinion  (Henry  v.  Eice,  18  Mo.  App.  497), 
sustained  the  validity  of  a  statute  similar  to  tlie  KentucKy 
statute.  Under  the  Nebraska  statute,  the  owner  is  liable  for 
labor  and  material,  without  regard  to  the  state  of  the  account 
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between  himself  and  the  contractor:  Ballon  v.  Black,  21  ISTeb. 
131,  31  N".  W.  673.  So  in  K'evada :  Hunter  v.  Truckee  Lodge 
No.  14,  I.  0.  0.  F.,  14  Nev.  24. 

In  Phillips  on  Mechanics'  Liens,  third  edition,  section  57,  the 
author  thus  states  the  doctrine :  "The  lien  of  the  mechanic  being 
a  remedy  by  wliich  the  property  of  one  man  may  be  taken  for 
the  benefit  of  another,  it  necessarily  follows  that  it  can  only 

arise  by  the  free  consent  of  him  to  whom  it  belongs 

It  is,  however,  no  more  necessary  that  the  contract  from  which 
the  lien  is  to  follow  as  an  incident  should  be  the  personal  act 
of  the  owner  than  in  other  matters.  Necessity  has  created, 
and  the  law  sanctioned,  the  performance  of  the  affairs  of  life 

by  means  of  agents  duly  authorized  by  principals This 

agency  may  be  implied  as  well  as  expressly  created.  Every 
man  must  necessarily  be  presumed  to  know  the  public  laws  in 
existence,  and  to  contract  with  reference  to  their  provisions. 
Whenever,  therefore,  from  public  policy,  it  is  found  necessary 
to  extend  by  statute  a  lien  against  the  property  of  an  owner, 
to  answer  to  a  subcontractor  or  others  with  whom  he  is  not 
in  privity,  and  the  owner  shall  thereafter  ^^^  make  such  con- 
tract, from  which  the  statute  declares  the  lien  to  subcontractors 
and  others  shall  flow,  the  original  contract  of  the  owner  will 
be  conclusively  presumed  to  imply  the  consent  that  his  prop- 
erty may  be  taken  to  pay  indebtedness  to  subcontractors  thus 
imposed  by  the  law.  On  this  ground  contractors  have  been 
allowed  to  pledge  the  credit  of  property  to  subcontractors  and 
materialmen.''  An  admirable  statement  of  the  grounds  on 
wliich  such  statutes  rest  is  found  in  Albright  v.  Smith,  2  S. 
Dak.  577,  51  X.  W.  590. 

"We  regard  the  authorities  cited  (and  there  are  many  other 
cases  in  point)  as  entirely  sufficient  to  uphold  the  constitu- 
tionality of  the  statute.  Notwithstanding  this,  we  think  the 
chancellor  acted  properly  in  dismissing  the  petition,  ^^^lile  the 
ease  seems  to  have  been  heard  below  on  the  theory  that  Clark 
was  a  subcontractor  and  HightoAver  a  materialman,  within  the 
meaning  of  the  statute,  the  pleadings  do  not  sustain  such 
theory.  Hightower  is  a  lumberman,  and  furnished  materials, 
it  is  true,  but  he  furnished  them  to  Clark,  another  material- 
man. The  petition  avers  that  he  furnished  the  lumber  to  Clark 
at  his  special  instance  and  request,  and  for  which  he  agreed 
to  pay  the  purchase  price,  and  he  so  furnished  it  to  Clark  for 
the  purpose  of  being  used,  and  it  was  used,  in  building  for 
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Walling  &  Co.  a  certain  elevator.  He  further  avers  that  he 
filed  his  statement  in  the  clerk's  office,  as  required  by  law, 
showing  that  he  claimed  a  lien  for  the  materials  furnished 
Clark  as  subcontractor.  But  the  averments  of  the  pleading  do 
not  show  that  Clark  was  a  subcontractor,  but  do  show  that  he 
was  merely  a  materialman,  under  contract  with  the  contractors, 
Bailey  &  Koerner,  ^^^  to  furnish  certain  lumber  for  the  ele- 
vator. Clark  and  Hightower  were  both  materialmen,  but  the 
statute  does  not  give  a  lien  to  a  materialman  who  furnishes 
materials  to  another  materialman.  The  materials  for  which 
the  statute  gives  a  lien  are  those  which  are  furnished  to  an 
owner,  a  contractor,  subcontractor,  architect,  or  authorized  agcn<". 
We  cannot  extend  the  statute  beyond  its  plain  language  and 
evident  meaning.  The  hardships  to  owners  arc  apt  to  be  con- 
siderable, even  under  the  terms  of  the  statute.  If  the  right 
to  the  lien  be  extended  beyond  the  terms,  then  it  can  be  ex- 
tended indefinitely,  and  there  would  be  no  safety  in  contracting 
for  the  erection  of  a  building.  The  statute  so  extended  would 
be  impracticable.  In  Phillips  on  Mechanics'  Liens,  third  edi- 
tion, section  51,  it  is  said  "that  a  lumber  dealer,  employed 
merely  to  furnish  lumber,  whether  manufactured  or  not,  is 
not  a  contractor  for  the  erection  of  the  building  or  any  divi- 
sion of  it.  He  is  a  materialman  merely,  or  a  workman,  if  he 
works  up  his  lumber  into  frames,  doors,  etc,  and  is  not  em- 
ployed to  erect  or  put  up  the  building  or  any  of  its  primary 
divisions."  In  Merriman  v.  Jones,  43  Minn.  29,  44  N.  W.  52(k 
it  was  held  that  one  who  sells  materials  to  the  dealer  who  has 
contracted  to  supply  the  contractor  is  not  a  subcontractor, 
within  the  meaning  of  the  Minnesota  statute,  and  has  no  lien. 
This  statute,  we  have  seen,  apparently  furnished  the  model 
for  the  Kentucky  statute.  A  strict  application  of  this  rule 
should  be  made  in  this  case,  because  it  appears  from  the  plain- 
tiff's pleadings  that  when  he  shipped  the  first  lumber  to  Clark 
he  did  not  know  for  what  particular  purpose  or  for  whose 
building  the  lumber  was  intended,  and  he  could  not,  therefore, 
have  sold  it  on  the  credit  of  the  building  of  Walling  &  Co., 
to  be  erected,  but  trusted  alone  in  Clark's  credit.  It  was  a 
simple  and  ^^^  ordinary  sale  of  lumber  by  one  lumber  mer- 
chant to  another  like  mercliant,  and  apparently  on  the  sole 
credit  of  the  purchasing  merchant,  \\nierefore  the  judgment 
denying  the  lien  is  affirmed. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 
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A  Mechanic's  Lien  Law  which  gives  to  contractors,  subcontractor;-!, 
materialmen,  and  laborers  a  lien  on  buildings  for  which  they  have 
furnished  material  or  performed  labor,  is  not  unconstitutional:  Bar- 
rett V.  Millikan,  156  Ind.  510,  83  Am.  St.  Eep.  220,  60  N.  E.  310;  Tit^e 
Guarantee  Co.  v.  Wrenn,  35  Or.  26,  76  Am.  St.  Eep.  454,  56  Pac.  271. 
As  to  the  right  of  materialmen  in  the  second  degree  to  a  lien,  see 
the  monographic  note  to  Chapin  v.  Persse  etc.  Paper  Works,  79  Am. 
Dec.  270,  271. 


TAYLOR  V.  BECKHAM. 

[108  Ky.  278,  56  S.  W.  177.] 
CONSTITUTIONAL  LAW— Right  of  Governor  to  Adjourn 
Legislature. — The  governor  has  no  power  over  the  time  of  the  ad- 
journment of  the  two  houses  of  the  legislature,  except  in  case  of  dis- 
agreement between  them  as  to  such  time,  and,  in  the  absence  of  sucli 
disagreement,  an  attempt  by  the  governor  to  adjourn  the  legislatura 
is  void,  and  does  not  affect  its  right  to  proceed  with  its  sessions  at 
the    seat    of    government,     (p.    362.) 

ELECTIONS— Contest.— The  Death  of  the  Governor  pending 
a  contest  to  determine  who  is  elected  govenor  and  lieutenant-gover- 
nor does  not  defeat  the  right  of  the  person  elected  lieutenant-gover- 
nor   to    have   the    contest    determined,     (p.    363.) 

CONSTITUTIONAL  LAW— Legislative  Journals  as  Evidence. 
Evidence  cannot  be  received  in  court  to  impeach  the  verity  of  the 
record  provided  by  the  constitution  as  evidence  of  legislative  pro- 
ceedings,    (p.   363.) 

EVIDENCE— Presumptions.— Legislative  Records  as  shown  by 
the  journals  of  the  legislature  are  entitled  to  every  presumption  in 
their  favor,     (p.  368.) 

EVIDENCE  —  Legislative  Journals  —  Presumption.— Although 
the  journals  of  the  legislature  are  silent  as  to  what  evidence  was 
heard  in  determining  an  election  contest,  it  must  be  presumed  that 
the  legislature  did  its  duty  and  had  before  it  such  evidence  as  was 
satisfactory   to   it.     (p.   368.) 

CONSTITUTIONAL  LAW —Conclusiveness  of  Legislative  De- 
termination of  Election  Contest.— The  determination  of  an  election 
contest  by  the  legislature,  which  under  the  constitution  is  made  the 
sole  tribunal  to  make  such  determination  and  which  proceeds  accord- 
ing to  statutory  authority  by  referring  the  matter  to  a  board  of  con- 
test, and  receiving  its  report  before  reaching  such  determination, 
cannot  be  reviewed  by  the  courts,  either  on  the  ground  that  the  no- 
tice of  contest  or  the  evidence  was  insufficient,  or  that  the  board 
of  contest  was  not  fairly  drawn  by  lot,  or  properly  constituted,  or 
that  the  election  should  have  been  held  to  be  void,  if  the  findings 
of  the  legislature  fail  to  show  its  invalidity.  As  to  all  such  matters 
the  findings  of  the  legislature  are  presumed  to  be  regular  and  valid, 

Jind  the  courts  are  not  at  liberty  to  go  behind  them.     (p.  371.) 

CONSTITUTIONAL  LAW— Right  to  Office.— A  determination 
by  the  legislature  adverse  to  the  claim  of  a  right  to  a  state  office 
is  not   a  taking  of  life,  liberty,  or  property  without  due  process  of 

kiw.     (p.   372.) 
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CONSTITUTIONAL  LAW.— States,  In  Creating  Offices  liavo 
the  riprht  to  provide  such  agencies  and  mode  of  procedure  as  they 
deem  fit  to  determine  the  result  of  the  election  to  such  offices,  with- 
out the  intervention  of,  or  interference  from,  the  courts,  (p.  372.) 
CONSTITUTIONAL  LAW— Election  Contest— Determination 
of  Legislature  Conclusive.— If  the  right  to  determine  a  contested 
election  to  a  state  office  is  given  to  the  legislature  by  the  constitu- 
tion, its  determination,  whether  right  or  wrong,  is  conclusive,  and 
cannot  be  interfered  with  nor  disregarded  by  the  courts,     (p    373.) 

W.  0.  Bradley,  Helm,  Bruce  &  Helm,  W.  H.  Yost,  D.  W. 
T'airleigh,  A.  E.  Willson,  T.  L.  Edelen,  W.  H.  Sweeney,  and 
Breckinridge  &  Shelby,  for  the  appellant. 

Z,  Phelps,  L.  McQuowTi,  W.  S.  Prior,  J.  K.  Hendrick.  J. 
A.  Scott,  and  Kohn,  Baird  &  Spindle,  for  the  appellees. 

5*^  HOBSOX,  J.  At  the  Js^ovembcr  election,  1899,  appel- 
lant "W.  S.  Taylor  and  William  Goebel  were  opposing  candi- 
dates for  governor  of  Kentucky.  Appellant  John  ]\Iarshall 
and  appellee  J.  C.  W.  Beckham  were  opposing  candidates  for 
lieutenant-governor.  On  the  face  of  the  returns,  Taylor  re- 
ceived a  majority  of  2,383  over  Goebel,  and  Marshall  a  some- 
what larger  majority  over  Beckham.  The  state  canvassing 
board,  on  the  face  of  the  returns,  issued  certificates  of  election 
to  Taylor  and  j\Iarshall.  Goebel  and  Beckham  then  gave  no- 
tice of  contest,  and  the  matter  was  brought  before  the  gen- 
eral assembly,  which,  under  the  constitution,  is  the  tribunal 
to  determine  contests  for  these  officers,  section  90  providing  as 
follows :  "Contested  elections  for  governor  and  lieutenant-gover- 
nor shall  be  determined  by  both  houses  of  the  general  assejni.^y 
according  to  such  regulations  as  may  be  established  by  law." 
The  statute  passed  pursuant  to  this  provision  of  the  constitu- 
tion regulating  the  determination  of  such  contests  is  found  in 
section  1596a,  subsection  8,  Kentuclvy  Statutes,  and  provides 
that  on  the  third  day  after  the  organization  of  the  general 
assembly  a  board  shall  be  chosen  by  lot,  and  have  power  to 
send  for  persons  and  papers.  Its  decision  shall  be  reported 
to  the  two  houses,  and  the  general  assembly  shall  then  deter- 
mine the  contests.  The  general  assembly  convened  on  Janu- 
ary 2  1900,  and  on  the  third  day  after  its  organization,  a? 
shown  by  the  journals  of  the  two  houses,  a  board  of  contest 
was  appointed  pursuant  to  the  statute.  The  journals  also  show 
that  on  February  '^^  2,  1900,  the  board  in  each  of  these  con- 
tests reported  to  the  two  houses  that  they  had  heard  all  the 
evidence  offered  by  the  contestants  and   contestees,  and  that 
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William  Goebcl  had  received  the  highest  number  of  legal  votes 
cast  for  governor;  that  J.  C.  W.  Beckham  had  received  the 
highest  number  of  legal  votes  cast  for  lieutenant-governor, 
and  that  they  were  duly  elected,  and  entitled  to  said  offices. 
The  Journals  further  show  that  on  the  same  day  both  houses, 
with  a  quorum  present,  approved  and  adopted  separately  and 
in  joint  session  the  reports  of  the  contest  board,  and  declared 
that  William  Goebel  and  appellee  J.  C.  W.  Beckham  were  duly 
elected  governor  and  lieutenant-governor  at  the  election  re- 
ferred to.  Goebel  and  Beckham  were  on  that  day  sworn  in 
accordingly.  On  January  30th  William  Goebel  was  shot  by  an 
assassin,  receiving  a  wound  from  which  he  afterward  died  on 
February  3d.  On  January  31st  appellant  Taylor,  as  governor, 
issued  a  proclamation  declaring  that  a  state  of  insurrection 
existed  at  Frankfort,  Kentucky,  adjourning  the  general  as- 
sembly to  February  6th,  and  ordering  it  to  then  assemble  at 
the  town  of  London,  in  Laurel  county.  The  sessions  of  the 
general  assembly  on  February  2d  were  not  held  at  the  state 
house  for  the  reason  that  it  was  held  by  a  military  force  of 
appellant,  Taylor,  that  would  not  allow  the  assembly  to  meet 
there,  and  for  this  reason  met  on  that  day  at  the  Capital  Hotel, 
in  the  city  of  Frankfort.  On  February  19th  the  legislature 
met  again  at  the  statehouse,  and  the  Senate  on  that  day  adopted 
the  follovring  resolution.  "Whereas,  on  the  31st  day  of  Janu- 
ary, 1900,  the  acting  governor  of  the  commonwealth  of  Ken- 
tucky, by  the  use  of  armed  force  dispersed  the  general  as- 
sembly and  has  until  recently  prevented  the  Senate  and  House 
from  assembling  at  their  regular  rooms  and  places  of  meet- 
ing; ^^"^  and  whereas,  the  general  assembly,  and  each  house 
thereof,  after  public  notice  met  in  joint  and  separate  sessions 
in  the  city  of  Frankfort,  a  full  quorum  of  such  bodies  being 
present,  and  adopted  the  majority  reports  and  resolutions  of 
the  boards  of  contests  for  governor  and  lieutenant-governor 
of  the  commonwealth  of  Kentucky  unseating  the  contestees, 
W.  S.  Taylor  and  John  Marshall,  as  governor  and  lieutenant- 
governor,  and  seating  the  contestants.  William  Goebel  and 
J.  C.  W.  Beckham  as  governor  and  lieutenant-governor,  re- 
spectively, all  of  which  proceedings,  reports,  and  resolutions 
are  set  out  in  the  journals  of  the  two  houses  of  the  general 
Assembly;  and  whereas  this  joint  assembly  is  now  enabled  to 
meet  in  its  regular  place  of  meeting,  and  whilst  it  adheres  to 
the  belief  beyond  doubt  that  the  action  of  the  general  assembly 
heretofore  taken  in  reference  to  said  contests  is  valid,  final, 
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and  conclusive,  to  remove  any  doubt  that  may  exist  in  the  minds 
of  any  of  the  people  of  the  commonwealth:  Now,  be  it  re- 
solved, by  the  general  assembly  of  the  commonwealth  of  Ken- 
tucky in  joint  session  assembled,  to  the  end  that  all  doubt  may 
be  removed,  if  any  exists,  as  to  the  validity  and  regularity 
of  the  action  and  proceedings  at  the  times  and  places  shown 
by  the  journals  of  the  two  houses  other  than  its  regular  rooms, 
provided  by  law,  that  all  the  acts,  proceedings,  and  resolutions 
of  the  Senate  and  House  and  of  the  joint  assembly  of  the  two 
houses  upon  or  touching  the  report  of  the  majority  of  the 
boards  of  contest  for  the  oflBces  of  governor  and  lieutenant- 
governor,  unseating  the  contestees,  and  seating  "William  Goebel 
and  J.  C.  W.  Beckham,  and  declaring  them  to  have  been 
elected  governor  and  lieutenant-governor  respectively,  on  the 
seventh  day  of  Xovember,  1899,  is  hereby  re-enacted,  readoptod , 
reaffirmed,  and  ratified  at  ^*®  this,  the  regular  place  of  meet- 
ing provided  by  law,  at  the  seat  of  government  in  Frankfort, 
Kentucky."  This  resolution,  though  not  filed  with  the  exhib- 
its in  these  cases,  is  copied  in  the  petition,  and  is  admitted] 
by  the  answer  to  have  been  entered  on  the  Senate  journal. 
The  same  resolution  was  adopted  by  the  House  and  by  both 
houses  in  joint  session  on  February  20th. 

Appellants  insist  that  all  these  proceedings  were  void,  and 
did  not  affect  in  any  way  their  rights  to  the  offices  of  governor 
and  lieutenant-governor.  A  great  many  matters  have  been 
presented  in  the  argument,  but  only  such  as  seem  decisive 
can  be  considered  without  unduly  extending  this  opinion.  It 
is  insisted :  1.  That  the  proceedings  of  the  legislature  on  Febru- 
ary 2d  are  void,  because  the  legislature  had  then  been  adjourned 
by  the  governor  until  February  6th,  and  no  legal  session  could 
be  held  in  the  meantime;  2.  That,  Goebel  having  died  on  Feb- 
ruary 3d,  the  contest  for  the  office  of  governor  thereby  abated, 
and  the  action  of  the  legislature  on  February  19th  and  20tli 
was,  therefore,  void;  3.  It  is  averred  tliat  the  legislature  took 
no  action  on  February  2d,  and  that  the  journals  of  these  meet-' 
ings  were  fraudulently  made  by  the  clerk,  and  pursuant  to  a 
conspiracy  between  certain  members  of  the  assembly  and  the 
contestants;  4.  It  is  averred  that  the  general  assembly  acted 
without  evidence,  and  arbitrarily.  These  contentions  will  be 
considered  in  the  order  stated. 

1.  As  to  the  governor's  power  to  adjourn  the  legislature. 
If  the  governor  had  the  power  to  adjourn  the  legislature  from 
January  31st  to  February  0th,  of  course  no  valid  action  could 
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be  taken  by  it  in  the  interim.  It  is  therefore  necessary  to 
determine  whether  he  had  such  power.  The  only  authority 
relied  on  to  sustain  his  action  is  section  36  of  the  constitution, 
which  is  as  follows:  "The  "^^  first  general  assembly,  the  mem- 
bers of  which  shall  be  elected  under  this  constitution,  shall 
meet  on  the  first  Tuesday  after  the  first  Monday  in  January, 
1894,  and  thereafter  the  general  assembly  shall  meet  on  the 
same  day  every  second  year,  and  its  sessions  shall  be  held  at  the 
seat  of  government,  except  in  case  of  war,  insurrection  or 
pestilence,  when  it  may,  by  proclamation  of  the  governor,  as- 
semble, for  the  time  being,  elsewhere."  At  first  blush  it  must 
strike  anyone  that  the  thing  in  the  mind  of  the  framers  of 
this  section  was  not  an  adjournment  of  the  general  assembly 
after  it  had  assembled,  but  a  provision  for  a  place  of  as- 
sembling. Until  an  assembly  is  organized,  it  cannot  control 
its  movements;  and  in  case  of  an  insurrection  or  pestilence 
preventing  it  from  meeting  at  the  capitol  it  was  necessary  for 
some  one  to  have  power  to  name  another  place  at  which  it  might 
assemble  for  the  time  being,  and  organize.  Tliis  seems,  on 
its  face,  to  be  all  the  section  was  intended  to  provide  for,  and 
that  it  was  not  intended  to  authorize  such  action  as  was  taken 
in  this  case  is  clear  from  section  80,  which  provides,  among 
other  things:  "In  case  of  disagreement  between  the  two  houses 
Vi'ith  respect  to  the  time  of  adjournment,  he  [the  governor] 
may  adjourn  them  to  such  time  as  ho  shall  think  proper,  not 
exceeding  four  months,"  From  this  provision  it  is  clear  that 
the  governor  had  no  power  over  the  time  of  adjournment  of 
the  two  houses,  except  in  case  of  disagreement  between  them. 
There  had  been  no  disagreement  between  the  two  houses  here, 
and,  if  the  governor  could  have  adjourned  them  from  January 
31st  to  February  6th,  he  might  have  made  the  time  one  month 
or  four  months,  and  then  by  a  similar  proclamation,  adjourned 
them  again,  and  indefinitely  prevented  action  upon  the  con- 
test. ^'^^  It  is  also  to  be  observed  that  while  the  constitution 
gives  the  governor  power  with  respect  to  the  time  of  adjourn- 
ment in  case  of  disagreement  between  the  two  houses,  it  con- 
fers upon  him  no  such  power  to  name  another  place  than 
that  in  which  the  legislature  may  be  sitting.  Section  41  pro- 
vides: "Neither  house  during  the  session  of  the  general  as- 
sembly shall,  without  the  consent  of  the  other,  adjourn  for 
more  than  three  days  nor  to  any  other  place  than  that  in  which 
it  may  be  sitting."  Under  familiar  rules  of  constitutional 
construction,    either    house,    by    virtue    of    this    section^    may. 
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with  the  consent  of  the  other,  adjourn  for  more  than  three 
ciays  or  to  any  other  place  than  that  in  which  it  is  sitting. 
It  was  never  intended  by  the  constitution  that  the  two  houses 
might  name  a  time  or  place  of  adjournment,  and  that  the 
governor  could  also  have' like  power;  for  this  would  be  not 
only  to  create  confusion,  but  to  destroy  the  independence  of 
the  legislative  branch  of  the  government.  By  section  27,  the 
powers  of  a  government  are  divided  into  three  distinct  and 
jndependent  departments,  and  by  section  43  the  regular  ses- 
sions of  the  general  assembly  are  limited  to  sixty  legislative 
days.  If  the  governor  can,  without  its  consent,  adjourn  it 
from  time  to  time,  or  from  place  to  place,  as  he  may  see 
proper,  he  might  be  able  to  prevent  it  from  taking  any  action 
that  he  might  be  opposed  to.  The  legislative  branch  of  the 
government  more  nearly  represents  the  people  than  any  other 
branch,  and  it  is  charged  by  the  constitution  and  laws  of  this 
state  with  many  important  interests  directly  affecting  the 
people,  to  secure  which  their  independence  of  the  executive 
is  absolutely  necessary.  Section  41,  above  referred  to,  is  taken 
literally  from  the  federal  constitution.  After  showing  that 
Congress  is,  with  the  single  exception  of  a  disagreement  be- 
tween ^^^  the  two  houses  in  respect  of  the  time  of  adjourn- 
ment, wholly  independent  of  the  President,  Judge  Story  adds: 
*^In  no  other  case  is  the  President  allowed  to  interfere  with 
the  time  and  extent  of  their  deliberations.  And  thus  their 
independence  is  effectually  guarded  against  any  encroachment 
on  the  part  of  the  executive" :  Story  on  the  Constitution,  sec. 
843.  The  reasons  leading  to  the  insertion  of  such  a  clause  in 
the  constitution  of  the  United  States  and  in  all  the  constitu- 
tions of  this  state  were  the  danger  of  executive  control  over 
the  legislature,  and  the  fact  that  the  colonial  governors  exer- 
cised this  power  to  destroy  the  eifectiveness  of  the  colonial 
legislatures.  ^\^e  are  clearly  of  the  opinion  that  the  state 
constitution  was  intended  to  maintain  the  absolute  independ- 
ence of  the  legislative  branch  of  the  government;  that  the 
power  claimed  by  the  appellant  Taylor  is  in  conflict  with  both 
the  letter  and  the  spirit  of  the  instrument,  and  that  his  at- 
tempt to  adjourn  the  legislature  from  January  31st  to  Febru- 
ary Gth  was  void,  and  did  not  interfere  with  the  right  of  the 
legislature  to  proceed  with  its  sessions  at  Frankfort. 

2.  x\s  to  the  death  of  Goebel.  The  death  of  Goel^l  on 
February  3d  did  not  affect  the  right  of  the  appellee  Beckham. 
If  Goebel  was  elected  governor  and  Beckham  lieutenant-gov- 
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ernor,  in  Xovember,  Beckham,  vipon  GoebePs  death  on  Febru- 
ary 3d,  became  entitled  to  the  office  of  governor,  and  had 
the  right  to  continue  the  contest  to  secure  what  the  constitu- 
tion guaranteed  to  him.  So  that,  if  the  legislature  had  not 
acted  until  February  19th,  it  had  a  right  then  to  act  upon 
the  contest,  and  its  action  would  be  none  the  less  valid  Ije- 
cause  not  taken  in  Goebel's  lifetime.  But,  as  the  legislative 
action  of  February  19th  and  20th  is  assailed  on  substantially 
tlie  same  grounds  as  that  on  February  2d,  this  view  of  the 
case  is  not  important,  as  ^^^  the  question  remains.  Was  either 
action  valid?  This  brings  ns  to  the  consideration  of  the  third 
point. 

3.  As  to  the  validity  of  the  entries  in  the  journal,  and  the 
efl'ect  to  be  given  them.  It  is  alleged  that  the  journals  are 
fraudulent,  the  work  of  a  conspiracy  between  the  clerks  of  the 
two  houses,  certain  of  the  members,  and  the  contestants,  and 
that  the  facts  shown  by  the  journals  as  to  the  presence  of  the 
members  of  the  two  houses  and  the  action  taken  by  them,  are 
untrue.  The  question  is,  therefore,  Can  the  court  hear  evidence 
of  this  character  assailing  the  integrity  of  the  legislative  jour- 
nals? Section  40  of  the  constitution  provides:  "Each  house 
of  the  general  assembly  shall  keep  and  publish  daily  a  journal 
of  its  proceedings;  and  the  yeas  and  nays  of  the  members  on 
any  question  shall,  at  the  desire  of  any  two  of  the  members 
elected,  be  entered  on  the  journal."  The  journal  of  each  house 
of  the  general  assembly,  kept  pursuant  to  this  provision  of 
the  constitution  under  the  supervision  of  the  house,  is,  when 
approved  by  the  house,  not  the  act  of  the  clerk,  but  the  act  of 
the  house  itself  and  is  entitled  to  the  same  respect  as  any  of  its 
other  ofBcial  acts.  So  far  as  we  have  seen,  the  authorities  are 
uniforin  that  e^ddence  cannot  be  received  in  court  to  impeach 
the  verity  of  the  record  provided  by  the  constitution  as  evidence 
of  the  legislative  proceedings.  Thus,  in  Cooley's  Constitutional 
Limitations,  page  220,  it  is  said :  "And  although  it  sometimes 
has  been  urged  at  the  bar  that  the  court  ought  to  inquire  into 
the  motives  of  the  legislature  where  fraud  and  corruption  were 
alleged,  and  annul  their  action  if  the  allegations  were  estab- 
lished, the  argument  has  in  no  case  been  acceded  to  by  the  ju- 
diciary, and  they  have  never  allowed  the  inquiry  to  be  entered 
upon.  The  reasons  are  the  same  here  as  those  which  preclude 
an  inquiry  into  the  ^®^  motives  of  the  governor  in  the  exercise 
of  a  discretion  vested  in  him  exclusively.  He  is  responsible 
for  his  acts  in  such  a  case,  not  to  the  court,  but  to  the  people.' 
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In  "Wright  v.  Defreese,  8  Ind.  298,  which  was  a  quo  warranto 
proceeding,  involving  the  exercise  of  a  franchise  under  an  act 
of  the  general  assembly,  it  was  alleged  that  the  act  was  secured 
by  fraud,  corruption  and  bribery.  The  court  refused  to  hear 
the  evidence.  It  is  said:  "The  powers  of  the  three  depart- 
ments are  not  merely  equal.  They  are  exclusive  in  respect 
to  the  duties  assigned  to  each.  They  are  absolutely  independ- 
ent of  each  other.  It  is  now  proposed  that  one  of  the  three 
powers  shall  institute  an  inquiry  into  the  conduct  of  another 
department,  and  form  an  issue  to  try  by  what  motives  legis- 
lators were  governed  in  the  enactment  of  a  law.  If  this  may  be 
done,  we  may  also  inquire  by  what  motives  the  executive  is  in- 
duced to  approve  a  hill  or  withhold  his  approval,  and,  in  case 
of  withholding  it  corruptly,  by  our  mandate  compel  its  ap- 
proval. To  institute  the  proposed  inquiry  would  be  a  direct 
attack  upon  the  independence  of  the  legislature,  and  a  usurpa- 
tion of  power  subversive  of  the  constitution."  A  similar  ques- 
tion was  presented  in  McCulloch  v.  State,  11  Ind.  424,  where 
not  only  fraud,  corruption  and  bribery  were  alleged,  but  also 
tliat  one  member  of  the  assembly,  whose  vote  was  recorded  in 
the  affirmative,  in  fact  voted  in  the  negative,  and  that  withoul 
his  vote  the  bill  did  not  receive  a  constitutional  majority.  The 
court  said :  "The  facts  thus  alleged  raise  the  question  whether 
the  journals  of  the  houses  of  the  general  assembly  can  be  con- 
tradicted or  iinpeached  on  the  ground  of  mistake  or  fraud.  The 
affirmative  of  this  inquiry  cannot,  in  our  opinion,  be  main- 
tained. Article  4,  section  18  of  the  constitution  requires  each 
house  to  keep  a  journal  of  its  proceedings,  ^^^  and  publish 
tlie  same.  This  journal  must  be  held  conclusive  evidence  of 
the  facts  which  appear  on  its  face,  because  it  must  be  presumed 
t]iat  the  members,  as  a  body,  inspected  it,  and  made  all  neces- 
sary corrections,  before  they  allowed  it  to  assume  the  character 
of  a  journal  of  their  proceedings.  As  well  might  evidence  be 
received  to  contradict  a  statute,  to  show  that  it  contained  cer- 
iiiin  provisions  inserted  through  mistake,  as  to  contradict  an 
entry  made  upon  the  journal.  The  house  keeping  the  journal 
is  the  only  tribunal  by  which  it  can  be  corrected,  and.  until 
corrected  by  such  authority,  it  must  be  considered  conclusive 
as  to  the  facts  which  it  contains:  State  v.  Moffitt,  5  Ohio,  358; 
Turley  v.  Logan  Co.,  17  111.  151.  We  must,  therefore,  hold 
that  the  meniljcrs  alleged  to  have  been  absent  when  the  bill 
passed  over  the  governor's  veto  were  present  and  voted  as 
averred  in  the  journal,  and  that  McMurray  did  vote  in  favor  of 
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the  bill  on  its  final  passage  in  the  house."  In  the  case  of  State 
V.  Moffitt,  5  OhiOj  358,  above  referred  to,  the  question  was 
whether  Lemuel  Moffitt  had  been  elected  judge  of  the  common 
pleas  court  by  the  general  assembly.  The  senate  journal 
showed  his  election  by  the  senate  but  the  house  journal  showed 
the  election  of  Samuel  Moffitt.  Depositions  from  members  and 
officers  of  the  general  assembly  were  offered  to  prove  that  Lem- 
uel and  not  Samuel  Moffitt  was  the  individual  actually  voted 
for  and  elected  in  the  house,  but  the  court  held  the  evidence 
inadmissible  to  impeach  the  journal,  and  that  Lemuel  was  not 
entitled  to  the  office.  The  court  said :  "In  the  ninth  section 
and  first  article  of  the  constitution  it  is  required  that  each  house 
shall  keep  a  journal  of  its  proceedings  and  publish  them.  This 
journal,  when  taken  in  connection  with  the  ^®''*  laws  and  res- 
olutions, would  seem  to  be  the  appropriate  evidence  of  legisla- 
tive actions.  It  is  not  the  action  of  a  single  member  of  the 
legislature  of  which  T  speak,  but  of  the  whole  body  of  the  gen- 
eral assembly.  The  former  might,  with  propriety,  be  proven 
by  parol  testimony,  but  the  latter  is  evidenced  by  evidence  of 
a  higher  nature.  The  testimony  of  an  individual  member  could 
not  be  received  to  contradict  a  statute,  and.  if  not,  why  receivi3 
it  to  contradict  an  entry  upon  the  journal?"  In  Wise  v.  Big- 
ger, 79  Ya.  269,  it  was  alleged  that  only  nineteen  senators 
voted  aye  on  the  passage  of  the  bill,  and  that  it  did  not  receive, 
in  fact,  the  affirmative  vote  of  two-thirds  of  the  senator?  pres- 
ent, and  never  became  a  law,  although  the  contrary  appeared 
on  the  Senate  journal.  The  court  said :  "In  the  face  of  this 
solemn  record,  in  which  the  senate  of  Virginia  certifies  its  pro- 
ceedings, in  a  matter  of  fact,  relating  to  its  own  conduct,  in 
the  apparent  performance  of  its  legal  functions,  this  court  is 
asked  to  inquire  into  or  dispute  the  veracity  of  that  certificate. 
To  do  this  would  be  to  violate  both  the  letter  and  the  spirit 
of  the  constitution;  to  invade  a  co-ordinate  and  independent 
department  of  the  government,  and  to  interfere  with  the  sepa- 
rate and  legitimate  power  and  functions  of  the  legislature."' 
In  a  similar  case  the  supreme  court  of  Pennsylvania  also  said, 
where  fraud  and  corruption  were  charged  on  the  legislature, 
and  the  court  was  asked  to  hold  its  actien  void  for  this  reason : 
^'We  cannoc  hesitate  a  moment  on  this  question.  We  have  no 
such  authority,  and  ought  not  to  have.  However  far  the  legis- 
lature may  depart  from  the  right  line  of  constitutional  moral- 
itv,  we  have  no  authority  to  supervise  and  correct  their  act  on 
the  mere  ground  of  fraudulent  or  dishonest  motives.     We  know 
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of  no  such  check  upon  legislation,  and  would  not  ^®^  desire 
to  see  such  a  one  instituted.  The  remedy  for  such  an  evil  is 
in  the  hands  of  the  people  alone,  to  he  worked  out  hy  an  in- 
creased care  to  elect  representatives  that  are  honest  and  capable. 
If  the  judiciary  have  such  authority,  then  every  justice  of  the 
peace  is  competent  to  sit  in  judgment  upon  every  act  of  leg- 
islation which  disorderly  moralists  or  knavish  or  ignorant  an- 
archists may  choose  to  charge  as  fraudulent.  Nay,  more,  if 
the  question  may  be  raised  in  a  judicial  proceeding,  the  judges 
and  justices  of  the  peace  will  be  bound  to  investigate  and  de- 
cide it,  and  the  principal  judicial  business  then  might  become 
that  of  testing,  not  cases  by  the  standard  of  the  law,  but  the 
standard  itself  by  the  infinitely  various  and  uncertain  judicial 
notions  of  morality'^:  Sunbury  etc.  E.  E.  Co.  v.  Cooper,  33  Pa. 
St.  283.  Any  number  of  similar  quotations  may  he  made  from 
other  state  courts.  The  decisions  are  all  uniform.  The  same 
rule  has  been  applied  by  the  United  States  supreme  court : 
Fletcher  v.  Peck,  6  Cranch,  87;  Ex  parte  McCardle,  7  Wall. 
606;  United  States  v.  Old  Settlers,  148  U.  S.  466,  13  Sup.  Ct. 
Eep.  650;  United  States  v.  Des  Moines  Nav.  etc.  Co.,  142  U. 
S.  544,  12  Sup.  Ct.  Eep.  317.  In  the  case  last  cited  the  court 
said  that :  "The  knowledge  and  good  faith  of  a  legislature  are 
not  open  to  question.  It  is  conclusively  presumed  that  a  leg- 
islature acts  with  full  knowledge,  and  in  good  faith." 

The  learned  counsel  for  the  appellants  do  not  question  the 
soundness  of  these  decisions,  but  seek  to  distinguish  them  from 
the  case  before  us  on  the  ground  that  appellants  have  a  pre-ex- 
isting right,  and  that  the  rule  referred  to  only  applies  to  leg- 
islative acts  operative  for  the  future.  But  none  of  the  cases 
rest  on  this  ground.  The  ground  ^^'^  of  all  the  decisions  is 
that  the  judiciary  have  no  power  to  sit  in  judgment  upon  the 
motives  of  an  independent  branch  of  the  government,  or  to 
denv  legal  effect  to  the  record  of  its  action  solemnly  made  by 
it  pursuant  to  the  constitution.  If  this  were  alleged,  it  would 
soon  follow  that  the  independence  of  the  legislature  would  be 
destroyed  altogether.  Allien  our  system  of  government  was 
formed,  not  a  few  publicists  pronounced  it  impracticable,  and 
foretold  that  sooner  or  later  one  of  the  three  equal  departments 
of  the  government  would  overshadow  and  supervise  the  others. 
So  far  these  prophecies  have  proved  groundless,  but,  if  the  con- 
tention of  the  appellants  were  sustained,  this  court  would,  in 
substance,  assume  supervisory  power  over  the  action  of  the  leg- 
islature and  as  our  jurisdiction  is  only    appellate,  the    same 
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power  might  be  exercised  by  every  subordinate  court  in  the 
state  in  cases  within  its  jurisdiction. 

The  constitution  of  this  state  creates  the  offices  of  governor 
and  lieutenant-govemor.|  It  provides  how  they  shall  be  filled  by 
election.  It  also  provides  how  the  result  of  that  election  shall  be 
determined.  In  each  of  the  four  constitutions  of  this  state  the 
general  assembly  has  been  made  the  exclusive  tribunal  for  deter- 
mining this  matter.  This  shows  a  clear  and  settled  purpose  to 
keep  this  political  question  out  of  the  courts.  We  have  no  more 
right  to  supervise  the  decision  of  the  general  assembly  in  de- 
termining the  result  of  this  election  than  we  have  to  supervise 
the  action  of  the  governor  in  calling  a  special  session  of  the 
legislature,  or  in  pardoning  a  criminal,  or  the  action  of  the  leg- 
islature in  contracting  debts,  or  determining  upon  the  election 
of  its  members,  or  doing  any  other  act  authorized  by  the  con- 
stitution. There  is  no  conflict  between  the  action  of  the  state 
canvassing  board  ^®^  and  that  of  the  legislature  in  these  cases. 
The  state  canvassing  board  were  without  power  to  go  behind 
the  returns.  They  were  not  authorized  to  hear  evidence,  and 
determine  who  was  in  truth  elected,  but  were  required  to  give 
a  certificate  of  election  to  those  who,  on  the  face  of  the  returns, 
had  received  the  highest  number  of  votes.  For  the  state  board 
to  have  received  evidence  to  impeach  the  returns  before  them 
would  have  been  for  them,  in  effect,  to  act  as  a  board  for  trv- 
ing  a  contested  election;  and  if  they  had  done  this,  they  would 
have  usurped  the  power  vested  in  the  general  assembly  by  the 
constitution,  for  by  its  express  terms  only,  the  general  assem- 
bly can  determine  a  contested  election  for  governor  and  lieu- 
tenant-governor. But  the  certificate  of  the  state  board  of  can- 
vassers is  no  evidence  as  to  who  was  in  truth  elected.  Tlieir 
certilicate  entitles  the  recipient  to  exercise  the  office  until  the 
regular  constitutional  authority  shall  determine  who  is  the  de 
jure  otlicer.  The  rights  of  the  de  jure  officer  attached  when  h'3 
was  elected,  although  the  result  was  unknown  until  it  v.as  de- 
cJared  by  the  proper  constitutional  authority.  When  it  was  so 
declared,  it  was  simply  the  ascertainment  of  a  fact  hitherto 
in  doubt  or  unsettled.  The  rights  of  the  de  facto  officer,  un- 
der his  certificate  from  the  canvassing  board,  were  provisional 
or  temporary  until  the  determination  of  the  result  of  the  elec- 
tion as  provided  in  the  constitution;  and  upon  that  determina- 
tion, if  adverse  to  Mm,  they  ceased  altogether.  Such  a  deter- 
mination of  the  result  of  the  election  by  the  proper  tribunal 
did  not  take  from  iiim  any  pre-existing  right,  fur,  if  not  in 
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fact  elected,  he  "had  only  a  right  to  act  until  the  result  of  the 
election  could  be  determined.  We  are  therefore  unable  to  see 
how  this  case  can  be  distinguished  from  any  other  legislative 
action  taken  in  a  matter  over  which  the  constitution  has  '^^ 
given  the  legislature  exclusive  jurisdiction,  and  are,  therefore, 
of  the  opinion  that  the  courts  are  without  jurisdiction  to  go  be- 
hind the  record  made  by  the  legislature  under  the  constitution. 
Such  a  record  seems  to  us  entitled  to  every  presumption  in  its 
favor  that  the  records  of  this  court  kept  under  its  supervision 
would  be  entitled  to  receive  at  the  hands  of  the  legislature  in  a 
matter  before  it. 

4.  As  to  the  action  of  the  assembly  being  void  because  with- 
out evidence  and  arbitrary.  The  report  of  the  contest  board 
to  the  general  assembly  shows  that  it  heard  the  evidence  offered 
by  the  contestants  and  contestees,  but  the  report  does  not,  on 
its  face,  show  that  the  evidence  taken  by  the  board  was  sub- 
mitted by  it  to  the  general  assembly.  The  journals  also  fail 
to  show  this  fact.  It  is  insisted  that  therefore  the  general  as- 
sembly acted  without  evidence  in  determining  the  contest.  But 
there  is  a  clear  distinction  between  the  failure  of  the  journal 
to  show  a  fact  where  the  journal  .is  merely  silent  on  the  sub- 
ject, and  a  fact  expressly  shown  in  the  journal.  Here  the  jour- 
nals are  only  silent  as  to  what  evidence  the  general  assembly 
heard,  and,  as  it  was  a  question  requiring  evidence  for  its 
proper  determination,  it  must  be  presumed  that  the  legislature 
did  its  duty,  and  had  before  it  such  evidence  as  was  satisfactory 
to  it.  Thus,  in  Cooley's  Constitutional  Limitations,  it  is  said, 
in  disposing  of  the  question  of  the  constitutional  power  of  the 
legislature:  "In  any  case  in  which  this  question  is  answered  in 
the  affirmative  the  courts  are  not  at  liberty  to  inquire  into  the 
joroper  exercise  of  power.  They  must  assume  that  the  legisla- 
tive discretion  has  been  properly  exercised.  If  evidence  is  re- 
quired, it  must  be  supposed  that  it  was  before  the  legislature 
when  the  act  was  passed,  and,  if  any  special  finding  was  re- 
quired to  warrant  the  passage  of  ^****  the  particular  act,  it 
would  seem  that  the  passage  of  the  act  itself  might  be  held 
equivalent  to  such  finding" :  Cooley's  Constitutional  Limita- 
tions, 220.  In  McCulloch  v.  State,  11  Ind.  433,  the  court  well 
said:  "Presumptions  are  often  indulged  in  support  of  the  pro- 
ceedings of  courts,  and  it  would  be  difficult  to  perceive  why 
their  proceedings  should  be  entitled  to  more  favor  than  those 
of  the  legislature.,  It  has  been  repeatedly  decided  that,  where 
the  record  of  a  court  possessing  general  powers  is  silent  as  to 
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whether  a  party  defendant  had  notice  of  suit,  it  will  l>e  pre- 
sumed that  the  steps  necessary  to  give  jurisdiction  of  the  per- 
son were  properly  taken.  There  is,  indeed,  no  reason  why  leg- 
islative records  should  be  more  full  and  perfect  than  judicial." 
In  those  states  where  the  enrolled  bill  is  not  held  conclusive,  it 
is  uniformly  held,  where  the  journals  are  merely  silent,  that 
the  presumption  is  absolute  that  the  required  steps  were  in  fact 
taken:  Lafferty  v.  Huffman,  99  Ky.  88,  35  S.  W.  123.  Under 
these  principles  it  must  be  presumed  that  the  legislature  in  the 
case  before  us  did  its  duty.  A  copy  of  the  proof  taken  before 
the  contest  board  has  been  filed  with  this  record,  comprising 
about  seventeen  hundred  typewritten  pages.  Of  course,  it  is 
not  presumed  that  each  member  of  the  legislature  read  all  this. 
It  is  only  that  the  legislature  should  learn  the  facts  of  the  case 
from  those  appointed  for  that  purpose,  for  this  is  all  that  is 
practicable  in  such  bodies.  There  is  nothing  in  the  record  be- 
fore us  to  raise  the  presumption  that  this  was  not  done. 

It  is  also  insisted  that  the  notice  of  contest  was  insufficient, 
and  that  the  evidence  was  equally  insufficient;  but  these  were 
matters  to  be  determined  by  the  legislature,  which  the  constitu- 
tion has  made  the  sole  tribunal  to  determine  such  a  contest. 
Whether  their  decision  in  these  ^^^  matters  was  right  or  wrong 
we  have  no  power  to  inquire.  In  the  distribution  of  the  pow- 
ers of  the  government  certain  power  was,  by  the  constitution, 
assigned  to  the  courts,  and  other  powers  to  the  general  assem- 
bly. For  us  to  attempt  to  review  its  action  would  be  as  im- 
proper as  for  it  to  interfere  in  a  case  that  this  court  had  de- 
cided., It  is  said  that,  if  this  is  true,  great  injustice  might  be 
done  by  the  legislature.  To  this  the  supreme  court  of  Indiana, 
in  Evans  v.  Browne,  30  Ind.  514,  95  Am.  Dec.  710,  responded 
thus :  '^'Puljlic  authority  and  political  power  must,  of  necessity, 
be  confided  to  officers,  who,  being  human  may  violate  the  trust 
reposed  in  them.  This  perhaps  cannot  be  avoided  absolutely, 
but  it  applies  to  all  human  agencies.  It  is  not  fit  that  the 
judiciary  should  claim  for  itself  a  purity  beyond  others;  nor 
has  it  been  able  at  all  times  with  truth  to  say  that  its  high 
places  have  not  been  disgraced.  The  framers  of  our  govern- 
ment have  not  constituted  it  with  faculties  to  supervise  co-ordi- 
nate departments,  and  correct  or  prevent  abuses  of  their  author- 
ity.    It  cannot  authenticate  a  statute.     That  power  does  not 

belong  to  it.     Nor  can  it  keep  the  legislative  journal It 

is  neither  modest  nor  just  for  judgf^  thus  to  iiiipeach  tho  in- 
tegrity of  another  department  of  government,  and  to  claim  that 

Am.  St.  Rep.,  Vol.  94—24 
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the  judiciary  only  will  be  faithful  to  its  obligation."  Speaking 
of  contested  elections  for  public  office,  this  court,  in  Batman  v. 
Megowan,  1  Met.  (Ky.)  538,  said:  "The  law  has  designated 
the  manner  in  which  such  questions  shall  be  ascertained  and 
determined.  A  board  is  to  be  constituted  as  prescribed  by  the 
statute  to  examine  the  poll  books  and  issue  certificates  of  elec- 
tion. Another  board  is  to  be  organized  in  the  case  of  a  con- 
tested election  for  determining  the  contest  between  the  claim- 
ants. Upon  this  last-mentioned  board  the  law  devolves  the  duty 
^^^  and  confers  the  power  of  deciding  who  is  entitled  to  the 
office.  The  courts  have  no  right  to  adjudicate  upon  these  ques- 
tions, or  to  decide  such  contests,"  In  the  later  case  of  Stine 
V.  Berry,  96  Ky.  63,  27  S.  W.  809,  this  court  again  said:  "We 
understand  and  so  adjudge,  that  the  statute  in  regard  to  con- 
tested elections  for  state  and  county  officers  is  exclusive 

Such  statutes  are  enacted  with  remedies  providing  for  the 
speedy  determination  of  such  questions  and  to  take  from  the 
courts  all  original  supervisory  power  over  such  contests" :  See, 
also,  Anderson  v.  Likens,  104  Ky.  699,  47  S.  W.  867 ;  Booe  v. 
Kenner,  105  Ky.  517,  49  S.  W.  330.  This  whole  subject  was 
fully  examined  in  the  case  of  Baxter  v.  Brooks,  29  Ark.  173, 
which  was,  like  this,  a  contest  for  the  office  of  governor.  The 
court  said:  "The  office  of  governor  does  not  exist  by  virtue  of 
the  common  law.  It  is  a  creation  of  the  constitution.  And  it 
is  well  settled  that  where  a  new  right,  or  the  means  of  acquir- 
ing it,  is  conferred  by  a  constitution  or  a  statute,  and  an  ade- 
C{uatc  remedy  for  its  infringement  is  given  by  the  same  author- 
ity which  Si'eated  the  right,  the  parties  injured  ar  confined  to  the 
redress  thus  given."  In  a  review  of  this  contest,  quoted  in  this 
opinion.  Judge  Cooley  said  (page  186)  :  "To  our  mind,  there 
can  be  no  plausible  suggestion  that  the  decision  of  the  general 
assembly  on  such  a  contest  is  open  to  judicial  review  afterward ; 
but  it  may  not  be  inappropriate  to  refer  to  Grier  v.  Shackle- 
ford,  2  Tread.  Const.  642;  Batman  v.  Megowan,  1  Met.  (Kv.) 
533,  State  v.  :Marlow,  15  Ohio  St.  134,  and  People  v.  Goodwin, 
22  :\[ich.  496,  as  in  point." 

It  is  also  argued  that  the  contest  board  was  not  fairly  drawn 
by  lot,  that  certain  of  the  board  were  liable  to  objection  on  the 
score  of  partiality  and  that,  therefore,  this  board  was  not  prop- 
erly constituted.  If  any  of  these  objections  ^^^  were  well 
founded,  the  general  assembly  had  full  power  to  take  such  ac- 
tion as  was  propor  in  the  premises.  It  does  not  appear  that 
any  of  the  objections  urged  were  presented  to  the  general  as- 
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sembly,  but,  if  they  were,  and  it  refused  to  make  a  correction, 
it  must  be  presumed  that  it  had  sufficient  reasons  for  its  action. 
Besides,  the  board  was  only  a  preliminary  agency  to  take  evi- 
dence, and  report  the  facts  to  the  general  assembly.  The  as- 
sembly itself  finally  determined  the  contest. 

It  is  also  urged  that  under  the  specifications  of  the  notice  of 
contest,  if  all  were  true,  the  election  was  void,  and  the  general 
assembly  should  have  so  determined.  But  we  have  no  means 
of  knowing  that  the  general  assembly  reached  such  a  conclu- 
sion. The  presumption  is  in  favor  of  their  judgment,  and 
when  they  have  found  as  a  fact  that  the  contestants  received 
the  highest  number  of  legal  votes  cast  at  the  election  in  contro- 
versy we  are  not  at  liberty  to  go  behind  their  finding.  In  Com- 
monwealth V.  Jones,  10  Bush,  725,  the  board  found  that  Jones 
had  accepted  a  challenge  to  fight  a  duel,  and  was,  therefore, 
disqualified  to  hold  office.  But  as.  under  the  constitution,  a 
conviction  of  the  offense  was  necessary  to  disqualify  Jones  from 
liolding  office,  this  court  disregarded  the  finding  of  the  board, 
for  the  reason  that  it  related  only  to  an  immaterial  matter. 
In  this  case,  however,  the  legislature  finds  the  fact  that  deter- 
mines the  rights  of  the  parties.  There  is  nothing  in  their  find- 
ing to  show  the  election  was  void,  and,  as  we  cannot  go  behind 
it  (Commonwealth  v.  Jones,  10  Bush,  747,  748),  the  cases  of 
Leeman  v.  PEinton,  1  Duvall  (Ky.),  38,  and  Hocker  v.  Pendle- 
ton, 100  Ky.  726,  39  S.  W.  250,  have  also  no  application. 

It  is  also  insisted  that  the  legislative  proceedings  are  in  vio- 
lation of  the  fourteenth  amendment  to  the  con=;titution  of  the 
United  States,  which  provides :  "No  state  shall  ^^^  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property,  without  due  process  of 
law."  The  office  of  governor  being  created  by  the  constitution 
of  this  state,  the  instrument  creating  it  might  properly  provide 
how  the  officer  was  to  be  elected,  and  how  the  result  of  this  elec- 
tion should  be  determined.  The  provisions  of  the  constitution 
on  this  subject  do  not  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States.  Such  an  office  is  not  property, 
and  in  determining  merely  the  result  of  the  election  according 
to  its  own  laws  the  state  deprives  no  one  of  life,  liberty,  or  prop- 
erty. In  creating  this  office  the  state  had  a  right  to  provide 
such  agencies  to  determine  the  result  of  the  election,  and  it  had 
a  right  to  provide  such  mode  of  procediire  as  it  saw  fit.  It 
is    whollv  a  matter  of  state    policy.     The  people  of  the  state 
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might,  by  an  amendment  to  their  constitution,  abolish  the  of- 
fice altogether.  The  determination  of  the  result  of  an  election 
is  purely  a  political  question,  and,  if  such  suits  as  this  may 
be  maintained,  the  greatest  disorder  will  result  in  the  public 
business.  It  has  always  been  the  policy  of  our  law  to  provide 
a  summary  process  for  the  settlement  of  such  contests,  to  the 
end  that  public  business  shall  not  bo  interrupted;  but,  if  sucii 
a  suit  as  this  may  be  maintained,  where  will  such  a  contest  end  ? 
To  illustrate,  section  38  of  the  state  constitution  provides: 
"Each  house  of  the  general  assembly  shall  judge  of  the  quali- 
fication, elections  and  returns  of  its  members,  but  a  conteste-l 
election  shall  be  determined  in  such  manner  as  shall  be  directed 
by  law."  Whatever  inherent  power  either  house  might  have 
had  to  determine  the  election  of  its  members  if  the  constitution 
had  been  silent,  its  power  under  this  ^**^  section  is  limited  to 
the  grant.  It  will  be  observed  that  the  phraseology  is  substan- 
tially the  same  as  section  90,  relating  to  contested  elections  of 
governor  and  lieutenant-governor.  Suppose  these  suits  had 
been  brought  by  two  members  of  the  general  assembly,  alleging. 
in  effect,  the  same  facts  as  are  alleged  in  this  case,  would  any- 
body suppose  that  the  judiciary  of  the  state  would  have  the 
power  to  go  behind  the  legislative  journals,  or  to  supervise  the 
I)ropriGty  of  the  legislative  action,  in  determining  the  election 
of  its  members  ?  Could  a  member  of  the  general  assembly,  who 
had  received  a  certificate  from  the  canvassing  board,  and  been 
afterward  ousted  from  the  house  to  which  he  belonged  on  a 
contest,  allege  and  show  that  the  house  had  acted  arbitrarily, 
depriving  him  of  a  pre-existing  right,  and  denying  to  him  the 
oinolunients  of  the  office  for  the  term?  Could  it  be  maintained 
that  such  action  by  either  house  of  the  general  assembly  vio- 
lated any  protection  afforded  him  by  the  constitution  of  the 
United  States,  or  that  for  this  cause  the  action  of  the  state 
authorities  under  the  state  constitution,  by  virtue  of  wliich  he 
claimed  to  have  been  elected,  might  be  overruled?  This  ques- 
tion was  presented  to  the  United  States  supreme  court  in  Wil- 
son V.  North  Carolina,  169  U.  S.  586.  18  Sup.  Ct.  Rep.  435, 
whore  an  officer  arbitrarily  removed  from  office  applied  to  that 
court  for  redress.  His  ease  was  dismissed  for  want  of  juris- 
diction. If  the  state  may  arbitrarily  remove  an  officer  once 
appointed,  we  see  no  reason  why  it  may  not  provide  such  mean;? 
as  it  sees  proper  for  the  determination  of  its  own  elections.  It' 
it  has  not  such  power,  then  its  sovereignty  as  a  state  exists  only 
in  name.     The  Congress  of  the  United  States  has,  by  the  con- 
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stitution,  the  power  ^^^  to  judge  of  the  qualifications,  electioii> 
and  returns  of  its  members.  In  not  a  few  cases  it  has  been 
supposed  to  have  acted  arbitrarily  in  such  matters,  but  it  was 
never  maintained  that  one  who  was  ousted  of  his  seat  in  Con- 
gress on  a  contest  could  take  the  matter  into  the  courts  to  su- 
pervise the  action  of  Congress  on  such  grounds  as  are  alleged 
in  this  case.  Yet  the  power  of  Congress,  under  the  constitu- 
tion, in  determining  which  of  two  claimants  was  in  fact  elected 
to  a  seat  in  that  body,  both  being  admittedly  qualified,  is,  un- 
der the  constitution,  just  the  same  as  the  power  of  our  general 
assembly  in  determining  a  contested  election  for  governor  and 
li  eutenant-governor. 

It  is  earnestly  argued  that  the  general  assembly  was  wrong 
in  its  decision  of  this  case,  and  that  it  is  a  very  serious  matter 
thus  to  overthrow  the  will  of  the  people.  Whether  the  assembly 
was  right  or  not  in  its  decision  it  is  not  our  province  to  deter- 
mine. But  a  much  more  important  question  is  involved  in  the 
case,  which  is  the  integrity  of  our  form  of  government  as 
founded  by  our  forefathers.  If  the  action  of  the  legislature 
may  be  disregarded  by  the  courts,  then  it  is  no  longer  an  equal 
and  independent  branch  of  the  government  within  its  constitu- 
tional jurisdiction,  but  the  courts  become  the  final  depository 
of  the  supreme  power  of  the  state.  Judicial  tyranny  is  no  less 
tyranny  because  couched  in  the  forms  of  law.  There  was  great 
wisdom  in  dividing  the  powers  of  a  republic  between  three 
equal  and  independent  sets  of  officers.  One  operates  as  a  check 
upon  the  other,  and  no  greater  blow  to  the  perpetuity  of  our 
institutions  could  be  given  than  to  destroy  this  check. 

For  these  reasons  we  are  of  the  opinion  that  the  courts  of 
this  state  are  without  authority  to  enter  into  the  inquiry  ^^'' 
sought  in  this  case,  and  that  the  journals  of  the  general  assem- 
bly are  conclusive  of  the  controversy.  The  judgment  of  the 
lower  court,  being  in  accordance  with  these  views,  is  therefore 
affirmed. 

BUEIsrAM,  J.  The  general  demurrer  to  the  answer  and 
amended  answer  of  contestees,  which  was  sustained  by  the 
chancellor  in  this  proceeding,  admits  that  on  the  ninth  day  of 
Pecember,  1899,  W.  S.  Pryor,  as  chairman  and  W.  T.  Ellis,  as 
member  of  the  state  board  of  election  commissioners,  certified 
that  William  S.  Taylor  and  John  Marshall  had  received  the 
highest  number  of  votes  given  for  the  offices  of  governor  and 
lieutenant-governor,  respectively,  and  were  duly  and  regularly 
elected  to  fill  these  offices  for  the  term  prescribed  by  the  con- 
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stitution ;  that  at  the  election,  under  the  operation  of  the  stat- 
iite  known  as  the  "Goebel  Election  Law,"  the  entire  election 
machinery  of  the  state  was  in  the  hands  of  the  friends  and 
partisans  of  contestants;  that  all  of  the  election  officers,  from 
the  highest  to  the  lowest,  were  selected  by  the  state  board  of 
election  commissioners,  or  by  their  appointees;  that  the  mem- 
bers of  the  state  board  of  election  commissioners  were  them- 
selves fellow-partisans  of  contestants;  that  by  the  action  of  the 
election  officers  on  the  day  of  the  election  contestees  were 
illegally,  and  in  many  cases  fraudulently,  deprived  of  a  large 
number  of  votes  in  the  various  voting  precincts  of  the  state ;  that, 
subsequent  to  the  election  contestants  had  entered  into  a  con- 
spiracy with  divers  members  of  the  legislature  to  nullify  this 
election  of  the  people  by  the  institution  of  a  fraudulent  con- 
test before  them;  that,  pursuant  to  this  conspiracy  so  entered 
into,  the  contest  boards  were  selected  by  a  fraudulent  device  ^^^ 
not  by  lot  as  required  by  law;  that  as  a  result  of  this  trick  ten 
out  of  the  eleven  members  selected  for  the  trial  of  the  gov- 
ernor's contest  were  partisans  of  the  contestant,  and  nine  out 
of  the  eleven  members  selected  as  a  contest  board  for  the  trial 
of  tlie  lieutenant-governor's  contest  were  partisans  of  the  con- 
testant ;  that  a  number  of  the  members  of  the  general  assembly 
selected  on  both  of  these  contest  boards  were  disqualified  from 
sitting  on  the  ground  that  they  had  advised  that  such  contest 
should  be  made,  and  had  promised  to  render  them  effective; 
that  at  least  one  member  of  the  board  selected  to  try  the  contest 
for  the  office  of  governor  had  wagered  money  on  the  result  of 
the  election;  that  the  contest  boards  in  the  trial  of  the  con- 
tests had  acted  throughout  in  an  illegal,  tyrannical,  and 
arbitrary  manner  in  the  admission  and  rejection  of  testimony, 
and  in  the  whole  conduct  of  the  trial;  that  they  did  not  report 
to  the  general  assembly  any  of  the  testimony  which  had  been 
taken  upon  the  trial ;  and  that  the  general  assembly,  at  the  time 
they  approved  the  decisions  of  the  contest  boards,  did  not  have 
a  particle  of  testimony  before  them,  were  not  familiar  with  the 
facts,  refused  to  hear  argument,  held  their  alleged  meeting  at 
which  the  contests  were  determined  at  a  secret  place  witliout 
the  knowledge  of  either  contest<?es,  or  more  than  one-tliinl  of 
the  entire  membership  of  the  general  assembly  who  were  thereby 
excluded  from  any  participation  in  the  action  so  taken  at  the 
time  of  the  alleged  determination  of  the  contests  in  favor  of  con- 
testants. It  is  also  admitted  that  at  the  time  the  alleged  action 
was  taken  by  the  general  assembly  ou  the  second  day  of  February, 
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1900,  the  legislature  had  been  previously  adjourned  by  the  gov- 
ernor to  meet  in  London,  Kentucky.  It  is  hard  to  imagine  a 
more  flagrant  and  partisan  disregard  of  the  modes  of  procedure 
309  ^vhich  should  govern  a  judicial  tribunal  in  the  determina- 
tion of  a  great  and  important  issue  than  is  made  manifest  by 
the  facts  alleged  and  relied  on  by  contestees,  and  admitted  by 
the  demurrer  filed  in  this  action  to  be  true;  and  I  am  firmly 
convinced,  both  from  these  admitted  facts  and  from  knowledge 
of  the  current  history  of  these  transactions,  that  the  general 
assembly,  in  the  heat  of  anger  engendered  by  the  intense  part- 
isan excitement  which  was  at  that  time  prevailing,  have  done 
two  faithful,  conscientious  and  able  public  servants  an  irrepar- 
able injury  in  depriving  them  of  the  offices  to  which  they  were 
elected  by  the  people  of  this  commonwealth;  and  a  still  greater 
wrong  has  been  done  a  large  majority  of  the  electors  of  this 
commonwealth  who  voted  under  difficult  circumstances  to  elect 
these  gentlemen  to  act  as  their  servants  in  the  discharge  of  the 
duties  of  these  great  offices.  But  we  are  met  at  the  threshold 
of  this  case  with  the  contention  that  the  courts  of  the  state, 
under  the  limitations  imposed  by  the  constitution  have  no  power 
to  go  behind  the  legislative  journals,  and  review  the  judgment 
of  the  general  assembly  in  a  proceeding  over  which  they  are 
given,  by  the  constitution,  exclusive  jurisdiction,  and  from 
whose  determination  of  the  question  no  appeal  is  pro\dded.  The 
constitution  defines  the  duties  and  limits  the  powers  of  each  of 
the  three  co-ordinate  departments  of  government,  and  in  the 
discharge  of  these  duties  and  exercise  of  these  powers  each 
department  must,  of  necessity,  be  independent  of  the  other  so 
long  as  they  remain  within  the  constitutional  limitations,  and, 
"no  ]ierson  or  collection  of  persons  being  of  one  of  tliese  depart- 
ments can  exercise  any  power  properly  belonging  to  either  of 
the  others,  except  in  the  instances  expressly  directed  or  permit- 
led":  See  Const.,  sees.  27,  28.  By  section  90  of  ^lo  the  con- 
stitution the  determination  of  contested  elections  for  the  offices 
of  governor  and  lieutenant-governor  is  imposed  upon  the  gen- 
eral assembly  to  be  exercised  in  accordance  with  such  regula- 
tions as  may  be  established  by  law.  Pursuant  to  this  provision 
of  the  constitution,  the  legislature  has.  in  section  1531  and 
subsections  thereunder  of  the  Kentucky  Statutes,  prescribed  the 
regulations  for  their  guidance  in  the  determination  of  such  con- 
tested elections;  and  it  appears  from  the  exhibits  filed  witli  the 
petition  that  the  general  assembly  have,  pursuant  to  these  reg- 
ulations, decided  the  contests  for  the  offices  of  governor  and 
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lieutenant-governor  in  favor  of  the  contestants,  and  if  no  appeal 
or  power  to  review  their  finding  is  given  to  the  courts  by  the 
constitution,  which  is  the  basis  of  all  power  both  in  the  legisla- 
ture and  in  the  courts,  their  finding  would  seem  to  be  conclusive 
of  the  question.  Similar  questions  to  that  at  bar  have  been  be- 
fore this  court  in  quite  a  number  of  cases,  beginning  with  the 
celebrated  case  of  Batman  v.  Megowan,  1  Met.  (Ky. )  533,  in 
which  the  opinion  was  written  by  one  of  the  ablest  lawyers  which 
ever  adorned  this  bench;  and,  after  a  careful  consideration  of  all 
of  these  cases  and  numerous  authorities  which  have  been  cited 
from  elementary  writers  and  courts  of  last  resort  in  other  states, 
I  have  been  led,  with  some  reluctance,  to  the  conclusion,  and 
not  Mdthout  some  misgivings  as  to  its  correctness,  that  there  is 
no  power  in  the  courts  of  the  state  to  review  the  finding  of  tho 
general  assembly  in  a  contested  election  for  the  offices  of  gov- 
ernor and  lieutenant-governor  as  shown  by  its  duly  authenticated 
records.  Many  questions  have  been  raised  and  discussed  with 
great  ability  by  learned  and  eloquent  counsel  for  appellants,  but 
it  will  be  unnecessary  for  me  to  consider  them  in  view  of  the 
conclusion  which  I  have  reached  on  this  fundamental  question. 

GUFFY,  J.  I  concur  in  and  adopt  the  foregoing  as  my 
view  of  the  question  involved. 

Mr.  Justice  Du  Relle  Dissented  and  contended  that  "in  exercising 
the  powers  granted  of  determining  this  contest,  the  legislature  was 
a  mere  contest  board  exercising  powers  granted  with  both  express 
and  implied  limitation,  and  powers  which  were  not,  in  any  sense, 
legislative.  The  legislature  was,  as  to  this  matter,  a  tribunal  created 
by  the  constitution  to  try  a  litigation.  In  the  exercise  of  this  power, 
this  tribunal  was  confined  to  the  jurisdiction    conferred.     If  it  went 

beyond   its   jurisdiction,   its   action  was   void Now   conies   the 

question,  Who  can  determine  whether  this  contest  board  has  ex- 
ceeded its  jurisdiction,  and  upon  what  evidence  of  transgression  can. 
this  determination  be  made  ?  In  the  nature  of  the  government  it 
must  be  that  this  power  rests  with  the  courts,  and  with  the  courts 
alone.  Universally,  it  is  conceded  that  this  power  of  determination, 
whether  one  of  the  departments  has  gone  beyond  its  jursdiction  as 
defined  by  the  constitution,  or  has  transgressed  constitutional  in- 
hibitions upon  its  exercise,  rests  with  the  courts.  In  arriving  at 
their  detCDuination  upon  a  question  of  this  kind  there  is  much  dis- 
pute as  to  what  evidence  the  courts  may  consider,  and  to  what  ex- 
tent such  evidence  is  conclusive  upon  them.  But,  in  the  nature  of 
the  government,  it  is  essential  that  the  power  of  determining  whether 
coustitutional  limitations  have  been  transgressed  is  with  the  courts, 
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and   the   courts   only Now,    if   this   contest   board   exceeds   its 

jurisdiction,  there  can  be  no  quei?tion  of  the  power  of  the  courts  to 
inquire  into  the  validity  of  its  determination,  and  to  say  whether 
that  determination — that  judgment — was  valid  or  void:  Common- 
wealth V.  Jones,  10  Bush    725. 

"The  notice  of  contest,  in  substance  alleges  that  there  was  no 
election  in  the  state  of  Kentucky,  and  that,  therefore,  the  contest- 
ant was  entitled  to  the  office.  This  ia  the  fair  construction  of  the 
language  used  in  the  notice.  This  is  what  the  record  relied  on  shows 
and  this  record  and  the  judgment  which  was  claimed  to  be  rendered 
upon  it  is  the  basis  of  this  litigation  to  secure  the  actual  possession 
of  the  office.  The  record  on  which  this  suit  is  brought  shows  on  its 
face  that  the  question  presented  to  the  tribunal  which  rendered  the 
decision  was  not  one  which  it  had  jurisdiction  to  try.  It  had  juris- 
diction to  try  a  contest.  The  only  authority  given  to  it  was  to  try 
the  question,  which  candidate  received  the  highest  number  of  votes. 
A  contest  board  cannot  try  the  question  whether  there  was  an  elec- 
tion, or  whether  an  election  was  void.  That  is  not  for  its  considera- 
tion. The  only  question  a  board  of  contest  has  authority  to  try  is, 
Which  of  the  two  litigants  received  the  highest  number  of  legal 
votes  cast?  That  question  was  not  presented  to  it,  and  its  action 
upon  any  other  question  was  a  nullity. 

"Now,  if  the  election  was  void  because  it  was  not  free  and  equal 
in  the  whole  or  any  substantial  part  of  the  territory,  because  in  any 
considerable  extent  of  the  territory  the  voters  were  prevented  by 
intimidation  of  troops  or  judges  from  exercising  freely  their  right 
of  suffrage,  because  in  any  considerable  extent  of  the  territory  the 
officers  of  election  did  not  do  their  duty,  and  violated  the  require- 
ments of  the  constitution  as  to  secrecy  in  the  ballot,  and  thereby 
deprived  the  voters  of  the  privilege  of  legally  casting  their  votes, 
what  tribunal  can  decide  the  question  that  there  was  no  election? 
The  most  recent  utterance  of  this  court  is  the  case  of  Ilocker  v. 
Pendleton,  100  Ky.  726,  39  S.  W.  250.  That  case  was  a  bill  in  equity 
to  declare  an  election  void  because  sufficient  ballots  were  not  fur- 
nished by  the  officers  to  enable  all  the  voters  to  express  their  pref- 
erences, and  therefore  the  election  was  not  free  and  equal.  The 
sole  authority  relied  on  by  counsel  who  sought  to  have  the  election 
declared  void  was  the  case  of  Leeman  v.  Hinton,  1  Duvall,  37.  In 
the  Hocker  case  this  court  held  distinctly  that  a  court  of  equity  had 
the  power  to  declare  that  there  had  been  no  election.  The  aver- 
ments in  the  record  relied  on  in  this  suit  admit  of  the  application 
of  no  other  remedy.  It  is  not  a  contested  election.  It  is  a  litiga- 
tion of  the  question  whether  there  was  an  election  or  not.  It  is  not 
a  litigation  over  an  office.  It  is  a  litigation  to  determine  whether 
any  office  was  filled  by  the.  people.  Properly,  this  jurisdiction,  as  is 
abundantly  shown  by  the  cases  of  Leeman  v.  Hinton  and  Hocker  v. 
Pendleton  belongs  to  courts  of  equity The  question  is  not  here 
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presented  whether  the  courts  shall  interfere  to  prevent  the  exercise 
of  legislative  power.  It  is  a  question  whether  that  body,  acting  not 
as  legislature,  but  as  a  board  of  contest,  has  acted  within  its  juris- 
diction. In  its  delicacy  as  to  invading  the  jurisdiction  of  the  co- 
ordinate legislative  branch  of  the  government  this  court  seems  to 
me  to  have  been  somewhat  ovemice.  No  question  of  the  propriety 
or  infamy  of  a  legislative  act  has  been  suffered  to  resolve  doubt  of 
its  constitutionality  into  certainty.  Neither  the  criminal  purpose  of 
the  present  election  law,  nor  its  potential  Spawn  of  force  and  fraud, 
now  realized,  availed  to  engender  anything  beyond  mild  doubt  of  its 
constitutionality.  But  it  should  be  remembered  that,  while  the  legis- 
lature is  co-ordinate  and  coequal,  the  judiciary  has  rights  also.  It 
is  also  a  co-ordinate  and  coequal  branch  of  the  government,  and 
should  be  a  little  jealous  of  its  own  rights;  and  one  of  the  essential 
rights  of  the  judiciary  is  its  right  and  power  not  only  to  restrain 
itself  within  constitutional  limitations,  but  to  announce  when  other 
departments  go  beyond  them;  to  say  finally  and  authoritatively  when 
either  of  the  other  branches  of  the  government  has  exceeded  its  jur- 
isdiction. 

' '  In  my  opinion,  the  record  upon  which  the  petition  in  this  case  is 
based  show3  on  its  face  affirmatively  that  the  board  of  contest  had 
not  jurisdiction  of  the  matter  which  it  undertook  to  try.  It  is  not 
a  mere  defective  notice.  It  excludes  the  possibility  of  jurisdiction. 
I  think,  therefore,  that  the  demurrer  to  the  answer  should  have  been 
carried  back  to  the  petition,  and  sustained." 


The  Principal  Case  was  carried  by  writ  of  error  to  the  supreme 
court  of  the  United  States,  where  such  writ  of  error  was  dismissed, 
thus  affirming  the  decision  made  by  the  court  of  appeals  of  Ken- 
tucky. The  essential  parts  of  the  opinion  of  Mr.  Chief  Justice  Ful- 
ler, in  disposing  of  the  writ  of  error,  as  reported  in  Taylor  v.  Beck- 
ham, 178  U.  S.  548-570,  20  Sup.  Ct.  Eep.  890,  1009,  are  herewith  ap- 
pended. "It  is  obviously  essential  to  the  independence  of  the  states 
and  to  their  peace  and  tranquility,  that  their  power  to  prescribe  the 
qualifications  of  their  own  officers,  the  tenure  of  their  offices  the 
manner  of  their  election  and  the  grounds  on  which,  the  tribunals  be- 
fore which,  and  the  mode  in  which,  such  election  shall  be  contested 
should  be  exclusive,  and  free  from  external  interference,  except  so 
far  as  plainly  provided  by  the  constitution  of  the  United  States. 
And  where  controversies  over  the  election  of  state  officers  have 
reached  the  state  courts  in  the  manner  provided  by,  and  have  been 
determined  in  accordance  with,  the  state  constitution  and  laws,  the 
cases  must  necessarily  be  rare  in  which  the  interference  of  this  court 
can  properly  be  invoked.  Each  state  has  the  power  to  prescribe  the 
qualifications  of  its  officers  and  the  manner  in  which  they  shall  be 
chosen,  and  the  title  to  offices  shall  be  tried,  whether  in  the  judicial 
courts   or   otherwise.     But  when    the  trial  is   in   the   courts,  it   is   a 
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'case,'  and  if  a  defense  is  interposed  under  the  constitution  or  laws 
of  the  United  States,  and  is  overruled,  then,  as  in  any  other  case 
decided  by  the  highest  court  of  a  state,  this  court  has  jurisdiction 
by  writ  of  error."  This  is  shown  by  the  cases  of  Kennard  v.  Louisi- 
ana, 92  U.  S.  840;  Foster  v.  Kansas,  112  U.  S.  201,  5  Sup.  Ct.  Eep. 
8,  97;  Missouri  v.  Andriano,  133  U.  S.  496,  11  Sup.  Ct.  Rep,  385; 
Boyd  V.  Thayer,  143  U.  S.  135,  12  Sup.  Ct.  Rep.  375;  and  Wilson  v. 
North  Carolina,  169  U.  S.  586,  18  Sup.  Ct.  Rep.  435. 

"The  grounds  on  which  our  jurisdiction  is  sought  to  be  maintained 
in  the  present  case  are  set  forth  in  the  errors  assigned,  to  the  effect, 
in  substance:  1.  That  the  action  of  the  general  assembly  in  the  mat- 
ter of  these  contosts  deprived  plaintiffs  in  error  of  their  offices  with- 
out due  process  of  law;  2.  That  the  action  of  the  general  assembly 
deprived  the  people  of  Kentucky  of  the  right  to  choose  their  own 
representatives,  Secured  by  the  guarantee  of  the  federal  constitution 
of  a  Republican  form  of  government  to  every  state,  and  deprived 
them  of  their  political  liberty  without  due  process  of  law.  For  more 
than  a  hundred  years  the  constitution  of  Kentucky  has  provided  that 
contested  elections  for  governor  and  lieutenant-governor  shall  be  de- 
termined by  the  general  assembly.  In  1799,  by  a  committee,  to  be 
selected  from  both  houses  of  the  general  assembly,  and  formed  and 
regulated  in  such  manner  as  shall  be  directed  by  law'  (Const.,  art.  3, 
sec.  27);  since  1850,  'by  both  houses  of  the  general  assembly,  accord- 
ing to  such  regulations  as  may  be  established  by  law':  Const.,  art. 
3,  sec.  24.  The  highest  court  of  the  state  has  often  held,  and,  in  the 
present  case  has  again  declared,  that  under  these  constitutional  pro- 
visions the  power  of  the  general  assembly  to  determine  the  result  is 
exclusive,  and  that  its  decision  is  not  open  to  judicial  review:  Bat- 
man v.  Megowan,  1  Met.  (Ky.)  533;  Stine  v.  Berry,  96  Ky.  63,  27 
S.  W.  809.  The  statute  for  the  purpose  of  carrying  the  provisions 
of  the  constitution  into  effect  has  been  in  existence,  in  substance, 
since  1799;  1  Morehead  and  Brown,  593,  594;  Kentucky  Rev.  Stats. 
1852,  c.  32,  art.  7,  sec.  1,  p.  294.  Many  of  the  statutes  have  similar  con- 
stitutional provisions  and  similar  statutes.  We  do  not  understand 
this  statute  to  be  assailed  as  in  any  manner  obnoxious  to  constitu- 
tional objection,  but  that  plaintiffs  in  error  complain  of  the  action 
of  the  general  assembly  under  the  statute  and  of  the  judgment  of  the 
state  courts  declining  to  disturb  that  action.  It  was  earnestly 
pressed  at  the  bar  that  all  the  proceedings  were  void  for  want  of 
jurisdiction  apparent  on  the  fact  of  the  record;  that  under  the  con- 
stitution and  statute,  as  there  was  no  question  of  an  equal  number 
of  votes  or  of  the  legal  qualifications  of  the  candidates,  the  action 
of  the  general  assembly  could  only  be  invoked  by  a  contest  as  to 
which  of  the  parties  had  received  the  highest  number  of  legal  votes; 
but  that  the  notices  put  forward  a  case,  not  of  the  election  of  the 
contest  nnts,  but  of  no  election  at  all,  which  the  contest  boards  and 
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the  general  assembly  had  no  jurisdiction  to  deal  with.  The  notices 
were,  however,  exceedingly  broad,  and  set  up  a  variety  of  grounds, 
and  specifically  ^ated  that  the  contestants  would  ask  the  boards  of 
contest  and  the  general  assembly  to  determine  that  they  were  legally 
and  rightfully  elected  governor  and  lieutenant-governor  at  the  said 
election  and  that  the  contestecs  were  not.  And  the  determination  of 
the  boards  and  of  the  general  assembly  was  that  contestants  had 
received  the  highest  number  of  legal  votes  cast  for  any  candidate 
for  said  oflficea  at  said  election,  and  were  duly  and  legally  elected 
governor  and  lieutenant-governor— a  determination  which  adjudged 
the  notices  to  be  Sufficient,  and  which  did  not  include  any  matter 
not  within  the  jurisdiction  of  the  tribunal, 

"We  repeat,  then,  that  the  contention  is  that,  although  the  statute 
furnished  due  process  of  law,  the  general  assembly  in  administering 
the  statute  denied  it;  and  that  the  court  of  appeals  in  holding  to  the 
rule  that  where  a  mode  of  contesting  elections  is  specifically  pro- 
vided by  the  constitution  or  laws  of  a  state,  that  mode  is  exclusive,' 
and  in  holding  that,  as  the  power  to  determine  was  vested  in  the 
general  assembly  of  Kentucky,  the  decision  of  that  body  was  not  sub- 
ject to  judicial  revision,  denied  a  right  claimed  under  the  federal 
constitution.  The  court  of  appeals  did,  indeed,  adjudge  that  the  case 
did  not  come  within  the  fourteenth  amendment,  because  the  right  to 
hold  the  office  of  governor  or  lieutenant-governor  of  Kentucky  was 
not  property  in  itself,  and,  being  created  by  the  state  constitution, 
was  conferred  and  held  solely  in  accordance  with  the  terms  of  that 
instrument  and  laws  passed  pursuant  thereto,  so  that,  in  respect  of 
an  elective  office,  a  determination  of  the  result  of  an  election,  in  the 
manner  provided,  adverse  to  a  claimant,  could  not  be  regarded  as 
a  deprivation  forbidden  by  that  amendment.  The  view  that  public 
office  is  not  property  has  been  generally  entertained  in  this  country": 
Butler  V.  Pennsylvania,  10  How.  402-416;  Newton  v.  Commissioners, 
100  U.  S.  548;  Blake  v.  United  States,  103  U.  S.  227;  Crenshaw  v. 
United  States,  134  U.  S.  99-104,  10  Sup.  Ct.  Kep.  431. 

* '  The  decisions  are  numerous  to  the  effect  that  public  offices  are 
mere  agencies  or  trusts,  and  not  property  as  such.  Nor  are  the  salary 
and  emoluments  property,  secured  by  contract,  but  compensation  for 
services  actually  rendered.  Nor  does  the  fact  that  a  constitution 
may  forbid  the  legislature  from  alxdishing  a  public  office  or  diminish- 
ing the  salary  thereof  during  the  term  of  the  incumbent  change  its 
character  or  make  it  proi^erty.  True,  the  restrictions  limit  the  jjower 
of  the  legislature  to  deal  with  the  office,  but  even  such  rcstrictioug 
may  be  removed  by  constitutioaal  amendment.  In  short,  generally 
speaking,  the  nature  of  the  relation  of  a  public  officer  to  the  public 
is  inconsistent  with  either  a  property  or  a  contract  right:  Donahue 
v.  County  of  Will,  100  111.  94;  Lynch  v.  Chase,  55  Kan.  367,  40  Pac, 
GG6;  Stiiudeford  v.  Wingate,  2  Duvall  (Ky.),  440-443;  Prince  v.  Skillin, 
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71  Me,  361,  36  Am.  Rep.  325;  Attorney  General  v.  Jochim,  99  Mich. 
358,  41  Am.  St.  Eef>.  606,  58  N.  W.  611;  Shelby  v.  Alcorn,  36  Miss. 
273,  72  Am  Dec.  169;  State  v.  Davis,  44  Mo.  129;  County  of  Dougbs 
V.  Timme,  32  Neb.  272,  49  N.  W.  266;  Conner  v.  Mayor,  5  N.  Y.  285; 
Smith  V.  City  of  New  York,  37  N.  Y.  518;  State  v.  Hawkins,  44 
Ohio  St.  98,  5  N.  E.  228;  State  v.  Duvall,  26  Wis.  415-  418;  Sweeney 
V.  Poyntz,  Cir.  Ct.  V.  S.  Dist.  of  Ky. 

"The  court  of  appeals  not  only  held  that  the  office  of  governor  or 
of  lieutenant-governor  was  not  properly  under  the  constitution  of  Ken- 
tucky; but,  moreover,  that  court  was  of  opinion  that  the  decision  of 
these  contested  elections  did  not  deprive  plaintiffs  in  error  of  any 
pre-existing  right.  Our  system  of  elections  was  unknown  to  the 
common  law,  and  the  whole  subject  is  regulated  by  constitutions  and 
statutes  passed  thereunder.  In  the  view  of  the  court  of  appeals  the 
mode  of  contesting  elections  was  part  of  the  machinery  for  ascertain- 
ing the  result  of  the  election,  and  hence  the  rights  of  the  officer  who 
held  the  certificate  of  the  state  board  of  canvassers  'were  pTOvisional 
or  temporary  until  the  determination  of  the  result  of  the  election  as 
provided  in  the  constitution,  and  upon  that  determination,  if  adverse 
to  him,  they  ceased  altogether.'  In  fact,  the  statute  provided  that 
when  the  'incumbent  is  adjudged  not  to  be  entitled,  his  powers  shall 
immediately  cease,'  and  under  the  constitution  the  holder  of  the 
certificate  manifestly  held  it  for  the  time  being  subject  to  the  isstie 
of  a  contest  if  initiated.  It  is  clear  that  the  judgment  of  the  court 
of  appeals,  in  declining  to  go  behind  the  decision  of  the  tribunal 
vested  by  the  state  constitution  and  laws  with  the  ultimate  deter- 
mination of  the  right  to  these  offices,  denied  no  right  secured  by  the 
fourteenth  amendment.  But  it  is  said  that  the  fourteenth  amend- 
ment must  be  read  with  section  4  of  article  4  of  the  constitution, 
providing  that:  'The  United  States  shall  guarantee  to  every  state 
in  this  Union  a  republican  form  of  government,  and  shall  protect 
each  of  them  against  invasion,  and,  on  application  of  the  legislature, 
or  of  the  executive  (when  the  legislature  cannot  be  convened), 
against  domestic  violence.'  It  is  argued  that  when  the  state  of 
Kentucky  entered  the  Union,  the  people  '  surrendered  their  rights  of 
forcible  revolution  in  state  affairs,'  and  received  in  lieu  thereof  a 
distinct  pledge  to  the  people  of  the  state  of  the  guaranty  of  a  re- 
publican form  of  government,  and  of  protection  against  invasion  and 
against  domestic  violence;  that  the  distinguishing  feature  of  that 
form  of  government  is  the  right  of  the  people  to  choose  their  own 
officers  for  governmental  administration;  that  this  was  denied  them 
by  the  action  of  the  general  assembly  in  this  instance;  and,  in  effect, 
that  this  court  has  jurisdiction  to  enforce  that  guaranty,  albeit  the 
judiciary  of  Kentucky  was  unable  to  do  so  because  of  the  division 
of  the  powers  of  government.  And  yet  the  writ  before  us  was 
granted  under  section  709  of  the  Revised  Statutes  to  revise  the 
judgment  of  the  state  court  on  the  ground  that  a  constitutional  right 
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A'as  decided  against  by  that  court.  It  was  long  ago  settled  that  the 
enforcement  of  this  guaranty  belonged  to  the  political  department: 
Luther  v,  Borden,  7  How.  1;  In  re  Duncan,  139  U.  S,  449,  11  Sup. 
Ct.  Eep.  573. 

"The  commonwealth  of  Kentucky  is  in  full  possession  of  its  fac- 
ulties as  a  member  of  the  Union,  and  no  exigency  has  arisen  requir- 
ing the  interference  of  the  general  government  to  enforce  the 
guaranties  of  the  constitution,  or  to  repel  invasion,  or  to  put  down 
domestic  violence.  In  the  eye  of  the  constitution,  the  legislative, 
executive  and  judicial  departments  of  the  state  are  peaceably  operat- 
ing by  the  orderly  and  settled  methods  prescribed  by  its  fundamental 
law,  notwithstanding  there  may  be  difficulties  and  disturbances  aris- 
ing from  the  pendency  and  determination  of  these  contests.  This 
very  case  shows  that  this  is  so,  for  those  who  assert  that  they  were 
aggrieved  by  the  action  of  the  general  assembly  properly  accepted 
the  only  appropriate  remedy  which,  under  the  law,  was  within  the 
reach  of  the  parties.  That  this  proved  ineffectual  ag  to  them,  even 
though  their  grounds  of  complaint  may  have  been  in  fact  well 
founded,  was  the  result  of  the  constitution  and  laws  under  which 
they  lived  and  by  which  they  were  bound.  Any  remedy  beside  that 
is  to  be  found  in  the  August  tribunal  of  the  people,  which  is  con- 
tinually sitting,  and  over  whose  judgment  on  the  conduct  of  public 
functionaries  the  courts  exercise  no  control.  We  must  decline  to 
take  jurisdiction  on  the  ground  of  deprivation  of  rights  embraced  by 
the  fourteenth  amendment,  without  due  process  of  law,  or  of  the 
violation  of  the  guaranty  of  a  republican  form  of  government  by  rea- 
son of  similar  deprivation." 

Mr.  Justice  McKenna  concurred  in  the  result,  and  Mr.  Justice 
Brewer  and  Mr.  Justice  Brown,  while  not  concurring  in  the  opinion 
that  the  writ  of  error  should  be  dismissed,  were  of  opinion  that  the 
judgment  of  the  court  of  appeals  of  Kentucky  should  be  affirmed, 
on  the  ground  that  the  action  of  the  legislature  of  that  state  was 
conclusive    Mr.  Justice  Ilarian.   dissented  in  toto. 
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SUAT  LIFE  INSUEANCE  COMPANY  v.  TAYLOB. 

[108  Ky.  408,  56  S.  W.  668.] 
INSURANCE,  LIFE— "Incontestable"  Clause.— A  life  insur- 
ance policy  providing  that  it  shall  be  incontestable,  "if  the  insured 
shall  die  three  or  more  years  after  the  date  hereof,  and  after  all  due 
premiums  shall  have  been  received  by  the  company,"  is,  after  com- 
pliance with  such  provision  incontestable,  although  it  also  contains 
a  provision  that  it  shall  be  void  "if  the  insured  dies  in  consequence 
of  his  own  criminal  action,"  and  his  death  is  in  fact  caused  by  such 
action,     (pp.    383,    384.) 

Strother  &  Gordon,  for  the  appellants. 
H.  H.  Lyon,  for  the  appellee. 

^»  PAYNTER,  J.  The  appellant  issued  a  policy  of  in- 
surance to  Eobert  P.  Knox  on  his  life,  and,  beinsr  indebted  to 
the  appellee,  Nettie  Taylor,  he  assigned  it  to  her,  the  indebted- 
ness exceeding  '**®  the  amount  of  the  policy.  The  fourth 
clause  of  the  policy  provides  that  it  shall  be  void  "if  the  insured 
dies  in  consequence  of  his  ...  .  own  criminal  action."  The 
twelfth  clause  of  the  policy  reads  as  follows:  "If  the  insured 
shall  die  three  or  more  years  after  the  date  hereof,  and  after 
all  due  premiums  shall  have  been  received  by  the  company,  this 
policy  shall  be  incontestable."  The  real  question  involved  on 
this  appeal  is  the  interpretation  of  these  provisions  of  the 
policy.  One  of  the  defenses  to  the  action  was  that  the  insured 
died  in  consequence  of  his  own  criminal  action,  and  therefore 
the  policy  is  void.  On  the  trial  of  the  case  the  insurance  com- 
pany offered  to  prove  that  the  insured  assaulted  a  man,  thus 
putting  the  man's  life  in  peril,  and  in  his  own  necessary  self- 
defense  the  party  assaulted  slew  the  insured.  The  court  re- 
fused to  allow  the  appellee  to  introduce  the  evidence. 

It  is  insisted  that  the  twelfth  clause  of  the  policy,  which  we 
have  quoted,  does  not  render  it  incontestable  where  the  insured 
died  in  consequence  of  his  own  criminal  action;  that  the  parties 
did  not  intend  by  that  provision  of  the  policy  to  render  unavail- 
able a  defense  based  on  a  violation  of  law  which  was  made  a 
breach  of  the  policy  by  its  terms,  but  that  the  provision  as  to 
the  incontestable  nature  was  that  it  should  not  be  contested  for 
misrepresentations  in  securing  it.  The  language  providing  that 
the  policy  should  be  incontestable  does  not  restrict  it  to  any 
particular  grounds  of  contest,  but  it  is  broad  and  comprehensive 
enough  to  embrace  any  and  every  defense  which  might  have 
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been  made  to  it  before  the  expiration  of  three  years.  To  say 
that  it  has  reference  to  one  defense,  and  not  to  another,  is  writ- 
ing into  the  policy  terms  which  the  very  language  of  it  excludes. 
In  construing  a  contract,  the  whole  must  be  taken  together,  in 
order  **^  to  determine  the  intention  of  the  contracting  parties. 
It  is  not  reasonable  to  suppose  that  a  party  would  take  out  a 
policy  of  insurance  with  a  view  of  committing  suicide,  or  to 
lose  his  life  by  some  criminal  action,  three  years  after  the  de- 
livery of  the  policy.  Neither  would  it  be  supposed  that  he 
would  attempt  to  practice  a  fraud  upon  the  insurance  company 
in  that  way. 

Forfeitures  are  not  favored  by  the  law.  The  insured  is  never 
permitted  to  select  the  terms  used  in  a  policy  of  insurance,  and 
the  rule  is  that  in  construing  a  policy  wherein  its  terms  render 
doubtful  its  meaning,  a  construction  must  be  given  which  is 
favorable  to  the  party  insured;  and,  in  addition  thereto,  if  the 
policy  contain  inconsistent  or  contradictory  provisions,  force 
must  be  given  to  those  that  sustain,  rather  than  to  those  which 
forfeit,  the  contract:  McMaster  v.  New  York  Life  Ins.  Co. 
(C.  C),  90  Fed.  40.  Under  those  rules  of  interpretation  we 
must  conclude  that  it  was  the  intention  of  the  parties  to  the 
contract  that  the  policy  was  to  be  incontestable  after  three 
years,  notwithstanding  the  insured  might  then  die  from  his  own 
criminal  action. 

In  Association  v.  Payne  (Tex.  Civ.  App.),  33  S.  W.  1063, 
the  policy  of  insurance  contained  a  clause  providing  that,  if 
the  certificate  should  be  in  force  for  five  years,  it  should  there- 
after "be  incontestable  for  any  cause  except  for  nonpayment  oP 
dues."  The  court  held  that  suicide  of  the  insured,  after  the 
policv  had  been  in  force  five  years,  would  not  relieve  the  com- 
pany from  liability.  In  the  case  of  Mareck  v.  Mutual  Reserve 
Fund  Life  Assn.,  62  Minn.  39,  54  Am.  St.  Eep.  613,  64  N.  W. 
68,  the  court  had  under  consideration  a  policy  substantially  the 
same  as  the  one  here  under  consideration.  The  insured  came 
to  his  death  by  his  own  hand,  and  the  court  held  the  incontest- 
able clause  applied,  and  that  the  company  was  liable  on  '*^- 
the  policy.  In  Goodwin  v.  Provident  etc.  Soc,  97  Iowa,  226, 
59  Am.  St.  Pep.  411,  66  N.  W.  159,  the  court  had  under  consid- 
eration a  similar  question  to  the  one  here  involved,  and  said: 
''The  application  which  Goodwin  made  for  his  insurance  con- 
tained a  statement  which,  if  standing  alone,  would  avoid  the 
plaintiff's  cause  of  action,  for  it  is  conceded  that  Goodwin  com- 
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mitted  suicide.  But  the  policy  contained  this  provision :  'Sub- 
ject to  the  stipulations  regarding  payment  of  premiums  and 
extrahazardous  occupations,  claim  under  this  policy  by  death 
occurring  two  or  more  years  after  its  date  will  be  incontestable, 
except  for  fraud  in  obtaining  this  policy.'  If  there  were  noth- 
ing more  to  the  case  than  this  provision  of  the  policy,  there 
would  be  no  doubt  that  plaintiff's  claim  could  not  be  defeated 
because  her  husband  took  his  own  life;  for  a  claim,  under  the 
policy,  by  death  occurring  two  or  more  years  after  its  date,  was 
incontestable,  except  for  fraud.  "We  have  a  case,  then,  for  con- 
struction of  these  seemingly  ambiguous  and  conflicting  pro- 
visions. 

"The  tenets  established  for  the  guidance  of  courts  in  such 
matters  are  well  understood,  and  no  one  is  better  established 
than  that  in  all  cases  the  policy  must  be  liberally  construed  in 
favor  of  the  assured,  so  as  not  to  defeat,  without  a  plain  neces- 
sity, his  claim  for  indemnity.     And  when  the  words  used  may, 
without  violence,  be  given  two  interpretations,  that  which  will 
sustain  the  claim  and  cover  the  loss  should  be  adopted."     In 
Simpson  v,  Life  Ins.  Co.  of  Virginia,  115  N.  C.  395,  20  S.  E. 
517,  the  court  was  construing  the  incontestable  feature  of  a 
policy,  and  said :  "The  quality  of  incontestability  could,  with 
no  propriety,  be  predicated  of  this  contract  of  insurance  if  it 
was  still  allowed  to  the  insurer  to  dispute  its  liability  to  the 
insured  for  the  amount  of  the  insurance  upon  the  ground  *^' 
that  the  death  was  caused  ^y  the  use  of  intoxicating  liquor  or 
opium,  or  from  the  violation  of  law,  or  any  condition  or  agree- 
ment contained  in  this  policy,  or  the  application  upon  which 
this  policy  is  issued.'      And  yet,  if  it  may  now.  under  its  con- 
tract, contest  with  this  beneficiary  as  to  its  liability  for  the 
amount  of  insurance,  upon  the  allegation  that  the  deceased 
committed  suicide,  it  may  contest  with  the  beneficiaries  under 
other  similar  contracts  upon  the  grounds   enumerated   above. 
If  this  can  be  done,  the  policy  is  certainly  not  incontestable,  for 
the  whole  field  of  dispute  would  then  be  open  to  the  defendant." 
By  the  incontestable  feature  of  the  policy  the  company,  in 
efl'ect,  said  it  would  not  refuse  to  pay  the  amount  of  the  policy 
although  the  insured  might,  while  sane  or  insane,  take  his  own 
life,  or  if  he  should  lose  it  by  his  own  criminal  action.     It  was 
not  an  agreement  that  it  would  pay  him  the  amount  of  the 
policy  if  he  committed  suicide,  or  lost  his  life  by  his  own  crim- 
inal action,  but  it  was  an  agreement  that  no  defense  should  be 
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made   on  that  ground  if  he  lived  and  continued  to  pay  the 
premiums  for  three  years.     The  judgment  is  affirmed. 


The  Suicide  of  the  Injured,  under  a  policy  that  has  become  incon- 
testable according  to  its  terms,  does  not  relieve  the  insurance  com- 
pany from  liability;  See  the  monographic  note  to  Supreme  Conclave 
etc.  V.  Miles,  84  Am.  St.  Eep.  554,  555. 


GASTEXAU  V.  COMMOXWEALTH. 

[108  Ky.  473,  56  S.  W.  705.] 
CONSTITUTIONAL  LAW— Municipal  Ordinance  Interfering 
With  Individual  Liberty. — A  municipal  ordinance  providing  that  it 
"shall  be  unlawful  for  any  woman  to  go  in  and  out  of  a  building 
where  a  saloon  is  kept  for  the  sale  of  liquor,  or  to  frequent,  loaf,  or 
stand  around  said  building  within  fifty  feet  thereof,"  and  also  pro- 
viding for  the  punishment  of  any  saloon-keeper  who  permits  a  viola- 
tion of  such  ordinance,  is  unconstitutional  and  void  as  an  unreason- 
able and  unnecessary  interference  with  individual  Liberty,  (p. 
387.) 

G.  "W.  Saulsberry,  for  the  appellant. 

F.  D.  Goodwin,  and  T.  G.  Anderson,  for  the  appellee. 

^'*  GUFFY,  J.  The  sole  question  presented  for  decision 
is  whether  or  not  the  following  ordinances  are  valid  or  con- 
stitutional. The  appellant,  having  been  convicted  for  a  viola- 
tion thereof,  prosecuted  an  appeal  to  the  circuit  court,  and,  the 
circuit  court  having  adjudged  the  ordinances  valid,  and  ren- 
dered a  judgment  for  cost  against  the  appellant,  he  prosecutes 
an  appeal  from  so  much  of  the  judgment  as  holds  said  ordin- 
ance to  be  valid.  The  ordinances  read  as  follow's:  "Be  it 
ordained  by  the  board  of  counsel  of  the  city  of  Middlosboro, 
Bell  county,  Ivy. :  1.  That  it  shall  be  unlawful  for  any  woman 
to  go  in  and  out  of  any  building  wliere  a  saloon  is  kept  offering 
for  sale  anv  spirituous,  vinous  and  malt  liquors,  or  to  frequent, 
loaf  or  stand  around  said  building  within  fifry  feet  thereof. 
2.  That  it  shall  be  unlawful  for  any  saloon-keeper  or  his  clerk 
or  emploves  to  allow  or  permit  any  woman  or  women  to  come 
in  or  out  of  his  building  where  spirituous,  vinous  and  malt  *'^ 
liquors  are  sold  or  offerd  for  sale,  and  it  shall  be  the  duty  of 
said  saloon-keeper,  clerk  or  employes  to  immediately  notify  the 
officers  that  the  first  section  of  this  ordinance  had  been  violated. 
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giving  the  name  and  color  of  the  offender,     3.  Any  woman 
violating  section  No.  1  of  this  ordinance  shall  he  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  he  fined  in  any  sum 
not  less  than  one  dollar,  nor  more  than  ten  dollars,  or  confined 
in  the  city  jail  not  less  than  ten  days  nor  more  than  thirty  days, 
or  both  at  the  discretion  of  the  court.     4.  Any  saloon-keei^er, 
clerk  or  employe  of  the  saloon-keeper  violating  section  Xo.  2 
cf  this  ordinance  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  in  any  sum  not  less  than  five  dollars 
nor  more  than  ten  dollars  for  the  first  offense,  and  for  the 
second  offense  it  shall  be  good  grounds  for  the  revocation  of 
said  saloon-keeper's  license."     It  is  contended  for  appellee  that 
the  sole  object  of  the  ordinance  is  to  regulate  and  control  the 
sale  of  liquors  by  reason  of  the  fact  that  very  disreputable,  low, 
and  vile  women  congregate  in  and  about  saloons  and  places 
where  liquor  is    sold,  thereby  causing  affrays,  fights,    murder, 
and  other  crimes.     It  is  claimed  that  under  subsection  27  of 
section  59  of  the  constitution  the  city  council  had  authority  to 
enact  the  ordinances  in  question.     It  is  insisted  for  appellant 
that,  in  any  event,  the  ordinance  is  too  sweeping  in  its  nature, 
and  subjects  every  wonjan  who  may  chance  to  be  walking  along 
the  street  and  meet  a  friend,  and  stop  within  fifty  feet  of  a 
saloon,  or  should  go  into  a  hotel  where  liquor  is  sold,  to  arrest 
and  punishment.     It  seems  to  us  that  the  ordinance  in  question 
is  unreasonable,  and  an  unnecessary  interference  with  individ- 
ual liberty,  and  tends  to  subject  the  vendor  of  liquors,  as  well 
ai'  citizens,  to  unreasonable  prosecutions.     If  the  ordinance  only 
included  the  persons  mentioned  in  appellee's  '^'^  brief,  we  are 
not  prepared  to  say  that  it  would  be  invalid.     But  it  might  be 
that  ver}f  good  women  would,  for  proper  and  legal  purposes, 
find  it  necessary  to  go  into  a  building  where  liquor  was  sold, 
or  stop  for  a  reasonable  time  within  fifty  feet  of  same;  and  be- 
sides, we  know  of  no  rule  of  law  which  prohibits  a  well-behaved 
woman,  for  a  lawful  purpose,  and  in  a  lawful  manner,  from 
going  into  or  near  a  saloon.     It  may  be  taken  for  granted  that 
it  is  not  often  that  such  would  be  the  case,  but  the  ordinances 
in  question  make  no  exceptions.     If  the  citizens  of  Middlesboro 
choose  to  have  saloons  established  where  liquor  is  sold,  it  fol- 
lows that  all  orderly  and  well-behaved  persons  have  a  right  in 
an  orderly  manner,  and   for   a  lawful  purpose,   to   visit  such 
saloons.     For   the   reasons    indicated,   the    judgment    appealed 
from  is  reversed,  and  cause  remanded,  with  directions  to  the 
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court  below  to  adjudge  the  ordinances  in  question  invalid  and 
unconstitutional,  and  for  proceedings  consistent  herewith. 


A  Statute  or  Ordinance  prohibiting  the  sale  of  liquors  in  any  place 
where  women  or  minors  are  employed  is  a  proper  exercise  of  the 
police  poweir.  And  it  may  also  be  made  criminal  to  employ  females 
in  places  where  liquors  are  sold:  See  the  monographic  note  to  Booth 
V.  People,  78  Am.  St.  Eep.  254,  255. 

A  ^fu7lic^pal  Ordinance  prohibiting  prostitutes  from  being  on  the 
streets  between  7  o'clock  P.  M.,  and  4  o'clock  A.  M.  following,  ex- 
cept in  instances  of  reasonable  necessity,  is  valid:  Dunn  v.  Common- 
wealth, 105  Ky.  834,  88  Am.  St.  Kep.  344,  49  S.  W.  813. 


NEVELS  V.  KENTUCKY  LUMBER  COMPAXY. 

[108  Ky.  550,  56  S.  W.  069.] 
COTENANCY— Sale  by   One   Cotenant.— One   cotenant    cannot 
sell  the  right  to  cut  logs  from  the  common  propertj'  without  the  eon- 
sent  of  his  cotenants,  so  as  to  devest  them  of  their  interest  therein, 
(p.   389.) 

COTENANCY— Unauthorized  Sale  by  One  Cotenant— Rights 
of  Purchaser.— The  purchaser  of  the  right  from  one  cotenant  to  cut 
logs  from  the  common  property  does  not  acquire  a  good  title  to  them 
when  cut  without  the  consent  or  ratification  of  the  other  cotenant, 
and  such  purchaser  cannot,  without  such  ratificatiim  or  consent,  en- 
force a  contract  by  which  a  third  person  has  agreed  to  purchase  such 
logs.     (p.    390.) 

G.  W.  Shadoan,  for  the  appellant. 

0.  H.  Waddell,  for  the  appellee. 

^^*  HOBSON",  J.  Appellants  made  a  contract  with  ap- 
pellee to  get  out  for  it  five  hundred  poplar  logs,  to  be  delivered 
in  Big  South  Fork,  or  Little  South  Fork,  or  Big  Singing  creek, 
in  Pulaski  county,  by  the  first  day  of  September,  1893,  and  to 
be  there  received  and  measured  by  appellee.  It  was  a  part  of 
the  contract  that  when  as  many  as  one  hundred  logs  were  ready 
appellee  was  to  receive  and  pay  for  them.  Appellants  got  out 
a  number  of  logs,  and  called  on  appellee  to  receive  them,  but 
whi  n  it  was  about  to  do  so  it  received  notice  that  the  logs  were 
not  the  property  of  appellants,  and  declined  to  receive  tliom. 
Tliis  suit  was  brought  by  appellants  to  recover  damages  of  ap- 
2)ellee  for  its  failure  to  receive  the  logs.  The  proof  shows  that  the 
logs  were  cut  from  a  tract  of  three  hundred  acres  of  land  which 
■was  owned  by  five  or  six  parties  as  tenants  in  common;  that  the 


May,  1900.]     Xevels  v.  Kextucky  Lumber  Co.  389 

owner  of  an  undivided  one-fourth  of  the  land  sold  the  poplar 
timber  on  the  land  to  appellants  without  authority  from  the 
other  owners ;  that  the  owners  of  another  fourth  of  the  land 
notified  appellee  not  to  receive  the  logs;  and  that  the  owner  of 
the  other  half  of  the  land,  who  was  a  nonresident  of  the  state, 
was  ignorant  of  the  cutting  of  the  timber.  If  appellants  had 
not  good  title  to  the  logs,  or  one  which  would  have  protected 
appellee  in  receiving  and  using  them,  it  had  a  right  to  decline 
to  receive  them.  Their  only  right  to  the  logs  was  by  reason 
of  their  contract  with  one  of  the  joint  owners,  who  clearly  had 
no  right  or  authority  to  sell  anything  but  his  one-fourth  interest 
in  the  property.  Appellants,  therefore,  by  their  contract  with 
him.  only  ^^^  acquired  one-fourth  of  the  title  to  the  timber. 
In  2  American  and  English  Encyclopedia  of  Law,  page  1090, 
the  rule  is  thus  stated:  "Joint  tenants  or  tenants  in  common 
m.ay,  of  course,  join  in  a  conveyance  of  the  common  propert}', 
but,  one  cotenant  not  being  permitted  to  do  any  act  which  will 
prejudice  the  rights  of  another,  a  sale  made  by  one  will  not 
devest  another  of  his  interest  in  the  common  property,  unless 
he  had  been  duly  authorized  to  make  such  sale,  or  unless  the 
sale  was  duly  ratified  by  the  other  tenants.  But  such  a  sale  is 
liot,  as  a  general  rule,  void,  the  purchaser's  title  attaching  to 
such  interest,  and  only  such,  as  the  tenant  of  whom  he  pur- 
chased was  possessed."  In  Shepard  v.  Pettit,  30  Minn.  H9, 
14  N".  W.  511,  the  cotenant  had  cut  logs  on  the  joint  property 
without  the  consent  of  the  other  owner.  After  showing  that  a 
cotenant  of  real  estate  may  enjoy  the  beneficial  use  of  the  land 
according  to  the  usual  course  of  husbandry,  the  court  adds: 
"But  this  right  to  retain,  use,  and  appropriate  the  benefits  of 
tlie  land  extends  only  to  the  products  of  its  proper  use  and  em- 
jdoyment,  and  not  to  anything  which  is  part  of  the  land  itself, 
and  not  severable  in  the  proper  use  of  it.  He  is  undoubtedly 
liable  for  waste,  or  for  destruction  of  what  is  of  the  reality,  or 
for  acts  amounting  to  a  destruction  of  part  of  the  realty,  as  the 
severance  and  removal  of  a  mill  or  the  fixed  machinery.  The 
wrongdoer  can  acquire  no  right  by  his  wrongful  act  of  severing 
part  of  the  realty,  and  so  changing  its  character  from  real  to 
personal  property.  Standing  trees  are  ordinarily,  at  least,  to 
be  regarded,  as  bet.Aveen  the  cotenants,  as  part  of  the  real  estate, 
and  severing  and  removing  them  without  consent  of  other  co- 
tenants  is  a  destruction  to  that  extent  of  the  realty.  After  the 
severance  they  are  the  property  of  the  cotenants,  and  by  a 
conversion  of  them  the  cotenant  ^^^  converting  them  becomes 
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liable  to  his  cotcnants  as  in  case  of  other  personal  property." 
To  same  effect,  see  Hinson  v.  Hinson,  120  N.  C.  400,  27  S.  E. 
80.  A  tenant  in  common,  by  section  2332  ol'  the  Kentucky 
Statutes,  is  made  liable  if  he  commits  waste.  It  is  clear  that  it 
is  waste  to  cut  and  remove  the  timber  off  timbered  land,  and 
where  this  is  done  by  a  tenant  in  common,  his  cotenant  may,  at 
his  election,  claim  the  property  in  the  hands  of  a  purchaser,  or 
hold  him  liable  for  a  conversion:  Eichey  v.  Brown,  58  Mich. 
435,  25  N.  W.  386;  Benedict  v.  Torrent,  83  Mich.  181,  21  Am. 
St.  Eep.  589 ,  47  N.  W.  129 ;  Ballentine  v.  Joplin,  105  Ivy.  70, 
48  S.  W.  417.  As  appellants  had  not  title  to  the  logs  which 
they  proposed  to  deliver  to  appellee,  and  it  would  have  been 
liable  to  the  other  owners  of  the  land  for  three-fourths  of  the 
value  of  the  logs,  although  it  had  paid  appellants  for  them,  it 
had  a  right  to  refuse  to  receive  them,  and  the  court  below 
properly  instructed  the  jury  peremptorily  to  find  for  appellee. 
Judgment  affirmed. 


A  Cotenant  Vtlio  Contracts  to  Sell  Timber  belonginjr  to  the  coten- 
ancy and  directs  the  purchaser  to  the  place  where  it  is  and  to  the 
steps  to  be  taken  to  accomplish  its  removal,  and  who  receives  the 
purchase  money  therefor,  is  guilty  of  its  conversion:  Wing  v.  Milli- 
ken,  91  Me.  387,  64  Am.  St.  Eep.  238,  40  Atl.  138.  For  other  cases  of 
conversion  by  the  sale  of  the  common  property  by  one  co-owner,  see 
Leader  v.  Plante,  95  Me.  343,  85  Am.  St.  Eep.  418,  50  Atl.  53;  mono- 
graphic note  to  Boiling  v.  Kirby,  24  Am.  St.  Eep.  816-818. 


DEITZMAN"  V.  MULLIN. 

[108  Ky.  610,  57  S.  W.  247.] 
HUSBAND  AND  WIFE— Action  by  Wife— Alienation  of  Hus- 
band's Affection.  —  A   wife  may  maintain   an  action   against   one  who 
entices  her  husband  from  her  and  alienates  his  affections,  when   the 
statute  gives  her  the  right  to  sue   and  be  sued  as  a   single  woman, 
(p.  393.) 

A.  C.  Eucker,  for  the  appellant. 

Kohn,  Baird  &  Spindle,  for  the  appellee. 

«ii  PAYNTEE,  J.  The  question  presented  here  is,  Can  a 
married  woman  maintain  an  action  against  one  who  entices  her 
husband  from  her    and  alienates  his  affections?     At  common 
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law  marriage  is  considered  in  no  other  light  than  a  civil  con- 
tract, and  the  holiness  of  the  matrimonial  state  is  left  entirely 
to  the  ecclesiastical  law.  The  temporal  courts  consider  unlaw- 
ful marriage  as  a  civil  inconvenience.  To  punish  or  to  annul 
unscriptural  marriage  is  the  province  of  the  spiritual  courts, 
which  act  pro  salute  animae:  1  Blackstone's  Commentaries,  432. 
The  common  law  recognizes  the  right  of  either  husband  or 
wife  to  maintain  a  suit  for  the  restitution  of  conjugal  rights 
when  either  is  guilty  of  injury  of  subtraction  without  sufficient 
reason,  in  which  case  the  ecclesiastical  courts  compel  them  to 
come  together:  3  Blackstone's  Commentaries,  94.  At  common 
law  the  husband  and  wife  are  treated  as  one  person.  Marriage 
operates  as  a  suspension,  in  most  respects,  of  the  legal  existence 
of  the  latter.  All  the  disabilities  of  married  women  spring 
from  the  supposed  unity  of  husband  and  wife.  At  common 
law  the  right  of  the  wife  to  the  consortium  of  her  husband 
exists.  In  the  ecclesiastical  jurisdiction,  which  is  exercised  ^^^ 
concurrently  with  that  of  the  common  law,  the  rights  of  the 
wife  to  the  consortium  of  the  husband  are  recognized  and  en- 
forced. While  the  court  did  not  give  her  damages  for  the  loss 
of  the  consortium  of  the  husband,  but  restored  to  her  the  thing 
itself,  this  was  a  distinct  recognition  of  the  rights  of  the 
wife  by  the  ecclesiastical  law  of  England,  wliich  was 
founded  upon  the  principles  of  the  civil  law:  1  Blackstone's 
Commentaries,  442 ;  3  Blackstone's  Commentaries,  139,  140. 
If  the  dominion  which  the  common  law  gave  the  husband 
over  the  property  and  personal  rights  of  the  wife  has 
been  taken  away  from  him  and  conferred  upon  her,  and  rem- 
edies conformable  with  the  spirit  of  the  civil  law  have  been 
given  to  the  wife  for  the  redress  of  injuries  to  her  person, 
property  and  personal  rights,  an  action  in  her  own  name  for 
the  loss  of  the  consortium  of  her  husband,  against  one  who 
wrongfully  deprived  her  of  it,  may  be  maintained,  unless  the 
consortium  of  her  husband  is  not  one  of  her  personal  rights. 

It  is  not  questioned  that  the  law  gives  the  husband  the  right 
to  maintain  an  action  against  one  who  deprives  him  of  the 
consortium  of  his  wife.  The  law  gives  the  wife  the  right  to 
her  husband's  support,  society,  and  affection.  If  the  right  is 
invaded  a  flagrant  wrong  has  been  committed.  It  is  the  boast 
of  the  common  law  that  there  is  no  right  without  a  remedy. 
It  would  be  a  reproach  to  the  law  if  there  was  no  remedy  for 
a  wrong  like  this.     There  is  a  maxim  that  "reason  is  the  life 
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of  the  law."  Certainl}'  it  would  be  against  reason  to  give  the 
husband  the  right  of  action  for  an  injury,  but  deny  the  same  to 
the  wife  for  suffering  a  like  one.  The  reason  which  gives  the 
husband  an  action  against  one  who  deprives  him  of  the  society 
and  affection  of  his  wife  supports  a  rule  which  would  give  the 
wife  the  same  remedy.;  Some  courts  hold  ^^^  that  at  common 
law  an  action  like  the  one  here  can  be  maintained  by  the  wife. 

The  right  to  the  society  of  his  wife  is  no  greater  to  the  hus- 
band than  her  right  to  his  society.  MaiTiage  gives  to  each  the 
same  right  in  that  regard.  Each  is  entitled  to  the  society  and 
the  affection  of  the  other.  They  both  spring  from  marriage 
contract,  and  are  mutual  in  character.  It  has  been  said  by 
some  courts  that  these  reciprocal  rights  are  regarded  as  prop- 
erty of  the  respective  parties.  It  is  not  necessary  to  enter  into 
a  discussion  of  the  question  as  to  whether  this  action  could  be 
maintained  under  the  common  law.  If  she  could  not  maintain 
such  an  action  at  common  law,  it  was  because  there  was  no 
remedy  available  to  her  for  a  vindication  of  the  right.  If  the 
statutes  supply  the  remedy,  she  is  clothed  with  a  right  to  en- 
force a  meritorious  cause  of  action.  In  Bigelow  on  Torts,  153, 
it  is  said :  "To  entice  away,  or  to  corrupt  the  mind  or  affection 
of,  one's  consort,  is  a  civil  wrong,  for  which  the  offender  is 
liable  to  the  injured  husband  or  wife."  The  gist  of  the  action 
is  not  in  the  loss  of  assistance,  but  the  loss  of  consortium  of 
the  wife  or  husband,  under  which  terms  are  usually  included 
the  persons,  affection,  society,  and  aid.  Cooley  on  Torts,  228, 
says:  "We  see  no  reason  why  such  an  action  should  not  be 
supported  where  by  statute  the  wife  is  allowed  for  her  own 
benefit  to  sue  for  personal  wrongs  suffered  by  her."  In  Jaynes 
V.  Jaynes,  39  Hun,  40,  it  is  said:  "These  reciprocal  rights  may 
be  regarded  as  the  property  of  the  respective  parties,  in  the 
broad  sense  of  the  word  'property,'  which  includes  things  not 
tangible  or  visible,  and  applies  to  whatever  is  exclusively  one's 
own."  In  Foot  v.  Card,  58  Conn.^  1,  18  Am.  St.  Eep.  258,  18 
Atl.  1027,  it  was  held  that  the  right  of  the  husband  to  the 
affections  and  society  of  the  wife  has  ever  *'*'*  been  regarded 
as  a  valuable  property  right,  and  he  has  always  been  permitted 
to  sue  for  the  loss  of  it.  Upon  principle,  this  right  is  as 
valuable  to  her  as  is  that  of  the  husband  to  him.  In  Seaver  v. 
Adams,  66  N.  H.  142,  49  Am.  St.  Eep.  597,  19  Atl.  776,  it  is 
said:  "As,  in  natural  justice,  no  reason  exists  why  the  right  of 
the  wife  to  maintain  an  action  against  the  seductress  of  her 
husband   should   not   be   coextensive   with  his   ria'ht   of   action 
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against  her  seducer,  nothing  but  imperative  necessity  would 
justify  a  decision  to  the  contrary."  The  right  of  the  wife  to 
niaint-ain  such  a  suit  as  this  is  supported  by  Westlake  v.  West* 
lake,  34  Ohio  St.,  633,  32  Am.  Eep.  397;  Bennett  v.  Bennett, 
116  N.  Y.  584,  23  N.  E.  17;  Jaynes  v.  Jaynes,  39  Hun,  40; 
Warner  v.  Miller,  17  Abb.  N.  C.  221;  Haynes  v.  Nowlin,  129 
Ind.  581,  28  Am.  St.  Eep.  213,  29  N^  E.  389;  Foot  v.  Card, 
58  Conn.  1,  18  Am.  St.  Eep.  258,  18  Atl.  1027;  Seaver  v. 
Adams,  66  N.  H.  142,  49  Am.  St.  Eep.  597,  19  Atl.  776. 

If  the  wife  was  deprived  of  a  redress  at  common  law  when 
her  husband  was  taken  away  from  her  by  the  improper  in- 
fluence of  others  it  is  because  of  its  barbarity,  which  made  the 
wife  the  mere  servant  of  the  husband,  and  deprived  her  of  all 
right  to  redress  for  personal  wrongs,  except  by  his  will.  The 
doctrine  of  feudal  times  gave  many  and  comprehensive  rights 
to  the  baron,  but  few  to  the  feme.  Since  such  barbarous  times 
generations  have  succeeded  generations,  and  each  one  has  in- 
creased in  enlightened  thought,  before  which  the  harsh  doctrines 
and  unreasonable  rules  of  the  common  law  have  fallen.  In 
many  cases  when  the  courts  could  not  refuse  to  apply  them, 
some  of  the  legislatures  of  the  several  states  in  this  union  have, 
by  wise  enactments,  destroyed  them.  Eelics  of  barbarism  in 
the  forms  of  law  cannot  stand  before  the  progress  of  enlight- 
ened ages. 

Kentucky  has  kept  pace  with  the  age,  and  has  given  to  *^^^ 
the  wife  the  right  to  sue  and  be  sued  as  a  single  woman.  Sec- 
tion 2128  of  the  Kentucky  Statutes  reads  as  follows:  "A 
married  woman  may  take,  acquire  and  hold  property,  real  and 
personal,  by  gift,  devise  or  descent,  or  by  purchase,  and  she 
may,  in  her  own  name,  as  if  she  were  unmarried,  sell  and  dis- 
pose of  her  personal  property.  She  may  make  contracts  and 
sue  and  be  sued,  as  a  single  woman."  This  legislation  is  a 
step  in  the  direction  of  the  abrogation  of  the  common-law 
unity  of  husband  and  wife.  As  the  wife  has  the  right  to  the 
consortium  of  her  husband,  and  deprivation  inflicts  an  injury 
to  her  personal  right?,  and  as  the  statute  we  have  quoted  afTordg 
the  remedy,  by  allowing  her  to  maintain  an  action  independent 
of,  and  regardless  of  the  washes  of,  her  husband,  we  are  of  tlie 
opinion  that  the  court  erred  in  sustaining  a  demurrer  to  tlie 
petition.  The  judgment  is  reversed,  for  proceedings  consistent 
with  this  opinion. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 
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A  Wife  has  a  Riyht  of  Action,  under  modern  statutes,  for  the  aliena- 
tion of  her  husband's  affections:  Betser  v.  Betser,  186  111.  537,  78 
Am.  St.  Rep.  303,  58  N.  E.  249;  Beach  v.  Brown,  20  Wash.  266,  72 
Am.  St.  Eep.  98,  55  Pac.  46;  Eeed  v.  Eeed,  6  Ind.  App.  317,  51  Am. 
St.  Eep.  310,  33  N.  E.  638;  Price  v.  Price,  91  Iowa,  693,  51  Am.  St. 
Eep.  360,  60  N.  W.  202;  monographic  note  to  Clow  v.  Chapman,  46 
Am.  St.  Eep.  472-478.  But  at  the  common  law  it  seems  she  had  not: 
Houghton  V.  Rice,  174  Mass.  366,  75  Am.  St.  Rep.  851,  54  N,  E.  843. 


CASES 

IN  THE 

SUPREME    COURT 

OF 

LOUISIANA. 


NEW  OELEAT^S  AND  NORTHEASTERN  RAILROAD 
COMPANY  V.  LOUISIANA  CONSTRUCTION  AND 
IMPROVEMENT  COMPANY. 

[109  La.  13,  33   South.  51.] 

PAYMENT— When  Cannot  be  Recovered  Back.— A  volimtary 
•Davment  of  money  under  a  claim  of  right  cannot  be  recovered  back. 
\i  403.) 

PAYMENT  is  not  Considered  Voluntary  where  the  parties  are 
not  on  eqnal  terms,  where  the  payee  has  no  choice,  or  where  the  only 
alternative  is  to  submit  to  an  illegal  exaction  or  discontinue  busi- 
ness,     (p.    403.) 

PAYMENT— When  Voluntary.— If  a  dispute  arises  and  the 
debtor,  who  pays  under  protest,  has  at  hand  other  means  of  imme- 
diate relief  than  by  making  payment,  his  act  is  not  done  under 
coercion  and  his  protest  does  not  make  the  payment  involuntary. 
(p.    404.) 

PAYMENT.— It  is  not  Duress  to  institute,  or  threaten  to  in- 
stitute, civil  suits,  or  take  proceedings  in  court,  or  for  any  person  to 
declare  that  he  intends  to  use  the  courts  wherein  to  insist  upon  what 
he  believes  to  be  his  legal  rights,      (p.  404.) 

PAYMENT  Must  he  Resisted  at  the  Time.— If  the  party 
against  whom  demand  is  made  has  full  opportunity  at  the  time  to 
test  the  legality  of  the  exaction,  he  should  do  so,  and  not  postpone 
the  litigation  by  making  payment  and  afterward  suing  to  recover  it 
back.      (pp.    404,    407.) 

James  R.  Beckwith,  for  the  appellant. 

Harry  H.  Hall,  for  the  appellee. 

^^  BLANCH ARD,  J.  Plaintiff  company  claims  certain 
■wharfage  rights  and  privileges  on  the  river  front  of  the  city 
of  New  Orleans.  Their  rights  and  privileges  are  predicated  on 
an    ordinance    adopted  by  the  common  council  in  December, 

(:;95) 
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1881,  and  another  adopted  in  April,  1887,  and  on  a  contract, 
executed  pursuant  to  said  ordinances,  by  and  between  the  mayor 
of  the  city  and  the  company. 

■^*  It  has  been  the  custom  of  the  city  to  farm  out  or  lease 
its  wharves  and  landings,  and  this  is  accomplished  by  offering 
the  sajne  for  a  term  of  years  at  public  auction  to  the  higliet-t 
bidder.  In  May,  1891,  the  wharves  and  landings  of  the  city 
and  their  revenues  (the  old  lease  having  expired)  were  again 
offered  for  lease  for  a  period  of  ten  years  on  the  terms  and 
conditions  prescribed  in  certain  city  ordinances,  and  defendant 
company  became  the  adjudicatee,  and  a  contract  evidencing 
the  lease  was  entered  into  between  it  and  the  city. 

The  dispute  between  plaintiff  and  defendant  out  of  which 
grew  this  litigation  arose  over  the  construction  of  the  ordi- 
nances and  the  contracts  referred  to,  and  under  which  the  dis- 
putants, respectively,  claim.  An  exception  that  the  petition  of 
the  plaintiff  does  not  set  forth  or  disclose  any  lawful  cause  of 
action  or  right  to  recover  having  been  tendered  by  the  defend- 
ant, the  same  was  referred  to  the  merits,  and  subsequently 
overruled.  From  this  judgment  and  from  a  decree  sustaining 
tlie  contentions  of  the  plaintiff  and  awarding  it  the  sum  sued 
for,  defendant  appeals.  The  exception  referred  to  raises  seri- 
ous preliminary  issues  against  the  action  that  must  be  disposed 
of  before  the  ordinances  and  contracts  upon  which  the  respec- 
tive rights  of  the  parties  litigant  are  predicated  can  be  consid- 
ered. 

The  petition  sets  forth,  in  substance,  tb.?.t  the  city  of  Xew 
Orleans  did,  in  1881,  acting  within  its  power  and  in  further- 
ance of  its  charter  purposes,  grant  to  the  plaintiff  corporation 
the  right  to  locate,  construct,  maintain  and  operate  its  railroads 
by  steam  power  in  and  over  certain  streets  and  landings  of 
the  city,  and  to  use  the  same.  That  it  (appellee)  was  given 
the  right  to  occupy  for  its  purposes  that  portion  of  the  levee, 
batture  and  wharf  beginning  at  Port  street  and  extending  a 
distajice  of  one  thousand  feet  down  the  river  to  Monegut  street 
and  to  erect  and  maintain  thereon  wharves,  piles,  tracks,  sta- 
tions, sheds  and  other  structures  as  would  be  necessary  and 
convenient  to  its  business.  That  the  wharves  it  was  thus  to 
have  the  right  to  erect  and  use  were  to  be  construed  in  such 
wav  as  to  be  satisfactory  to  the  city  *^  and  the  same  were  to 
be  kept  in  repair  and  lighted  and  policed  by  the  company. 
That  the  then  existing   wharves   between   Port  and   Montegut 
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streets,  which  had  been  constructed  by  the  city,  and  which  wore 
to  be  replaced  by  the  new  wharves  to  be  erected  by  plaintiff, 
were,  themselves— ihat  is  to  say,  the  old  wharves — to  be  replaced 
(meaning  removed  to  or  rebuilt)   at  such  point  on  the  river 
front  as  the  city  should  indicate.     That  the  company  was  to 
have  certain  parts  of  certain  streets,  which  are  mentioned,  and 
an  embankment  along  another  street  for  a  certain  distance  was 
to  be  constructed.     That  no  vessel  was  to  be  permitted  to  occupy 
or  lay  at  the  company's  wharves,  discharge  or  receive  cargo 
thereat,  without  its  consent,  and  all  vessels  lying  at  or  using 
the  wharves  by  consent  of  the  company,  and  on  business  of  the 
company,  shall  be  exempt  from  the  payment  of  levee  or  wharf 
dues    to    the    city.     That    any  vessel  lying  at  the  company's 
wharves  with  its  consent,  but  not  on  its  business — not  for  the 
purpose  of  receiving  or  discharging  freight  Or  passengers  to 
or  from   the  company's    railroad  as  a  carrier — shall  pay  the 
usual  wharfage  due  to  the  city.     That  the  true  meaning  and 
import  of  the  ordinance  granting  it  the  wharfage  rights  was 
that  if  the  bulk  or  greater  part  of  a  vessel's  cargo  is  destined 
to    be    carried    over    its     (the    plaintiff's)     line    of    railroad, 
or    if    received    from    its    railroad,    such    destination    or    re- 
ceipt operated    to    exempt    the    vessel    from    wharfage    dues 
M'hilo    lying    at    the    wharf    for    such    purpose,    although    in- 
cidentally it  may  discharge  on,  or  receive  from  the  wharf,  por- 
tions of  its  cargo,  or  some  of  its  passengers  not  destined  to  be 
carried  o\er,  or  not  received  from  petitioner's  railroad.     That 
defendant  company  has  no  right  to  collect  wharfage  dues,  un- 
der   any    circumstances,    from    vessels    lying    at    petitioner's 
wharves,  because  said  wharves  were  not  constructed  nor  paid 
for  by  the  defendant,  nor  included  in  the  lease  to  it. 

Tlie  petition  then  goes  on  to  aver  that  in  1887  another  ordi- 
nace  was  passed  by  the  city  relating  to  the  wharfage  rights  and 
privileges  of  the  plaintiff  company  and  authorizing  the  mayor 
of  the  city  to  execute  a  contract  with  the  coinpany  carrying 
out  the  grant,  which  was  done,  and  that  by  virtue  ^^  of  said 
ordinance  and  contract  petitioner  constructed  the  wharves  afore- 
said at  large  cost  to  it  and  otherwise  carried  out  the  obligations 
imposed  upon  it,  such  as  the  paving  and  embankment  hereto-  • 
fore  referred  to  and  the  replacing  or  rebuilding  elsewhere  the 
wliarves  it  found  along  the  stretch  of  river  front  between  Port 
and  Montegut  streets,  cf  which  wharves,  tlius  reconstructed, 
the  city  and  its  lessees  have  had  the  use  and  benefit.  That  it 
expended  the  large  sums  involved  in  the  above  constructions 
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upon  the  faith  that  no  Icvce  or  wharf  dues  should  be  exacted 
from  vessels  lying  at  or  occupying  its  wharves  on  the  business 
of  petitioner  as  a  common  carrier.     That  petitioner  constructed 
track?  and  sheds  upon  its  wharves  and  the  former  form  part 
of  its  railroarl  in  operation  between  New  Orleans  and  Meridian, 
Mississippi.    That  its  wharves  and  landings  were  not  included  iu 
the  contract  entered  into  between  the  city  of  Xew  Orleans  and 
defendant  company,  by  which  the  wharf  rights  of  the  city  and 
the  revenues  arising  therefrom  were  leased  to  defendant.     That 
Jievertheless,  defendant  company,  without  warrant  of  law,  as- 
serts its  right  to  collect  and    has  collected  and  is  collecting 
vrharf  dues  from  vessels  lying  at  petitioner's  wharves  and  land- 
ings and  nsing  the  same  on  its  business.     That  in   order  to 
hold  its  business  and  meet  the  competition  of  the  Illinois  Cen- 
tral Eailroad  Company,  which  guarantees  the  shippers  of  fruit 
over  its  lines  free  wharfage  at  its  wharves,  petitioner  has  been 
compelled  to  likewise  guarantee  all  vessels  using  its  wharves, 
for  the  purpose  of  discharging  or  receiving  fruit  to  or  from  it, 
against  wharfage  dues.     That  during  the  years  1895  and  1896 
there  landed  at  petitioner's  wharves  certain  steamships  or  ves- 
sels, giving  their  names,  dates  of  arrival,  etc.     That  the  said 
vessels  landed  at,  occupied  and  used  petitioner's  wharves   (and 
no  other  wharf  in  the  city)  with  its  consent  and  solely  on  its 
1)usiness.     That,  notwithstanding,  defendant  company  illegally 
demanded  wharf  and  levee  dues  from  said  vessels  and  collected 
the  same  during  said  years  1895  and  1896,  to  the  amount  of 
of  twenty-one  thousand  four  hundred  and  forty-seven  dollars 
and  twenty-four  cents  in  the  aggregate.     That  defendant  per- 
sisted in  its  illegal  acts  ^"^  and  collections,  harassing  the  own- 
ers of  said  vessels  by  admiralty  seizures  and  the  menace  thereof, 
refusing  to  make  a  test  case  of  its  asserted  right  to  collect  such 
wharfage  dues,  or  to  permit  the  plaintiff,  or  the  owners  of  the 
vessels  to  deposit  the  alleged  dues  to  abide  the  result  of  judi- 
cial investigation.     That  under  the  guaranty  aforesaid   of  ex- 
emption   from    wliarfage    dues    which  it    (plaintiff  companv) 
gave  to  the  vessols  landing  at  its  wharves,  it  paid,  under  protest, 
however,  and  with  notification  that  it  would  sue  to  recover  sums 
so  paid,  to  defendant  company  the  wharfage  dues  demanded 
of  said  vessels,  amounting  in  the  ag2Tegato,  at  the  time  this 
suit  was  filed,  to  the  sum  sued  for.     That  it  paid  the  said  sums 
either  to  defendant  directly  or  reimbursed  the  same  to  the  own- 
ers or  agents  of  the  Acs^els  so  paying,  taking  for  each  payment 
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from  the  vessels  an  assignment  and  subrogation  of  such  rights 
as  the  owners  had  or  might  have  by  reason  of  said  exaction 
and  payment.  That  petitioner  was  compelled  to  pay  the  said 
M'harfage  dues  under  duress  and  to  prevent  the  destruction  of 
its  fruit  trade,  which  otherwise  would  have  been  completely 
devested,  to  its  great  loss  and  detriment.  And  that  said  vessels, 
had  such  payments  not  been  made  by  petitioner,  would  have 
been  so  harassed  by  a  multiplicity  of  suits  that  they  would  have 
abandoned  petitioner's  wharves  to  petitioner's  great  pecuniary 
loss. 

The  exhibit  annexed  to  the  petition  shows  two  hundred  and 
fourteen  instances  of  exaction  of  wharfage  dues  from  vessels 
using  plaintiff's  wharves  during  two  years,  1895  and  1896, 
and  the  prayer  of  the  petition  is  that  plaintiff  company  recover 
back  the  money  alleged  to  have  been  so  extorted.  There  is  no 
averment  that  defendant  company  acted  in  bad  faith  in  de- 
manding wharf  dues;  nor  that  it  did  not  believe  it  had  full 
right  to  the  dues  so  demanded  from  the  vessels;  nor  that  de- 
fendant knew  its  demand  for  dues  was  unfounded  in  right  or 
law. 

Taking  the  allegations  of  the  petition  as  thus  set  forth,  the 
question  which  the  exception  of  no  cause  of  action  raises  is 
whether  the  payments  made  by  the  plaintiff  company,  and  which 
it  seeks  to  recover  back,  are  to  be  considered  in  law  involun- 
tary payments,  made  under  such  circumstances  of  duress  and 
intimidation  as  entitled  the  payor  ^**  to  recover  the  same  as  in 
tJiis  action  sought. 

Since  the  exception  was  referred  to  the  merits  without  preju- 
dice, and  other  pleadings  were  filed  and  evidence  taken  on  the 
trial  on  the  merits,  it  is  permissible  and  proper  to  look  at  the 
wliole  case  as  presented  by  the  record  the  better  to  determine 
the    question    raised  by   the   exception. 

The  answer  of  defendant  denies  that  it  ever  had  any  dealings 
Mith  the  plaintiff  in  demanding  or  collecting  w"harfage  dues 
on  any  of  the  vessels  named  in  the  exhibit  to  the  petition; 
avers  that  plaintiff  is  not  and  never  was  the  owner  of  any  of 
said  vessels;  that  the  wharfage  fees  claimed  were  due  and  ow- 
ing by  the  vessels  themselves  or  their  actual  owners  or  char- 
terers, and  not  by  plaintiff;  and  that  the  same  were  secured 
by  maritime  lien  on  the  vessels  and  not  on  any  property  of 
the  plaintiff.  It  denies  that  defendant  company  ever  made  any 
demands  on  plaintiff  for  such  dues  or  threatened  to  seize  any 
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cf  its  property  in  enforcement  of  the  same;  that  the  dues 
were  demanded  only  from  the  real  debtors — ^the  vessels  and 
their  owners. 

It  avers  that  if  it  be  true  the  plaintiif  has  meddled  and  pro- 
vided the  true  debtors  with  money  to  pay  the  dues,  it  was  a 
transaction  which  defendant  was  not  a  party  to  nor  interested 
in,  or  affected  by,  and  that  such  an  act  of  generosity  on  part 
of  plaintiif  does  not  affect  the  rights  of  defendant  nor  give 
the  plaintiff  any  greater  legal  rights  than  accrue  to  those 
who  pay  voluntarily  the  debts  of  others  when  not  under 
any  legal  obligation  so  to  do.  It  is  denied  that  during 
1895  and  1896  the  vessels  named  in  the  exhibit  landed  at 
the  wharf  described  in  plaintiff's  petition  solely  on  the  busi- 
ness of  plaintiff  company  for  the  purpose  of  receiving  and 
discharging  freight  or  passengers  to  or  from  its  railroad.  On 
the  contrary,  it  is  averred  that  the  vessels  in  question  landed 
at  the  wharf  for  other  and  general  wharf  purposes,  and,  in 
discharging  cargoes,  landed  freight,  passengers  and  mails  on 
said  wharf  not  destined  for  plaintiff's  railroad  as  a  carrier, 
and,  in  receiving  cargoes,  loaded  freight,  passengers  and  mails 
from  said  wharf  which  had  not  been  brought  there  by  the  rail- 
road, nor  had  any  connection  with  it  in  any  manner. 

^^  Defendant  further  denied  that  it  had  refused  the  own- 
ers of  vessels  an  opportunity  to  make  a  test  case  to  establish  any 
right  claimed  to  freedom  from  wharf  charges;  tli.at  it  does  not 
comprehend  how  in  law  it  could  prevent  such  issue  from  being 
made  if  the  owners  of  the  vessels  had  so  elected;  that  on  re- 
fusal to  pay  wharfage  dues  defendant  had  libeled  some  of  the 
vessels  in  admiralty  for  such  dues  and  had  recovered  judg- 
ments for  same  in  the  United  States  district  court  for  the 
eastern  district  of  Louisiana,  which  judgments  on  appeal  to  the 
United  States  circuit  court  of  appeals  had  been  afBrmed. 

The  position  of  defendant  is,  it  exercised  no  duress  on  plain- 
tiff at  all,  and  none  on  the  vessels  or  their  owners  save  and 
except  that  when  its  just  legal  demands  for  wharfage  dues  as 
lessee  of  the  city  were  disputed  it  proceeded  in  good  faitli  in 
a  court  fif  competent  jurisdiction  to  collect  the  same  by  due  pro- 
cess of  law. 

The  record  discloses  that  in  1894  defendant  company  took 
proceedings  in  admiralty  against  several  of  the  vessels  belong- 
ing to  or  chartered  by  the  iSTew  Orleans,  Belize,  Eoyal  Mail 
and  Central    American    Steamship    Company,    Limited,  which 
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were  the  vessels  that  landed  at  plaintiff's  wharf,  libeling  each 
vessel  for  and  on  account  of  wharfage  fees  alleged  to  be  due  it 
(defendant  herein)  under  its  contract  with  the  city;  that  the 
owner  of  the  vessels  appeared  and  defended  the  suits,  claim- 
ing the  same  exemption  from  wharfage  exactions  as  is  set  up 
in  the  instant  case;  that  the  same  contracts  by  and  between 
the  city  and  plaintiff  herein,  on  the  one  hand,  and  by  and 
between  the  city  and  defendant  herein,  on  the  other  hand,  as 
are  set  forth  in  the  instant  case,  were  set  up  in  the  cases  in 
admiralty  in  the  federal  courts  aforesaid ;  and  that  on  the  is- 
sue there  raised  as  to  the  legal  right  of  the  Louisiana  Con- 
struction and  Improvement  Company  (defendant  herein)  to 
exact  wharfage  dues  from  vessels  landing  at  the  wharf  claimed 
by  the  plaintiff,  under  circumstances  similar  to  the  instances 
for  Avhich  the  charges  now  sought  to  be  recovered  back  were 
made  the  right  so  to  charge  was  affirmed,  and  the  pretension 
of  freedom  from  such  dues,  then  (as  now)  set  up,  was  rejected. 

This  decision  was  by  Judge  Parlango  of  the  -^  United  State;^ 
district  court  for  the  eastern  district  of  Louisiana  and  his 
judgment  was  on  appeal  affirmed  by  the  Ignited  States  circuit 
court  of  appeals :  See  Xew  Orleans  etc.  R.  R.  Co.  v.  Louisiana 
Const,  etc.  Co.,  21  C.  C.  A.  364,  75  Fed.  309. 

While  the  libels  against  the  vessels  referred  to  for  wharfage 
dues  Avere  pending  in  the  admiralty  court,  the  New  Orleans, 
Belize,  Royal  Mail  and  Central  American  Steamship  Com- 
pany, Limited,  the  owner  of  the  vessels,  filed  a  bill  of  complaint 
in  the  circuit  court  of  the  Ignited  States  for  the  eastern  dis- 
trict of  Louisiana,  against  the  Louisiana  Construction  and 
Improvement  Company,  wherein  the  ordinances  of  the  city  and 
the  contract  predicated  thereon,  under  which  the  present  plain- 
tiff claims  its  wharf  rights,  were  declared  on  as  exempting  the 
\essels  of  the  complainant  company  from  liability  to  the  con- 
struction and  improvement  company — the  city's  wharf  lessees — ■ 
for  wharfage  dues  because  of  landing  at  and  making  use  of  the 
present  plaintiff's  wharves. 

The  whole  situation  as  to  the  wharves  of  the  city,  the  right 
of  the  present  plaintiff  company  to  the  use  for  wharfage  pur- 
poses of  that  part  of  the  river  front  from  Port  to  Montegut 
streets,  and  the  rights  acquired  and  held  by  the  present  de- 
fendant company  as  lessees  of  the  city's  wharves  and  the  reve- 
nues thereof,  were  set  forth  at  length  in  the  bill  of  complaint, 
and   it   was   averred   that  the   construction    and    improvement 
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company  (present  defendant)  had  illegally  claimed,  usurped 
and  exercised,  and  illegally  continues  to  claim,  usurp  and  exer- 
cise, the  pretended  right  of  receiving  and  collecting  wharfage 
tolls  and  dues  upon  the  vessels  belonging  to  the  complainant 
(naming  the  vessels)  landing  or  mooring  at  the  wharves  be- 
tween Port  and  Montegut   streets. 

It  was  further  set  forth  that,  so  claiming  illegally  wharfage 
dues  from  the  vessels  of  the  complainant,  the  construction  and 
ijnprovement  company  (wharf  lessees)  had,  upon  the  refusal 
of  the  vessels  to  pay  wharfage  dues,  libeled  and  obtained  ad- 
miralty process  against  them  from  the  district  court  of  the 
United  States,  sitting  in  admiralty,  illegally  asserting  and 
claiming  a  maritime  lien  upon  the  vessels  by  reason  of  their 
having  landed  at  the  wharves  between  Port  and  Montegut 
streets.  It  was  represented  that  the  wharf  lessees  ^^  had  al- 
ready sought  to  collect  in  the  past,  and  are  seeking  to  collect 
in  the  future,  from  the  complainant  on  account  of  such  wharf- 
age dues  various  and  large  amounts  aggregating  a  sum  largely 
exceeding  two  thousand  dollars. 

The  bill  was  one  in  equity  and  its  prayer  was  for  injunc- 
tion restraining  the  wharf  lessees  from  harassing  or  interfer- 
"ing  with  the  complainant  or  its  vessels,  or  exacting  wharfage 
dues  from  them,  by  reason  of  landing  at  and  discharging  and 
receiving  freight  and  passengers  on  and  from  the  wharves  be- 
tween the  streets  mentioned  above. 

An  order  was  made  requiring  the  defendant  in  the  bill  to 
show  cause  why  the  injunction  prayed  for  should  not  issue. 
But  the  case  went  no  further,  for  the  solicitors  of  the  complain- 
ant, later,  filed  a  motion  to  discontinue  the  bill,  and  that  or- 
der was  made.  Following  this  discontinuance  and  while  the 
suits  in  admiralty  against  the  vessels  were  yet  under  advise- 
ment by  Judge  Parlange  of  the  federal  district  court,  the 
New  Orleans  and  Northeastern  Railroad  Company  (present 
jjlaintiff)  gave  written  notice  to  the  wharf  lessees  (present  de- 
fendants) that,  having  been  compelled,  by  reason  of  the  ac- 
tion of  other  railroad  companies,  to  guarantee  free  wliarfage 
to  vessels  occupying  or  landing  at  its  wharves  between  Port 
and  Montegut  streets  on  its  business,  it  would  pay  the  wharfage 
charges  of  such  vessels  during  the  pendency  of  the  suit  it  is 
fibout  to  institute  against  them  (the  lessees).  "Those  pay- 
ments," the  notice  went  on  to  state,  "will  be  made  under  pro- 
test,   and   solely   for  the   purpose   of   preventing   the   issuance 
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of  admiralty  process  against  such  vessels,  and  the  said  New 
Orleans  and  Northeastern  Eailroad  Company  now  protests  that 
such  charges  as  may  he  paid  by  it  are  not  due,  and  that  the 
right  to  demand  the  same  does  not  exist;  that  your  company 
is  notified  that  the  railroad  company  denies  positively  the 
right  to  collect  any  wharfage  dues  for  such  vessels,  and  that 
it  will  sue  to  recover  the  same  back  as  soon  as  the  court  shall 
have  decided  its  exemption  or  the  exemption  of  the  vessels  so 
using  its  wharves,  from  such  payments." 

This  notice  is  dated  January  2,  1895.  Judge  Parlange's  de- 
cision holding  the  vessels  liable  for  wharfage  dues  was  handed 
down  ten  days  later,  and  this  judgment  was  affirmed  by  the 
^^  United  States  circuit  court  of  appeals  in  May,  1896. 

In  July,  1896,  and  again  in  February,  1897,  the  New  Or- 
leans and  Northeastern  Eailroad  Company  renewed  in  writing 
its  protest  and  the  announcement  of  its  determination  to  sue 
to  recover  back  the  payments  it  was  making  to  carry  out  its 
guaranty  of  free  wharfage  to  vessels  landing  at  its  wharves. 

The  greater  part  of  the  sum  sued  for  was  paid  directly  by 
plaintiff  to  defendant.  A  lesser  part  was  in  reimbursement  of 
sums  paid  by  the  ship  owners  directly.  Defendant  never  looked 
upon  plaintiff  as  the  debtor  of  the  wharfage  dues;  never  re- 
garded its  protest;  gave  no  receipts  which  recognized  the 
protest.  It  looked  to  the  vessels  only  for  wharfage  dues.  Its 
bills  were  made  out  against  the  vessels.  It  mattered  not  to 
defendant  who  paid  the  bills  so  they  were  paid.  Whatever 
subrogation  there  was,  the  same  was  a  matter  entirely  between 
the  vessel  owners  and  plaintiff. 

On  this  review  of  tbe  situation  the  question  recurs,  Has 
plaintiff  a  cause  of  action?  It  is  elementary  that  a  voluntary 
payment  of  money  under  a  claim  of  right  can7iot,  in  general, 
be  recovered  back.  The  question  narrows  to  what  is  in  law  a 
voluntary  payment. 

The  distinction  to  be  made  between  payments  voluntary  and 
pa3'ments  under  duress  has  been  a  fruitful  theme  of  discussion 
in  the  courts.  Where  the  parties  were  not  on  equal  terms, 
where  the  payor  had  no  choice;  where  the  only  alternative  was 
to  submit  to  an  illegal  exaction  or  discontinue  business — these 
and  other  like  circumstances  evidencing  pressure  or  duress  un- 
der which  money  or  other  value  is  parted  with  have  never  been 
regarded  as  embraced  within  the  rule  of  voluntary  acts  within 
the  meaning  of  the  maxim  "Volenti  non  fit  injuria" :  Swift  Co. 
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V.  United  States,  111  U.  S.  28,  4  Sup.  Ct.  Eep.  244.  But 
where  dispute  arises  and  the  debtor,  who  pays  under  protest, 
has  at  hand  other  means  of  immediate  relief  than  by  making- 
the  payment,  his  act  is  not  one  done  under  coercion  and  his 
protest  does  not  take  the  case  out  of  the  category  of  volun- 
tan^  payment:  Eadieh  v.  Hutchins,  95  U.  S.  210,  213. 

Protest  does  not  tend  to  prove  duress  or  illegality  ^*  of  the 
demand  made  upon  the  debtor.  A  written  notice  of  protest  is  not 
evidence  of  any  right  asserted  to  attach  to  the  protestant.  It 
requires  proof  dehors  the  writing  to  establish  such :  See  Peebles 
V.  City  of  Pittsburgh,  101  Pa.  St.  304,  47  Am.  Rep.  714;. 
Harvey  v.  Girard  Xat.  Bank,  119  Pa.  St.  212,  13  Atl.  202. 

Filing  a  written  protest  does  not  make  a  payment  involun; 
tary:  Commissioners  v.  Walker,  8  Kan.  436;  Union  Pac.  E. 
Co.  V.  Dodge  Co.  Commrs.,  98  U.  S.  544.  It  is  not  duress 
to  institute  or  threaten  to  institute  ci\dl  suits,  or  take  proceed- 
ings in  court,  or  for  any  person  to  declare  that  he  intends  to 
use  the  courts  wherein  to  insist  upon  what  he  believes  to  be 
his  legal  rights:  Morse  v.  Woodworth,  155  Mass.  233,  27  N. 
E.  1010,  29  N.  E.  525;  Snyder  v.  Braden,  58  Ind.  145;  Buck 
V.  Axt.  85  Ind.  512. 

"If  the  violence  used  be  only  a  legal  constraint."  declares 
Civil  Code,  article  185G,  "or  the  threats  only  of  doing  that 
whicli  the  party  using  them  had  a  right  to  do,  they  shall  not 
invalidate  the  contract.  A  just  and  legal  imprisonment,  or 
threats  of  any  measure  authorized  by  law  and  by  the  circum- 
stances of  the  case,  are  of  this  description." 

In  Benson  v.  Monroe,  7  Cush.  125,  54  Am.  Doc.  71G,  where 
a  vessel  was  taken  into  custody  for  debt  and  where  the  facts 
and  equities  made  out  a  strong  case  for  the  recovery  back  of 
the  money  (a  large  sum)  paid  under  protest  in  order  to  release 
the  vessel,  the  defense  was  voluntary  payment  by  a  person 
who  was  given  a  chance  to  have  his  day  in  court  on  the  legality 
of  the  demand  on  wliich  the  attachment  was  based  and  did  not 
use  his  opportunity  to  defend.  This  defense  was  sustained,  the 
supreme  court  of  Massachusetts  saying:  '"The  court  deem  this 
a  ])lain  case.  It  is  an  established  rule  of  law  tliat  if  a  party, 
with  a  full  knowledge  of  the  facts,  voluntarily  pays  a  demand 
unjustly  made  on  liim  and  attemptec[  to  he  enforced  by  legal 
]iroccedings.  he  cannot  recover  hack  tlie  money,  as  paid  by  com- 
pulsion, unless  there  be  fraud  in  the  party  enforcing  the  claim 
and   a   knowledge   that   the    claim    is    unjust.     And    the    case 
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is  not  altered  by  the  fact  that  the  party,  so  paying,  protests 
that  he  is  not  answerable  and  gives  notice  that  he  will  bring 
an  action  to  recover  the  money  back.  He  has  an  opportunity, 
in  the  first  instance,  to  contest  the  ^^  claim  at  law.  He  has, 
or  may  have,  a  day  in  court;  he  may  plead  and  make  proof 

that  the  claim  on  him  is  such  as  he  is  not  bound  to  pay 

The  party  has  an  option  whether  to  litigate  the  question,  or  sub- 
mit to  the  demand  and  pay  the  money." 

Numerous  authorities  support  the  doctrine  of  that  case.  In 
the  case  at  bar  there  was  every  opportunity  to  litigate  the  ques- 
tion raised  in  a  court  of  competent  jurisdiction  at  the  very 
time  it  was  first  raised.  There  were  six  or  eight  seizures  un- 
der admiralty  process  of  the  vessels  landing  at  plaintiff's  wharf, 
on  the  demand  of  wharfage  dues.  These  seizures  were  imme- 
diately released  on  bond  furnished  by  the  owners,  who,  there- 
upon, could  have  raised  and  did  raise  the  question  of  the 
legality  vel  non  of  the  exaction.  They  had  all  the  time  they 
desired  (their  vessels  being  out  of  custody)  to  litigate  to  a 
finish  the  issues  raised  in  the  instant  case.  Xot  satisfied  with 
defending  these  several  suits  in  admiralty  against  their  vessels, 
the  owners,  as  we  have  seen,  brought  a  bill  of  complaint  in 
equity  in  the  circuit  court  of  the  United  States  sitting  within 
sight  of  the  wharf  at  which  it  is  contended  the  illegal  wharfage 
exactions  were  made,  raising  that  very  question  anew,  and  then 
voluntarily  abandoned  the  case. 

The  vessels  involved  in  the  proceedings  above  noted  are  th? 
ones  against  which  the  wharfage  dues  now  sought  to  be  recov- 
ered back  were  exacted.  When  they  were  invited  into  court, 
and  when  they,  themselves,  in  another  suit  invited  the  defend- 
ant herein  into  court,  to  litigate  the  questions  now  raised, 
was  the  time  to  have  wielded  as  a  shield  of  defense  the  weapon 
that  is  now  being  used  as  an  instrument  of  attack. 

If,  after  the  proceedings  had  in  the  admiralty  court,  and 
on  the  bill  in  equity  in  the  federal  circuit  court,  the  owners 
of  the  vessels  paid  wharfage,  it  was  a  voluntary  act  by  which 
they  must  abide,  and  if  they  are  bound  thereby,  no  less  so 
is  plaintilf,  their  assignee  and  subrogee.  But  if  it  be  said 
plaintiff  was  no  party  to  the  proceedings  in  the  federal  courts, 
and  having  been  compelled  to  guarantee  free  wharfage  at  its 
wharf  in  order  to  retain  its  -"  business  as  carriers  of  fruit,  is 
now  entitled  to  litigate  for  itself  the  questions  raised,  the 
answer  is  that   the  time  to   have  raised   them   was   when   the 
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first  vessel,  landing  at  its  wharf  after  its  guaranty  was  given^ 
was  called  upon  for  the  wharfage  dues. 

Taking  upon  itself  the  defense  of  the  vessels,  how  easy  to 
have  refused  payment,  and  then  when  the  vessel  was  libeled 
and  seized  in  admiralty,  to  have  bonded  her  and  made  the 
fight  then  and  there  for  the  exemption  now  asserted.  Or,  to 
obviate  repeated  seizures  of  the  vessels,  to  have  sued  out,  in  a 
court  of  competent  jurisdiction,  a  writ  of  injunction  to  pre- 
vent the  alleged  illegal  exaction  of  wharfage  dues,  and,  through 
that  proceeding  and  process,  to  have  litigated  at  the  inception 
the  questions  now  raised:  New  Orleans  etc.  K.  R.  Co.  v. 
Louisiana  Const.  Co.,  49  La.  Ann.  51,  21  South.  171. 

We  fail  to  perceive  in  the  case  at  bar  any  inequality  of  foot- 
ing between  the  parties.  In  Preston  v.  City  of  Boston,  12  Pick. 
7,  13,  the  court  said :  "A  party  who  has  paid  voluntarily  under 
a  claim  of  right  shall  not  afterward  recover  back  the  money, 
although  he  protested  at  the  time  against  his  liability.  The 
reason  of  this  is  obvious.  The  party  making  the  demand 
may  have  the  means  of  proving  it,  which  he  may  afterward 
lose;  and  because  another  course  would  put  him  into  the  power 
of  the  other  party  to  choose  his  own  time  and  opportunity  for 
commencing  a  suit'':  Citing  Brisbane  v.  Dacres,  5  Taunt.  143. 
In  that  case,  too,  the  question  of  what  constituted  duress  was 
discussed,  and  it  was  said  that  threat  of  distress  for  rent  is 
not  such  duress,  because  the  party  may  replevy  the  goods  dis- 
trained and  try  the  question  of  liability  at  law.  It  was  said, 
also,  that  threat  of  legal  process  is  not  duress,  for  the  party 
may  plead  and  make  proof  and  show  he  is  not  liable. 

These  observations  are  opposite  here.  In  Silliman  v.  United 
States,  101  U.  S.  465,  470,  the  question  of  the  courts  being 
open  at  the  time  when  the  dispute  first  arose,  and  the  duty 
of  the  debtor  to  invoke  seasonably  their  aid,  and  not  doing  so 
but  paying  under  protest,  and  then  suing  to  recover  back,  claim- 
ing duress,  was  discussed  and  settled  adversely  to  the  preten- 
sions of  plaintiff  ^^  herein:  See,  also,  United  States  v.  Wil- 
son, 1G8  U.  S.  273-277,  18  Sup.  Ct.  Eep.  85,  464;  Brumagim 
V.  Tillinghast,  18  Cal.  265,  79  Am.  Dec.  176. 

De  La  Cuesta  v.  Insurance  Co.,  136  Pa.  St.  62,  658,  20  Atl. 
505,  is  an  elaborately  considered  case.  The  controversy  was 
between  a  shareholder  and  the  corporation.  The  plaintiff,  con- 
tending he  had  been  compelled  to  submit  under  protest  to 
unlawful  exactions  of  the  corporation  under  duress,  render- 
ing his  act  involuntary,  had  sued  to  recall  money  so  paid.     The 
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court  held  that  the  party  complaining  could  have  submitted 
the  legality  of  the  demand  of  the  corporation  to  the  courts  and 
have  had  his  rights  determined  on  proper  issue;  that  payment, 
under  the  conditions  alleged  by  the  plaintiff,  was  voluntary, 
and  there  could  be  no  recovery  of  the  money. 

In  that  case  the  supreme  court  of  Pennsylvania  said:  "There 
is  no  principle  of  law  better  settled  than  that  money  volun- 
tarily paid  with  a  knowledge  of  the  facts  cannot  be  recovered 

back If,  in  every  Instance  in  which  a  man  is  in  doubt 

as  to  which  is  the  safe  course  to  pursue,  he  can  pay  under 
protest  and  then  sue  to  recover  back,  it  is  difficult  to  see  where 
litigation  is  to  end.  The  law,  therefore,  wisely  holds  that  a 
voluntary  payment  cannot  be  recovered  back." 

In  Mays  v.  City  of  Cincinnati,  1  Ohio  St.  268,  it  was  said: 
"The  reason  of  the  rule  and  its  propriety  are  quite  obvious 
when  applied  to  a  case  of  payment  upon  a  mere  demand  of 
money  unaccompanied  with  any  power  or  authority  to  enforce 
such  demand,  except  by  suit  at  law.  In  such  case,  if  the  party 
would  resist  an  unjust  demand,  he  must  do  so  at  the  threshold. 
The  parties  treat  with  each  other  upon  equal  terms,  and  if  lit- 
igation is  intended  by  the  party  of  whom  the  money  is  de- 
manded,   it    should    precede    payment "V\T.ien    he    [the 

debtor]  can  only  be  reached  by  a  proceeding  at  law,  he  is  bound 
to  make  his  defense  in  the  first  instance,  and,  he  cannot  post- 
pone the  litigation  by  paying  the  demand  in  silence  and  after- 
ward suing  to  recover  back":  See,  also,  United  States  v.  Ed- 
mondston,"l81  IJ.  S.  500,  21  Sup.  Ct.  Eep.  718;  Union  Pac. 
Ry.  Co.  v.  Dodge  Co.  ^7  Commrs.,  98  U.  S.  544;  and 
Puselier  v.  St.  Landry  Parish,  107  La.  221,  31  South.  678. 

On  both  reason  and  authority  we  must  hold  that  giving  the 
petition  of  plaintiff  and  the  case  as  developed  under  it  the  most 
liberal  construction,  no  right  of  action  exists  in  law  to  recover 
the  sum  sued  for. 

It  is  virtually  calling  the  defendant  into  court  to  try  two 
hundred  and  fourteen  cases  (that  being  the  number  of  wharf  a  ere 
exactions  from  vessels  landing  at  plaintiff's  wharf  and  goint* 
to  make  up  the  sum  demanded)  against  different  unnamed  ship 
OAvners,  after  the  ships  have  probably  changed  owners,  or  both 
ship  OAvners  and  witnesses  have  left  the  jurisdiction  or  have 
forgotten  the  details  of  the  facts  involved  in  each  of  the  separate 
issues. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  avoided  and  reversed,  and  it  is  noAv  ad- 
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judged  and  decreed  that  the  exception  of  no  cause  or  right  of 
action  filed  hy  defendant  be  sustained  and  this  suit  dismissed 
at  the  cost  of  plaintiff  in  both  courts. 


RECOVERY  OF  VOLUNTARY  PAYMENTS.* 

I.  Voluntary  Payments  in  General. 

a.  Are  not  Recoverable, 

b.  Persons  Making  Payment. 

c.  Mistake  of  Law. 

II.  Involuntary  Payments  in  General. 

a.  Are  Recoverable. 

b.  What  Amounts  to  Duress. 

c.  Circumstances  Affecting  Duress. 

1.  Danger  of  Legal  Proceedings. 

2.  Time  of  Compulsion. 

3.  Legality  of  the  Demand. 

4.  Fraud. 

5.  Knowledge  of  Facts. 

6.  Unequal  Footing  of  Parties. 

7.  Business  Necessities. 

8.  Irreparable  Loss. 

9.  Protest — Purpose    and    Effect    of. 

d.  Duress  of  the  Person. 

1.  In  General. 

2.  Legality  of  Imprisonment. 

3.  Persons  of  Impaired  Intellect. 

4.  Imprisonment  of  Relatives. 

e.  Duress  of  Goods. 

f.  Duress  of  Lands. 

III.  Payments  in  Particular  Cases. 

a.  To  Common  Carriers. 

b.  To  Gas  and  Water  Companies. 

c.  To  Landlords. 

d.  To  Mortgagees. 

e.  Of  Interest. 

f.  On  a  Compromise. 

g.  Money  Advanced— Making  Change, 
h.  Payments  by  Municipalities. 

IV.  Payment  of  Taxes. 

a.  Voluntary  are  not  Recoverable. 

b.  Involuntary  are  Recoverable. 

c.  Distinction  Between   Tax  and  Other  Cases. 

d.  General  Prerequisites  to  Recovery. 

e.  Time  of  Compulsion. 

f.  Duress  of  Goods. 

g.  Duress  of  Lands. 

1.  Payment  to  Prevent  Sale  for  Taxes. 

2.  Payment  to  Enable  Deed  to  be  Recorded. 

3.  Payment  to  Facilitate  Sale  of  Land. 

4.  Payment  to  Redeem  from  Tax  Sale, 
n.  Effect  of  Abandonment  of  Object. 

i.  Parties  Entitled  to  Recover. 

♦refeuencks  to  moxograi'hic  notes. 

Recovery  of  voluntary  payments:   15  Am.  Doc.  153-!71;  51  Am.  Rep.  820-833. 
Recovery  of  money  paid  at  void  tax  sale:  42  Am.  St.  Rep.  5fe8-')91. 
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j.  City  Taxes— Special  Assessments. 

k.  License  Taxes  and  Fees. 

1.  Statutes  Authorizing  Recovery  of  Taxes. 

1.  General  Scope  and  Effect  of. 

2.  Protest— Necessity  and  SuSB.ciency  of. 

3.  Demand  for  Return. 

I.  Voluntary  Payments  in  General, 
a.  Are  not  Recoverable.— The  doctrine  of  voluntary  payment  an- 
nounced by  the  principal  case  is  recognized  by  a  multitude  of  deci- 
sions. The  proposition  has  long  since  passed  into  settled  law  that 
money  voluntarily  paid  in  satisfaction  of  an  unjust  or  illegal  de- 
mand, with  full  knowledge  of  the  facts,  and  without  any  fraud, 
duress,  or  extortion,  cannot  afterward  be  recovered  by  the  payor: 
Crenshaw  v.  Collier,  70  Ark.  5,  65  S.  W.  709;  Beecher  v.  Buckingham, 
IS  Conn.  110,  44  Am.  Dec.  580;  Sheldon  v.  South  School  Dist.,  24 
Conn.  88;  Woodburn  v.  Stout,  28  Ind.  77;  Worley  v.  Moore,  77  Ind. 
567;  Montgomery  v.  Gibbs,  40  Iowa,  652;  Murphy  v.  Creighton,  45 
Iowa,  179;  Manning  v.  Poling,  114  Iowa,  20,  83  N.  W.  895,  86  X.  W. 
oO;  Gumming  Harvester  Co.  v.  Sigerson,  63  Kan.  340,  65  Pac.  639; 
Tyler  v.  Smith,  57  Ky.  (18  B.  Mon.)  793;  Williams  v.  Shelbourne, 
102  Ky.  579,  44  S.  W.  110;  Aultman  v.  Taylor  Co.  v.  Mead,  22  Ky. 
Law  Eep.  1189,  60  S.  W.  294;  Elvers  v.  New  Orleans  Water  Works, 
35  La.  Ann.  822;  Bragdon  v.  Freedom,  84  N.  C.  431,  24  Atl.  895, 
Wilcox  V.  Cheviatt,  92  Me.  239,  42  Atl.  403;  Wyman  v.  Fiske,  3 
Allen,  238,  80  Am.  Dec.  66;  Cunningham  v.  Boston,  81  Mass.  (15 
Gray)  472;  Tompkins  v.  HoUister,  60  Mich.  485,  34  N.  W.  551;  Laid- 
law  V.  Detroit,  10  Mich.  1,  67  N.  W.  967;  Francis  v.  Hurd,  113  Mich. 
250,  71  N.  W.  582;  Flinn  v.  Alechanics'  Bldg.  Assn.,  93  Mo.  App. 
444,  67  S.  W.  729;  Ehode  v.  Dickerson,  95  Mo.  App.  395,  69  S.  W. 
47;  Lathrope  v.  McBride,  31  Xeb.  2S9,  47  X.  W.  922;  Webber  v. 
Aldrich,  2  X.  H.  461;  Boutclle  v.  Melendy,  19  N.  H.  196,  49  Am. 
Dec.  152;  Quincey  v.  White,  63  X.  Y.  370;  Hayes  v.  Iluffstater,  65 
Barb.  531;  Sprague  v.  Birdsall,  2  Cow.  419;  Onondaga  Supervisors  v. 
Briggs,  2  Denio,  26;  Hess  v.  Cohen,  45  X.  Y.  Snpp.  934,  20  Misc.  Eep. 
S33;  Wood  v.  Mayor  etc.  of  Xew  York,  49  X.  Y.  Supp.  622,  25  App. 
Div.  577;  Deshong  v.  Xew  York,  77  X.  Y.  Supp.  5G3,  74  App.  Div. 
234;  Board  of  Commrs.  of  Macon  v.  Board  of  Commrs.  of  Jackson, 
75  X.  C.  240;  Devereaux  v.  Eochester  Ins.  Co.,  98  X.  C.  6,  3  S.  E. 
639;  Commercial  Bank  v.  Eeed,  11  Ohio,  498;  Speise  v.  McCoy,  6 
Watts  &  S.  4S5,  40  Am.  Dec.  579;  Irvine  v.  Hanlin,  10  Serg.  &  E.  219; 
Ladd  V.  Southern  etc.  Mfg.  Co.,  53  Tex.  172;  Coates  v.  Clay- 
ton, 23  Tex.  Civ.  App.  62,  56  S.  W.  118;  Flack  v.  Xational 
Bank,  8  Utah,  193,  30  Pac.  746;  Stevens  v.  Head,  9  Yt.  174, 
31  Am.  Dec.  617;  Gibson  v.  Bingham,  43  Vt.  410,  5  Am.  Eep.  2S9; 
Comstoek  v.  Tuper,  50  Vt.  596;  Clancy  v.  McEnery,  17  Wis.  177; 
Mayer  v.  Hoffman,  67   Wis.  279,   30  X,  W.  355;  Sillimau    v.   United 
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States,  101  U.  S.  465,  Selby  v.  United  States,  47  Fed.  800;  Dewell  v. 
Mix,  116  Fed.  664. 

"We  deem  it  a  well-settled  rule  of  law,"  remarks  Chief  Justice 
Bartholomew,  "that  where  a  party,  with  full  knowledge  of  the  facts, 
pays  a  demand  that  is  unjustly  made  against  him,  and  to  which  he  has 
a  valid  defense,  and  where  no  special  damage  or  irreparable  loss 
would  be  incurred  by  making  such  defense,  and  where  there  is  no  claim 
of  fraud  upon  the  part  of  the  party  making  such  claim,  and  the  pay- 
ment is  not  necessary  to  obtain  the  possession  of  property  wrongfully 
withheld,  or  the  release  of  his  person,  such  payment  is  voluntary,  and 
cannot  be  recovered":  Wessel  v.  Johnson  Land  etc.  Co.,  3  N.  Dak, 
160,  44  Am.  St.  Eep.  529,  54  N.  W.  922.  See,  too,  Wabaunsee  County^ 
8  Kan.  431;  Eailroad  Co.  v.  Commissioners,  98  U.  S.  541;  United  States 
V.  Wilson,  168  U.  S.  273,  18  Sup.  Ct.  Eep.  85;  United  States  v.  Ed- 
mondston,  181  U.  S.  500,  21  Sup.  Ct.  Eep.  718. 

If  one  would  resist  an  unjust  or  illegal  demand  for  payment,  he 
should  do  so  at  the  threshold.  If  litigation  is  intended  by  the  party 
making  payment,  it  should  precede  payment.  Otherwise,  the  privi- 
lege is  left  to  him  of  selecting  his  own  time  and  convenience  for 
litigation,  delaying  it,  as  the  case  may  be,  until  the  evidence  on 
which  his  adversary  would  have  relied  to  sustain  his  claim  may  be 
lost  by  the  lapse  of  time  and  the  many  casualties  to  which  human 
affiairs  are  exposed:  Steck  v.  Northern  Colo.  Irr.  Co.,  4  Colo.  App. 
323,  35  Pac.  919;  Ligonier  v.  Ackerman,  46  Ind.  552,  15  Am.  Eep.  323; 
Dickerman  v.  Lord,  21  Iowa,  338,  89  Am.  Dec.  579;  Lester  v.  Mayor 
etc.  of  Baltimore,  29  Md.  415,  96  Am.  Dec.  542.  If  a  claim  is  to  be 
litigated  at  all,  it  ought  to  be  litigated  promptly.  By  delay,  the 
recollection  of  witnesses  is  liable  to  become  indistinct,  and  documen- 
tary evidence  is  liable  to  become  lost  or  destroyed,  and  witnesses  are 
liable  to  die.  And  on  many  accounts,  it  may  be  important  to  the 
claimant  to  have  the  validity  of  his  claim  determined  promptly  and 
without  delay;  and  if  the  other  party  should  be  allowed  to  pay  a 
claim  first  and  then  litigate  it  afterward,  it  would  give  him  the  power 
to  select  his  own  time  for  the  litigation,  and,  by  delaying  it,  to  place 
his  adversary  at  a  great  disadvantage":  Parker  v.  Lancaster,  84  Me. 
512,  24  Atl.  952. 

A  further  reason  given  for  not  permitting  a  voluntarily  made  pay- 
ment to  be  recovered  back  is,  that  it  would  injuriously  affect  the 
party  to  whom  the  payment  was  made,  in  that,  "regarding  the  money 
as  his  own,  he  might  be  induced  to  adopt  a  style  of  living,  or  to  dis- 
pense benefactions,  not  justified  by  his  fortune":  Town  Council  of 
Cahaba  v.  Burnett,  34  Ala.  400.  This  may  be  very  well  as  "Poor 
Eichard"  philosophy,  but  it  is  not  worthy  of  serious  consideration 
as  a  legal  justification  of  the  doctrine  of  voluntary  payments. 

b.  Person  Making  Pasonent.— The  doctrine  of  voluntary  payment  is 
applicable  only  where  payment  is  made  by  the  plaintiff  directly,  or 
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by  his  personally  authorized  agent,  and  should  not  be  extended  to 
a  case  where  the  defendant  has  received  from  third  persons  moneys 
belonging  to  the  plaintiff:  Aetna  Ins.  Co.  v.  Mayor  etc.  of  New  York, 
40  N.  Y.  Supp.  120,  7  App.  Div.  145.  As  to  who  may  recover  back 
taxes,  see  post,  p.  434. 

c.  Mistake  of  Law. — A  payment  made  through  a  mistake  of  law  is 
not  ordinarily  recoverable.  Indeed,  most  voluntary  payments  which  are 
sought  to  be  recovered  are  made  under  a  mistaken  idea  of  the  legal 
rights  of  the  parties.  Money  paid  under  an  unconstitutional  stat- 
ute, without  any  circumstances  of  compulsion,  is  within  this  rule  and 
cannot  be  recovered  back:  See  Yates  v.  Eoyal  Ins.  Co.,  200  111.  202, 
65  N.  E.  726;  Coburn  v.  Neal,  94  Me.  541,  48  Atl.  178;  "Payment  of 
License  Taxes,"  post.  This  doctrine  does  not  obtain,  it  seems,  in  all 
its  force  in  Kentucky.  Thus  it  is  held  in  that  state  that  a  voluntary 
payment  of  money  under  an  ordinance  supposed  to  be  valid  is  recov- 
erable if  it  proves  invalid:  Bruner  v.  Stanton,  102  Ky.  459,  43  S.  W. 
411;  and  that  a  voluntary  payment  to  a  gas  com.pany  for  meter  rent 
under  a  mistake  of  law  may  be  recovered:  Capital  Gtis  etc.  Co.  v. 
Gaines,  20  Ky.  Law.  Eep.  1464,  49  S.  W.  462. 

II.    Involuntary  Payments  in  General. 

a.  Are  Recoverable. — It  is  equally  clear,  on  the  other  hand,  that 
money  involuntarily  paid  in  satisfaction  of  an  invalid  or  illegal  claim 
may  be  recovered  back.  A  payment  made  under  such  duress  or  nee 
essity  as  gives  it  the  character  of  being  by  compulsion  is  recover 
able,  if  it  was  not  rightly  deniandable  in  the  first  instance:  Pember 
ton  V.  Williams,  87  111.  15;  Carter  v.  Eiggs,  112  Iowa,  205,  83  N.  W 
905;  Laterrade  v.  Kaiser,  15  La.  Ann.  296;  Chase  v.  Dwinal,  7  Me, 
134,  20  Am.  Dec.  352;  Chamberlain  v.  Eeed,  13  Me.  357,  29  Am.  Dec 
506;  Dana  v.  Kremble,  34  Mass.  (17  Pick.)  545;  Cunningham  v.  Mun 
roe,  81  Mass.  (15  Gray)  468;  First  Nat.  Bank  v.  Watkins,  21  Mich 
483;  Sartwell  v.  Horton,  28  Vt.  370;  Motz  v.  Mitchell,  91  Pa.  St.  114 
De  La  Cuesta  Insurance  Co.,  136  Pa.  St.  62,  658,  20  Atl.  505;  mono 
graphic  note  to  Mayor  etc.  of  Baltimore  v.  Lefferman,  45  Am.  Dec 
153-171. 

b.  What  Amounts  to  Duress. — To  constitute  duress,  there  must  be 
a  seizure  of  property,  or  an  arrest  of  the  person,  or  a  threat,  or  at- 
tempt to  do  one  or  the  other,  or  facts  must  be  stated  which  tend 
to  show  or  warrant  the  conclusion  that  such  arrest  or  seizure  could 
be  avoided  only  by  a  payment  of  the  demand:  Caflin  v.  McDonough, 
33  Mo.  412,  84  Am.  Dec.  54;  Wolfe  v.  Marshal,  52  Mo.  167.  There 
must  be  compulsion,  actual,  present,  and  potential,  in  inducing  the 
payment  by  force  of  process  available  for  instant  seizure  of  person 
or  property:  Harvey  v.  Gerard  Nat.  Bank,  119  Pa.  St.  212,  13  Atl. 
202.  To  constitute  such  compulsion  or  coercion  as  will  render  a  pay- 
ment involuntary,  so  that  it  may  be  recovered,  there  must  be  some 
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actual  or  threatened  exercise  of  power  possessed,  or  supposed  to  bo 
possessed,  by  the  party  exacting  or  receiving  the  payment,  over  the 
person  or  property  of  the  party  making  the  payment,  from  which  the 
latter  has  no  other  means  of  immediate  relief  than  by  advancing 
the  money:  Brumagim  v.  Tillinghast,  18  Cal.  265,  79  Am.  Dec.  176; 
Mays  V.  Cincinnati,  1  Ohio  St.  268;  Radich  v.  Hutchins,  95  U.  S.  210. 

The  strict  rule  suggested  by  the  above  authorities  has  undoubtedly 
worked  hardship  and  injustice  in  many  instances.  The  modern 
tendency  is  toward  a  relaxation  as  to  what  is  essential  to  constitute 
duress.  In  a  general  way,  it  may  be  said  that  duress  is  that  degree 
of  constraint  or  danger,  actually  inflicted  or  threatened  and  impend- 
ing, sufficient  to  overcome  a  mind  and  will  of  ordinarj'  firmness:  First 
Nat.  Bank  v.  Sargent  (Neb.),  91  N.  W.  595.  It  should  interfere,  in 
some  way,  with  the  free  enjoyment  of  personal  or  property  rights: 
Stover  V.  Mitchell,  45  111.  213.  "When  a  reasonably  prudent  man 
finds  that  in  order  to  preserve  his  property  or  protect  his  business 
interests,  it  is  necessary  to  make  payment  of  money,  which,  indeed, 
he  does  not  owe,  and  which  in  equity  and  good  conscience  the  receiver 
ought  not  to  retain,  he  may  recover  it,  and  so  also  when  such  pay- 
ment is  made  in  ignorance  of  material  facts,  which,  if  known,  would 
have  led  him  to  refrain  from  making  the  payment":  Priekett  v.  Madi- 
son County,  14  111.  App.  454;  Chicago  v.  Sperbeck,  69  111.  App.  562. 
To  the  same  effect,  see  Horner  v.  New  York,  59  N.  Y.  Supp.  96,  42  App. 
Div.  430;  Eobertson  v.  Frank  Bros.  Co.,  132  U.  S.  17,  10  Sup.  Ct. 
Rep.  5. 

' '  In  examining  the  authorities  upon  the  question  as  to  what  pres- 
sure or  constraint  nmounts  to  duress,  justifying  the  avoidance  of  con- 
tracts made,  or  the  recovery  back  of  money  paid,  under  its  influence 
one  is  forcibly  impressed,"  says  Justice  Mitchell,  "with  the  extreme 
narrowness  of  the  old  common-law  rule  on  the  one  hand  and  with  the 
great  liberality  of  the  equity  rule  on  the  other.  At  common  law, 
'duress'  nreant  only  duress  of  the  person,  and  nothing  short  of  such 
duress  amounting  to  a  reasonable  apprehension  of  imminent  danger 
to  life,  limb,  or  liberty,  was  sufficient  to  avoid  a  contract,  or  to  en- 
able a  party  to  recover  back  money  paid.  But  courts  of  equity  would 
unhesitatingly  sot  aside  contracts  whenever  there  was  imposition  or 
oppression,  or  whenever  the  extreme  necessity  of  the  party  was  such 
as  to  overcome  his  free  agency.  The  courts  of  law,  however,  gradu- 
ally extended  the  doctrine  so  as  to  recognize  duress  of  propertv  as 
a  sort  of  moral  duress,  which  might,  equally  with  duress  of  the  per- 
son, constitute  a  defense  to  a  contract  induced  thereby,  or  entitle  a 
party  to  recover  back  money  paid  under  its  influence;  and  the  mod- 
ern authorities  generally  hold  that  such  pressure  or  constraint  as 
compels  a  man  to  go  against  his  will,  and  virtually  takes  away  his 
free  agency  and  destroys  the  power  of  refusing  to  comply  with  the  un- 
lawful demand  of  another,  will  constitute  duress,  irrespective  ot  cn« 
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manifestation  or  apprehension  of  physical  force":  Joannin  v.  Ogilvie, 
49  Minn.  564,  32  Am.  St.  Eep.  581,  52  N,  W.  217;  Wells  v.  Adams^ 
88  Mo.  App.  215. 

c.  Circumstances  Affecting  Duress. 
1,  Danger  of  Legal  Proceeclings.— Mere  apprehension,  probability, 
or  threats  of  a  civil  proceeding  to  enforce  a  claim,  unaccompanied 
by  any  act  of  hardship  or  oppression,  does  not  render  a  payment  in 
response  thereto  involuntary  in  the  sense  that  it  can  be  recovered 
back:  Town  of  Ligonier  v.  Ackermau,  46  Ind.  552,  15  Am.  Eep.  323 j 
Mayor  etc.  of  Baltimore  v.  Lefferman,  4  Gill,  425,  45  Am.  Dec.  145; 
Weber  v.  Kirdendall,  44  Neb.  766,  63  N.  W.  35.  The  party  has  an 
option  to  litigate  the  question  or  submit  to  the  demand  and  pay  the 
money.  If  he  pays,  rather  than  to  resort  to  litigation,  he  is  remedi- 
less: Lester  v.  Mayor  etc.  of  Baltimore,  29  Md.  415,  96  Am.  Dec.  542; 
Benson  v,  Monroe,  7  Cush  125,  54  Am.  Dec.  716.  The  likelihood  of  a 
suit  being  brought,  or  the  threat  of  a  suit,  does  not  make  the  pay- 
ment eou:pulsory:  Muscatine  v.  Keokuk  etc.  Packet  Co.,  45  Iowa,  185; 
Evans  v.  Gale,  18  jST.  H.  397.  Neither  docs  the  actual  pendency  of  a 
suit:  Dawson  v.  ]\[ann,  49  Iowa,  596.  "When  one  demands  money 
under  a  claim  of  right,  and  uses  no  other  moans  to  obtain  it  than  im- 
portunity and  persistency,  or  a  threat,  express  or  implied,  of  resort 
to  litigation  to  obtain  it  if  it  is  not  voluntarily  paid,  and  the  one 
of  whom  the  money  is  demanded  has  time  for  consideration  and  de- 
liberation, and  to  obtain  the  advice  of  counsel  or  friends,  and  the 
money  is  thou  voluntarily  paid  to  settle  the  demand,  it  cannot  be  re- 
covered back,  though  the  demand  is  illegal  aud  unjust":  Parker  v. 
Lancaster,  84  Me.  512,   24  Atl.  952. 

To  illustrate:  an  owner  of  a  wharf  at  which  a  scow  had  been  un- 
loaded libeled  the  scow  in  admiralty  for  the  amount  of  the  wharfage. 
The  owner  of  the  tcow,  without  contesting  the  claim,  paid  it  to  the 
proctor  of  the  libelant,  and  then  brought  his  action  in  the  state 
courts,  and  recovered  it  back  from  the  libelant.  In  this  action  it  was 
found  that  the  plaintiff  did  not  owe  the  wharfage;  but  it  was  not 
found  that  the  defendant  had,  as  libelant,  been  guilty  of  fraud  or  ex- 
tortion, or  that  ho  knew,  or  ought  to  have  known,  that  the  scow 
was  not  liable.  Under  the  facts  proved  the  money  paid  in  the  admir- 
alty was  paid  voluntarily,  and  not  under  duress,  and  could  not  be  re- 
covered:  Turner  v.  Barbor,  66  N.  J.  L.  496,  49  Atl.   676. 

2.  Time  of  the  Compulsion.— The  compulsion  must  exist  at  the  time 
of  payment,  in  order  to  confer  a  right  to  recover:  See  the  monographic 
note  to  Mayor  etc.  of  Baltimore  v.  Lefferman,  45  Am.  Doc.  154  155. 
An  agreement  to  pay,  though  made  under  duress,  will  not  render  the 
subsequent  voluntary  payment  recoverable:  Mayor  etc.  of  Savannah  v. 
I'eeley,  66  Ga.  31.  See,  too.  Teem  v.  Ellijoy,  89  Ga.  154,  15  S.  E.  33. 
Thus,  if  a  note,  given  under  compulsion,  is  afterward  paid,  in  order 
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to  recover  the  money  the  original  compulsion  must  be  shown  to  have 
continued  operative  at  the  time  of  payment:  Schultz  v.  Culberston, 
46  Wis.  313,  1  K  W.  19.  Perhaps  the  danger  relied  on  as  constituting 
the  duress  must  be  immediate,  under  ordinary  circumstances:  State 
V.  Stonestreet,  92  Mo.  App.  214.  Still  if  the  danger  is  certainly  im- 
pending, it  need  not  be  presently  so.  This  finds  illustration  in  the 
case  of  tax  payments.  We  quote  from  Justice  Brewer  in  Kansas  Pac. 
Ey.  Co.  V.  Commissioners  of  Wyandotte  Co.,  16  Kan.  587,  597.;  "But 
here  no  warrant  had  issued.  None  could  legally  issue  for  seventeen 
days,  nor  could  the  company's  property  be  in  auy  manner  disturbe*! 
before  that  time — so  that  there  was  no  danger  of  instantaneous  seiz- 
ure. On  the  other  hand,  there  was  no  further  inquiry  to  be  made  by 
any  oflficer  or  tribunal.  The  amount  of  the  tax  was  fixed  beyond  any 
opportunity  for  review.  There  was  no  discretion  with  anyone,  as  to 
whether  a,  warrant  should  or  should  not  issue,  a  levy  should  or  should 
not  be  made.  The  machinery  for  adjusting  the  amount  of  the  tax  had 
completed  its  work,  and  was  at  rest;  only  the  machinery  for  collect- 
ing was  in  motion,  and  it  moved  with  the  certainty  of  fate  and  the 
rapidity  of  time  to  the  finality  of  seizure  and  sale.  Where  the  law 
is  imperative,  and,  giving  no  discretion,  commands  the  issue  of  the 
warrant  at  a  definite  time,  and  the  levy  under  that  warrant  within 
a  fixed  time  therefter,  must  an  individual  wait  until  the  last  moment,  " 
and  pay  only  just  as  the  ofiicer  is  seizing  his  property,  or  may  he 
assume  that  the  officers  of  the  law  will  obey  its  precepts,  and  when  all 
opportunity  for  consideration,  correction  has  passed,  all  discretion  is 
ended,  and  the  tax-roll  is  in  the  treasurer's  hands,  waiting  only  the 
lapse  of  a  few  lays  to  ripen  into  a  warrant  and  seizure,  may  he  not 
then  pay  to  the  treasurer,  protesting  against  the  legality,  and  assert- 
ing his  intention  to  contest?  Does  he  not  then  pay  to  prevent  an  im- 
mediate seizure,  one  that  is  certainly  and  presently  impending?" 

3.  Legality  of  the  Demand.— Duress  involves  illegality.  When  a 
payment  is  justly  due  or  legally  exactable,  the  fact  that  it  is  made 
unwillingly  does  not  give  the  party  a  right  to  recover  it  bfick:  Mc- 
Yane  v.  Williams,  50  Conn,  548;  Upshaw  v.  Mutual  Loan  Assn.,  60  N. 
Y.  Supp.  242,  29  Misc.  Kep.  143;  In  re  Meyer,  106  Fed.  828.  Yv'hero 
the  only  act  threatened  is  the  exercise  of  a  right  conferred  by  Jmw 
upon  the  defendant  as  mortgagee  to  foreclose  his  mortgage  in  the 
usual  way,  resulting  in  a  conveyance  by  the  mortgagor  to  the  mort- 
gagee ui3on  an  agreement  for  a  repurchase,  a  voluntary  payment  upon 
and  repurchase  of  a  specified  amount  larger  than  the  aggregate  of 
principal  and  interest  intended  to  be  included  as  the  price  at  which 
the  property  was  to  be  repurchased  cannot  be  recovered:  Burke  v. 
Gould,  105  Cal.  277,  38  Pac.  733. 

4.  Fraud. — The  doctrine  of  voluntary  payment  presupposes  bona 
fides  on  the  part  of  the  person  exacting  payment:  See  Ward  v. 
Wallis,   [1900]   1  Q.  B.  675.     It  has  no   application  when  the  money 
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is  obtained  by  the  fraud  of  the  person  receiving  it:  Sheldon  v.  South 
School  Dist.,  24  Conn.  88.  See,  also,  Weber  v.  Kirkendall,  39  Neb. 
193,  57  N.  W.  1026;  Price  v.  Horton,  4  Tex.  Civ.  App.  526,  23  S.  W. 
501;  Sleep  v.  Heymann,  57  Wis,  495,  16  N.  W.  17.  But  it  is  held  that 
if  a  note,  which  was  procured  by  fraud,  is  paid  voluntarily  with  a  full 
knowledge  of  the  facts,  the  amount  so  paid  cannot  be  recovered  back: 
Baldwin  v.  Foss,  71  Iowa,  389,  32  N.  W.  389. 

5.  Knowledge  of  Facts. — The  doctrine  of  voluntary  payment  also 
presupposes  a  knowledge  of  the  facts  of  the  case.  A  payment  vol- 
untarily made  under  a  mistaken  apprehension  of  the  true  state  of 
facts  involved,  though  voluntarily  made,  may  be  recovered,  if  not 
justly  or  legally  exactable.  A  payment  is  not  voluntary  when  made 
in  consequence  of  a  mistaken  view  of  the  facts:  Baltimore  etc.  E.  E. 
€o.  V.  Faunce,  6  Gill  (Md.),  68,  46  Am,  Dec.  655;  Dickens  v.  Jones, 
6  Yerg.  (Tenn.)  483,  27  Am.  Dec.  488.  It  has  been  stated  that  one 
who  pays  a  demand  with  full  knowledge,  or  means  of  knowledge,  can- 
not recover  back  the  money,  on  the  ground  of  the  illegality  of  the 
demand:  See-  the  note  to  Mayor  etc.  of  Baltimore  v.  Lefferman,  45 
Am.  Dec.  153.  It  has  been  held,  however,  that  means  of  knowledge 
is  not  equivalent  to  actual  knowledge;  and  that  the  fact  that  the 
party  paying  had  the  means  of  knowing  the  money  was  not  due  is 
no  answer  to  an  action  for  recovery,  provided  there  was  a  mistake 
of  fact  in  the  payment:  Eutheford  v.  Melvor,  21  Ala.  750;  Waite 
V.  Leggett,  S  Cow.  195,  18  Am.  Dec.  441. 

6.  Unequal  Footing  of  Parties.— When  the  parties  are  not  upon 
equal  terms  or  upon  an  equal  footing,  the  rule  of  voluntary  payment 
is  modified.  ' '  To  make  the  payment  a  voluntary  one  the  parties  should 
stand  upon  an  equal  footing.  Then  there  is  the  free  exercise  9f  will, 
and  compromise  or  payment  is  voluntary  and  binding.  But  where  one 
has  the  advantage  of  the  other,  where  delay  or  a  resort  to  the  law  is 
indifferent  to  the  one,  but  may  produce  serious  loss  and  injury  to  the 
other,  it  is  unconsciable  to  press  such  advantage  to  the  obtaining  of 
unjust  demands.  This  is  exortion'^:  Beckwith  v.  Frisbee,  32  Vt.  559, 
566.  Business  necessities  or  emergencies  may  place  one  so  at  the 
mercy  of  another  as  to  nrake  the  doctrine  of  voluntary  payment  in- 
applicable. (See  the  following  paragraphs.)  So  might  the  demand  of 
taxes  or  fees  colore  officii:  See  Marshall  v.  Snediker,  25  Tex.  460, 
78  Am.  Dec.  534;  Swift  Co.  v.  United  States,  111  U.  S.  22,  4  Sup.  Ct. 
Rep.  244. 

The  parties  do  not  meet  upon  equal  terms  when  the  only  alterna- 
tive is  to  submit  to  the  exaction  of  a  license  tax  by  a  city  or  go  out 
of  business.  Money  paid  under  such  circumstances  is  not  paid  vol- 
untarily, and  if  the  tax  or  fee  exacted  is  illegal  or  void,  the  amount 
paid  in  satisfaction  thereof  is  recoverable.  Such  fees  are  usually  en- 
forced summarily  by  arrest  and  stoppage  of  business.  When  a  man 
tarr^-iug  on  a  lawful  business  in  a  lawful  manner  is  obliged,  in  order 
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to  prevent  its  forcible  interruption  by  governmental  authority,  to  sub- 
mit to  an  unlawful  demand  by  the  government,  he  may  recover  the 
amount  so  paid:  Chicago  v.  "Waukesha  etc.  Brew.  Co.,  97  Til.  App.  583. 
Compare  Laredo  v.  Loury  (Tex.  App.),  20  S.  W.  89. 

7.  Business  Necessities. — One's  business  necessities  may  be  so 
taken  advantage  of  as  to  impress  payment  with  an  involuntary  char- 
acter. Thus  where  a  lessee  is  compelled  by  the  exigences  of  his  busi- 
ness to  obtain  the  proceeds  of  a  fire  insurance  policy  at  once,  but  his 
lessor  refuses  to  join  with  him  in  making  proofs  of  loss  until  he  pays 
the  lessor  a  sum  out  of  the  proceeds  which  he  does  not  owe,  the  pay- 
ment may  be  recovered:  Guetzkow  Bros.  C'o.  v.  Breese,  96  Wis.  591, 
65  Am.  St.  Kep.  83,  72  N.  W.  45.  And  where  the  threatened  exercise 
of  power  consists  in  drawing  off  water  from  a  dam  if  tolls  are  not 
paid,  which  if  carried  out,  will  result  in  a  ruination  or  serious  inter- 
ruption of  business,  a  payment  so  exacted  may  be  recovered:  Lehigh 
Coal  etc.  Co.  v.  Brown,  100  Pa.  St.  338.  See  further  illustrations 
under  "Payment  of  License  Taxes,"  post,  pp.  437-439. 

8.  Irreparable  Loss. — A  payment  to  save  a  party  from  some  great 
or  irreparable  injury,  from  which  he  could  be  saved  only  by  paying 
the  sum  demanded,  can  be  recovered.  Cases  may  arise  where,  al- 
though there  is  a  legal  remedy,  a  person's  situation,  or  the  situation 
of  his  property,  is  such  that  such  remedy  would  be  inadequate  to  pro- 
tect him  from  irreparable  damage.  Under  such  circumstances,  a  pay- 
ment cannot  be  regarded  as  voluntary:  Corkle  v.  Maxwell,  3  Blatchf. 
413,  Fed.  Cas.  No.  3231;  Be  Graff  v.  Kamsey,  45  Minn.  319,  48  N.  W. 
1135.  It  may  be  stated  generally  that  whenever  the  demandant  is  in 
a  position  to  seize  or  detain  the  property  of  him  against  whom  the 
claim  is  made  without  a  resort  to  judicial  proceedings,  in  which  the 
party  may  plead,  offer  proof,  and  contest  the  validity  of  the  claim, 
payment  under  protest,  to  recover  or  retain  the  property,  will  be  con- 
sidered as  made  under  compulsion,  and  the  money  can  be  recovered 
back,  at  least  where  a  failure  to  get  or  retain  immediate  possession 
and  control  of  the  property  would  be  attended  with  serious  loss  or 
preat  inconvenience:  .Joannin  v.  Ogilvie,  49  Minn.  5G4,  32  Am.  St.  Rep. 
581,  52  N.  W.  217. 

9.  Protest— Purpose  and  Effect  of.— Tn  the  absence  of  statute,  a 
voluntary  payment  of  an  illegal  denumd  cannot  be  recovered  be- 
cause accompanied  by  protest.  There  is  no  virtue  in  a  protest  to  con- 
vert a  voluntary  payment  into  an  invohmtavy  one  so  as  to  authorize 
its  recovery.  Protest  alone  docs  not  jjreserve  the  right  subsequently 
to  test  the  validity  of  claim  which  is  not  paid  under  compulsion:  Mc- 
Millan V.  Richards,  9  Cal.  365,  70  Am.  Dec.  655;  Cummins  v.  White, 
4  Blackf.  (Ind.)  356;  Patterson  v.  Cox,  25  Ind.  261;  Commissioners 
of  Wabaunsee  County  v.  Walker,  8  Kan.  431;  I\ansas  Pac.  Ey.  Co.  v. 
Commissioners  of  Wyandotte  County,   16  Kan.   587;   AvvaJt  v.   Eutaw 
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Bldg.  Assn.,  3-4  Md.  435;  Detroit  v.  Martin,  34  Mich.  170,  22  Am.  Rep. 
517;  McBride  v.  Lathrope,  24  Neb,  93,  38  K  W.  32;  Flower  v.  Lance, 
59  X.  Y.  603;  Matthews  v.  Brewing  Co.,  55  N.  Y.  Supp.  241,  26  Misc. 
Eep.  46;  Marietta  v.  Slocomb,  6  Ohio  St.  471.  "There  are,  no  donbt, 
cases  to  be  found  in  which  the  language  of  the  court,  if  separated 
from  the  facts  of  the  particular  case  under  consideration,  would  seem 
to  imply  that  a  protest  alone  was  sutficient  to  show  that  the  pay- 
Dient  was  not  voluntary;  but  on  examination  it  will  be  found  that  the 
protest  was  used  to  give  effect  to  the  surrounding  circumstances'': 
Eailroad    Co.   v.   Commissioners,   98   U.   B.   541-544. 

It  is  of  no  avail,  unless  the  payment  is  made  under  duress  or  co- 
ercion; then  it  is  evidence  that  the  payment  was  in  consequence  of 
compulsion:  Peebles  v.  Pittsburgh,  101  Pa.  St.  304,  47  Am.  Eep.  714; 
Wessel  V.  Johnston  Land  etc.  Co.,  3  N.  Dak.  160,  44  Am.  St.  Eep.  529, 
54  X.  W.  922.  And  if  the  payment  is  made  under  compulsion,  no 
protest  is  necessary  to  entitle  the  payor  to  recover  it  back,  if 
the  money  was  not  justly  or  legally  due:  Meek  v.  McClure,  49  Cal. 
623.  The  subject  of  protest,  with  special  reference  to  the  payment  of 
taxes,  is  discussed  under  the  head  of  "Taxation,"  post. 

d.     Duress  of  the  Person. 

1.  In  General. — If  money,  not  justly  or  lawfully  due,  is  paid  to 
avoid  an  unlawful  arrest  or  to  be  free  from  an  unlawful  imprisonment, 
it  may  be  recovered  back:  Foss  v.  Whitehouso,  94  ]Me.  491,  48  Atl. 
109;  Sweet  v.  Kimball,  166  Mass.  332,  55  Am.  St.  Eep.  406,  44  N.  E. 
243;  Fassett  v.  Wilson,  59  Miss.  1;  Severance  v.  Kimball,  8  N.  H.  386; 
Eeinhard  v.  City,  49  Oliio  St.  257,  31  X.  E.  35.  But  fear  of  imprison- 
ment, when  there  has  been  no  threat  thereof,  does  not  render  a  pay- 
ment recoverable:  Felton  v.  Gregory,  130  Mass.  176.  Neither  do  mere 
threats  of  a  criminal  prosecution,  when  no  warrant  has  been  issued 
or  proceedings  begun,  and  there  is  no  immediate  danger:  St.  Louis 
etc.  E.  E.  Co.  v.  Thomas,  85  111.  464;  Loan  etc.  Assn.  v.  Holland,  63 
111.  App.  58;  Hines  v.  Board  of  Commrs.,  93  Ind.  266;  Harmon  v.  Har- 
mon, 61  Me.  227,  14  Am.  Eep.  556;  Hilborn  v.  Buckman,  78  Me.  482, 
57  Am.  Eep.  S16,  7  Atl.  272;  Claflin  v.  McDonough,  33  Mo.  412,  84  Am. 
Dec.  54.  This  rule  should  be  applied  with  caution,  however,  for  a 
threatened  arrest  or  prosecution  is  more  persuasive  than  a  levy  upon 
or  seizure  of  property. 

Of  course  there  is  a  difference  between  the  demands  and  threats  of 
private  individuals  and  of  persons  clothed  with  governmental  author- 
ity to  carry  them  into  execution  by  arrest  and  prosecution:  Chicago 
v.  Waukesha  Brew.  Co.,  97  111.  App.  583.  A  payment  to  a  town  of 
a  license  fee  under  threats  of  a  prosecution,  or  under  a  belief,  induced 
by  the  threats  of  town  officers,  that  only  by  payment  could  prosecu- 
tion be  escaped,  is  not  voluntary:  Harvey  v.  Olney,  42  111.  336.  But 
the  fact  that  a  tax  collector,  Avho  has  no  authority  to  issue  a  warrant, 
Am.   St.  Rep.,  Vol.  94—27 
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or  to  make  an  arrest  with  or  without  a  wararnt,  notifies  a  person  that 
he  will  have  a  warrant  issued,  and  the  person  prosecuted,  unless  he 
pays  a  tax,  does  not  make  the  payment  involuntary  under  the  Georgia 
Code.  The  danger  threatened  is  not  urgent  or  immediate:  Williams 
V.  Stewart,  115  Ga.  864,  42  S.  E.  256.  When  one  indicted  for  larceny 
voluntarily  repays  the  amount  alleged  to  have  been  stolen,  without 
any  unlawful  agreement,  he  cannot  recover  it  on  being  acquitted: 
Puckett  V.  Eoquemore,  55  Ga.  235. 

2.  Legality  of  Imprisonment. — To  constitute  duress  by  imprison- 
ment, the  latter,  it  has  been  held,  must  be  unlawful,  or  there  must  be 
an  abuse  of  or  an  oppression  under  lawful  process  or  legal  detention: 
Fillman  v.  Ryon,  168  Pa.  St.  484,  32  Atl.  89;  Meachem  v.  Newport, 
70  Vt.  67,  39  Atl.  631.  Otherwise,  the  compulsion  complained  of  is  not 
a  ground  for  the  recovery  of  money  paid.  "It  has  sometimes  been 
held,"  remarks  Justice  Knowlton,  "that  threats  of  imprisonment,  to 
constitute  duress,  must  be  of  unlawful  imprisonment.  But  the  ques- 
tion is  whether  the  threat  is  of  imprisonment  which  will  be  unlawful 
in  reference  to  the  conduct  of  the  threatener  who  is  seeking  to  obtain 
a  contract  by  his  threat.  Imprisonment  that  is  suffered  through  the 
execution  of  a  threat  which  was  made  for  the  purpose  of  forcing  a 
guilty  person  to  enter  into  a  contract  may  be  lawful  as  against  the 
authorities  and  the  public,  but  unlawful  as  against  the  threatener, 
when  considered  in  reference  to  his  effort  to  use  for  his  private  bene- 
fit processes  provided  for  the  protection  of  the  public  and  the  punish- 
ment of  crime.  One  who  has  overcome  the  mrind  and  will  of  another 
for  his  own  advantage,  under  such  circumstances,  is  guilty  of  a  per- 
version and  abuse  of  law  which  were  made  for  another  purpose,  and 
he  is  in  no  position  to  claim  the  advantage  of  a  formal  contract  ob- 
tained in  that  way,  on  the  ground  that  the  rights  of  the  parties  are  to 
be  determined  by  their  language  and  their  overt  acts,  without  refer- 
ence to  the  influences  which  moved  them":  Morse  v.  Woodworth,  155 
Mass.  233,  27  N.  E.  1010,  29  N.  E.  525.  Although  an  arrest  may  be 
for  a  just  cause  and  under  valid  process,  yet  if  it  is  for  an  illegal 
purpose,  and  the  person  arrested  pays  money  for  his  release,  he  may  be 
considered  as  having  paid  under  duress  of  imprisonment,  and  may  re- 
cover it  back:  Eichardson  v.  Duncan,  3  N.  If.  508;  Phelps  v.  Zuschlag, 
34  Tex.  371;  Heckman  v.  Swartz,  64  Wis.  48,  24  N.  W.  473. 

3.  Persons  of  Impaired  Intellect.— The  rules  governing  duress  of 
llie  person  are  not  applied  in  all  their  rigor  to  persons  of  weak  or  im- 
paired intellects.  The  mental  condition  of  the  person  acted  upon 
jiiust  always  be  taken  into  consideration.  The  law  docs  not  leave  the 
old,  the  weak,  the  ignorant,  and  the  timid  at  the  mercy  of  those 
who  would  operate  upon  their  fears  to  secure  the  payment  of  an  un- 
lawful demand.  Eegard  must  be  had  to  the  age,  sex,  and  condition 
of  mind,  and  the  law  relaxed  accordingly:  Holliugworth  v.  Stone,  90 
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Ind,  244;  Baldwin  v.  Hutchison,  8  Ind.  App.  454,  35  N.  E.  711;  Cribbs 
V.  Sowle,  87  Mich.  340,  24  Am.  St.  Kep.  166,  49  N.  W.  587. 

4.  Imprisonment  of  Eelatives. — In  relation  to  husband  and  wife,  or 
parent  and  child,  each  may  avoid  a  contract  induced  and  obtained 
by  threats  of  the  imprisonment  of  the  other,  and  it  is  of  no  conse- 
quence whether  the  threat  is  of  lawful  or  unlawful  imprisonment: 
Gorringe  v.  Keed,  23  Utah.  120,  90  Am.  St.  Eep.  692,  63  Pac.  902.  A 
payment  by  a  wife  coerced  by  a  threat  that  otherwise  her  husband 
will  be  arrested  and  imprisoned,  is  involuntary  and  recoverable: 
Adams  v.  Irving,  116  N.  Y.  606,  15  Am.  St.  Kep.  447,  23  N.  E.  7; 
Jaeger  v.  Koenig,  62  N.  Y.  Supp.  803,  30  Misc.  Kep.  580.  So  is  a 
payment  exacted  under  a  threat  of  imprisoning  a  son:  Scluiltz  V. 
Culbertson,  46  Wis.  313,  1  N.  W.  19;  49  Wis.  122,  4  N.  W.  1070. 

e.  Duress  of  Goods. — Payments  exacted  from  the  owner  of  prop- 
erty unlawfully  withheld,  in  order  to  obtain  possession  thereof,  espe- 
cially when  the  detention  is  attended  with  hardship  or  irreparable  in- 
jury, are  not  voluntary,  and  may  be  recovered  back:  Barnett  v.  Cen- 
tral Line  of  Boats,  51  Ga.  439;  Weber  v.  Kirkeudall,  44  Neb.  766  63 
K  W.  35;  Briggs  v.  Boyd,  56  N.  Y.  289;  Scholey  v.  Mumford,  60  N. 
Y.  498;  White  v.  Heylman,  34  Pa.  St.  142;  Maxwell  v.  Griswold,  10 
How.  242;  Tutt  v.  Ide,  3  Blatchf.  249,  Fed.  Gas.  No.  14,275b.  A  pay- 
ment made  to  liberate  tools  of  trade  may  be  recovered:  Cobb  v. 
Charter,  32  Conn.  358,  87  Am.  Dec.  178;  or  a  cargo  detained  upon  an 
unauthorized  claim  for  demurrage:  Fargusson  v.  Winslow,  34  Minn. 
384,  25  N.  W  942;  or  a  ship  held  for  illegally  demanded  tonnage  or 
light  money:  Ripley  v.  Gelston,  9  Johns.  201,  6  Am.  Dee.  271;  or  a 
raft  of  lumber  detained  to  exact  an  illegal  toll:  Chase  v.  Dwinnal,  7 
Greenl.  134,  20  Am.  Dec.  352.  Money  demanded  by  an  officer  as  a  con- 
dition to  the  returning  of  personalty  is  not  voluntarily  paid:  Alston 
v.  Durant,  2  Strob.  257,  49  Am.  Dec.  596;  Clark  v.  Pearce,  80  Tex. 
146,  15  S.  W.  787.  And  a  payment  to  free  goods  from  an  attachment, 
put  on  for  the  purpose  of  exorting  money,  by  one  who  knows  he  has 
no  cause  of  action,  may  be  recovered  without  proof  of  the  termination 
of  the  suit  in  which  the  attachment  was  made:  Chandler  v.  Sanger, 
114  Mass.  364,  19  Am.  Kep.  367. 

The  payment  of  money  to  retain  the  possession  of  personal  prop- 
erty, when  it  is  in  danger  of  seizure  and  sale  under  legal  process,  is 
not  voluntary,  and  may  be  recovered  back  if  not  legally  demandable. 
This  is  illustrated  by  the  involuntary  payment  of  taxes.  See  post, 
p.  429. 

f.  Duress  of  Lands.— It  has  ofttimes  been  said  that  there  can  be 
tio  duress  in  respect  to  real  property,  so  as  to  render  a  payment  of 
money  on  account  thereof  involuntary:  See  the  note  to  Mavor  etc. 
of  Baltimore  v.  Leflferman,  45  Am.  Dec.  160,  165.  This,  however,  is 
not  true.  Duress  may  be  shown  of  real  property,  as  well  as  of  per- 
gonal property,  though  perhaps  not  so  readily:   See  Fout  v.  Giraldia, 
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G4  Mo.  App.  165;  "Wells  v.  Adams,  88  Mo.  A  pp.  215.  Iii  view  of  its 
immovable  character,  duress  with  respect  to  real  estate  is  not  so 
likely  to  occur  as  with  respect  to  personalty;  but  the  question  in  all 
cases  is,  Was  the  payment  voluntary?  And  for  the  purpose  of  deter- 
mining this  guestion  it  is  immaterial  whether  the  duress  is  of  goods, 
of  realty,  or  of  person.  If  an  invalid  and  unfounded  claim  for  a  lien 
upon  real  property  is  filed,  and  its  owner  is  so  pressed  for  money  that 
he  must  obtain  a  loan,  and  such  loan  cannot  be  procured  until  such 
lien  is  canceled;  and  the  claimant  knowing  these  facts,  refuses  to 
cancel  it  until  paid  the  amount  thereof,  which  the  owner  is  therefore 
obliged  to  pay  to  secure  the  loan— the  money  so  paid  is  paid  under 
duress  and  may  be  recovered:  Joannin  v.  Ogilvie,  49  Minn.  564,  32 
Am,  St.  Eep.  581,  52  N.  W.  217. 

The  correctness  of  the  reasoning  of  the  Minnesota  decision  is  recog- 
nized in  Wessel  v,  Johnston  Land  etc.  Co.,  3  X.  Dak.  160,  44  Am.  St. 
Eep.  529,  54  N,  W.  922.  It  is  there  held,  however,  that  the  payment  of 
money  to  redeem  real  property  from  a  sale  thereof,  made  under  a  mort- 
gage by  one  in  possession  of  the  property,  when  he  knows  that  the 
mortgage  has  been  satisfied  by  the  payment  or  tender  of  the  whole 
mortgage  debt,  though  made  under  protest,  must  be  regarded  in  law 
as  voluntary,  and  therefore  not  recoverable. 

In  Hipp  V,  Crenshaw,  64  Iowa,  404,  20  N.  "W.  492,  it  is  decided  that 
one  who  pays  a  judgment  which  is  a  lien  on  his  real  property  because 
his  circumstances  make  it  necessary  for  him  to  obtain  a  loan  on  the 
property,  which  he  cannot  do  without  paying  the  judgment,  does  not 
pay  under  duress.  The  recent  decision  of  i'irst  Xat.  Bank  v.  Sargent 
(Xeb.),  91  N.  W.  595,  recognizes  that  a  payment  in  respect  to  real 
estate  to  relieve  one  from  financial  distress  may  be  recovered.  In 
that  case  S.  had  conveyed  by  a  warranty  deed  absolute  in  form  to  a 
bank  certain  real  property  as  security  for  a  money  indebtedness 
ovv'ing  by  him  to  the  bank.  S.  was  in  financial  distress,  and  had  no 
means  of  meeting  his  indebtedness  save  by  a  sale  of  the  property. 
The  bank  thereafter  assumed  to  be  the  absolute  owner  of  the  prop- 
erty, and  denied  to  S.  any  right  or  interest  therein,  and  bj'  injunction 
jiroeeedings  attempted  to  dispossess  him  of  a  portion  of  such  land. 
S.  procured  a  purchaser  at  an  advantageous  price,  and  attempted  to 
iiiljust  his  differences  witli  tlie  bank,  so  as  to  effectuate  a  sale  of  the 
property  and  meet  pressing  demands  against  him.  The  bank  refused 
to  consent  to  a  sale,  or  release  its  interest,  or  reconvey  tlie  premises 
to  S.,  so  that  a  sale  might  be  consummated,  without  the  payment  by 
b.  of  a  large  sum  in  excess  of  the  amount  justly  due.  The  payment  of 
the  excess  over  the  sum  due  was  held  compulsory  and  recoverable. 

For  further  consideration  of  duress  in  respect  to  real  property,  see 
"The  Involuntary  Payment  of  Taxes,"  post,  pp.  430-433. 

III.     Payments  in  Particular  Cases, 
a.     To    Common    Carriers.  — Excessive    charges    paid    to    a    common 
carrier   fur    the   transportation    of    goods,    if    they    can    be   considered 
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voluntary,  cannot  be  recovered  back:  Arnold  v,  Georgia  E.  R.  etc. 
Co.,  50  Ga.  304;  Potomac  Coal  Co.  v.  Cumberland  etc.  R.  R.  Co.,  38 
Md.  226;  Killmer  v.  New  York  etc.  R.  R.  Co.,  100  K  Y.  395,  53  Am. 
Rep.  194,  3  N.  E.  293;  Kenneth  v.  South  Carolina  etc.  R.  R.  Co.,  15 
Rich.  284,  98  Am.  Dec.  382.  However,  it  is  clear  that  the  parties 
do  not  stand  on  an  equal  footing.  The  necessities  of  business  make 
it  imperative  that  the  shipper  secure  transportation,  and  that  the 
consignee  obtain  possession  of  the  goods  when  they  arrive  at  their 
destination.  So  that  if  excessive  freight  is  paid  as  a  condition  to 
the  shipment  of  goods,  or  as  a  condition  to  their  delivery  after  ship- 
ment, its  payment  is  regarded  as  made  by  compulsion  of  circumstances 
and  may  be  recovered  back:  Southern  Ry.  Co.  v.  Anniston  Foundry 
etc.  Co.  (Ala.),  33  South,  274;  Chicago  etc.  R.  R.  Co.  v.  Chicago  etc. 
Coal  Co.,  79  111.  121;  Lafayette  etc.  R.  R.  Co.  v.  Pattison,  41  Ind. 
312;  Harmony  v.  Bingham,  12  K  Y.  99,  62  Am.  Dec.  142;  Mt.  Pleasant 
Mfg.  Co.  V.  Cape  Fear  etc.  R.  R.  Co.,  106  N.  C.  207,  10  S.  E.  1046; 
Peters  v.  Railroad  Co.,  42  Ohio  St.  275,  51  Am.  Rep.  814. 

Protest  and  objection  are  vain,  and  probably  not  necessary  in 
order  to  authorize  excessive  charges  to  be  recovered  back:  Mobile  etc. 
Ry.  Co.  V.  Steiner,  61  Ala.  559;  Heisernian  v.  Burlington  etc.  Ry.  Co., 
63  Iowa,  732,  18  N.  W.  903.  And  there  need  be  no  express  refusal. 
It  is  sufficient  if  the  person  has  just  and  reasonable  ground  to  appre- 
hend that  unless  the  money  is  paid  his  goods  will  not  be  carried  or 
will  be  withheld:  McGregor  v.  Erie  Ry.  Co.,  35  N.  J.  L.  89.  Nor 
need  there  be  any  demand  for  repayment  before  instituting  a  suit 
for  recovery:  West  Virginia  Trans.  Co.  v.  Sweetzer,  25  W.  Va.  434. 

The  enactment  of  a  statute  imposing  penalties  for  excessive  charges, 
recoverable  by  the  party  injured,  or  providing  that  for  collecting 
them  the  agent  of  the  railroad  company  shall  be  guilty  of  a  mis- 
demeanor, does  not  take  away  the  right  existing  at  the  common  law 
to  recover  money  paid  in  excess  of  reasonable  charges.  The  in- 
jured  party  may  waive  the  tort  created  by  statute,  and  sue  upon  the 
implied  contract  raised  by  law,  whereby  the  carrier  is  obliged  to 
repay  the  consignee  or  consignor  all  suins  exacted  in  excess  of  rea- 
sonable charges:  Heiserman  v.  Burlington,  63  Iowa,  732,  18  jST.  W.  903. 

Payment  by  a  shipper  to  a  carrier  of  a  sum  in  excess  of  what  it 
was  charging  his  competitors  in  the  same  business  cannot  be  regarded 
as  voluntarily  made,  when  he  was  without  knowledge  that  the  ex- 
action was  not  lawful,  and  was  in  belief  of  the  truth  of  the  as- 
sertions of  the  agents  of  the  carrier,  that  the  rate  paid  by  him  was 
the  same  as  that  charged  to  all  other  shippers:  Cook  v.  Chicago  etc. 
Ky.  Co.,  81  Iowa,  551,  25  Am.  St.  Rep.  512,  46  N.  W.  lOSO. 

b.  To  Gas  and  Water  Companies.— In  the  case  of  a  payment  of 
illegal  or  excessive  charges  for  gas,  the  money  cannot  be  recovered 
if  it  can  be  considered  as  voluntarily  paid:  Cincinnati  v.  Gas  Light 
etc.  Co.,  53  Ohio   St.  278,  41  X.  E.  239.     But  it  is  held  that  a  pay- 
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nient  for  meter  rent,  which  the  gas  company  was  not  entitled  ta 
under  the  terms  of  the  contract,  thoiigh  voluntary,  may  be  recovered: 
Capital  Gas  etc.  Co.  v.  Gaines,  20  Ky.  Law  Eep.  1464,  49  S.  W.  462. 
If  an  excessive  rate  is  paid  as  a  matter  of  necessity  to  obtain  what 
one  is  jnstly  entitled  to,  it  may  be  recovered  back,  although  he  knew 
at  the  time  that  the  demand  was  unjust.  The  parties  do  not  stand 
upon  equal  terms,  when  the  company  will  turn  off  the  gas  unless  its 
demand  is  complied  with:  Indiana  etc.  Gas  Co.  v.  Anthony,  26  Ind. 
App.  307,  58  N.  E.  868. 

So,  the  payment  of  excessive  water  charges,  under  a  threat  of  hav- 
ing the  supply  turned  off,  when  one's  business  necessities  demand 
water  to  use,  may  be  recovered:  Panton  v.  Duluth  Gas.  etc.  Co.,  50 
Minn.  175,  36  Am.  St.  Eep.  635,  52  N.  W.  527;  St.  Louis  Brewing 
Assn.  V.  St.  Louis  (Mo.),  37  S.  W.  525.  In  the  Missouri  case  the 
water  was  needed  in  operating  a  factory,  and  the  owners  were  de- 
pendent on  the  city  for  their  supply.  The  payment  of  a  water  license 
fee  under  the  threat  of  cutting  the  water  off  is  not  voluntary,  and 
any  excessive  charge  may  be  recovered  without  tender:  Westlake  v. 
St.  Louis,  77  Mo.  47,  46  Am.  Eep.  4. 

c.  To  Landlords.— Money  paid  voluntarily  in  response  to  an  illegal 
demand  for  rent  cannot  be  recovered  back.  The  doctrine  of  volun- 
tary payment  applies:  Lamb  v.  Eathburn,  118  Mich.  666,  77  N.  W. 
268;  Minneapolis  etc.  Packing  Co.  v.  Cunningham,  59  Minn.  325,  61 
N.  W.  329.  Where  a  lease  provided  that  the  lessee  should  keep  the 
premises  repaired,  except  in  case  of  fire,  and  in  case  the  premises 
should  be  rendered  uniit  for  tenancy  by  fire,  there  should  be  a  just 
and  proportionate  abatement  of  the  rent;  and  the  premises  were 
rendered  unfit  for  tenancy  by  fire,  but  the  lessor  demanding  the  rent, 
the  lessee  paid  it  under  protest,  it  was  held  that  he  could  not  recover 
it  back:  Eegan  v.  Baldwin,  126  Mass.  485,  30  Am.  Eep.  689.  But 
money  paid  to  restore  goods  illegally  taken  under  a  distress  warrant 
for  rent  may  be  recovered:  Quinnett  v.  Washington,  10  Mo.  53.  It 
would  seem  according  to  same  authorities  that  the  owner  would  be 
held  to  his  remedy  of  replevin,  and  that  money  paid  to  prevent  a  dis- 
tress for  rent  or  to  release  goods  seized  therefor,  is  not  recoverable: 
See  De  La  Cuesta  v.  Insurance  Co.,  136  Pa.  St.  62,  65S,  20  Atl.  505; 
Knibbs  v.  Hall,  1  Esp.  84. 

d.  To  Mortgagees. — A  threat  by  a  mortgagee  of  foreclosure,  un- 
less the  sum  demanded  is  paid,  does  not  ordinarily  amount  to  duress: 
Savannah  Sav.  Bank  v.  Logan,  99  Ga.  291,  25  S.  E.  692;  Shuck  v. 
Interstate  etc.  Loan  Assn.,  63  S.  C.  134,  41  S.  E.  28.  If,  upon  ser- 
vice with  a  subpoena  in  a  chancery  foreclosure  suit,  the  mortgagor 
pays  the  amount  demanded,  under  protest,  there  is  not  such  duress 
ua  renders  the  payment  involuntary,  and  entitles  him  to  recover  an 
excess  over  the  amount  legally  demanded,  included  in  the  payment: 
Vereycken  v.  Vandenbrooks,  102  Mich.  119,  60  N.  W.  687.     But  it  ia 
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otherwise  when  foreclosure  may  be  enforced  under  a  power  without 
giving  the  mortgagor  his  day  in  court.  A  sum  not  legally  demand- 
able  which  is  paid  to  prevent  a  foreclosure  in  such  case  may  be  re- 
covered back:  McMurtrie  v.  Keenan,  109  Mass,  185;  Vereycken  v. 
Vandenbrooks,  102  Mich.  119,  60  N.  W.  687.  It  is  held,  however, 
that  duress  of  goods  does  not  exist  because  of  a  mere  threat  by  a 
mortgagee  of  chattels,  with  power  of  sale,  to  use  his  power,  unless 
overpaid,  by  taking  possession  of  the  property  and  selling  it.  And 
an  overpayment  under  protest  by  reason  of  such  threat  is  not  com- 
pulsory so  as  to  render  the  amount  recoverable:  Vick  v.  Shinn,  49 
Ark.  70,  4  Am,  St,  Rep.  26,  3  S.  W.  60. 

If  a  mortgagee,  having  entered  for  condition  broken,  requires  the 
mortgagor  or  his  assignee  to  pay  more  than  is  actually  due  on  the 
mortgage,  in  order  to  redeem  the  land,  the  payment  is  regarded  com- 
pulsory and  recoverable:  See  the  monographic  note  to  Mayor  etc.  of 
Baltimore  v.  Lefferman,  45  Am.  Dee.  166.  Where,  upon  foreclosure 
by  advertisement,  attorney's  fees  are  illegally  included  in  the  amount 
for  which  the  property  is  sold,  the  payment  of  which  is  insisted  as  a 
condition  to  redemption,  such  payment  may  be  recovered:  Klein  v. 
Bayer,  81  Mich.  283,  45  N.  W.  991.  And  where  compound  interest 
is  required  by  a  mortgagee,  and  paid  under  protest  by  one  claiming 
under  the  mortgagor  in  order  to  prevent  the  expiration  of  the  right 
of  redemption,  it  may  be  recovered:  Whitcomb  v.  Harris,  90  Me.  206, 
38  Atl.  138. 

Where  a  member  of  a  building  association  voluntarily  pays  more 
money  to  obtain  the  release  of  his  deed  of  trust  than  the  association 
could  have  required  under  its  constitution,  he  cannot  recover  it  back, 
if  he  knew  all  the  facts,  but  was  mistaken  as  to  his  legal  rights: 
Haigh  V.  United  States  Bldg.  etc.  Assn.,  19  W.   Va.  793. 

e.  Of  Interest. — If  a  party  pays  a  higher  rate  or  greater  amount 
of  interest  than  is  enforceable,  without  any  mistake  of  fact  or  cir- 
cumstance of  compulsion,  he  cannot  recover  it  back:  Carson  v.  Coch- 
ran, 52  Minn.  67,  53  N.  W.  1130;  Bennett  v.  Bates,  94  N.  Y.  354. 
Where  a  note  was  executed  with  interest  payable  at  a  conventional 
rate,  in  excess  of  the  legal  rate,  and  the  parties  intended  it  to  bear 
the  same  interest  after  maturity,  but  supposed  that  the  law  implied 
it,  it  was  held  that  chancery  would  not  reform  the  note  by  adding  the 
words  "until  paid,"  but  if  the  maker  had  paid  that  rate  after  matur- 
ity, he  could  not  recover  the  excess:  Eector  v.  Collins,  46  Ark.  167, 
55  Am.,  Kep.  571.  A  constitutional  provision  rendering  invalid  an 
agreement  by  the  mortgagor  to  pay  the  mortgage  tax  is  a  benefit 
which  he  may  waive  if  he  sees  fit,  and  if  he  voluntarily  fulfills  his 
promise  to  pay  interest,  he  is  bound  by  his  act,  and  cannot  recover  it, 
or  have  it  allowed  as  a  credit  on  the  principal:  llarralsou  v.  Barrett, 
99  Cal.  607,  34  Pac.  342. 
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Payment  of  interest  on  an  obligation  in  excess  of  the  contract  rate, 
under  a  mistake  of  fact,  may  be  recovered  back,  whether  or  not  the 
mistake  was  mutual:  Stotsenburg  v.  Fordice,  142  Ind.  490,  41  N.  E. 
313,  810, 

f.  On  a  Compromise.— Money  voluntarily  paid  on  the  compromise 
of  a  doubtful,  disputed,  or  litigated  claim  cannot  be  reeoA^ered  back: 
Troy  V.  Blank,  58  Ala.  197;  Stuart  v.  Sears,  119  Mass.  143;  Brown  v. 
Rich,  40  Barb.  28;  Gould  v.  McFall,  118  Pa.  St.  455,  4  Am.  St.  Eep. 
606,  12  Atl.  336. 

g.  Money  Advanced— Making  Change.— When  an  employe  is  ad- 
vanced money  from  time  to  time  on  his  wages,  an  overpayment  to 
him  cannot  be  considered  voluntary  in  the  sense  that  it  cannot  be 
recovered:  Farrell  v.  Burbauk,  57  Minn.  395,  59  N.  W.  485.  And  a 
person  who  advances  to  an  agent  of  the  government,  acting  under 
suthority  granted  by  the  president  in  execution  of  a  writ  of  extra- 
dition, money  to  defray  his  expenses,  on  the  agent's  promise  to  re- 
turn the  overplus,  may  recover  from  him  the  unexpended  balance: 
Ellis  V.  Jacob,  45  N.  Y.  Supp.  177,  17  App.  Div.  471.  Where  one  in 
crossing  a  ferry  tenders  on  one  occasion  a  ten  cent  piece  and  on  an- 
other a  twenty-five  cent  piece,  demanding  in  each  instance  that  all 
in  excess  of  six  cents  be  returned,  and  protesting  against  more  beiug 
])aid  for  ferriage,  and  in  each  instance  ten  cents  is  retained,  the  pay- 
ments are  not  voluntary,  and  an  action  for  their  recovery  may  be 
brought:  Edmonds  v.  Abeel,  20  Hun,  441. 

h.  Payments  by  Municipalities.— The  doctrine  that  money  paid  un- 
der a  mistake  of  law,  there  being  no  mistake  of  fact  or  fraud,  can- 
not be  recovered  back,  has  been  held  to  apply  to  municipal  corpora- 
tions as  well  as  to  individuals:  A^illage  of  Morgan  Park  v.  Knapf, 
199  111.  414,  65  N.  E.  322.  The  money  paid  in  that  case  was  to  a 
county  clerk  for  his  services  in  connection  with  making  tax  deeds. 
Other  courts  take  quite  a  different  view  of  this  question,  and  hold 
that  overpayments  on  salaries  to  officers  or  payments  of  illegal  claims 
by  counties  or  municipalities  are  not  within  the  rule  of  voluntary 
])ayments,  and  may  be  recovered  back:  Ward  v.  Baruura,  10  Colo. 
App.  496,  52  Pac.  412;  Ada  County  v,  Gess,  4  Idaho,  611,  43  Pac.  71; 
Wayne  County  v.  Ecynolds,  126  Mich.  231,  85  K  W.  574;  Wiles  v. 
Mcintosh  County,  10  X.  Dak.  594,  88  N.  W.  710;  County  of  Allegheny 
V.  Grior,  179  Pa.  St.  039,  36  Atl.  353;  Commonwealth  v.  Field,  84  Ya. 
£6,  3  S.  E.  882. 

The  doctrine  of  voluntary  payment  "applies  to  individuals  who 
have  power  to  do  as  they  wisli  with  their  own,"  observes  Justice 
Yann,  in  Yillage  of  Ft.  Edward  v.  Fish,  150  X.  Y.  3G3,  50  X.  E.  973, 
where  an  illegal  payment  w:is  made  out  of  the  funds  of  a  municipal- 
ity, "but  it  does  not  apply  to  an  agent  of  a  municipal  corporation 
wlio  pays  out  its  mouey,  without  power,  to  one  who  accepts  it  with 
kuowknlge.     The  statute  forbade  the  payuicut  from  the  funds  of  the 
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water  board,  and  action  forbidden  by  statute  is  void.  A  void  act 
is  no  act,  and  a  void  payment  is  no  payment.  Such  a  payment  is  not 
voluntarily  made  by  the  corporation,  but  by  its  agent,  in  excess  of  his 
authority  and  in  defiance  of  its  rights.  It  is  not  the  act  of  the  cor- 
poration, but  of  one,  without  authority,  who  assumed  to  act  for  it." 
Justice  Winslow  in  Frederick  v.  Douglas  County,  96  Wis.  411,  71 
N.  W.  798,  says  in  this  connection:  Public  oflficers  do  not  stand  upon 
the  same  basis  as  individuals  in  making  payments.  "They  are  not 
dealing  with  their  own.  They  are  trustees  for  the  taxpayers,  and, 
in  dealing  with  public  funds,  are  dealing  with  trust  funds.  All  who 
deal  with  them  know  also  that  the  public  officials  are  acting  in  this 
trust  capacity.  To  hold  that,  when  public  officers  have  paid  out 
money  in  pursuance  of  an  illegal  and  unwarranted  contract,  such 
moneys  cannot  be  recovered  in  a  proper  action  brought  upon  behalf 
of  the  public,  merely  because  the  payment  has  been  voluntarily  made 
for  services  actually  rendered,  would  be  to  introduce  a  vicious  prin- 
ciple into  municipal  law,  and  a  principle  which  would  necessarily 
sweep  away  many  of  the  safeguards  now  surrounding  the  adminis- 
tration of  public  affiairs.  Were  this  in  fact  the  law,  it  can  readily 
be  seen  that  public  officials  could  at  all  times,  with  a  little  ingenuity, 
subvert  and  nullify  that  wholesome  principle  of  the  law  which  pro- 
hibits their  spending  the  public  funds  for  illegal  purposes." 

IV,  Payment  of  Taxes, 
a.  Voluntary  are  not  Recoverable.— The  doctrine  of  voluntary  pay- 
ment finds  frequent  application  in  attempts  to  recover  back  taxes  al- 
leged to  be  illegally  levied  and  collected.  On  grounds  of  public 
policy  the  law  discourages  suits  against  municipalities  for  this  pur- 
pose; and  it  is  well  settled  that  void  or  illegal  taxes,  if  paid  with 
a  knowledge  of  the  facts,  and  without  fraud  or  compulsion,  cannot  be 
recovered  back  at  the  suit  of  the  taxpayer:  Board  of  Commissioners 
V.  Colorado  Springs  Co.,  15  Colo.  App.  274,  62  Pac.  336;  Johnson  v. 
Atkins  (Fla.),  32  South,  879;  Farmers'  etc.  Bank  v.  Vandalia,  57  111. 
App.  681;  Odendahl  v.  Eich,  112  Iowa,  182,  83  N.  W.  SS6;  Bank  of 
Aew  Orleans  v.  New  Orleans,  12  La.  Ann.  421;  Monticello  etc.  Co. 
V.  Mayor  etc.  of  Baltimore,  90  Md.  416,  45  Atl.  210;  Foley  v.  Haver- 
liil],  144  Mass.  352,  11  X.  E.  554;  Clark  v.  Board  of  Commrs.,  66 
Minn.  304,  69  X.  W.  25;  Falvey  v.  Board  of  Commrs.,  76  Minn.  257, 
79  X.  W.  302;  State  v.  Chicago  etc.  Ft.  E.  Co.,  165  Ms.  597,  65  S.  W. 
9S9;  Hopkins  v.  Butte,  16  Mont.  103,  40  Pac.  171;  MeKibben  v. 
Oneida  County,  49  N.  Y.  Supp.  553,  25  App.  Div.  361;  Palmer  v. 
Syracuse,  57  X.  Y.  Supp.  600,  26  Misc.  Eep.  561;  Feist  v.  Xew  York, 
77  X.  Y.  Supp.  517;  ■Wilson  v.  Pelton,  40  Ohio  St.  306;  Allentowu  v. 
Saeger,  20  Pa.  St.  421;  Moller  v.  Galveston,  23  Tex.  Civ.  App.  693, 
57  S.  W.  1116;  Ostrum  v.  San  Autouio  (Tex.  Civ.  App.),  71  S.  W.  304; 
Sowles  V.  Soule,  59  Yt.  131,  7  Atl.  715;  Babcock  v.  Foud  du  Lac,  58 
Wis.  230,  16  X.  W.  625;  Georgetown  v.  District   of  Columbia,  4  Mc- 
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Arthur,  43;  monographic  note  to  Mayor  of  Baltimore  v.  Lefferman,  45 
Am.  Dec.  164,  165. 

The  mere  fact  that  a  tax  is  paid  under  a  statute  which  subse- 
quently is  declared  unconstitutional  does  not  authorize  its  recovery: 
Yates  V.  Eoyal  Ins.  Co.,  200  111.  202,  65  K  E.  726;  Benson  v.  Monroe, 
7  Cush.  125,  54  Am.  Dee.  716;  Dickins  v.  Jones,  6  Yerg.  483,  27  Am. 
Dec.  488.  One  who  pays  illegal  city  taxes  cannot  have  them  set  off 
against  his  school  tax:  Otis  v.  People,  196  111.  542,  63  N.  E.  1053. 
But  when  in  fact  there  is  no  tax,  money  paid  therefor  may  be  re- 
covered:  Gannaway  v.  Barricklaw,  203  111.  410,  67  N.  E.  825. 

Where  the  owner  appears  at  the  sale  of  his  property  for  taxes,  and 
voluntarily  promises  the  collector  that  if  he  will  postpone  the  sale 
until  the  next  day  he  will  pay  the  taxes  and  fees;  and  the  sale  is 
postponed,  and  the  next  day  the  owner,  pursuant  to  his  promise,  pays 
the  amount  in  full,  but  declares  that  he  pays  the  fees  under  protest^ 
the  payment  is  voluntary  and  no  part  thereof  is  recoverable:  Gachet 
V.  McCall,  50  Ala.  307.  See,  also,  H.  M.  Loud  etc.  Lumber  Co.  v. 
'Vienna  Township,  120  Mich.  382,  79  N.  W.  575,  where  the  owners 
bid  off  the  property  at  the  sale,  and  induce  the  treasurer  to  let  their 
bid  stand  while  they  go  to  their  office  to  pay  the  amount  thereof, 
but  on  arriving  there  insist  on  the  receipt  for  payment  reciting  that 
it  is  made  under  protest.  The  question  whether  or  not  a  payment  of 
taxes  is  voluntary  is  one  of  law:  Clarksville  v.  Montgomery  County 
(Tenn.),  62  S.  W.  33.  The  presumption  is  that  payments  are  volun- 
tary: United  State  Trust  Co.  v.  Mayor  etc.  of  New  York,  77  Hun, 
182,  28  N.  Y.  Supp.  344. 

"b.  Involuntary  are  Recoverable.— On  the  other  hand,  it  is  equally 
well  settled  that  when  a  void  tax  is  paid  under  an  immediate  and 
urgent  necessity  in  order  to  protect  the  person  or  property  of  the 
payor,  when  in  short,  it  is  paid  under  coercion  or  compulsion,  it  may 
be  recovered  back:  Eyerly  v.  Jasper  County,  72  Iowa,  149,  33  N.  W. 
609;  Connelly  v.  Board  of  Commrs.,  64  Kan.  168,  67  Pac.  453;  New- 
port V.  Eingo,  87  Ky.  635,  10  S.  W.  2;  Wheeler  v.  Board  of  Commrs. 
(Minn.),  91  N.  W.  890;  Deady  v.  Lyons,  57  N.  Y.  Supp.  448,  39  App. 
Div.  139;  Peyser  v.  Mayor  etc.  of  New  York,  70  N.  Y.  497;  Texas 
Land  etc.  Co.  v.  Hemphill  County  (Tex.  Civ.  App.),  61  S.  W.  333; 
Wyckoff  V.  King  County,  18  Wash.  256,  51  Pac.  379.  And  the  as- 
sessment need  not  be  set  aside  nor  a  demand  made  before  suit  is 
brought:  Aetna  Ins.  Co.  v.  Mayor  etc.  of  New  York,  153  N.  Y.  331, 
47  N.  E.  593. 

But  if  the  tax  is  valid,  the  fact  that  it  is  paid  under  unlawful 
duress  of  the  person,  does  not  render  it  recoverable:  Foss  v.  White- 
house,  94  Me.  491,  48  Atl.  109. 

If  one,  being  notified  by  the  treasurer  that  his  taxes  must  be  paid 
by  a  certain  date,  to  obtain  the  discount  allowed  by  law,  and  save 
the   cost   of   collection,   pays   an   illegal   tax,   to    obtain    the    discount 
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and  save  tlie  costs,  his  payment  is  not  considered  voluntary  so  as  to 
bar  a  recovery:  Stowe  v.  Stowe,  70  Vt.  609,  41  Atl.  1024.  And  it 
aeems  that  when  railroad  property  is  assessed  at  its  full  value,  while 
private  property  is  assessed  at  only  one-fourth  its  value,  taxes  paid 
by  the  railroad  under  protest  are  recoverable:  St,  Louis  etc.  Ey.  Co. 
V.  Ludlum,  63  Kan.  719,  66  Pac.  1045. 

c.  Distinction  Between  Tax  and  Other  Cases.— What  constitutes 
compulsory  payment  to  an  officer  armed  with  process,  and  clothed 
with  power  to  enforce  his  commands,  and  where  the  party  has  no 
day  in  court,  is  quite  a  different  question  from  what  constitutes 
compulsion  as  between  individuals,  or  where  the  payor  has  a  day 
to  be  heard  in  judicial  proceedings:  Town  Council  of  Cahaba  v.  Bur- 
nett, 34  Ala.  400;  Preston  v.  Boston,  12  Pick,  7;  Stephen  v.  Daniels, 
27  Ohio  St.  527,  542.  "In  an  action  for  the  recovery  of  money  for 
taxes  illegally  assessed,  the  law  is  more  liberal,  as  to  what  constitutes 
duress,  than  in  other  cases.  The  collector  holds  a  warrant  by  which 
he  is  authorize-d  to  take  the  body  or  seize  the  property  of  the  person 
against  whom  a  tax  has  been  assessed.  Such  person  has  had  no 
opportunity  to  test  the  validity  of  the  assessment  against  him.  He 
has  not  had  his  day  in  court.  In  such  a  case  he  need  not  wait  until 
Lis  goods  have  been  actually  seized,  or  his  person  arrested;  but,  for 
the  purpose  of  preventing  either,  he  may  pay  the  amount  demanded, 
in  such  a  way  as  to  recover  it,  if,  after  judicial  investigation,  it 
should  be  decided  that  the  tax  was  illegally  assessed":  Creamer  v. 
Bremen,  91  Me.  508,  40  Atl.  555. 

A  distinction  is  also  to  be  taken  between  cases  where  the  collection 
of  taxes  can  be  enforced  summarily  and  those  where  resort  must  be 
Lad  to  the  courts.  In  the  first  case,  the  taxpayer  must  submit  to  a 
levy  on  his  property  or  pay  the  money;  in  the  other,  he  has  his  op- 
portunity to  contest  the  demand  in  court.  If,  in  the  latter  case,  he 
voluntarily  pays  illegal  taxes,  he  is  remediless;  it  is  otherwise,  how- 
ever, when  payment  can  be  coerced  by  summary  levy  and  sale  of  the 
property  by  the  collecting  officer:  Louisville  etc.  E.  K.  Co.  v.  Com- 
monwealth, 89  Ky.  539,  12  S.  W.  1064;  Louisville  City  Nat.  Bank  v. 
Coulter,  23  Ky,  Law  Kep.  1883,  66  S,  W.  427. 

But  it  must  not  be  lost  sight  of,  on  the  other  hand,  that  public 
policy  is  opposed  to  the  harassing  of  municipalities  with  suits.  ' '  It 
should  be  kept  in  mind,"  observes  the  court  in  Gould  v.  Board  of 
Commissioners,  76  Minn.  379,  79  N.  W.  303,  530,  "that  the  rules  which 
apply  to  actions  to  recover  back  money  paid  by  one  person  to  another 
do  not  apply,  to  their  full  extent,  to  actions  to  recover  back  from  a 
county,  town,  or  municipality  money  in  payment  of  taxes  illegally 
or  irregularly  assessed  or  levied.  There  are  certain  considerations  of 
public  policy  which  must  necessarily  be  taken  into  consideration. 
If  a  party  could  recover  back  from  the  public  whenever  there  was 
some  illegal  or  irregular  action  on  the  part  of  public  officers  in  the 
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assessment  or  levy  of  the  tax,  nrerely  because  he  was  ignorant  of  such 
illegality  or  irregularity  at  the  time  he  paid  the  tax,  the  public 
finances  would  be  thrown  into  chaos,  and  frequently  municipalities 
would  be  reduced  to  utter  bankruptcy."  It  appears  in  this  case  that 
the  irregularity  in  the  assessment  complained  of  appeared  from  the 
public  records,  though  the  taxpayer  was  in  fact  ignorant  of  it. 

d.  General  Prerequisites  to  a  Recovery.— The  general  essentials 
to  a  recovery  from  a  municipality  of  taxes  illegally  collected  are, 
that  the  tax  must  be  void;  that  it  must  have  been  paid  under  complu- 
sion,  or  what  may  be  deemed  equivalent  thereto;  and  that  it  must 
have  been  received  to  the  use  of  the  municipality  from  the  collect- 
ing officer:  Otis  v.  People,  196  111.  542,  63  N.  E.  1053;  Lincoln  v. 
Worcester,  8  Gush.  55;  Tuttle  v.  Everett,  51  Miss.  27,  24  Am.  Kep. 
622;  Union  Ins.  Co.  v.  Allegheny,  101  Pa.  St.  250. 

Payment  is  not  compulsory  if  made  before  any  legal  steps  have 
been  taken  to  enforce  collection:  Conkling  v.  Springfield,  132  111.  420, 
24  N.  E.  67;  Barrett  v.  Cambridge,  92  Mass.  (10  Allen)  48;  Gould  v. 
Board  of  Commissioners,  76  Minn.  379,  79  N.  W.  303,  530;  Bunnell 
Mfg.  Co.  V.  Newell,  15  E.  I.  233,  2  Atl.  760.  It  is  not  made  compul- 
sory by  mere  threats  to  resort  to  legal  remedies  unless  the  tax  is 
paid:  Taylor  v.  Board  of  Health,  31  Pa.  St.  73,  72  Am.  Bee.  724;  nor 
by  the  publication  of  the  delinquent  tax  list:  Bear  v.  Varnum,  80 
Cal.  86,  22  Pac.  76. 

e.  Time  of  the  Compulsion. — Yet,  in  order  to  make  a  payment 
compulsory,  the  taxpayer  need  not  wait  till  a  levy  or  seizure  is  made. 
He  need  not  wait  until  his  property  actually  is  taken  by  legal  pro- 
cess: Howard  v.  Augusta,  74  Me.  79;  Boston  etc.  Glass  Co.  v.  Boston, 
4  Met.  181;  Grim  v.  Weissenberg  School  Bistrict,  57  Pa.  St.  433,  98 
Am.  Bee.  237.  He  is  not  bound  to  wait  until  a  tax  warrant  or  other 
process  has  issued;  payment,  under  protest,  to  prevent  such  issue  is 
not  voluntary:  Board  of  Comnirs.  v.  Kansas  City  etc.  K.  E.  Co.,  4 
Kan.  App.  772,  46  Pac.  1013.  It  is  not  necessary  that  the  warrant 
should  have  issed,  and  the  expectation  of  levy  immediate.  It  is 
enough  if  he  expected  that  the  warrant  in  due  course  would  issue, 
and  the  collection  be  enforced,  and  he  pays  to  save  his  property 
from  distress  and  himself  from  costs:  Allen  v.  Burlington,  45  Vt. 
202.  It  has  even  been  held  that  payment  several  months  before  the 
warrant  commands  the  officer  to  take  proceedings  may  be  compul- 
sory: Eumford  Chemical  Works  v.  Eay,  19  E.  T.  456,  34  Atl.  814. 
See,  also,  "Time  of  Compulsion,"  ante,  p.  413.  To  constitute  com- 
pulsion of  legal  process,  it  is  not  necessary  that  the  officer  has  seized, 
or  is  immediately  about  to  seize,  the  property  of  the  payor  by  virtue 
of  his  process.  It  is  sufficient  if  the  officer  demands  payment  by 
virtue  thereof,  and  manifests  an  intention  to  enforce  collection  by 
seizure  and  sale  of  the  payor's  property  at  any  time:  Parcher  v. 
Marathan,  52  Wis.  388,  38  Am.  Ecp.  745,  9  X.  W.  23. 
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The  mere  holding  by  a  collector  of  a  warrant  to  collect  taxes  by- 
levy  or  distress  is  not,  of  itself,  and  before  any  stop  has  been  taken 
or  threat  of  enforcement  by  levy  or  distress,  sufficient  to  make  a 
payment  compulsorj'.  But  payment  after  a  levy  of  the  warrant  on 
the  property  has  been  made  is  compulsory:  Lindsay  v.  Allen,  19  E, 
I.  721,  36  Atl.  840.  If  the  collector  may,  without  suit,  proceed  to 
enforce  payment  by  levy  and  sale,  pa3'-ment  under  such  circumstances 
is  not  voluntary:  Mills  v.  Hopkinsville,  11  Ky.  Law  Eop.  164,  11  S. 
W.  776.  And  generally  speaking,  when  proceedings  to  collect  an  as- 
sessment have  taken  such  legal  shape  as  that  payment  may  be  en- 
forced by  a  sale,  the  payment  cannot  be  considered  voluntary: 
Vaughn  v.  Port  Chester,  135  N.  Y.  460,  32  N.  E.  137. 

Where  a  tax  collector,  with  the  tax  warrant  in  his  possession,  is 
in  duty  bound,  under  the  law,  to  seize  and  sell  property  for  the  pay- 
ment of  delinquent  taxes,  and  is  attempting  so  to  seize  and  sell  per- 
sonal property;  and  where,  to  avoid  such  seizure  and  sale,  the  tax- 
payer pays  an  illegal  and  void  tax  under  protest,  and  with  notice 
to  the  collector  that  action  will  be  brought  to  recover  the  amount  so 
I>aid,  such  payment  is  not  voluntary,  and  may,  in  a  proper  action, 
be  recovered.  It  is  not  necessary  in  such  a  case  that  the  payment 
should  be  made  to  release  the  i)roperty  from  actual  detention  on  the 
part  of  the  collector:  St.  Anthony  etc.  Elevator  Co.  v.  Saucie,  9  N. 
Dak.  346,  83  N.  W.  212. 

f.  Duress  of  Goods. — To  the  above  eases,  enunciating  the  doctrine 
that  the  payment  of  a  void  tax  to  prevent  the  seizure,  or,  if  seized, 
to  prevent  the  sale,  of  personal  property,  is  compulsory  and  may  be 
recovered  by  the  taxpayer,  may  be  added  the  following:  Bailey  v. 
Goshen,  32  Conn.  546,  87  Am.  Dec.  191;  Hennel  v.  Board  of  Commrs., 
132  lud.  32,  31  N.  E.  462;  Nickodemus  v.  East  Sagiuaw,  25  Mich. 
456;  Lyon  v.  Eeceiver  of  Taxes,  52  Mich.  271,  17  N.  W.  839;  Minor 
Lumber  Co.  v.  Alpena,  97  Mich.  499,  56  N.  W.  926;  Dale  v.  New  York,, 
75  X.  Y.  Supp.  576,  71  App.  Div.  227;  Kelley  v.  Ehoads,  7  Wyo.  237, 
75  Am.  St.  Eep.  904,  51  Pac.  593. 

Payment  of  a  tax  is  under  duress  where  after  the  plaintiff  has  com- 
menced suit  against  the  county  treasurer  to  enjoin  the  collection  of 
the  tax,  his  clerk,  in  his  absence,  pays  the  same,  upon  the  false  repre- 
sentation made  to  him  by  the  treasurer,  that  the  supreme  court  has. 
decided  the  tax  to  be  legal,  and  the  notification  that  unless  paid  a 
seizure  will  be  made  of  the  plaintiff's  goods:  Grecnbaum  v.  King,  4 
Kan.  332,  96  Am.  Dec.  172.  And  the  lien  of  a  tax  on  bank  stock, 
created  by  the  New  York  statutes,  makes  the  imposition  of  a  tax  on 
stock,  exempt  because  owned  by  an  insurance  company  doing  busi- 
ness in  the  state,  such  a  duress  of  the  property  as  to  render  a  pay- 
ment thereof  so  far  involuntary  as  to  authorize  a  suit  by  the  owner 
to  recover  from  the  city  the  money  wrongfully  received  for  the  tax: 
Aetna  Ins.  Co.  v.  Mayor  etc.  of  New  York,  153  N.  Y.  331,  47  N.  E.  593. 
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g.    Duress  of  Lands. 
1.    Pajonent  to  Prevent  Sale  for  Taxes.— There  is  authority  for  the 

proposition,  however  surprising  it  may  seem  at  first  thought,  that  the 
payment  of  a  void  tax  to  prevent  a  sale  of  real  estate  is  not  under 
compulsion,  but  must  be  regarded  as  voluntary:  See  Bucknall  v. 
Story,  46  Cal.  589,  13  Am.  Kep.  220;  Phelan  v.  San  Francisco,  120 
Cal.  1,  52  Pac.  38;  Otis  v.  People,  198  111.  542,  63  N.  E.  1053;  Davies 
V.  Galveston,  16  Tex.  Civ.  App.  13,  14  B.  W.  145;  Sonoma  County 
Tax  Case,  8  Saw.  312,  13  Fed.  789.  The  theory  upon  which  this  doc- 
trine is  founded  appears  to  be  that  the  tax  sale  passes  no  title,  the 
owner  is  not  disturbed  in  his  possession,  and  he  still  has  his  day  in 
court.  This  differentiates  the  case,  in  a  measure,  from  a  sale  of  per- 
sonal property.  However,  the  reasons  advanced  are  far  from  satis- 
factory to  our  mind. 

The  question  has  received  considerable  attention  at  the  hands  of 
the  supreme  court  of  Michigan.  In  Detroit  v.  Martin,  34  Mich.  170, 
22  Am.  Eep.  512,  it  is  held  that  a  payment  to  prevent  a  sale  under 
an  unconstitutional  statute  is  voluntary,  and  that  the  sale  would 
cast  no  cloud  upon  the  title.  This  may  be  good  law,  says  the  court 
in  a  subsequent  case,  when  applied  to  proceedings  under  an  uncon- 
stitutional enactment,  "but  it  cannot  be  applied  to  cases  where  the 
statute  under  which  the  proceedings  to  levy  the  tax  are  taken  is 
constitutional,  and  where  the  illegality  of  the  tax  is  claimed  from 
irregularities  or  defects  in  the  statutory  proceedings.  If  it  were  so, 
it  would  require  of  the  land  owner  a  greater  knowledge  of  the  law 
than  attorneys,  or  even  courts,  possess.  For  instance,  in  the  present 
case,  able  attorneys  for  the  defendant  are  claiming  that  the  tax  paid 
by  plaintiff  was  a  legal  one,  and  that  all  the  proceedings  in  assessing 
it  were  lawful;  yet  at  the  same  time  they  argue  that  if  it  should  be 
determined  by  this  court  to  be  illegal  for  any  reason,  then  the  plain- 
tiff's payment  must  be  considered  a  voluntary  one,  and  she  cannot 
recover  what  she  has  paid,  because  she  and  every  one  else  are  pre- 
sumed to  know  that  the  tax  is  void,  and  that  a  sale  under  it  could 
convey  no  title,  and  therefore  cast  no  cloud  over  her  title.  But  the 
fact  remains,  as  everyone  knows,  that  a  tax  deed  or  any  other  pur- 
ported conveyance  of  land  does  cloud  the  title,  and  that  it  can  never 
be  sold  or  exchanged  as  readily,  and  seldom  for  as  great  a  price,  as 
when  unencumbered,  although  it  may  be  patent  to  the  courts  that 
Buch  deed  or  conveyance  is  void  and  of  no  consequence  so  far  as 
holding  the  title  is  concerned;  and,  in  my  opinion,  the  owner  of  tho 
land  has  the  right,  in  law  and  equity,  to  treat  every  such  tax  deed 
or  other  conveyance  as  a  cloud  upon  his  title,  and  to  take  such  steps 
to  get  rid  of  it,  or  to  prevent  its  issue  or  record,  as  the  law  authorizes 
when  the  title  is  actually  clouded  as  defined  by  some  of  the  author- 
ities. 
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"A  cloud  upon  a  title  is  but  an  apparent  defect  in  it.  If  the  title^ 
Bole  and  absolute  in  fee,  is  really  in  the  person  moving  against  the 
cloud,  the  density  of  the  cloud  can  make  no  difference  in  the  right 
to  have  it  removed.  Anything  of  this  kind  that  has  a  tendency, 
even  in  a  slight  degree,  to  cast  doubt  upon  the  owner's  title,  and 
to  stand  in  the  way  of  a  full  and  free  exercise  of  his  ownership,  is, 
in  my  judgment,  a  cloud  upon  his  title  which  the  law  should  recognize 
and  remove":  AVhitney  v.  Port  Huron,  88  Mich.  268,  26  Am.  St.  Kep. 
291,  50  N.  W.  316. 

The  above  case  was  followed  and  approved  in  Thompson  v.  Detroit, 
114  Mich.  502,  72  N.  W.  320,  where  it  was  decided  that  a  payment 
of  void  taxes,  under  protest  after  demand  by  the  tax  receiver,  was 
not  voluntary,  although  there  was  no  advertisement  and  sale  of  the 
property.  Said  Cheif  Justice  Long:  "There  was  a  cloud  upon  the 
title  to  the  land,  ....  and  the  presumption  is  that  the  land  would 
be  advertised  and  sold  if  the  tax  was  not  paid.  Plaintiffs  paid  under 
protest.  They  were  not  bound  to  await  until  actual  advertisement 
and  sale  before  payment." 

Other  eases  holding  that  the  payment  of  a  void  tax  to  prevent  the 
sale  of  real  estate  is  not  voluntary  so  as  to  prevent  the  recovery  of 
the  money,  are  Bruecher  v.  Port  Chester,  101  N.  Y.  240,  4  N.  E. 
272;  Stephan  v.  Daniels,  27  Ohio  St.  527;  Whittaker  v.  Deadwood, 
12  S.  Dak.  608,  82  N.  W.  202.  If  such  a  payment  is  not  voluntary, 
for  a  stronger  reason  payment  made  at  a  subsequent  stage  of  the 
proceedings,  after  sale,  when  the  loss  of  the  land  is  more  imminent, 
is  compulsory:  Bowns  v.  May,  120  N.  Y.  357,  24  N.  E.  947. 

"It  has  undoubtedly  been  held,"  says  Justice  Bradley,  "that  a 
payment  of  illegal  taxes  on  land  to  avoid  or  remove  a  cloud  upon  the 
title  arising  from  a  tax  sale,  is  a  compulsory  payment.  The  case 
of  Stephan  v.  Daniels,  27  Ohio  St.  527,  is  of  this  character;  though  iu 
that  case  the  plaintiff  relied  on  the  provisions  of  a  local  statute;  and 
besides  this,  a  legal  tax  was  combined  with  an  illegal  assessment,  and 
perhaps  a  sale  would  have  conferred  a  valid  title  upon  the  purchaser. 
Where  such  would  be  the  effect  of  a  tax  sale,  we  cannot  doubt  that 
a  payment  of  the  tax,  made  to  prevent  it,  should  be  regarded  as  com- 
pulsory and  not  voluntary.  The  threatened  divestiture  of  a  man's 
title  to  land  is  certainly  as  stringent  a  duress  as  the  threatened 
seizure  of  his  goods;  and  if  imminent,  and  he  has  no  other  adequate 
remedy  to  prevent  it,  justice  requires  that  he  should  be  permitted  to 
pay  the  tax,  and  test  its  legality  by  an  action  to  recover  back  the 
money.  But  as,  in  general,  an  illegal  tax  cannot  furnish  the  basis 
of  a  legal  sale,  the  ease  supposed  cannot  often  arise.  If  the  legality 
of  the  tax  is  merely  doubtful,  and  the  validity  of  the  sale  would 
depend  on  its  legality,  -accordiug  to  the  law  of  Kansas,  the  party, 
if  he  chooses  to  waive  the  other  remedies  given  him  by  law  to  test 
the  validity  of  the  tax,  must  take  his  risk  either  voluntarily  to  pay 
the  tax,  and  thus  avoid  the  question,  or  let  his  laud  be  sold,  at  the 
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hazard  of  losing  it  if  the  tax  should  be  sustained":  Lamborn  v. 
County  Commissioners,  97  U.  S.  181. 

In  Gill  V.  Oakland,  124  Cal.  335,  57  Pac.  150,  it  is  adjudged  that  a 
payment  is  recoverable,  when  made  to  prevent  a  sale  of  land,  when 
the  land  owner's  rights  would  have  been  cut  off  if  he  had  not  paid 
a  street  assessment.  Says  Commissioner  Chipman:  "Where  the  deed 
shows  on  its  face  that  the  tax  or  assessment  was  void,  or  the  law 
under  which  it  was  levied  was  invalid,  a  payment  has  been  held  to 
be  voluntary  and  not  recoverable.  Such  were  the  facts  in  the  cases 
cited  by  appellant.  In  the  present  case,  however,  the  plaintiff's 
rights  would  have  been  cut  off  if  he  had  not  paid  the  assessment." 

It  is  all  very  well  to  make  the  distinctions  suggested  by  some  of 
the  above  authorities.  But  the  fact  remains,  as  pointed  out  by  the 
Michigan  court,  that  any  purported  conveyance  clouds  the  title  of 
land  and  lessens  its  value  in  the  sight  of  prospective  purchasers 
and  encumbrancers.  How  shall  it  be  known  whether  the  deed  will 
prove  void?  Lawyers  will  be  uncertain  and  courts  disagree  when, 
called  upon  for  an  opinion.  Surely  it  is  not  unreasonable  to  permit 
the  layman  to  consider  any  tax  deed  a  menace  to  his  title,  and  al- 
low him  to  protect  himself  therefrom  by  making  payment  of  th& 
taxes.     See,  further,  "Duress  of  Lands,"  ante,  pp.  419,  420. 

2.  Payment  to  Enable  Deed  to  be  Recorded.— Another  form  of 
compulsory  payment  of  taxes  on  real  estate  is  exemplified  by  the  case 
of  State  V.  Nelson,  41  Minn.  25,  42  N.  W.  548,  where  it  is  adjudged 
that  one  who  by  force  of  st?itute  is  unable  to  place  on  record  a  deed 
of  conveyance  by  which  he  has  acquired  title  to  real  estate,  by  rea- 
son of  illegal  taxes  being  charged  upon  the  land,  may  pay  such  taxes,. 
in  order  to  secure  the  recording  of  his  deed,  without  such  payment 
being  deemed  voluntary.  The  Minnesota  decision  is  questioned  in 
AVeston  v.  Luce  County,  102  Mich.  52S,  61  N.  W.  15,  where  it  is  de- 
cided that  the  payment  of  land  taxes  by  the  owner  under  protest,  in 
order  that  his  deed  to  a  prospective  purchaser  may  be  recorded,  is 
not  under  duress,  so  as  to  entitle  him  to  recover  the  same,  on  the 
ground  of  illegality,  although  he  would  have  lost  au  opportunity  to 
sell  the  land  to  advantage. 

3.  Payment  to  Facilitate  Sale  of  Land.— Xevertheless,  it  is  held 
in  a  later  Michigan  case  that  a  payment  of  taxes  to  remove  the  cloud 
from  one's  title  and  thus  facilitate  the  sale  of  the  property,  is 
within  the  statute  of  that  state  declaring  that  any  one  may  pay 
taxes  under  protest  and  afterward  sue  for  their  recovery:  Gage  v. 
Saginaw,  128  Mich.  682,  87  N.  W.  1027.  There  is  a  dictum  in  Vaughn 
V.  Port  Chester,  135  X.  Y.  400,  32  X.  E,  137,  that  a  payment  of  an 
illegal  assessment  in  order  to  enable  tlie  property  owner  to  close  with 
the  vendee  for  the  sale  of  the  premises  is  voluntary.  Still,  if  the 
vendor  has  agreed  to  convey  the  land  free  of  encumbrance,  and  he 
is   compelled   to   pay   the   assessment   or   respond   in   damages   to   the- 
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vendee  for  breach  of  covenant,  the  payment  is  considered  under 
duress:  Vaughn  v.  Port  Chester,  43  Hun,  427.  If  the  land  owner  could 
have  discovered  the  invalidity  of  the  assessment  by  an  inspection  of 
the  records,  and  the  courts  in  two  similar  cases  have  declared  the  as- 
sessment invalid,  a  payment  thereof  six  years  after  its  confirmation, 
to  enable  him  to  complete  a  sale  of  the  land,  when  the  city  has  taken 
no  steps  during  all  this  time  to  enforce  collection,  cannot  be  re- 
covered: Tripler  v.  Mayor  etc.  of  New  York,  125  N.  Y.  617,  26  N.  E. 
721,  In  Matter  of  Adams  v.  Board  of  Supervisors,  46  X.  Y.  Supp. 
48,  18  App.  Div,  415,  a  payment  of  an  assessment  by  an  executor,  ia 
order  to  remove  an  apparent  cloud  upon  the  title,  and  to  enable  him 
to  effect  under  a  power  in  the  will  a  sale  of  the  land  which  the  vendee 
otherwise  refuses  to  complete  is  held  involuntary.  See,  further, 
"Duress  of  Lands,"  ante  p.  420. 

4.  Payment  to  Redeem  from  Tax  Sale.— Money  paid  to  redeem  land 
from  a  tax  sale  is  considered  involuntarily  paid,  when  done  to  pre- 
vent a  cloud  upon  the  title:  American  Baptist  Missionary  Union  v. 
Hastings,  67  Minn.  303,  69  N.  W.  1078.  "The  plaintiff  was  not 
bound,"  said  the  court,  "to  permit  a  cloud  to  be  placed  on  its  title, 
and  take  its  chances  of  being  able  to  establish  the  extrinsic  facts 
entitling  it  to  have  the  cloud  removed  by  the  judgment  of  a  court 
of  equity  at  the  end  of  a  law  suit,  leaving  its  title  clouded  pending 
the  litigation.  The  rule  that  money  voluntarily  paid  cannot  be  re- 
covered back  is  a  wholesome  one,  but  in  its  application  injustice  is 
too  frequently  done,"  The  payment  in  question  was  made  under 
protest  to  the  county  treasurer  in  redemption  of  mortgaged  premises 
from  tax  sales,  the  certificates  whereof  were  held  by  a  grantee  of 
his  mortgagor,  but  whose  relation  to  the  plaintiff's  title  did  not 
appear  of  record.  For  authorities  holding  that  money  paid  for  the 
redemption  of  land  sold  for  illegal  taxes,  in  order  to  preven±  the  is- 
suance of  a  deed  to  the  purchaser,  cannot  be  recovered  back,  be- 
cause the  deed  would  be  void  and  would  not  constitute  a  cloud  on 
the  title,  see  the  monographic  note  to  Mayor  etc.  of  Baltimore  v. 
Lefferman,  45  Am.  Dee.  165,  If  a  lot  has  been  sold  on  foreclosure 
of  an  assessment  lien  for  local  improvements,  and  the  owner  re- 
deems it  to  prevent  the  loss  of  his  title  pending  a  suit  by  liim  to 
have  the  judgment  set  aside,  he  may  recover  the  money  paid  in  re- 
demption of  the  property,  in  the  event  of  the  judgment  being  de- 
clared void:  Keehn  v.  McGillicuddy,  19  Ind.  App,  427,  49  N,  E.  609. 

h.  Effect  of  Abandonment  of  Object.— If  a  tax  is  legally  levied 
and  voluntarily  paid,  when  the  purpose  of  the  tax  fails  or  the  object 
is  lawfully  abandoned,  the  money  which  is  held  in  trust  to  be  de- 
voted to  the  particular  purpose  may  be  recovered  in  an  action  for 
money  had  and  received:  Bradford  v.  Chicago,  25  111.  411;  Gannaway 
v.  Barricklaw,  202  111.  410,  67  N,  E,  825.  See,  in  this  coanection, 
"City  Taxes,"  post,  437. 
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1.  Parties  Entitled  to  Recover.— A  volunteer,  having  no  interest 
in  the  property,  who  pays  void  taxes,  without  any  effort  being  made 
to  collect  them,  ia  not  entitled  to  have  them  refunded  upon  an  appli- 
cation in  his  own  name,  under  the  New  York  statutes:  Matter  of 
McCue  V.  Board  of  Supervisors,  162  N.  Y.  235,  56  N.  E.  627.  See, 
also,  Hawkeye  Loan  etc.  Co.  v.  Marion,  110  Iowa,  468,  81  N.  W, 
718.  And  the  South  Carolina  statute  providing  for  the  recovery  of 
illegal  taxes  paid  under  protest,  extends  such  right  only  to  the  person 
in  whose  name  the  taxes  are  listed,  and  not  to  a  subsequent  purchaser 
of  the  property  on  which  the  lien  exists:  De  Soto  Gold  Min.  Co.  v. 
Smith,  49  S.  C.  188,  27  S.  E.  1.  As  to  whether  the  Iowa  statute  ap- 
plies to  a  second  mortgagee,  see  Bibbins  v.  Polk  county,  100  Iowa, 
493,  69  N.  W.  1007.  The  statute  of  Michigan  does  not  authorize  a 
recovery,  by  a  stranger  to  a  tax,  of  money  paid  to  save  his  property 
from  seizure  to  satisfy  the  tax:  Canfield  etc.  Lumber  Co.  v.  Town- 
ship of  Manistee,  100  Mich.  466,  59  N.  W.  164.  This  decision  was 
rendered  on  the  theory  that  there  was  no  immediate  or  urgent  neces- 
sity for  the  payment,  and  that  the  course  taken  was  not  necessary 
to  the  protection  of  the  property.  In  Lyon  v.  Tax  Collector,  52  Mich. 
L'71,  17  N.  W.  839,  payment  by  a  stranger  to  the  tax  was  held  in- 
voluntary. There  the  collector  was  in  actual  possession,  and  threat- 
ened to  take  away  the  goods  unless  payment  was  made.  The  two 
eases  are  hardly  distinguishable.  We  should  consider  the  payment 
involuntary  and  recoverable  in  both  cases.  A  purchaser  at  a  tax 
sale  is  within  the  rule  of  voluntary  payment:  Martin  y.  Kearney 
county,  62  Neb.  538,  87  N.  W.  351.  His  payment  of  subsequent  taxes 
under  an  invalid  tax  title  is  voluntary,  in  the  absence  of  some 
f'tatutory  provision:   Croskery  v.  Busch,  11 G  Mich.  288,  74  N.  W.  464. 

One  of  a  number  of  taxpayers  from  whom  money  has  been  ille- 
gally exacted  as  taxes  may,  in  Kentucky,  sue  for  the  benefit  of  all 
to  recover  the  money  so  collected:  Whaley  v.  Commonwealth,  23 
Kv.  Law  Eep.  1292,  61  S.  W.  35;  Sparks  v.  Robinson,  24  Ky.  Law 
Rep.  2336,  74  S.  W.  176.  This  doctrine  would  seem  difficult  of  appli- 
cation to  a  case  of  taxes  paid  under  alleged  duress.  In  such  a  case 
the  judgment  must  not  only  be  for  each  according  to  the  sum  due 
him  but  must  depend  upon  whether  each,  as  an  individual,  paid 
voluntarily  or  involuntarily.  It  is  denied  that  such  suit  may  be  main- 
tained in  Trustees  of  Jackson  Township  v.  Thoman,  51  Ohio  St.  285, 
37  N.  E.  523. 

j.  City  Taxes— Special  Assessments. — Taxes  levied  by  cities,  in- 
cluding special  assessments  for  local  improvements,  when  voluntarily 
paid  with  a  knowledge  of  the  facts,  cannot  be  recovered  back  on  the 
ground  of  tbeir  illegality:  Union  Bklg.  Assn.  v.  Chicago,  61  111. 
439;  Richardson  v.  Denver,  17  Colo.  398,  30  Pac.  383;  Louisville  v. 
Anderson,  79  Ky.  334,  42  Am.  Rep.  220;  Brands  v.  Louisville,  23  Ivy. 
Law  Rep.  442,  63  S.  W.  2;  Campbell  v.  New  Orleans,  ]2  La.  Ann. 
34;   New   Orleans  etc.   Banking   Cu.   v.   City  of  New  Orleans,   'SO  La. 
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Ann.  1371;  Fuller  v.  Elizabeth,  42  N.  J.  L.  427;  Phelr.s  v.  Mayor 
etc.  of  New  York,  112  N.  Y.  216,  19  N.  E.  408;  Vanderbeck  v.  Roch- 
ester, 122  X.  Y.  285,  25  N,  E.  408;  Tripler  v.  Mayor  etc.  of  New 
York,  125  N.  Y.  617,  26  N.  E.  721;  United  States  Trust  Co.  v.  Mayor 
etc.  of  New  York,  144  X.  Y.  488,  39  N.  E.  383;  McCrickart  v.  Pitts- 
burg, 88  Pa.  St.  133;  Bank  v.  Memphis,  107  Tenn.  66,  64  S.  W.  13. 
And  it  is  immaterial  that  the  payment  is  made  under  protest  and 
ootice  of  intention  to  reclaim  the  money,  unless  there  is  an  ordi- 
nance or  statute  authorizing  a  recovery  in  case  of  protest:  Tallant 
V.  Burlington,  39  Iowa,  543;  Hawkeye  Loan  etc.  Co.  v.  Marion,  110 
Iowa,  468,  81  N.  W.  718;  Peebles  v.  Pittsburgh,  101  Pa.  St.  304,  47 
Arn.   Rep.   714. 

When  the  payment  of  an  illegal  city  tax  has  been  made  under 
compulsion,  however,  an  action  lies  for  its  recovery:  Town  of  Magno- 
lia V.  Sherman  46  Ark.  358;  Louden  v.  East  Saginaw,  41  Mich.  18, 
2  N.  W.  182.  "Actions  against  municipal  corjjorations  to  recover 
back  money  upon  the  ground  of  the  illegality  of  the  tax  or  assess- 
ment," it  is  said,  "are  upon  principle  and  the  weight  of  authority 
maintainable  when,  and,  in  general,  only  when,  the  following  re- 
quisites exist:  1.  The  authority  to  levy  the  tax,  or  to  levy  it  upon  the 
property  in  question,  must  be  wholly  wanting,  or  the  tax  itself  must 
be  wholly  unauthorized,  in  which  case  the  assessment  is  not  simply 
irregular  but  absolutely  void;  2.  The  money  sued  for  must  have  been 
actually  received  by  the  defendant  corporation;  3.  The  payment  by 
the  plaintiff  must  have  been  .-nade  upon  compulsion  to  prevent  the 
immediate  seizure  of  his  goods  or  the  arrest  of  the  person,  and  not 
voluntarily.  Unless  these  conditions  concur,  paying  under  protest 
will  not  give  a  right  of  recovery":  Kewcomb  v.  Davenport,  86  Iowa, 
£93,  53  N.  W.  232;  Hawkeye  Loan  etc.  Co.  v.  Marion,  110  Iowa,  468, 
81  jST.  W.  718.  Or,  as  has  otherwise  been  stated,  to  recover  taxes 
from  a  municipal  corporation,  it  must  appear  that  the  tax  was 
wholly  unauthorized;  that  the  amount  was  actually  received  by  the 
corporation;  and  tliat  it  was  paid  under  compulsion,  to  prevent  the 
immediate  seizure  or  sale  of  the  plaintiff's  goods,  or  the  arrest  of 
Ids  person.  A^'oluntary  payment  accompanied  by  protest  will  not 
suffice:  First  Nat.  Bank  v.  Mayor  etc.,  68  Ga.  119,  45  Am.  Rep.  476, 
In  general,  it  may  be  said  that  if  one  pays  an  assessment  after 
active  legal  proceedings  have  been  instituted  for  its  collection  by  a 
sale  of  his  property,  the  payment  is  not  regarded  as  voluntary  but 
the  result  of  legal  compulsion:  Union  Steamboat  Co.  v.  Buffalo,  82 
N.  Y.  351;  Poth  v.  Mayor  etc.  of  New  York,  151  N.  Y,  16,  45  N.  E. 
372;  Pell  v.  New  York,  65  N.  Y.  Supp.  34,  31  Misc.  Rep.  664.  But  it 
has  been  held  that  payment  to  prevent  a  threatened  levy  upon  realty 
is  not  made  under  duress:  Hoke  v.  Atlanta,  107  Ga.  416,  33  S.  E. 
412.  Even  the  payment  of  an  assessment  to  prevent  the  threatened 
sale  of  land  has  been  considered  not  compulsory,  unless  the  conveyance 
by  the  otiieer  will  have  the  effect  to  deprive  the  owner  of  some  de- 
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fense  to  the  tax,  or  throw  upon  him  the  burden  of  showing  its  ille- 
gality. If  the  officer's  want  of  authority  will  appear  upon  the  face 
of  the  deed,  or  if  the  illegality  of  the  proceedings  will  necessarily  ap- 
pear in  any  attempt  by  the  purchaser  to  disturb  the  owner  in  his- 
possession,  a  payment  to  prevent  it  is  held  not  under  duress:  Phelan 
V.  San  Franciso,  120  Cal.  1,  52  Pac.  38. 

But  while  the  payment  of  an  assessment  to  prevent  a  sale  may  be 
considered  voluntary,  if  the  deed  will  show  on  its  face  that  the  tax 
or  assessment  was  void,  or  the  law  under  which  it  was  levied  invalid,, 
still  if  payment  is  made  under  protest,  setting  forth  the  grounds  of 
the  illegality  of  the  assessment,  in  order  to  prevent  the  sale  and 
clouding  of  the  title  of  the  property,  it  is  involuntary  and  recover- 
able: Gill  V.  Oakland,  124  Cal.  335,  57  Pac.  150.  This  is  true,  al- 
though any  cloud  upon  the  title  resulting  from  the  sale  could  be  re- 
moved by  legal  proceedings:  Whitney  v.  Port  Huron,  88  Mich.  208^ 
26  Am.  St.  Eep.  291,  50  N.  W.  316.  See,  in  this  connection,  "Duress 
of  Lands,"  pp.  430-433. 

The  fact  that  one  is  benefited  by  the  work  or  improvement  for 
which  an  assessment  has  been  imposed  does  not  defeat  his  right  of 
recovery:  Haven  v.  Mayor  etc.  of  New  York,  73  N.  Y.  Supp.  678, 
67  App.  Div.  90.  Nor  does  the  fact  that  the  assessment  was  added 
to  the  general  tax  due  from  him:  Dexter  v.  Boston,  176  Mass.  247, 
79  Am.  St.  Eep.  306,  57  N.  E.  379.  Nor  does  the  fact  that  his  prop- 
erty has  been  sold  to  satisfy  the  assessment:  Eogers  v.  St.  Paul,  79 
Minn.  5,  81  N.  W.  539. 

Where  an  assessment  for  city  improvements,  voluntarily  paid,  is 
subseuuently  set  aside,  the  land  owner  may  recover  the  amount  paid: 
Mayor  etc.  of  Jersey  City  v.  Eiker,  38  N.  J.  L.  225,  20  Am. 
Eep.  386;  Elizabeth  v.  Hill,  39  N.  J.  L.  555;  Mayor  etc.  of  Jersey 
City  V.  O'Callaghan,  41  N.  J.  L.  349.  And  where  the  assessment  is 
set  aside  and  a  reassessment  made  for  a  less  amount,  an  action  lies 
to  recover  the  difference:  Mayor  etc.  of  Jersey  City  v.  Green,  42  N. 
J.  L.  627.  If  an  assessment  for  a  local  improvement  is  valid  upon 
its  face,  but  in  fact  is  void  because  the  assessors  had  no  jurisdic- 
tion to  impose  it,  money  involuntarily  paid  in  satisfaction  thereof 
may  be  recovered  back  without  first  having  the  assessment  sot  aside 
or  vacated:  Bruecher  v.  Port  Chester,  101  N.  Y.  240,  4  N.  E.  272. 

"There  is  a  broad  distinction  between  an  assessment  which  is  ille- 
gal by  reason  of  the  existence  of  some  fact  outside  of  the  record,, 
and  one  void  on  the  face  of  the  record,  for  lack  of  jurisdiction  of  the 
property,  or  by  reason  of  the  unconstitutionality  of  the  statute 
under  which  the  assessment  is  made.  In  the  latter  case,  if  money  is 
compulsively  obtained,  it  may  be  recovered  from  the  municipality  in 
an  action  at  law  brought  by  the  wronged  taxpayer.  But  in  case 
the  money  is  collected  under  an  illegal  assessment,  it  cannot  be  re- 
covered until  the  assessment  is  set  aside:   Trimmer  v.  Eochester,  130 
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N.  Y.  401,  29  N.  E.  746.  To  the  same  effect,  see  Horn  v.  Town  of 
New  Lots,  83  N.  Y.  100,  38  x\m.  Eep.  402, 

Property  owners  who  have  paid  money  into  the  city  treasury  on 
a  valid  assessment  for  local  improvements,  where  the  city  does  not 
make  the  improvements  but  totally  abandons  the  work,  can  recover 
l)ack  the  money  so  paid:  Valentine  v.  St.  Paul,  34  Minn.  446,  26  N. 
W.  457;  Strickland  v.  Stillwater,  63  Minn.  43,  65  N.  W.  131;  Mc- 
Conville  v.  St.  Paul,  75  Minn.  383,  74  Am.  St.  Eep.  508,  77  N.  W. 
•993;  Germania  Bank  v.  St.  Paul,  79  Minn.  29,  81  N.  V/.  542;  San 
Antonio  v.  Peters  (Tex.  Civ.  App.),  40  S.  W.  827;  San  Antonio  v. 
Walker  (Tex.  Civ.  App.),  56  S.  W.  952.  Eecovery  is  allowed 
m  such  cases,  independently  of  duress,  as  for  a  failure  of  con- 
sideration. If  there  is  only  a  partial  abandonment  of  the  work,  no 
more  than  a  pro  rata  recovery  can  be  had. 

k.  License  Taxes  and  Fees. — A  license  tax  exacted  by  a  munici- 
pality for  the  privilege  of  following  a  vocation  or  conducting  a  busi- 
ness, if  voluntarily  paid,  cannot  be  recovered  -back  on  the  ground 
of  the  illegality  of  the  tax.  If  there  is  no  coercion,  no  mistake  of 
facts,  but  only  ignorance  of  the  law,  the  case  falls  within  the  rule 
of  voluntary  payments.  Money  thus  paid  is  often  sought  to  be  re- 
covered upon  the  statute  or  ordinance  purporting  to  authorize  the 
tax  being  subsequently  declared  unconstitutional  by  the  courts. 
But,  in  the  absence  of  compulsion,  no  recovery  can  be  had:  Town 
Council  of  Cahaba  v.  Burnett,  34  Ala,  400;  Helena  v,  Dwyer,  65 
Ark.  155,  45  S.  W.  349;  Garrison  v.  Tillinghast,  IS  Cal.  408;  O'Brien 
V.  County  of  Colusa,  67  Cal.  503,  8  Pac.  37;  Maxwell  v.  San  Luis 
Obispo,  71  Cal.  466,  12  Pac.  484;  Wilmington  v.  Wicks,  2  Marv. 
CDel.)  297,  43  Atl,  173;  Tatum  v.  Town  of  Trenton,  85  Ga.  468,  11 
S.  E.  705;  Holder  v.  Galena^  19  111.  App.  409;  Town  of  Ligonier  v. 
Ackerman,  46  End,  552,  15  Am.  Eep.  323;  Colglaizer  v.  Salem,  61 
Ind.  445;  Fuselier  v.  St.  Landry  Parish,  107  La.  221,  31  South.  678; 
Baker  v.  Fairbury,  33  Neb.  674,  30  N.  W,  950;  People  v,  Wildmerding, 
136  N,  Y.  363,  32  N.  E  1099;  Eobinson  v,  Charleston,  2  Eich,  (S,  C.) 
317,  45  Am,  Dec,  739;  Cauvin  v.  Mayor  etc,  of  Nashville,  62  Tenn. 
(3  Baxt.)  453;  Shelton  v.  Silverfield,  104  Tenn.  67,  56  S.  "W.  1023; 
Houston  V,  Feeser,  76  Tex,  365,  13  S,  W.  266;  Van  Buren  v.  Downing, 
41  Wis.  122;  Noyes  v.  State,  46  Wis,  250,  32  Am.  Eep.  710,  1  N,  W.  1, 

But  if  the  payment  can  be  considered  as  involuntary,  as  where  it 
is  made  to  avoid  the  penalty  imposed  by  law  for  its  nonpayment,  a 
recovery  can  be  enforced:  Chicago  v,  Sperbeck,  69  111.  App,  562; 
Bergmeyer  v.  Greenup  county,  19  Ky.  Law  Eep.  1599,  44  S.  W.  82; 
Marshall  v.  Snediker,  25  Tex.  460,  78  Am.  Dec.  534;  Hill  v.  District 
of  Columbia,  7  jMackey,  481.  Certainly,  one  need  not  resist  a  de- 
mand for  payment  to  the  extent  of  submitting  himself  to  a  criminal 
prosecution.  "It  would  be  a  reproach  to  our  law,"  says  the  court 
in  Harvey  v.  Olney,  42  111.  336,  "if  these  municipal  corporations 
should  be  peiuuttecl  to  assume  the  right  to  pass  ordinances  threaten- 
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ing  people  with  heavy  fines,  and  a  long  imprisonment  for  carrying 
on  a  lawful  business,  and,  after  extorting  a  large  sum  of  money  for 
a  pretended  license  by  threats  of  a  prosecution,  be  allowed  to  come 
into  court  and  resist  repayment  by  saying,  'Although  we  did  tliia 
thing,  we  had  no  right  to  do  it,  and  the  ordinance  that  we  pretended 
was  a  law  was  really  no  law,  and  these  persons  should  have  known 
better  than  to  have  paid  us  the  money.'  It  is  only  necessary  to  say, 
that  the  town  cannot  be  permitted  to  defend  its  wrong  by  this 
species  of  self-stultification.  A  person  to  whom  a  town  offers  th* 
alternative  of  paying  for  a  license,  or  undergoing  a  prosecution  be- 
fore the  police  magistrate,  which  would  result  in  fine  and  imprison- 
ment if  the  ordinance  should  be  held  valid,  may  certainly  pay  hi» 
money  under  protest,  without  losing  his  rights,  and  cannot  be  re- 
quired to  incur  the  hazard  of  the  magistrate's  decision  upon  the- 
validity  of  the  ordinance,  and  possibly  be  driven  to  a  writ  of  habeas 
corpus,  to  relieve  himself  from  imprisonment.  Such  payment  would 
not  be  voluntary. ' ' 

A  payment  made  under  mere  threats  of  a  criminal  prosecution  is 
not  involuntary:  Betts  v.  Eeading,  93  Mich.  77,  52  N.  W.  940;  Claflin 
V.  McDonough,  33  Mo.  412,  84  Am.  Dec.  54.  if,  however,  an  illegal 
license  fee  is  exacted  under  threat  of  arrest,  and  the  ofiicer  is  clothed 
with  authority  to  carry  the  threat  into  execution,  the  payment  is 
regarded  as  involuntary  and  recoverable:  Chicago  v.  Klinkert,  94 
111.  App.  524;  Douglas  v.  Kansas  City,  147  Mo.  428,  48  S.  W.  851; 
Neumann  v.  La  Crosse,  94  Wis.  103,  68  N.  W.  654.  And  the  same 
is  true  where  the  ofi'icer  threatens  to  seize  and  sell  property,  the 
seizure  and  sale  seeming  imnrinent:  Hubbard  v.  Brainard,  35  Conn. 
563.  It  has  been  decided,  however,  that  in  case  a  person  is  arrested, 
and,  instead  of  standing  trial  and  proving  that  he  is  exempt  from  the 
operation  of  the  ordinance  requiring  the  license,  pays  the  tax,  he  can- 
not recover  it:  Bean  v.  Middlesboro,  22  Ky.  Law  l^cp.  415,  57  S.  W. 
47S. 

If  a  greater  sum  is  paid  for  a  license  than  is  legally  demandable 
the  excess  cannot  be  recovered,  if  there  has  been  no  compulsion  in 
collecting  it:  Camden  v.  Green,  54  N.  J.  L.  591,  33  Am.  St.  L'ep.  666, 
25  Atl.  357.  Thus,  in  Cook  v.  Boston,  91  Mass.  (9  Allen)  393,  ten 
dollars  were  exacted  and  paid  for  a  wagoner's  license,  when  it  was 
alleged  that  only  one  dollar  was  legal;  and  in  Emery  v.  Lowell.  127 
Mass.  138,  one  thousand  dollars  were  exacte<l  and  paid  for  a  liquor 
license,  when  it  was  averred  that  one  hundred  dollars  was  the  legal 
charge.  Yet  it  is  held  in  Kentucky  that  where  a  city  demands  a 
license  in  excess  of  that  prescribed,  the  cxr-ess,  paid  under  protest, 
is  recoverable:  Bruner  v.  Clay  City,  100  Ky.  567,  3S  S.  W.  1062; 
Board  of  Council  of  Ilarodsbury  v.  Eenfro,  22  Ky.  Law  Rep.  800,  58 
S.  "\V.  795.  It  would  seem  that  the  same  rule  would  apply  here  as 
when  the  whole  tax  is  illegal,  namely,  that  the  element  of  compulsion 
or   coercion  must    be  present  to    justify    a    recovery. 
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A  threat  to  close  a  person 's  business  unless  he  pays  a  license  tax 
demanded  of  him  is  a  circumstance  tending  to  make  payment 
thereof  involuntary:  See  Douglas  v.  Kansas  City,  147  Mo.  428,  48  S. 
W.  851.  Still  business  necessities  compelling  the  obtaining  of  a 
license  is  held  not  to  alter  the  voluntarv  character  of  the  payment: 
Custin  V.  Viroqua,  67  Wis.  314,  30  N.  W.  515.  When  a  license  for  a 
hack  is  paid,  upon  threat  to  stop  the  vehicle,  without  objection  except 
as  to  the  amount,  it  cannot  be  recovered  back:  Jackson  v.  Newman,  59 
Miss.  385,  42  Am.  Rep.  367.  But  the  payment  by  a  foreign  corpora- 
tion, under  protest,  of  a  license  tax  imposed  by  a  state  statute  is  held 
involuntary  and  recoverable,  if  the  statute  proves  unconstitutional, 
when  the  corporation  is  bound  to  submit  to  the  exaction  in  order  to 
protect  its  property  and  continue  its  business:  Scottish  etc.  Ins.  Co. 
V.  Herriott,  109  Iowa,  606,  77  Am.  St.  Eep.  548,  80  N.  W.  665.  To 
the  same  effect,  see  Eatterman  v.  Express  Co.,  49  Ohio  St.  608,  32  N. 
E.  754.  Sending  circulars  to  the  company  threatening  to  enforce  the 
law,  unless  the  tax  is  paid,  does  not  make  the  payment  compulsory: 
Yates  V.  Eoyal  Ins.  Co.,  200  111.  202,  65  N.  E.  726. 

The  payment,  under  protest,  of  a  license  tax  seems  to  be  consid- 
ered involuntary  by  some  authorities,  and,  if  not  legally  demandable, 
the  money  so  paid  may  be  recovered  back:  Walsh  v.  Denver,  11 
Colo.  App.  523,  53  Pac.  458;  Catoir  v.  Watterson,  38  Ohio  St.  319, 
It  is  believed,  however,  that  the  mere  fact  of  protest,  unless  some 
statute  so  declares,  does  not  take  the  payment  of  a  license  tax  out  of 
the  category  of  voluntary  payments. 

Money  paid  for  a  lottery  license,  which  affords  the  licensee  no 
protection,  is  voluntarily  paid,  where  the  licensee  has  knowledge  of 
pn  existing  law  forbidding  lotteries,  but  asserts  that  he  has  a  vested 
right  to  conduct  one:  Maysville  v.  Melton,  19  Ky.  Law  Eep.  1033, 
42  S.  W.  754. 

In  case  a  license  is  revoked  or  the  business  is  prohibited,  the 
licensee,  when  not  in  fault,  is  entitled  to  repayment  pro  tanto  of  the 
sum  paid  for  the  unexpired  time:  School  District  v.  Thompson,  51 
Neb.  857,  71  X.  W.  72S;  Pearson  v.  Seattle,  14  Wash.  438,  44  Pac. 
884.  The  Xew  York  statutes  authorize  the  restitution  of  money 
})aid  when  the  order  directing  a  license  is  reversed:  People  v. 
Sackett,  44  N.  Y.  Supp.  593,  15  App.  Div.  290.  Other  statutes  pro- 
vide for  the  return  of  the  money  advanced  if  the  license  is  denied: 
State  V.  Buechler,  10  S.  Dak.  156,  72  X.  W.  114.  When  the  license 
issued  is  not  such  as  is  applied  for,  and  the  licensee  refuses  to  accept 
it,  he  may  recover  back  the  money  paid:  Zcglin  v.  Board  of  Commrs., 
72  :\nnn."l7,  74  X.  W.  901. 

1.  Statutes  Authorizing  Recovery  of  Taxes. 
1.  General  Scope  and  Effect  of. — ^Many  statutes  have  been  enacted 
which   provide    for   the    refunding     or    recovery   of   void   and   illegal 
taxes,   and   the   hardships   incident   to   the   rigid   enforcement   of   the 
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doctrine  of  the  voluntary  payment  of  such  taxes  has  thereby  been 
somewhat  mitigated:  See  White  v.  Smith,  147  Ala,  232,  23  South. 
525;  Douch  v.  Board  of  Commissioners,  4  Ind.  App.  374,  30  N,  E. 
204;  Simonson  v.  West  Harrison,  5  Ind.  App.  459,  32  N.  E.  585; 
Iowa  K.  R.  Land  Co.  v.  Woodbury  County,  64  Iowa,  212,  19  N.  W. 
915;  Topeka  Commercial  etc.  Co.  v.  Board  of  Commissioners,  63  Kan. 
351,  65  Pac.  660;  McGhee  v.  Salem,  149  Mass.  238,  21  N.  E.  386; 
Monroe  Water  Co.  v.  Frenchtown,  98  Mich.  431,  57  N,  W.  268; 
Western  Ranches  v.  Custer  County  (Mont.),  71  Pac.  659;  People  v. 
Matthias,  78  App.  Div.  631,  81  N.  Y.  Supp.  1105;  Day  v.  Pelican,  94 
Wis.  503,  69  N.  W.  368;  Wilmington  v.  Ricaud,  90  Fed.  214.  These 
statutes  generally  provide  that  taxes  deemed  illegal  may,  on  making 
I)rotest,  be  paid  in  advance  of  the  time  when  they  can  be  enforced, 
and  within  a  certain  time  thereafter,  demand  may  be  made  for  their 
repayment. 

The  fact  that  the  taxes  are  voluntarily  paid  constitutes  no  defense 
under  such  statutes.  There  need  be  no  duress  to  authorize  a  recov- 
ery: Pacific  Coast  Co.  v.  Wells,  134  Cal.  471,  66  Pac.  657;  Du  Bois  v. 
Board  of  Commrs.,  10  Ind.  App.  348,  37  K  E.  1056;  Indianapolis  v. 
Morris,  25  Ind.  App.  409,  58  N.  E.  510;  Centennial  etc.  Min.  Co.  v. 
Juab  county,  22  Utah,  395,  62  Pac.  1024.  "This  is  not  a  common- 
law  action  to  recover  an  illegal  tax  paid  under  duress  in  law  or  in 
fact,"  says  Justice  O'Brien,  "nor  is  it  an  action  in  equity  to  re- 
move a  cloud  upon  title.  The  former  action  generally  requires  proof 
of  duress  of  some  kind  and  in  some  degree,  and  the  latter  is  based 
upon  the  theory  that  the  encumbrance  does  not  appear  upon  its  face 
to  be  void,  but  requires  extrinsic  evidence  to  show  that  it  is  void 
in  fact.  This  is  a  proceeding  under  a  special  statute  which  confers 
power  upon  the  supervisors  to  refund  to  any  person  the  amount  of 
sn  illegal  tax  collected  from  him,  and  upon  the  county  judge  power 
to  direct  that  it  be  refunded  in  case  tlie  board  refuse  or  neglect  to 

Ijerfbrra  the  duty  implied  in  the  statute The  proceeding  was 

not  governed  by  the  technical  rules  that  apply  to  actions  at  law  to 
recover  money  voluntarily  paid,  or  to  suits  in  equity  to  remove  a 
cloud  from  title.  The  statute  furnishes  a  convenient  and  summary 
remedy  which  enables  the  county  to  restore,  without  litigation  or 
expense,  what  it  ought  not  to  retain;  and  a  citizen  who  has  paid  an 
illegal  tax,  without  waiting  to  have  his  property  advertised  and  sold, 
to  obtain  justice":  Matter  of  Adams  v.  Board  of  Supervisors,  154 
N.  Y.  619,  42  N.  E.  144.  Indeed,  it  would  seem  that  voluntary  pay- 
ments are  especially  within  the  purview  of  the  statutes;  for  if  the 
payment  is  involuntary  the  taxpayer  may  recover  it  independently 
of  statute,  though  perhaps  not  so  readily.  If  a  payment  is  in  fact 
compulsory,  it  may  be  recovered  though  the  taxpayer  has  not  com- 
plied with  the  conditions  imposed  by  the  statute:  Pere  Marquette 
R.  R.  Co.  V.  Ludingtou   (Mich.),  95  N.  W.  417. 
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Statutes  providing  that  taxes  illegally  or  erroneously  assessed  and 
collected  may  be  refunded  are  mandatory,  notwithstanding  their 
language  is  permissive  only.  They  confer  upon  the  public  author- 
ities to  which  they  are  directed,  not  only  the  right,  but  the  duty,  to 
refund  such  taxes:  Indianapolis  v.  McAvoy,  86  Ind.  587;  De  Pauw 
Plate-Glass  Co.  v.  Alexandria,  152  Ind.  443,  52  N.  E.  608;  Indiana- 
polis V.  Kitzinger,  24  Ind.  App.  65,  56  N.  JJ.  141.  And  when  the 
right  to  a  refunding  of  taxes  is  established,  mandamus  will  lie  to 
compel  the  proper  authorities  to  act:  People  v.  Supervisors,  51  N.  Y. 
401;  People  v.  Supervisors,  65  N.  Y.  300.  Under  the  California 
statute,  however,  it  is  held  that  mandamus  will  not  lie  to  compel 
action  in  any  particular  case,  the  power  granted  by  the  statute  being 
judicial:  Younger  v.  Board  of  Supervisors,  68   Cal.  241,  9  Pac.   103. 

In  order  to  recover  a  tax  under  the  Indiana  statute,  it  must  appear 
that  the  taxes  were  "wrongfully  assessed"  against  the  plaintiff. 
A  tax  may  be  irregularly  and  unlaw^fully  assessed,  and  yet  not  be 
"wrongfully  assessed,"  within  the  meaning  of  the  statute:  Board 
of  Commrs.  v.  Armstrong,  91  Ind,  528,  536.  ' '  In  order  to  make  a 
case  within  the  statute,  it  must  be  shown,  not  only  that  the  special 
assessment  was  made  by  an  unauthorized  and  in  an  irregular  manner, 
l)ut  also  that  the  property  upon  which  the  taxes  were  laid  was  not 
justly  subject  to  the  assessment.  It  is  not  enough  to  show  that  the 
bpecial  assessment  was  irregular  and  unauthorized,  for  it  must  also 
be  shown  that  the  taxes  were  unjustly  levied":  Durham  v.  Board  of 
Commrs.,  95  Ind.  182;  Board  of  Commrs.  v.  Murphy,  100  Ind.  570. 
As  stated  by  the  supreme  court  of  Wyoming,  it  is  not  sufficient, 
under  the  statute,  that  some  irregular  or  unauthorized  method  was 
resorted  to  in  the  assessment,  but  it  must  appear  that  the  tax  itself 
was  erroneous  or  illegal;  that  is,  that  it  was  not  justly  or  equitably 
due  from  the  taxpayer:  Carton  v.  Board  of  Commrs.  (Wyo.),  69 
Pac.  1013. 

Under  the  California  statute,  a  suit  for  taxes  illegally  collected 
cannot  be  maintained,  in  a  federal  court:  Smith  v.  Kadcliffe,  87 
Fed.  964.  Nor  is  interest  recoverable:  Savings  etc.  Soc.  v.  San 
Prancisco,  131  Cal.  356,  63  Pac.  665,  It  has  been  held,  however, 
that  when  taxes  are  illegally  exacted,  the  payor  may  recover  interest 
thereon  from  the  time  of  payment:  Galveston  county  v,  Galevston 
Gas  Co.,  72  Tex.  509,  10  S,  W,  583, 

The  right  under  a  statute  to  recover  an  illegal  tax  paid  under  pro- 
test applies  to  a  business  or  occupation  tax  paid  under  a  void  or- 
dinance: Caldwell  v.  Lincoln,  19  Neb.  569,  27  X.  W.  647,  It  is  ad- 
judged in  Grimley  v.  Santa  Clara  County,  68  Cal.  575,  90  Pac. 
840  however,  that  an  erroneous  or  illegal  license  tax  voluntarily  paid 
is  not  within  section  3804  of  the  Political  Code  of  California.  A 
county  is  not  a  municipal  corporation  within  the  meaning  of  the 
^Yyoming  statute  authorizing  a  recovery  of  taxes:   Board  of  Commrs. 
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V.  Searight  Cattle  Co.,  3  Wyo.  777,  31  Pac.  268.  And  the  Tennessee 
statute  providing  for  the  recovery  of  illegal  or  unjust  state  taxes, 
does  not  apply  to  taxes  paid  to  cities  or  counties:  Little  Rock  etc. 
E.  E.  Co.  V.  Williams,  101  Tenn.  146,  46  S.  W.  448.  As  to  whether 
section  3819  of  the  Political  Code  of  California  has  any  application 
to  local  street  assessments,  see  Davis  v.  San  Francisco,  115  Cal.  67, 
46  Pac.  863;  Gill  v.  Oakland,  124  Cal.  335,  342,  57  Pac.  150.  The 
word  "taxes"  in  an  ordinance  authorizing  the  refunding  of  errone- 
ous or  illegal  taxes  applies  to  special  assessments:  Eobinson  v.  Bur- 
lington, 50  Iowa,  240.  The  statute  of  Iowa  does  not  apply  to  an. 
illegal  tax  voted  in  aid  of  a  railroad,  after  it  has  been  paid  to  the 
railroad  company:  Butler  v.  Board  of  Commrs.,  46  Iowa,  326.  A  tax 
in  excess  of  the  constitutional  limit  is  within  the  Nebraska  statute: 
Chicago  etc.  K.  E.  Co.  v.  County  of  Nehama,  50  Neb.  393,  69  N.  W. 
958. 

2.  Protest— Necessity  and  Sufiiciency  of.— If  there  is  no  compul- 
sion in  the  payment  of  taxes,  the  legal  effect  of  payment  is  nfft 
altered,  in  absence  of  any  statutory  provisions,  by  protest.  The 
irjere  fact  of  protest  does  not,  under  ordinary  circumstances,  render 
a  payment  involuntary  and  recoverable:  Dear  v.  Varuum,  80  Cal.  86, 
22  Pac.  76;  Conlding  v.  Springfield,  19  111.  App.  167;  White  v.  Mill- 
brook,  60  Mich.  532,  27  N.  W.  674;  Baker  v.  Big  Eapids,  65  Mich.  76, 
31  N.  W.  810;  Chapel  v.  Franklin,  58  Neb.  544,  78  N.  W.  1062; 
Fuller  V.  Elizabeth,  42  N.  J.  L.  427;  Whitbeek  v.  Minch,  48  Ohio  St. 
210,  31  N.  E.  743;  Union  Ins.  Co.  v.  Allegheny,  101  Pa.  St.  250; 
Stowe  V.  Stowe,  70  Vt.  609,  41  Atl.  1024.  For  authorities  intimating 
the  contrary,  see  Winzer  v.  Burlington,  OS  Iowa,  279,  27  N.  W.  241; 
Brown  v.  Greenhow,  80  Va.  118;  Erskine  v.  Van  Arsdale,  15  Wall.  75. 
"It  is  undoubtedly  true,"  observes  Justice  Kent  in  Eogers  v.  Green- 
bush,  58  Me.  395,  "that  many  cases  may  be  found  in  our  court  and 
in  that  of  Massachusetts,  where  actions  to  recover  back  money  paid 
for  taxes,  under  protest,  have  been  sustained.  But  on  examination, 
they  will  be  found  to  be  cases  where  the  party  saing  was  not  an  in- 
habitant, and  therefore  not  liable  to  be  assessed  at  all,  or  where  the 
assessment  was  for  both  real  and  personal  estate,  or  for  personal 
estate  only,  and  the  collector's  warrant  authorized  and  directed  the 
enforcement  by  seizure  of  property  or  tlie  arrest  of  the  body.  The 
reason  why  in  these  cases  the  party  was  allowed  his  action  to  recover 
back  money  paid  thus  paid,  is  that  the  party  had  no  other  mode  by 
which  he  could  assert  his  rights,  or  have  any  hearing,  or  test  in  any- 
way the  legality  of  the  tax  and  of  the  proceedings  under  it.  It  wa» 
deemed  unjust,  if  not  unconstitutional,  to  allow  any  officers  to  issue 
a  final  execution,  pcrem[itory  and  absolute  and  severe  in  its  terms,, 
beyond  even  an  execution  from  a  court,  without  allowing  the  party 
charged  some  opportunity,  in  some  form,  to  have  a  judicial  investi- 
gation and  determination  of  the  questions  raised.     But  this  is  excep- 
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tional,   and   allowed   in   those   cases   only,  when   otherwise   the   party 
"would  be  remediless." 

Says  Chief  Justice  Shaw:  "The  only  ground  upon  which  a  party 
is  allowed  to  pay  a  tax  or  assessment  under  protest,  and  afterward 
maintain  an  action  to  recover  it  back,  is  when  the  tax  was  wholly 
void,  a  mere  nullity;  when  a  party  can  have  no  action  or  take  no 
appeal,  and  when  the  collector  appears  with  his  warrant,  he  nrust 
pay  or  have  his  person  arrested  or  property  taken,  then  he  pays 
under  a  species  of  duress;  and  as  the  tax  was  wholly  void,  as,  when 
the  party  was  not  an  inhabitant  and  not  liable  to  pay  any  tax,  the 
city  or  town  into  whose  treasury  it  has  been  paid  cannot  equitably 
retain     it:  Wright  v.  Boston,  9  Cush.  233,  241. 

If  the  payment  of  a  void  and  illegal  tax  is  paid  under  compulsion 
or  duress,  no  specific  protest  is  necessary  on  the  part  of  the  payor, 
in  the  absence  of  a  statute  prescribing  it,  in  order  to  entitle  him  to 
recover  it  back:  Cox  v.  Welcher,  68  Mich.  ^3,  13  Am.  St.  Kep.  339, 
36  N.  W.  69.  And  where  a  statute  provides  that  anyone  paying  a 
tax  under  protest  may,  within  thirty  days  thereafter  sue  for  and  re- 
cover the  same,  if  shown  to  be  illegal,  no  protest  is  required  when  the 
tax  is  involuntarily  paid:  Pere  Marquette  E.  R.  Co.  v.  Ludington 
(Mich.),  95  N.  W.  417.  "No  protest  was  required,"  remarked  Justice 
Carpenter,  "either  before  this  statute  was  passed  or  since,  to  recover 
the  taxes  in  question,  because  they  were  paid  involuntarily."  One 
paying  taxes  in  excess  of  the  constitutional  limit  may  recover  such 
excess,  in  Nebraska,  although  they  were  not  paid  under  protest: 
Dakota  County  v.  Chicago  etc.  Ey.  Co.,  63  Xeb.  405,  SS  N.  W.   6G3. 

In  making  a  protest  against  the  payment  of  a  tax,  in  those  cases 
where  the  statute  requires  it,  a  substantial  compliance  with  the 
statutory  requirement  is  sufficient:  See  Mackay  v.  San  Francisco,  128 
Cal.  678,  61  Pa.  St.  328.  Xo  technicality  of  averment  isnecessary,  but 
there  should  be  something  to  point  out  the  true  cause  of  complaint: 
Peninsula  Iron  Co.  v.  Crystal  Falls,  60  Mich.  79,  26  X.  W.  840. 
Under  some  of  the  special  statutes,  the  ground  of  protest  must  bo 
stated  therein  specifically  and  with  particularity:  See  Omaha  v. 
Kountz,  2o  X"eb.  60,  40  X^.  ^Y.  597;  IMcClay  v.  Lincoln,  32  Xeb.  412, 
49  X.  AV.  282;  Davis  v.  Otoe  county,  55  Xeb.  677,  76  X.  W.  465. 
One  seeking  to  recover  a  tax  voluntarily  paid  under  such  statutes 
must  state  specifically  to  the  tax  collector,  so  it  is  held  in  Bankers' 
Life  Assn.  v.  Board  of  Commrs.,  61  Xeb.  202,  S5  X.  W.  54,  the 
ground  of  his  objeetiou,  and  have  it  noted  in  the  tax  receipt,  which 
is  to  bo  attached  to  the  claim  filed  with  the  county  board.  And  the 
objection  must  be  made  at  the  time  of  payment.  But  under  some 
classes  of  cases  provided  for  by  statute,  no  formal  protest  is  neees- 
ary:  Custer  County  v.  Chicago  etc.  E.  E.  Co.,  62  Xeb.  657,  87  X.  W. 
341.  A  receipt  for  taxes,  across  the  face  of  which  is  written,  "i'aid 
under  protest,  to  protect  property  from  being  sold,  and  on  account 
of    taxes    being    illegal^"    establishes    a    XJ''^*'^^'^t    suiliciently    specific. 
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when  the  whole  proceeding  on  which  the  taxes  were  founded  was 
without  jurisdiction  and  void:  Whitney  v.  Port  Huron,  88  Mich. 
£68,  24  Am.  St.  Eep.  291,  50  N".   W.  316. 

The  tax  must  be  shown  to  be  illegal  for  the  reasons  specified  in 
the  protest,  to  authorize  a  recovery  of  taxes  voluntarily  paid  under 
protest:  Peninsula  Iron  etc.  Co.  v.  Crystal  Falls,  60  Mich.  510,  27  N. 
W.  666;  Hinds  v.  Belvidere,  107  Mich.  66 1,  65  N.  W.  544;  Aurora 
Iron  Min.  Co.  v.  Ironwood,  119  Mich.  325,  78  N.  "W.  126.  But  the 
taxpayer  is  not  limited  to  the  reasons  stated  in  his  protest  when  the 
payment  is  compulsory  and  the  action  for  recovery  is  not  under  the 
statute:  Woodmere  Cemetery  Assn.  v.  Springwell  (Mich.),  90  N.  W. 
277. 

3.  Demand  for  Return. — Demand  is  not  prerequisite  to  maintain- 
ing a  suit  to  recover  back  the  amount  of  an  illegal  tax  paid  under 
duress,  or  under  such  circumstances  that  the  payment  cannot  be 
considered  voluntary:  Board  of  Commrs.  v.  Cutter,  3  Colo.  349; 
Aetna  Ins.  Co.  v.  Mayor  etc,  of  New  York,  153  N.  Y.  331,  47  N.  E. 
593;  Greenbaum  v.  King,  4  Kan.  284,  96  Am.  Dec.  172.  Under  the 
statutes  which  authorize  the  refunding  of  illegal  taxes,  however,  a 
prior  demand  is  ordinarily  essential  to  the  maintenance  of  a  suit  to 
enforce  the  taxpayers  statutory  right:  Bibbins  v.  Clark,  90  Iowa, 
230,  57  N.  W.  884,  59  N.  W.  290;  Carton  v.  Board  of  Commrs. 
(Wyo.),  69  Pac.  1013.  And  when  the  statute  declares  a  certain  time 
within  which  demand  for  repayment  shall  be  made  before  bringing 
suit,  the  statute  is  mandatory  in  that  respect,  and  an  action  cannot 
be  brought  without  first  making  demand  within  the  time  prescribed: 
Eichmond  etc.  E.  E.  Co.  v.  Eeidsville,  109  N.  C.  494,  13  S.  E.  865; 
Hatwood  v.  Fayetteville,  121  N.  C.  207,  28  S.  E.  299;  Bristol  v. 
Morganton,  125  N.  C.  365,  34  S.  E.  512. 

A  demand  for  the  return  of  taxes  is  held  sufiicient  if  it  specifies 
the  taxes  sought  to  be  recovered,  the  ground  upon  which  their  re- 
turn is  demanded,  and  includes  a  demand  for  repayment:  Custer 
bounty  V.  Chicago  etc,  E.  E.  Co.,  62  Neb.  657,  87  N.  W.  341. 
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BERNHARDT  v.   CURTIS. 

[109  La.  171,  33  South.  125.] 

PRACTICE.— Where  a  Statement  of  Facts  is  required,  the 
formal  statement,  signed  by  the  judge,  or  by  the  parties  or  their 
counsel,  may  be  waived  by  consent  or  acquiescence,     (p.  448.) 

BANKRUPTCY.— The  Adjudication  of  a  Lessee  as  bankrupt, 
at  a  time  wlien  he  owes  no  rent,  does  not  terminate  the  lease,  (pp. 
449.) 

BANKRUPTCY.— The  Obligation  of  a  Lessee  for  Rent  accru- 
ing after  his  bankruptcy,  under  a  lease  previously  entered  into,  is 
not  barred  by  his  discharge,  nor  is  the  indorser  of  notes  given  for 
such  rent  released,     (pp.  448,  451.) 

McCloskey_  &  Benedict,  for  the  appellant. 

B.  R.  Forman,  Jr.,  and  Benjamin  Rice  Forman,  for  the  re- 
spondent. 

Action  to  recover  rent  claimed  to  be  due  under  a  lease.  The 
defendant  insisted  that  he  and  his  sureties  were  released  from 
liability  under  the  lease  by  his  discharge  under  the  banl^ruptcy 
act  of  1898.  The  trial  court  gave  judgment  for  the  plaintiff, 
which  was  affirmed  by  the  court  of  appeals  of  the  parish  of  JSTew 
Orleans.  Thereupon  tlie  defendant  brought  certiorari  to  the  su- 
preme court. 

Upon  the  first  hearing  of  the  cause,  judgment  was  entered 
setting  aside  and  rejecting  the  judgment  of  the  court  of  appeals; 
and  directing  that  judgment  be  entered  against  the  plaintifE 
for  all  costs  of  the  proceeding.  Afterward  an  application  for 
a  rehearing  was  filed,  and  thereupon  a  rehearing  was  granted 
upon  the  ground  that  the  former  opinion  of  the  court  had  been 
predicated  upon  an  erroneous  statement  appearing  in  the  brief 
of  counsel  for  plaintiff  that  there  was  but  one  question  in  the 
case,  and  that  was,  whether  the  bankruptcy  of  the  maker  of  tlie 
rent  note  released  his  surety.  The  opinion  upon  rclicaring  was 
delivered  by 

*'''*  MOXROE,  J.  It  is  alleged  in  the  application  for  rehear- 
ing tliat  the  court  failed  to  notice  the  cases  of  Ludeling  v.  Fclton. 
29  La.  ^'^^  Ann.  720,  and  Serra  e  Hijo  v.  Hoffman.  30  La.  Ann. 
67,  that  the  judgment  rendered  is  in  conflict  with  section  IG 
of  the  bankrupt  law  (U.  S.  Comp.  Stats.  1901,  p.  312S),  and 
that  '"the  court  overlooked  the  fact  that  there  is  no  evidence  to 
sustain  the  defense  in  the  record;  no  lease;  no  statement  of 
facts." 

If  the  conclusion  upon  which  the  judgment  rendered  is  pred- 
icated be  correct — i.  e.,  if  it  be  true  that  the  lease  was  absolutely 
terminated  by  the  bankruptcy  of  the  lessee — the  judgment  ren- 
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dered  does  not  conflict  with  the  cases  or  with  the  law  referred  to, 
since  there  is  nothing  in  either  to  sustain  the  proposition  that 
a  surety  continues  to  be  liable  for  the  obligations,  which  would 
otherwise  thereafter  mature  under  a  lease  which  has  ceased  to 
exist.  As  to  the  remaining  ground  upon  which  the  applica- 
tion for  rehearing  is  based,  it  is  true  that  no  lease  was  offered 
in  evidence,  but  the  notes  sued  on  are  in  the  record,  and  read, 
"For  value  to  be  received  in  rent  for  the  month  of,"  etc.,  thus 
showing  the  consideration  for  which  they  were  given  more  par- 
ticularly when  considered  in  connection  with  the  following  cir- 
cumstances : 

In  the  petition  for  the  writ  of  review  it  is  alleged  that  "the 
amount  in  dispute  is  small,  the  principle  involved  important 
and  far-reaching,  and  the  question  presented  purely  one  of  law. 
The  facts  being  simple  and  admitted,  the  requirements  under 
the  decree  ....  in  Charlton  v.  McConnell,  104  La.  230,  28 

South.  1014,  are  fulfilled The  facts  briefly  stated  are: 

One  Savell  was  the  tenant  of  Bernhardt,  who  held  SavelFs 
notes,  indorsed  by  Curtis,  petitioner.  Savell  was  adjudicated  a 
bankrupt  the  fifteenth  day  of  June,  1900,  at  Avhich  date  no  rent 
vras  due.  Bernhardt,  losing  his  recourse  against  Savell,  ten- 
ant, by  operation  of  the  bankruptcy  law,  sued  Curtis,  surety, 
on  two  of  a  series  of  notes,  maturing  after  the  adjudication  in 
bankruptcy.  Curtis  answered,  admitting  his  indorsement,  but 
averring  'that  the  said  notes,  and  his  indorsement  thereon,  im- 
port no  legal  obligation  against  this  defendant  for  the  follow- 
ing, among  other,  reasons :  That  Frank  Morgan  Savell,  the 
party  for  whom  respondent  indorsed  said  notes,  was  the  lessee 
of  the  plaintiff  herein,  and  was  such  at  the  date  of  the  indorse- 
}nent  of  said  notes;  that  said  Savell,  upon  his  own  petition,  was 
adjudged  a  bankrupt  in  the  honorable  ^"^^  the  United  States 
district  court  on  the  fifteenth  day  of  June,  1900;  that  at  said 
date  no  rent  was  due  or  owing  plaintiff  by  said  bankrupt,  and 
no  rent  has  subsequently  become  due  or  exigible  for  the  reason 
tliat  under  the  bankrupt  laws  of  the  United  States  tlie  ad- 
judication in  bankruptcy  terminated  all  leases  and  all  con- 
tractual obligations  arising  thereunder  or  flowing  therefrom; 
tliat  only  rent  already  due  is  a  claim  in  bankruptcy,  and  the 
rent  which  is  herein  sued  for  became  due  subsequent  to  said 
{idjudication;  that,  moreover,  under  said  law,  the  lessor  became 
repossessed  of  the  leased  premises  by  the  fact  of  the  adjudica- 
tion, for  such  disposition  as  to  him  may  seem  meet  and  proper, 
and  it  is  against  good  morals,  conscience,  and  equity  that  he 
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can  enjoy  the  rent  of  said  premises  by  reason  of  his  possession, 
and  sue  for  rent  never  exigible  because  without  consideration; 
and  that,  in  any  event,  the  contract  of  suretyship  is  ancillary 
io  and  dependent  upon  the  lease  aforesaid,  and,  said  lease  hav- 
ing fallen,  and  being  now  nonexistent,  no  legal  obligation  can 
arise  tliereunder,  and  hence  the  liability  of  respondent,  if  any 
there  was,  terminated  and  ended  at  the  caducity  of  said  lease." 

"Under  the  bankruptcy  act  only  real,  existing  claims  are 
l)rovable  debts:  Bankrupt  Act  1898,  sec.  63,  subd.  1  (U.  S. 
Comp.  Stats.  1901,  p.  3447).  Contingent  liabilities  are  not 
provable,  and  that  rent  not  yet  accrued  is  such  a  liability  is  now 
established  jurisprudence.  This,  though,  was  offset  by  the  law 
giving  to  the  landlord  the  immediate  possession  of  his  premises 
upon  the  adjudication,  for  such  disposition  as  he  sees  fit.  But 
it  never  contemplated  his  right  to  retake  it,  and  to  sue  for  his 
rent  besides." 

Following  these  allegations  is  an  argument,  with  citation  of 
authority  in  support  of  the  legal  propositions  upon  which  the 
petitioner  relies,  and  it  is  then  alleged  "that  the  only  defense 
to  the  above  proposition  advanced  by  the  plaintiff  was  section 
16  of  the  bankruptcy  act  (U.  S.  Comp.  Stats.  1901,  p.  3428), 
which  in  terms  provides  that  the  obligations  of  coguarantors  of 
the  principal  shall  not  be  affected  by  his  discharge." 

After  the  writ  of  review  had  been  issued  and  the  record  had 
been  sent  up  agreeably  to  the  order  made  upon  this  petition, 
counsel  ^'"^  for  petitioner  filed  a  brief,  in  which  they  say,  inter 
alia:  "There  is  but  one  question  presented  by  this  writ  of  re- 
view. Was  the  obligation  herein  sued  on  ever  in  existence? 
What  might  or  might  not  be  the  effect  of  obligations  once  in 
esse  is  not  presented  here.  The  facts  are  not  disputed.  Xo 
witness  was  examined  in  either  court.''  And  then  follows  a 
repetition  of  the  statement  of  facts  contained  in  the  petition. 
To  all  this  the  counsel  who  then  represented  the  plaintiff  replied 
by  means  of  a  brief,  the  opening  sentence  of  which  reads : 
''There  is  but  one  question  in  this  case.  Does  the  bankruptcy  of 
the  maker  of  a  rent  note  release  his  surety?"  He  then  argues 
tlie  question  thus  stated,  and  joins  the  opposing  counsel  in  in- 
voking a  decision  from  this  court,  without  in  any  way  ques- 
tioning the  correctness  or  sufficiency  of  their  statement  of  the 
facts  or  the  manner  in  which  it  has  been  presented. 

In  acting  upon  the  case  originally,  therefore,  this  court  had 
before  it  a  statement  distinctly  propounded  by  one  side  and 
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acquiesced  in  by  the  other,  purporting  to  include  all  the  facts 
essential  to  a  decision,  and  this  was  accompanied  by  assurances 
from  both  sides  that  there  was  but  one  question,  and  that  a 
question  of  law,  to  be  considered.  Further  than  this,  the  pres- 
ent counsel  for  plaintiif  does  not  even  now  challenge  the  truth 
of  the  statement  that  "no  witness  was  examined  in  either 
court,"  nor  does  he  assert  that  any  other  facts  than  those 
which,  in  the  manner  related,  have  been  here  presented,  were 
presented  to  or  acted  on  by  the  courts  in  which  the  case  was 
originally  tried.  It  would  seem,  under  these  circumstances, 
that  this  court  had  the  right  to  assume  that  all  the  facts  neces- 
sary to  the  action  invoked  by  both  litigants  were  admitted  and 
appeared  in  the  record,  and  it  is  hardly  correct  to  say  that  it 
had  before  it  no  evidence  to  sustain  the  defense,  and  no  state- 
ment of  facts. 

A  re-examination  of  the  case  has,  however,  led  to  a  clifTcront 
conclusion  from  that  heretofore  expressed  as  to  the  main  ques- 
tion of  law.  The  text  of  the  bankruptcy  act  and  the  federal 
jurisprudence  leave  no  room  for  a  doubt  that  a  claim  for  rent 
accruing  (under  a  lease  previously  entered  into)  after  the' 
lessee  has  been  adjudicated  a  bankrupt  is  not  provable  ^'^ 
against  his  estate,  and  hence  is  not  barred  by  his  discharge : 
Bankrupt  Act  1898,  sec.  63  (U.  S.  Comp.  Stats."  1901,  p.  3447)  ; 
In  re  Collignon,  4  Am.  Bank.  Eeg.  250;  In  re  Commercial  Bul- 
letin Co.,  2  AVoods,  220,  Fed.  Cas.  Ko.  3060 ;  Bailey  v.  Loeb,  2 
Woods,  578,  Fed.  Cas.  No.  739;  In  re  Ells  (D.  C.),  98  Fed. 
967;  Atkins  v.  Wilcox,  44  C.  C.  A.  626,  105  Fed.  595.  The 
same  doctrine  is  applied  to  assessments  on  corporate  stock, 
and,  generally,  to  obligations  upon  continuous  contracts  which 
accrue  after  the  bankruptcy  of  the  obligor:  16  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  pp.  776,  777;  5  Cyc.  397. 

It  has  been  held  by  the  United  States  district  courts  for 
Kentucky  and  North  Carolina  that  the  lessee's  adjudication  as 
a  bankrupt  terminates  the  lease,  severs  the  relations  of  landlord 
and  tenant,  and  places  the  parties,  so  far  as  the  future  is  con- 
cerned, in  the  same  position  as  though  no  lease  had  ever  ex- 
isted: In  re  Jefferson  (D.  C),  93  Fed.  951;  Bray  v.  Cobb  (D. 
C),  100  Fed.  270. 

In  re  Ells  (T>.  C),  98  Fed.  967,  however.  Judge  Lowell,  of 
the  ^Massachusetts  court,  quoting  the  language  of  Judge  Evans 
of  the  Kentucky  court,  said:  "With  all  respect  to  the  learned 
judge,  I  must  think  the  above  remarks  made  somewhat  hastilv, 
\inle?s  they  are  to  be  taken  as  limited  to  the  particular  lease  in 
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question,  or  made  to  depend  upon  some  particular  provision  of 
the  statutes  of  Kentucky.  Let  us  consider  an  actual  example. 
A  lease  recently  examined  was  made  for  a  term  of  sevSral  hun- 
dred 5'ears,  upon  a  payment  of  sixteen  thousand  dollars  at  the 
beginning  of  the  term,  and  subject  to  a  future  rent  of  one 
dollar  a  year,  if  demanded  by  the  lessor.  Clearl)' ,  this  would 
be  an  asset  of  the  bankrupt's  estate,  which  the  trustee  would 
almost  certainly  elect  to  assume;  and  I  can  find  nothing  in 
the  bankrupt  act  which  would  terminate  the  lease,  and  entitle  the 
landlord  to  possession.  Many  existing  ground  leases  also  would 
certainly  be  assumed  by'  the  trustee  in  bankruptcy  of  the  lessee, 
and  it  would  be  unjust  to  hold  them  terminated  by  the  adjudica- 
tion. It  follows,  then,  that  the  lease  here  in  question  was  not 
determined  by  the  bankruptcy  of  the  lessee,  but  only  by  the  re- 
entry of  the  lessor." 

In  Atkins  v.  Wilcox,  44  C.  C.  A.  626,  105  Fed.  595,  the 
United  States  circuit  court  of  appeals  sitting  in  New  Orleans 
^''^  considered  both  questions — i.  e.,  whether  rent  accruing 
after  the  bankruptcy  of  the  lessee,  under  an  unexpired  lease,  is 
provable  against  his  estate,  when  no  rent  is  due  at  the  time  of 
the  adjudication,  and  whether  the  bankruptcy  of  the  lessee 
terminates  the  lease,  and  it  disposed  of  the  case  by  affirming  the 
judgment  of  the  district  court  to  the  effect  that  the  claim  for 
rent  accruing  after  the  adjudication  is  not  provable  in  bank- 
ruptc}',  because  contingent.  As  to  the  other  question,  the  de- 
cisions of  the  district  courts  hereinbefore  referred  to  were  re- 
viewed, but  it  was  not  considered  necessary  to  say  which  of 
them  correctly  interprets  the  law,  the  opinion  of  the  court  con- 
cluding as  follows :  "It  is  not  clear  that  this  leasehold  is  an  asset 
of  the  bankrupt's  estate  which  the  trustee  would  almost  certainly 
elect  to  assume,  or  that  the  court  should,  on  its  own  motion  or  on 
the  motion  of  creditors,  require  him  to  assume.  Nor  is  it  quite 
clear  what  he  could  do  with  it  if  he  did  assume  it.  It  is  not 
necessary  for  us  to  hold  that  the  adjudication  in  bankruptcy 
terminated  this  lease,  and  absolved  the  relations  between  the 
landlord  and  tenant  thereby  created;  nor  is  it  necessary  or 
prudent  to  announce  in  advance  what  the  holding  should  be  in 
any  given  case  which  may  arise." 

In  view,  therefore,  of  the  difference  of  opinion  among  the 
judges  of  the  district  courts,  and  of  the  failure  of  the  higher 
federal  tribunal  to  determine  between  them,  the  question  at 
issue  may  be  regarded  as  unsettled  in  the  courts  specially 
charged  with  the  interpretation  of  the  bankrupt  law. 

Am.  St.  Rep.,  Vol.  94—29 
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Dealing  with  it  from  that  point  of  view,  like  the  district 
judge  for  Massachusetts,  we  "find  nothing  in  the  bankrupt  act 
which  would  terminate  the  lease  and  entitle  the  landlord  to 
possession."  And  we  are  unable  to  reconcile  the  established 
federal  jurisprudence  to  the  effect  that  his  adjudication  as  a 
bankrupt  does  not  relieve  the  lessee  of  his  obligation  with  re- 
spect to  rent  subsequently  accruing  under  an  unexpired  lease 
with  the  proposition  that  the  effect  of  such  adjudication  is  to 
terminate  the  lease.  Nor  is  it  clear  to  us  how  the  latter  proposi- 
tion can  be  maintained  consistently  with  the  idea  that  the 
trustee  of  the  bankrupt  lessee  may,  of  his  own  notion,  or  by 
direction  of  the  court  elect  to  assume  the  unexpired  lease  as  an 
asset  of  the  estate,  since,  *^**  if  the  lease  t-erminates  with  the 
adjudication,  there  would  appear  to  be  nothing  to  be  assumed. 

Under  our  state  law  the  practice  has  always  been  to  treat 
an  unexpired  lease  as  an  asset  to  be  included  in  the  schedule  of 
property  surrendered,  and.  although  no  particular  case  suggests 
itself  at  the  moment  in  which  the  effect  of  such  surrender  upon 
the  obligations  of  the  lessee's  sureties  has  been  considered,  there 
would  seem  to  be  no  good  reason  why,  if  there  had  been  in  the 
state  law  a  provision  similar  to  that  contained  in  the  federal 
statute  (meaning  section  16  [U.  S.  Comp.  Stats.  1901,  p.  342S]), 
such  provision  should  not  have  been  enforced.  Upon  the  other 
hand,  it  has  been  held  by  this  court  that  the  bankruptcy  laws 
of  the  United  States  undertake  to  "regulate  and  govern  the 
rights  and  obligations  of  the  bankrupt  only";  that  "out  of  a 
superabundance  of  caution  ....  the  five  thousand  one  hun- 
dred and  eighteenth  section  of  the  United  States  Eevised  Stat- 
utes declares,  ''No  discharge  shall  release,  discharge,  or  affect 
any  person  liable  for  the  same  debts  for,  or  with,  the  bankrupt , 
either  as  partner,  joint  contractor,  indorser,  surety  or  other- 
wise,' but  that  in  determining  the  effect  of  the  discharge  in 
bankruptcy  of  the  principal  upon  the  obligation  of  his  surety, 
the  law  of  Louisiana  alone  governs,  and  that  under  it  the  surety 
is  not  released  by  such  discharge":  Ludeling  v.  Felton,  29  La. 
Ann.  719 ;  Serra  e  Hijo  v.  Hoffman,  30  La.  Ann.  G7. 

If  the  petitioner  now  before  the  court  is  dissatisfied  with  thi.s 
construction  and  application  of  the  law  of  Louisiana,  he  finds 
himself  confronted  with  the  fact  that  the  bankruptcy  law  was 
enacted  by  the  Congress  of  the  United  States  in  the  exercise  of 
constitutional  authority,  and  he  must  needs  ask  himself  whether 
tlie  pro\dpion  of  that  law  limiting  its  operation  to  the  bankrupt 
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himself  is  not  germane  to  the  subject,  and  competent  legisla- 
tion, and  whether  the  construction  for  which  he  contends  does 
not  destro_y  the  effect  of  that  limitation  by  operating  the  release 
of  the  sureties  of  a  bankrupt  lessee  with  respect  to  a  part  of  his 
contract. 

Keferring  to  the  construction  placed  upon  that  provision  by 
the  federal  judiciary,  it  will  be  found  that  in  the  case  of  Wolf 
V.  Stix,  99  U.  S.  8,  the  supreme  court  of  the  United  States  was 
dealing  with  a  liability  which,  though  contingent,  was  provable 
^^^  in  bankruptcy,  and  from  which  the  principal  debtor  was, 
therefore,  released  by  his  discharge.  And.  though  a  case  was 
stated  by  way  of  illustration  in  which  the  release  of  the  surety 
would  result  from  the  discharge  in  bankruptcy  of  the  principal 
debtor,  the  sureties  in  the  case  then  before  the  court  were  held 
liable  notwithstanding  such  discharge  of  their  principal. 

In  the  case  now  before  this  court  the  obligation  of  the  lessee 
for  rent  accruing  after  his  bankruptcy  belongs  to  that  class  of 
contingent  liabilities  which,  as  we  have  seen,  is  not  provable 
against  the  estate  of  the  bankrupt,  and  from  which  the  bank- 
rupt himself  is  not  released  by  his  discharge.  A  fortiori,  there- 
fore, are  his  sureties  not  released.  It  may  be  remarked,  in  con- 
clusion, that  we  do  not  understand  that  this  lessor  took  posses- 
sion of  the  leased  premises  upon  the  bankruptcy  of  his  lessee. 
If  such  had  been  the  fact,  and  the  lease  had  been  thus  termi- 
nated by  consent,  the  defendant  should,  and  doubtless  would, 
have  proved  it,  and  in  that  case  the  lessor  would  have  been  en- 
titled to  recover  no  rent  thereafter  from  either  the  lessee  or  his 
surety.  Upon  the  case  as  presented  we  are  of  opinion  that  there 
v.'as  no  error  in  the  judgment  of  the  court  of  appeals,  and  it 
is  now  ordered,  adjudged  and  decreed  that  the  same  be  affirmed , 
the  costs  of  this  proceeding  to  be  paid  by  the  defendant  in  the 
suit,  applicant  for  the  writ  of  review. 

Provosty,  J.,  dissents,  adhering  to  the  views  expressed  in  the 
original  opinion. 


The  Discharge  of  a  Lessee  in  bankruptcy  as  affecting  his  liability 
for  subsequently  accriiinor  rent  is  considered  in  ITendricks  v.  Judah, 
2  Caines,  25,  2  Am.  Dec.  213;  Treadwell  v.  Harden,  123  Mass.  390,  25 
Am.  Eep.  108. 
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KIED  V.  NEW  ORLEANS  AND  NOTfTHWESTEEN  RAIL- 
WAY COMPANY. 

[109  La.  525,  33  South.  587.1 

RAILWAY— Passenger  Projecting  Arm  from  Window.— An  el- 
bow of  a  passenger  slightly  projecting  from  the  ear  window  does 
not,  ipso  facto,  forfeit  the  protection  of  the  law  and  become  free 
game  to  the  negligence  of  the  railway  company,      (p.  455.) 

RAILWAY— Structure  Built  Close  to  Passing  Trains.— For  a 
railway  company  to  construct  a  freight  platform  so  near  its  track 
that  freight  thereon  may  come  in  contact  with  the  elbow  of  a  passen- 
ger resting  for  comfort  on  the  sill  of  a  car  window  and  protruding 
but  slightly,  is  negligence,  rendering  it  answerable  to  a  passenger  in- 
jured under  such  circumstances,     (p.   455.) 

Jonathan  N.  Luce,  for  the  appellant. 

E.  Tyler  Lamkin,  for  the  appellee. 

«25  PRO VO STY,  J.  The  plaintiff's  wife  boarded  the  defend, 
ant's  train  at  Oakridge  station  on  her  way  to  ]Monroe.  She  took 
a  seat  next  ^^^  to  a  window^  another  woman  of  her  own  race 
occupying  the  other  half  of  the  seat  at  her  left.  The  car  moved 
on  and  had  gone  about  one  hundred  and  fifty  feet  when  plain- 
tiff's wife's  right  arm  was  broken  in  two  places,  above  and  bo- 
low  the  elbow,  by  coming  in  contact  with  a  bale  of  cotton  that 
stood  on  the  freight  platform  of  the  defendant  company  along- 
side of  which  the  train  was  passing.  Plaintiff  sues  in  damages 
for  the  injury,  and  the  defendant  company  answers  that  the 
accident  was  brought  about  by  the  negligence  of  the  j)laintiff's 
wife  in  putting  her  arm  out  of  the  car  Avindow. 

The  plaintiff's  wife  says  that  she  and  her  seat  companion 
were  eating  pinder  candy,  of  which  the  supply  was  in  a  pa])cr 
bag  in  her  lap ;  that  she  was  holding  a  piece  of  candy  in  her 
left  hanr],  while  her  right  was  on  her  lap,  her  ell)ow  resting  on 
the  window  sill,  when  the  window  was  darkened  by  the  bale 
of  cotton,  and  her  arm  was  broken  by  being  crushed  against  the 
jamb  of  the  window;  and  that  the  broken  arm  dropped  in  her 
lap.  She  is  a  talkative  witness,  given  to  details,  and  her  testi- 
mony has  about  it  an  air  of  ingenuousness;  but  she  says  that 
she  did  not  put  her  arm  out  of  the  window  and  wave  good  by 
to  her  friend  as  the  car  was  leaving  the  station,  and  that  her 
arm  at  the  moment  of  the  accident  was  wholly  inside  of  the  car, 
no  part  of  it  projecting  outside,  whereas  all  the  other  witnesses 
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Adio  saw  the  accident  testify  that  she  did  wave  and  that  her 
arm  was  projecting. 

Two  of  these  witnesses  testify  that  her  arm  was  still  extended 
out  of  the  window  in  the  act  of  waving  at  the  moment  of  the 
accident;  biit  the  weight  of  the  testimony  is  that  she  had  ceased 
waving,  and  had  drawn  in  her  arm,  and  was  merely  resting  it 
on  the  window  sill.  The  defendant's  witness  Brodnax,  who 
had  had  his  head  out  of  one  of  the  windows  of  the  front  car 
and  had  drawn  it  in  just  in  time  to  avoid  the  cotton,  testifies 
as  follows :  "After  she  ceased  waving,  she  placed  her  arm  on 
the  window  sill,  with  the  elboAv  sticldng  six  or  seven  inches  out 

of  the  window A  portion  of  the  hand  was  out  of  the 

car  window,  I  think,  as  best  I  remember."  The  defendant's 
witness  Drew,  who  was  at  the  station  looking  at  the  train  as 
it  moved  ^^''  off,  and  watching  the  arm,  and  within  one  hun- 
dred and  fifty  feet  of  it,  testifies  as  follows :  "Q.  Is  it  not  a 
fact,  Mr.  Drew,  that  Melissa  Kird's  elbow,  at  the  time  the  in- 
jury was  inflicted  upon  her,  extended  over  the  car  window,  or 
out  of  the  car  window,  only  a  very  short  distance  or  space?  A. 
That's  what  I  stated.  Q.  Is  it  not  a  fact  that  the  elbow  did 
not  project  or  extend  over  the  window  sill  two  inches?  A.  I 
can't  say  that  exactly.  I  say  it  extended  over  the  window  sill 
no  farther  than  the  width  of  the  arm.  It  was  almost  directly 
straight.  Her  arm  was  straight  with  the  car  when  I  saw  it. 
Q.  Her  arm  was  almost  straight  with  the  window  sill  upon 
which  it  was  resting?  A.  Yes,  sir.  Q.  AVith  the  hand  ex- 
tending inward,  on  the  inside  of  the  car?  A.  I  could  not 
tell  whether  the  hand  was  inside  the  car  or  hanging  directly 
down.  I  couldn't  see  the  arm  at  all,  but  just  the  elbow. 
Either  the  hand  was  bent  inside  the  car,  or  down.  I  couldn't 
tell  which."  Drew  was  in  the  better  position  for  observation, 
and  his  attention  was  concentrated  on  the  arm  at  the  moment 
of  the  collision;  hence  we  adopt  his  statement  that  the  elbow 
was  extending  outside  no  further  than  the  thickness  of  the 
arm. 

Our  conclusion  from  this  testimony,  taken  in  connection 
vrith  that  of  plaintiff's  wife,  is  that  when  the  accident  hap- 
pened plaintiff's  wife  had  ceased  waving  to  her  friends  and  had 
turned  her  attention  to  her  candy,  and  that  her  arm  had  been 
drawn  in  and  was  resting  on  the  window  sill  merely  for  comfort. 
So  much  for  the  proof  of  the  alleged  contributory  negligence. 

The  bale  of  cotton,  on  the  other  hand,  was  so  close  to  the 
passing  car  that,  if  it  had  been  set  there  on  purpose  to  catch 
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any  protruding  elbow,  or  hand,  or  head,  it  could  hardly  have 
been  stationed  closer.  If  we  go  by  the  testimon}^of  the  mechanic, 
who,  after  the  accident,  was  employed  by  the  defendant's  agent 
to  saw  off  a  part  of  the  platform,  and  who  says  that  he  was 
instructed  to  cut  off  two  feet,  and  that  he  did  so  after  exact 
measurement,  the  space  between  platform  and  passing  train 
was  one  and  three-quarters  inches  at  the  north  end  of  the  plat- 
form, three  and  three-quarters  inches  at  the  south  end,  and 
four  and  three-quarters  inches  at  the  middle;  and  the  bale  of 
cotton  may  well  have  grazed  the  passing  car,  especially  if  the 
same  ^^*  witnesses,  Brodnax  and  Drew,  are  not  mistaken  in 
their  statements  that  it  projected  beyond  the  edge  of  the  plat- 
form or  if  some  allowance  is  made  for  the  vacillation  of  the 
train.  If  we  base  ourselves  on  the  inference  that  the  planks 
of  the  curtailed  platform  were  originally  of  the  same  length  as 
those  of  the  east  platform,  and  that  therefore  the  curtailment 
was  of  fifteen  and  one-quarter,  instead  of  twenty-four,  inches, 
then  the  space  between  platform  and  passing  train  was  from 
nine  to  ten  inches,  and  between  passing  train  and  bale  of  cotton 
that  same  distance,  less  the  projection  of  the  bale  of  cotton, 
which  projection  was  not  less  than  one  inch,  and  according  to 
the  witness  Brodnax  four  inches.  As  the  train  pulled  out  the 
second  time,  it  having  backed  to  the  station  to  put  off  the 
wounded  woman,  the  tAvo  Mdtnesses,  Brodnax  and  Drew,  ob- 
served closely  to  see  how  near  it  would  pass  to  the  bale  of  cot- 
ton. Drew  was  occupying  his  same  position  at  the  station, 
and  Brodnax  was  on  the  train.  According  to  the  latter  it 
passed  very  close,  less  than  six  inches;  according  to  the  former, 
it  missed  the  bale  of  cotton  by  about  four  inches.  Whether 
the  collision  had  pushed  the  bale  of  cotton  in  or  drawn  it  far- 
ther out  is  not  known.  Certain  it  is  that  this  platform  and  this 
bale  of  cotton  were  close  enough  for  their  presence  there  to 
constitute  on  the  part  of  the  defendant  company  gross  and  cul- 
pable and  inexcusable  negligence. 

And  now  the  question  occurs  whether  the  defendant  company 
is  absolved  from  the  consequences  of  this  negligence  by  the 
alleged  contributory  negligence  of  the  plaintiff's  wife  in  letting 
I'cr  elbow  project  beyond  the  windoAV  sill.  Doubtless  passen- 
gers should  keep  their  persons  within  the  car;  there  is  abundant 
room  for  them  to  do  so.  and  there  is  no  necessity  for  them  to 
stick  their  elbows  outside;  but  the  fact  of  the  matter  is  that 
railway  companies  so  construct  their  cars  that  the  window  sill 
at  the  passenger's  side  offers  an  inviting  support  to  the  arm, 
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and  in  warm  weather,  when  the  sash  is  up,  allures  the  ann  to 
stretch  along  its  airy  surface,  and  notoriously  passengers  do 
yield  to  this  temptation,  and  almost  habitually  do  rest  their 
elbow  on  the  window  sill,  even  at  the  risk  of  some  part  of  it 
protruding  beyond  the  line  of  the  car.  We  do  not  think  that 
an  elbow  protruding  slightly  under  these  circumstances  ipso 
facto  ^^^  forfeits  the  protection  of  the  law  and  becomes  free 
game  to  the  negligence  of  the  railway  company.  We  think 
that  a  passenger  has  a  right  to  rely  upon  there  being  a  clear- 
ance space  for  the  train  of  at  least  the  thickness  of  an  arm, 
and  that  the  question  whether  the  exposure  of  the  arm  to  that 
extent  shall  constitute  contributory  negligence  must  be  left  to 
be  decided  according  to  the  circumstances  of  each  particular 
case. 

In  the  instant  case,  we  are  satisfied  that  the  plaintiff's  wife 
was  unaware  of  the  danger — nay,  perhaps,  unconscious  of  the 
fact  that  her  elbow  was  protruding;  so  that  her  fault,  if  any, 
was  slight,  and  only  such  as  any  passenger  might  in  a  moment 
of  forgetfulness  lapse  into,  and,  even  if  her  act  had  been  delib- 
erate, she  had  a  right  to  rely  upon  their  being  a  clearance  space 
for  the  train  of  at  least  the  thickness  of  an  arm,  whereas  the 
platform  was  thus  dangerously  near  without  necessity  or  reason, 
or  even  excuse,  and  the  defendant  has  confessed  that  much  by 
ha\'ing  it  cut.  The  dangerous  closeness  was  the  result  of  the 
unmitigated  negligence  of  the  defendant — was  a  constant  threat 
and  menace  to  the  safety  of  the  passengers.  It  maimed  the 
plaintiff's  wife,  and  on  the  same  occasion  came  near  proving 
a  death  trap  to  the  witness  Brodnax,  and  no  telling  how  many 
like  casualties  it  may  have  made  imminent  in  the  past.  To 
absolve  the  defendant  from  responsibility  under  tjiese  circum- 
stances would  be  to  carry  too  far,  we  apprehend,  the  law  of 
contributory  negligence.  In  a  recent  case,  where  the  negli- 
gence of  the  railway  company  was  not  near  so  direct  or  grave 
as  in  the  instant  case,  this  court  held  that  the  alleged  contrilD- 
utory  negligence  of  the  passenger  in  permitting  his  ell)0w  to 
protrude  did  not  preclude  recovery:  Clerc  v.  ]\Iorgan  E.  E. 
etc.  Co..  107  La.  370,  90  Am.  St.  Eep.  319,  31  South.  886. 

As  to  the  amount  of  the  damages — fifteen  hundred  dollars — 
we  have  considered  carefully  the  reasons  adduced  on  one  side  for 
an  increase  and  on  the  other  side  for  a  reduction,  and  have  come 
to  the  conclusion  that,  while  the  amount,  perhaps,  is  somewhat 
scant,  yet  that,  everything  considered,  justice  has  been  done. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  affirmed  at  the  cost  of  the  appellant. 

A  Passenger  Resting  His  Arm  on  the  sill  of  the  open  window  of  a 
ear,  with  his  elbow  slightly  projecting  outside  is  not  guilty  of  negli- 
gence per  se:  Moaker  v.  Willamette  etc.  Ev.  Co.,  18  Or.  189,  17  Am. 
St.  Eep.  717,  22  Pae.  948;  Spencer  v.  Milwaukee  etc.  R.  r!  Co  17 
Wis.  487,  84  Am.  Dec.  758;  Louisville  etc.  R.  R.  Co.  v.  Sikings  5 
Bush,  1,  96  Am.  Dec.  320.  Compare  Georgia  Pac.  Ry.  Co  v  Under- 
wood, 90  Ala.  9,  24  Am.  St.  Rep.  756,  8  South.  116;  Todd  v.  Old  Colony 
etc.  R.  R.  Co.,  3  Allen,  18,  80  Am.  Dec.  49.  It  is  negligence  on  the 
part  of  a  railroad  company  to  place  a  freight-car  with  opening  side 
doors  on  a  switch  connecting  with  the  main  track,  so  near  the  junc- 
tion that  the  door,  when  opened,  closes  the  space  between  the  switch 
and  the  track,  and  causes  the  door  to  strike  the  arm  of  a  passenger 
slightly  projecting  from  the  sill  of  a  window  of  a  passing  car:  Clerc 
V.  Morgan's  etc.  Steamship  Co.,  107  La.  370,  90  Am.  St.  Rep.  319.  31 
South.  886. 


BLOOM  V.  CRESCIOM. 

[109  La.  667,  33  South.  724.] 
SLANDER— Mutual  Vituperation.— An  action  for  slander  can- 
not be  maintained  if  the  case  is  one  of  mutual  exchange  of  opprobri- 
ous epithets,  of  vituperation  and  abuse  on  both  sides,     (p.  457.) 

Eobert  J.  Maloney  for  the  appellant. 

Charles  J.  Theard,  for  the  appellee. 

6«7  BLAJ^CHARD,  J.  This  is  an  action  in  damages  for 
slander,  insult  and  abuse.  The  amount  claimed  is  five  thousand 
dollars.  From  a  judgment  against  him,  plaintiff  appeals.  The 
plaintiff  was  a  butclier  or  meat  seller  in  the  Dryades  Market  in 
the  city  of  ISTew  Orleans.  The  defendant  was  the  collector  for 
the  market  lessees.  It  was  his  business  to  collect  each  day 
from  those  occupying  stalls  in  *^^  the  market  the  rent  for 
such  stalls.  Occasionally,  however,  a  stall  renter  woukl  be  per- 
mitted by  the  collector  to  go  over  a  day,  or  two  days,  or  three, 
without  paying  rent  and  then  collect  it  altogether.  On  the  oc- 
casion in  question  this  had  been  permitted  to  plaintiff.  He 
owed  for  several  days'  rent  of  his  stall,  and  when  the  collector 
appeared  to  collect,  some  dispute  arose  between  them  as  to  the 
ainount  due — the  number  of  days  the  plaintiff  owed  for.  It 
was  a  t]ivial  matter.     The  diff'erence  between  them    was    onlv 
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eighty  cents.  In  an  angry  discussion  which  ensued  they  hurled 
at  each  other  insulting  epithets,  coupled  with  threats  of  vio- 
lence. 

Plaintiff  and  his  witnesses  testified  he  had  been  called  by 
defendant  a  liar  and  other  vile  names  and  that  plaintiff  had 
not  retorted  in  kind.  On  the  other  hand,  the  defendant  and  his 
witnesses  testified  that  plaintiff  was  responsible  for  the  trouble  in 
his  denial  of  the  debt,  and  that  he  was  the  first  to  use  the  word 
"liar" — branding  the  defendant  as  such  Avhen  he  claimed  plain- 
tiff owed  him  more  than  the  sum  the  plaintiff  had  handed  him. 

We  have  come  to  the  conclusion,  with  the  district  judge,  that 
this  was  a  case  of  mutual  exchange  of  opprobrious  epithets,  of 
vituperation  and  abuse  on  both  sides,  and  that  no  action  for 
damages  lies.  In  such  cases  appellate  courts  place  great  reli- 
ance upon  the  appreciation  of  the  facts  by  the  jury  or  the  trial 
judge,  and  will  only  disturb  their  findings  when  the  same  are 
manifestly  incorrect. 

In  Fulda  v.  Caldwell,  9  La.  Ann.  358,  this  court  held  that 
the  interchange  of  opprobrious  epithets  and  mutual  vituperation 
and  abuse  justified  the  judge  in  approving  a  verdict  for  the  de- 
fendant, although  the  slanderous  words  were  proven,  and  that 
such  a  verdict  would  not  be  disturbed  on  appeal.  And  to  the 
like  effect  has  been  the  ruling  of  the  court  repeatedly  since: 
See  Artieta  v.  Artieta,  15  La.  Ann.  48;  Young  v.  Bridges,  34 
La.  Ann.  333;  Bigney  v.  Van  Benthuysen,  36  La.  Ann.  38; 
Johnston  v.  Barrett,  36  La.  Ann.  320;  Goldberg  v.  Dobberton, 
46  La.  Ann.  1303,  16  South.  192;  Mihojevich  v.  Bodechtel,  48 
La.  Ann.  618,  19  South.  672. 

Judgment  affirmed. 


]Vo  Action  Will  Lie,  it  is  said,  for  callincr  a  man  such  opprobrious 
names  as  "liar,"  "cheat,"  "rascal,"  "blackleg,"  and  the  like: 
Van  Tassel  v.  Capron,  1  Denio,  250,  43  Am.  Dec.  667. 
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COLLIIS^S  V.  CAMPBELL.     CAMPBELL  v.  COLLINS. 
[97   Me.   23,   53   Atl.   837.] 

SETOFF.— Courts  of  Common  Law  Now  Have  Equitable  Jur- 
isdiction iu  cases  of  setoff  independently  of  the  statute  coextensive 
with  that  of  courts  of  equity,     (p.  460.) 

SETOFF.— One  Judgment  May  be  Set  Off  Against  Another 
whenever   such  setoff  is  equitable,     (p.  460.) 

SETOFF— Mutuality  Essential  to.— The  right  of  setoff  is 
usually  limited  to  mutual  demands  and  if  there  are  several  plain- 
tiffs, the  demands  must  be  due  from  all  jointly,  and  if  several  defend- 
ants, to  all  jointly,     (p.  460.) 

SETOFF— The  Real  and  Not  the  Nominal  Parties  Control  the 
Right  of. — Though  the  statute  does  not  expressly  confer  authority  to 
do  so,  the  court,  on  a  motion  to  set  off  one  judgment  against  another, 
is  not  controlled  by  the  nominal,  but  may  inquire  who  are  the  real 
parties  in  the  suit.     (p.  461.) 

SETOFF  of  Individual  Against  Partnership  Obligations.— 
Generally,  a  member  of  a  firm  when  sued  for  his  individual  debt  can- 
not setoff  a  claim  due  from  the  plaintiff  to  the  firm  without  the  con- 
sent of  the  other  partners,  but  with  such  consent  the  right  of  setoff 
appears  to  exist  where  the  rights  of  third  persons  will  not  bo  preju- 
diced,    (pp.  461,  462.) 

SETOFF  by  a  Judgment  Against  a  Partner  of  a  Judgment  in 
Favor  of  a  Firm.  — If  a  judgment  is  obtained  against  a  partner  for 
a  tort  authorized  by  the  firm  and  for  which  it  was  answerable,  the 
court  is  authorized  to  direct  it  to  be  set  off  against  a  judgment  in 
favor  of  the  firnr.     (p.  462.) 

SETOFF  as  Against  the  Assignee  of  a  Judgment.  — The  as- 
signee of  a  judgment  takes  it  subject  to  any  pre-existing  right  of 
setoff,     (p.  463.) 

Motion  for  setoff.  An  action  was  brought  by  J.  E.  Collin? 
against  Edward  T.  Campbell,  and  another  action  by  Campbell 
and  his  partner,  IVEacomber,  against  Collins,  both  based  on  judg- 
ments rendered  in  the  state  of  Rhode  Island.     Defaults  having 
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been  entered  in  both  cases,  the  plaintiffs  in  the  action  of  Camp- 
bell and  Macomber  against  Collins  moved  for  an  order  that  any 
judgment  that  might  be  rendered  in  the  suit  in  their  favor  be 
set  off  pro  tanto  against  any  judgment  which  might  be  rendered 
in  the  action  against  Campbell,  except  as  to  taxable  costs. 

L.  B.  Deasy,  for  Collins. 

A.  W.  King,  for  Campbell  &  Macomber. 

24  PEABODY,  J.  The  question  presented  by  the  report 
is  the  right  of  equitable  setoff.  It  affects  the  judgments  which 
may  be  recovered  in  two  suits  pending  in  the  supreme  judicial 
court  for  the  county  of  Hancock.  In  one  of  these  suits,  John  E. 
Collins  is  plaintiff  and  Edward  T.  Campbell  is  defendant,  and 
in  the  other  Edward  T.  Campbell  and  John  H.  Macomber,  as 
copartners  of  the  firm  of  Campbell  &  Macomber,  are  plaintiffs, 
and  John  E.   Collins  is  defendant. 

The  plaintiffs  in  the  suit  Campbell  v.  Collins,  by  motion 
addressed  to  the  court  a  nisi  prius,  ask  that  an  order  be  made 
directing  the  judgment  which  may  be  recovered  in  that  action  to 
be  set  off  pro  tanto  against  the  judgment  which  may  be  recov- 
ered in  the  action  Collins  v.  Campbell,  except  as  to  the  taxable 
costs  in  each  suit.  The  pending  actions  are  based  upon  judg- 
ments recovered  in  the  common  pleas  division  of  the  supreme 
court  of  the  state  of  Rhode  Island. 

The  case  shows  that  Collins  was  indebted  to  the  firm  of 
Campbell  &  Macomber  on  a  protested  draft  in  1802,  and  wa;; 
sued  and  arrested  in  legal  proceedings  in  the  state  of  llhode 
Island,  instituted  Ijv  the  firm,  April  17,  1893,  for  tlie  collection 
of  their  debt.  Judgment  was  recovered  against  the  del)tor  for 
eleven  hundred  dollars  and  seventy-six  cents  which  remains  un- 
satisfied. He  was  released  by  the  court  from  arrest,  and  Xo- 
vember  16,  1891,  brought  suit  in  Ehode  Island  for  false  im- 
prisonment against  Campbell  individually,  who  liad.  in  behalf 
of  the  firm,  caused  his  arrest,  and  recovered  judgment  for 
two  thousand  dollars,  which  remains  unsatisfied.  Collins  a^.- 
signed  this  judgment,  soon  after  it  was  recovered,  to  his  mother, 
Mary  E.  Collins,  to  secure  his  indebtedness  to  her  for  -'  two 
thousand  eight  hundred  dollars,  borrowed  money.  He  was 
insolvent  at  the  time  of  the  assignment,  and  the  instrument 
seems  to  have  been  prepared  by  his  attorney  and  the  formalities 
of  its  execution  made  trader  his  direction.  The  suit  in  his 
name  is  brought  for  the  benefit  of  the  assignee.     Originally 
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courts  of  equity  alone  had  jurisdiction  in  cases  of  setoff:  E^ 
parte  Stephens,  11  Yes.  24.  The  right  did  not  exist  at  com- 
mon law  until  introduced  into  its  practice  by  statute;  but  be- 
ing found  conducive  to  the  administration  of  justice  it  has 
been  greatly  extended  by  legislative  enactments  and  a  liberal 
construction  by  the  courts.  And  now  courts  of  common  law 
have  an  equitable  jurisdiction  in  cases  of  setoii  independent 
of  the  statute,  practically  coextensive  with  that  of  courts  of 
equity,  and  opposite  demands  arising  upon  judgments  may, 
upon  motion,  be  set  off  against  each  other  whenevei-  such  s-et- 
olf  is  equitable:  Conable  v,  Bucklin,  2  Aiken,  221;  Donnell  v. 
Portland  etc.  E.  R.  Co.,  76  Me.  33;  Peirce  v.  Berut,  69  Me.  381. 
By  the  exercise  of  this  equitable  jurisdiction  the  courts  arc 
enabled  to  do  justice  between  the  parties  in  cases  not  strictly 
within  the  provisions  of  the  statute:  Colby's  Practice,  196;  2 
Parsons  on  Contracts,  335;  Wright  v.  Cobleigh,  23  K.  H. 
32;  Hutchins  v.  Piddle,  12  N.  H.  464;  Gould  v.  Parlin,  7 
Greenl.  82;  Simson  v.  Hart,  14  Johns.   63. 

The  criterion  by  which  it  is  to  be  determined  is  whether  it  is 
equitable:  Baker  v.  Hoag,  7  N.  Y.  555,  59  Am.  Dec.  431,  G 
How.  Pr.  201;. Makepeace  v.  Coates,  8  Mass.  451.| 

Statutes  regulating  the  right  of  setoff,  while  seeking  to  avoid 
multiplicity  of  siiits  and  to  afford  speedy  adjustment  of  con- 
flicting claims  between  parties,  usually  limit  its  application 
to  mutual  demands  and  if  there  are  several  plaintiffs  the  de- 
mands must  be  from  all  jointly,  and  if  several  defendants,  to 
all  jointly:  Williams  v.  Ocean  Ins.  Co.,  2  Met.  303;  Colby's 
Practice,   191;  Pev.   Stats.,  c.  32,   sees.   55-57. 

This  case  is  to  be  decided  independently  of  any  statute",  ex- 
cept so  far  as  the  spirit  of  statutory  regulations  may  influence 
the  judicial  discretion  of  the  court:  2  Parsons  on  Contracts,  240. 
In  Barker  v.  Braham,  2  W.  Black.  896,  De  Gray,  C.  J. ,  favor- 
ing the  motion  of  the  defendant  that  the  judgments  recov- 
ered in  different  courts  might  be  set  off  against  each  other, 
said  he  "desired  it  to  bo  remembered  that  it  was  ^**  a  case  of 
one  judgment  against  another,  and  must  be  distinguished  from 
setting  off  private  debts  upon  which  no  judgments  had  been 
obtained."  In  Mitchell  v.  Oldfield,  4  Term  Pep.  123,  Lord 
Kenyon  said  "it  did  not  depend  upon  the  statute  of  setoff,  but 
the  general  jurisdiction  of  the  court  over  the  suitors  in  it": 
Duncan  v.  Bloomstock,  2  INIcCord,  318,  13  Am.  Dec.  729. 

In  this  ca?e  the  demands  are  not  such  as  come  within  the 
conditions  of  the  statutes  of  this  state.     They  are  excluded  by 
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the  limitation  of  section  57,  chapter  82,  of  the  Iievisecl  Stat- 
utes. The  proceedings  sought  are  not  for  a  statutory  setoff 
of  the  original  judgments,  but  for  a  setoff  of  Judgments  to  be 
recovered  in  cross-actions  upon  the  foreign  judgments. 

Section  77,  chapter  81,  of  the  Eevised  Statutes,  giving  the 
right  of  setoff  in  cross-actions  anticipated  equities  vrhich  in 
particular  cases  justify  a  departure  from  the  general  rule,  but 
it  applies  only  where  the  parties  are  identical  or  where  several 
defendants  bring  cross-actions  against  a  nonresident  plaintiff, 
and  does  not  authorize  the  setoff  of  a  judgment  to  be  recov- 
ered in  an  action  of  a  firm  against  the  judgment  which  a  non- 
resident plaintiff  may  recover  in  his  action  against  one  of  the 
partners. 

There  are  ample  authorities  which  hold  that  in  the  absence 
of  such  statutory  authority  the  courts  may  allow  a  setoff  of 
judgments  when  different  parties  are  nominal  plaintiff  and 
nominal  defendant:  2  Persons  on  Contracts,  240;  Moody  v. 
Towle,  5  Greenl.  415;  Foot  v.  Ivetchum,  15  Vt.  258,  40  Am. 
Dec.  678 ;  Andrews  v.  Varrell,  46  N.  H.  17. 

In  Hobbs  v.  Duff,  23  Cal.  596,  it  was  held  ''where  the  par- 
ties to  two  judgments  are  not  the  same,  courts  of  equity  will 
look  beyond  the  nominal  to  the  real  parties  in  interest  and 
adjudicate  the  rights  of  the  parties  accordingly." 

Where  a  firm  creditor  has  been  sued  by  an  individual  member 
of  the  firm,  he  has  been  allowed  to  set  off  against  the  claim  the 
debt  of  the  copartnership  to  him:  Hutchins  v.  Eiddle,  12  N. 
H.  464.  The  reason  assigned  by  the  court  in  that  case 
is,  that  each  member  is  holden  for  the  debts  of  the  firm ; 
but  there  are  reason  and  authority  also  against  the  right 
in  such  cases:  Lamb  v.  Brolaski,  38  Mo.  51.  In  the  case  last 
cited  the  court  say :  "Were  it  otherwise,  a  firm  might  be  made 
to  pay  the  private  debts  of  one  partner  ^^  to  the  injury  of 
the  other  and  the  creditors  of  the  copartnership."  But  it 
should  be  considered  that  in  each  case  the  common-law  court 
exercises  a  judicial  discretion  in  granting  or  refusing  the  set- 
off: Simson  v.  Hart,  14  Johns.  63. 

It  is,  however,  generally  held  that  a  member  of  a  firm,  when 
when  sued  for  his  individual  debt,  cannot  set  off  a  claim  due 
from  the  plaintiff  to  the  firm  without  the  consent  of  tlie  other 
partners:  Taylor  v.  Bass,  5  Ala.  110;  Hoyt  v.  Murphy,  18  Ala. 
316;  Manning  v.  Maroney,  87  Ala.  563,"  13  Am.  St.  Eep.  67, 
6  South.  343;  Howe  v.  Snow,  3  Allen,  111.  But  it  appears 
to  be  otherwise  if  he  has  the  consent  of  his  copartners  and  the 
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rights  of  third  persons  will  not  be  prejudiced :  Tustin  v.  Cam- 
eron, 5  Whart.  379;  Montz  v.  Morris,  89  Pa.  St.  393;  Bart- 
lett  V.  Loomis,  16  Montg.  Co.  L.  Eep.  206,  cited  in  Am.  Dig. 
3901,  A  4062;  Spaulding's  Practice,  273. 

If  a  person  is  sued  solely  by  the  plaintiff  for  a  joint  debt  due 
from  himself  and  another,  he  may  be  allowed  to  set  off  a  debt 
due  to  them  jointly  from  the  plaintiff:  Stanwood  v.  Dunn,  3 
Ad.  &  E.  822;  Mott  v.  Mott,  5  Vt.  111. 

Mutuality  is  implied  in  the  word  "setoff,"  which  has  been 
adopted  as  a  legal  term  by  the  legislatures  and  courts,  and  is 
essential  in  every  case  dependent  upon  the  discretion  of  the 
court,  but  it  need  not  be  a  nominal  mutuality  indicated  by 
the  record,  but  real  mutuality  shown  by  the  evidence:  Conable 
V.  Bucklin,  2  Aik.  221;  Ward  v.  Martin,  3  T.  B.  Mon.  (Ky.) 
18 ;  Chase  v.  Woodward,  61  N.  H.  79.  In  Sullivant  v.  Eeardon, 
o  Ark.  140  Paschal,  J.,  says:  "The  true  question  is  not  as  to 
the  mutuality  of  the  indebtedness  of  the  parties  to  the  action 
as  they  remain  upon  the  record,  but  the  mutuality  of  the  in- 
debtedness at  the  time  of  the  commencement  of  the  suit."  The 
principle  would  doubtless  extend  to  the  original  indebtedness 
or  cause  of  action. 

It  is  claimed  by  the  applicants  that  the  liability  upon  which 
judgment  was  recovered  against  Campbell  individually  was  in 
reality  a  claim  against  the  firm.  It  originated  in  the  acts  of 
a  member  of  the  firm  justified  as  between  the  partners,  not 
only  by  general  authority  under  the  law  of  partnership,  but 
by  the  express  consent  of  Macomber  given  to  Campbell  to  do 
the  precise  thing  which  the  court  decided  ^^  was  a  tort  against 
their  debtor.  Collins  had  a  legal  right  of  action  against  either 
or  both  of  his  judgment  creditors:  17  Am,  &  Eng.  Ency.  of 
Law,  1066.  Had  he  seen  fit  to  sue  both  for  false  imprison- 
ment and  recovered  judgment  against  them,  the  right  of  set- 
off would  have  been  absolute  under  section  77,  chapter  81  of 
tlie  Ee\dsed  Statutes.  Ho  elected  to  sue  Campljell  alone,  and 
the  judgment  against  the  individual  partner  can  bo  set  off  pro 
tanto  by  the  judgment  of  the  firm  only  by  the  legal  exercise 
of  the  discretionary  power  of  the  court,  if,  under  the  "partic- 
ular circumstances,"  it  is  equitable  and  not  inconsistent  with 
the  legal  rights  of  the  parties  or  those  of  third  persons.  As 
between  the  real  parties  in  interest  it  would  be  eminently  just, 
because  Collins  is  a  debtor  of  the  firm  of  which  Campbell  is  a 
member,  and  he  is  insolvent.  It  would  not  be  prejudicial  to 
Macomber  or  the  partnership  creditors,  but  beneficial  to  them 
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because  for  whatever  amount  Campbell  is  compelled  to  pay  to 
satisfy  the  judgment  against  him,  he  is  entitled  to  be  reim- 
bursed by  the  partnership;  and  if  the  judgment  may  otherwise 
be  set  off  it  would  not  impair  the  legal  rights  of  the  assignee 
of  Collins,  who  took  the  assignment  of  the  judgment  cum  onere, 
subject  to  all  equities  in  favor  of  the  debtor,  including  the  right 
of  setoff :  Hooper  v.  Bnindage,  22  Me.  460 ;  Burnham  v.  Tucker, 
18  Me.  179;  Peirce  v.  Bent,  69  Me.  381. 

While  the  evidence  shown  by  the  report  raises  no  question 
as  to  the  validity  of  the  assignment,  the  court  in  determining 
the  equities  which  control  the  exercise  of  its  discretionary  power 
will  observe  that  it  was  not  a  transfer  for  a  present  considera- 
tion, but  as  security  for  a  pre-existing  debt,  given  voluntarily 
by  Collins  to  his  mother,  at  a  time  when  he  was  insolvent,  and 
that  the  business  was  done  by  his  own  attorney  acting  for  the 
assignor  and  assignee.  The  consent  of  Macomber  was  ex- 
pressly given  to  the  setoff  when  the  application  was  made  there- 
for to  the  court,  or  perhaps  when  the  subject  was  first  thought 
of  and  discussed,  but  after  the  date  of  the  assignment;  but  his 
assent  will  be  implied  from  the  circumstances.  The  judgment ' 
recovered  against  Campbell  was  an  incident  to  his  effort  to  col- 
lect a  debt  of  the  firm.  It  was  a  risk  incurred  in  its  behalf, 
and,  as  has  been  said,  whenever  paid  by  him  he  might  prop- 
erly be  reimbursed  ^^  by  the  partnership.  The  case  is  novel, 
but  we  think  it  comes  within  the  wide  sphere  of  exceptions 
tc  the  general  rules  of  the  law  of  setoff :  Blake  v.  Langdon,  19 
Yt.  485,  47  Am.  Dec.  701;  Story  on  Partnership,  sec.  395; 
Seaman  v.  Slater,  49  Fed.  37.  The  equity  is  clearly  in  favor 
of  the  applicants. 

Judgment  in  suit  Edward  T.  Campbell  v.  John  E.  Collins 
ordered  to  be  set  off  pro  tanto  against  the  judgment  of  John 
E.  Collins  V.  Edward  T.  Campbell,  except  as  to  the  taxable 
costs  in  each  suit. 


The  RigM  of  Setoff  in  general  is  considered  in  the  monographic 
note  to  Woodruff  v.  Garner,  89  Am.  Dec.  482,  492.  To  sustain  a  set- 
off, the  debts  must  be  mutual:  Drennen  v.  Gilmore,  132  Ala.  246,  90 
Am.  St.  Kep.  902,  31  South.  90.  It  has  been  said  that  statutes  auth- 
orizing a  counterclaim  should  be  construed  liberallv:  First  Nat. 
Bank  v.  Parker,  28  Wash.  234,  92  Am.  St.  Eep.  828"'  68  Pac.  756. 
But  see  Drennen  v.  Gilmore,  132  Ala.  246,  90  Am.  St.  Eep.  802,  31 
South.  90.  As  to  the  right  of  setoff  when  partnership  and  individual 
demands  and  obligations  are  involved,  see  Drennan  v.  Gilmore,  132 
Ala.  246,  31  South  90,  90  Am.  St.  Eep.  902,  and  cases  cited  in  the  cross- 
reference  note  thereto;   monographic  note  to   St.  Paul  etc.  Trust   Co. 


4GJ:  American  State  Eeports,  Vol.  Oi.  [Maine, 

V.  Leek,  47  Am.  St.  Rep.  592.  Setting  off  one  jurlgment  against 
another  is  considered  in  Zinn  v.  Dawson,  47  W.  Va.  45,  34  S.  E.  784, 
81  Am.  St.  Eep.  772,  and  authorities  cited  in  the  cross-reference  note 
thereto;  monographic  note  to  Duncan  v.  Bloonistock,  13  Am.  Dec. 
729-731.  As  to  whether  the  assignee  of  a  judgment  takes  it  subject 
to  a  pre-existing  right  of  setoff,  see  the  monographic  note  to  Chil- 
fftrom  V.  Eppinger,  78  Am,  St.  Kep.  53,  54. 


MATTHEWS  v.  MATTHEWS. 
[97  Me.  40,  53  Atl.'  831.] 
LOST  INSTRUMENTS— Action  Upon.— An  action  at  law  may 
be  maintained  against  the  maker  of  a  lost  note,  but  the  plaintiff 
may,  in  the  discretion  of  the  court,  be  required  to  furnish  a  reason- 
able bond  of  indemnity,  or  the  case  may  be  continued  from  term 
to  term  until  the  note  is  barred  by  the  statute  of  limitations,  (p. 
465.) 

C.  J.  Mchols,  for  the  plaintiff. 

A.  F.  Moulton,  for  the  defendants,, 

"^  POWEES,  J.  This  is  an  action  by  the  payee  against 
the  maker  of  a  negotiable  promissory  note,  claimed  to  have 
been  lost  after  its  maturity,  and  without  indorsement.  The 
case  comes  before  us  upon  report,  and  all  technical  questions  of 
pleading,  not  being  specially  reserved,  must  be  considered 
waived. 

In  this  state  it  is  settled  that  an  action  at  law  may  be  main- 
tained against  the  maker  upon  a  lost  note :  Torrey  v.  Eoss,  40 
Me.  74;  Moore  v.  Fall,  42  Me.  450,  66  Am.  Dee.  297. 

The  principal  contention  of  the  parties  is  as  to  whether  the 
plaintiff  should  have  judgment  witliout  furnishing  the  defend- 
ant with  a  reasonable  bond  of  indemnity.  This  is  addressed 
to  the  discretion  of  the  court  and  must  be  determined  in  ac- 
cordance with  the  facts  of  each  particular  case.  The  loss  of 
the  note  generally  implies  some  negligence  on  the  part  of  the 
loser,  and  the  consequences  should  not  fall  upon  the  innocent 
maker.  If  the  note  has  been  destroyed,  or  is  at  the  time 
barred  by  the  statute  of  limitations,  it  is  evident  that  he  is 
as  effectually  protected  as  he  would  be  if  it  were  produced  and 
surrendered.  So  if  the  note  is  payable  to  the  plaintiff,  either 
originallv  or  bv  indorsement,  and  it  is  admitted  it  has  not  been 
indorsed  by  him,  the  maker  needs  no  further  security.     The 
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recovery  of  a  judgment  by  the  one  having  the  legal  title  to  the 
note  would  be  a  good  defense  to  a  suit  on  the  note  in  the  hands 
of  any  other  person.  Other  illustrations  might  be  given. 
When,  on  the  other  hand,  the  maker  is  liable  to  suffer  loss  or 
expense  through  the  reappearance  of  the  note,  he  should  have, 
such  indemnity  as  is  reasonably  equivalent  to  that  which  is  af- 
forded by  its  production  and  surrender. 

In  the  case  before  us  the  defendant  contends  that  there  is 
no  sufficient  evidence  of  the  loss  of  the  note,  or  that,  if  lost, 
it  was  without  indorsement,  or  after  maturity.  We  think, 
however,  that  the  plaintiff  has  established  all  these  facts  by 
a  fair  preponderance  of  the  evidence.  Upon  such  a  preponder- 
ance of  proof,  however,  while  it  is  sufficient  to  authorize  a 
finding  in  the  plaintiff's  favor,  it  is  not  to  be  assumed  con- 
clusively that  the  note  will  never  reappear,  and  that  the  ^^  de- 
fendant will  be  subjected  to  no  further  risk,  loss,  or  expense 
on  account  of  it.  In  such  a  case  the  court  may  in  its  discre- 
tion and  as  a  condition  to  the  rendition  of  judgment,  order 
fuch  indemnity  given  as  will  reasonably  protect  and  secure  the 
defendant  from  possible  loss,  or  it  may  order  the  case  con- 
tinued for  judgment  from  term  to  term,  until  the  note  has  been 
barred  by  the  statute  of  limitations.  The  particular  form  of 
such  indemnity  or  security  can  usually  be  best  determined  at 
nisi  prius,  upon  a  hearing  by  the  judge,  who  is  cognizant  of 
the  circumstances  of  the  case,  and  the  condition  of  the  parties. 

The  defendant  should  be  defaulted  for  the  amount  of  the 
note  in  suit,  and  the  case  continued  for  judgment  from  term 
to  term  until  the  note  is  barred  by  the  statute  of  limitations, 
or  until  the  plaintiff  furnishes  the  defendant  such  indemnity 
as  the  judge  of  the  superior  court  shall  order  and  determine. 

So   ordered. 


ACTIONS  ON  LOST  INSTRUMENTS.* 
I.  Introduction  and  Scope  of  Note. 
II.  Jurisdiction  of  Courts  of  Law  and  Equity. 

a.  In  General. 

b.  Over  Lost  Bonds. 

c.  Over  Lost  Bills  and  Notes. 

1.  Negotiable. 

2.  Non-negotiable   and  Not  Negotiated. 

3.  Lost   After   Maturity. 

d.  Over  Lost  Miscellaneous  Instruments. 

*REFEREXCEg  TO  MONOGRAPHIC  NOTES. 

Lost  notes  and  bonds:  13  Am.  Dec.  479. 

Actions  on  lost  and  destroyed  notes:  27  Am.  Dec.  128. 
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III.  Bond  of  Indemnity. 

a.  Requisites. 

b.  Time  of  Giving. 

IV.  Affidavit  of  Loss. 

v.  Parties  and  Pleading. 

a.  Parties  Generally. 

b.  Necessary  Allegations. 

c.  Burden  of  Proof. 

d.  Defenses. 

e.  Variance. 

I.  Introduction  and  Scope  of  Note. 

It  is  not  the  purpose  of  this  note  to  discuss  what  evidence  is  ad- 
missible in  regard  to  lost  instruments,  as  that  would  mean  covering 
practically  the  entire  field  of  secondary  evidence.  The  power  of  the 
courts  to  compel  re-execution  of  lost  or  destroyed  papers  has  also 
been  omitted,  as  not  being  any  part  of  the  suit  upon  the  lost  in- 
strument itself.  Many  of  the  authorities  cited  under  the  heading  of 
"Bond  of  Indemnity"  here  might  well  be  used  in  support  of  state- 
ments made  in  "Jurisdiction  of  Courts  of  Law  and  Equity,"  but 
it  has  been  deemed  advisable  to  avoid  the  repetition  thereof  as  far 
as  possible. 

II.  Jurisdiction  of  Courts  of  Law  and  Equity, 
a.  In  General. — It  is  the  well-recognized  rule  of  law  everywhere 
th«it  the  loss  of  a  written  instrument  does  not  change  the  obliga- 
tions of  the  parties  thereto,  that  recovery  can  be  had  thereon,  and 
ample  relief  afforded:  Bagley  v.  Eaton,  10  Cal.  126;  Hinsdale  v. 
Miles,  5  Conn.  331;  Hoereth  v.  Mill  Go.  30  111.  151,  New  York  Life 
Ins.  Co.  v.  Pope,  24  Ky.  Law  Kep.  485,  68  S.  W.  851;  Wade  v.  Banking 
Co.,  8  Eob.  (La.)  140,  41  Am.  Dec.  296;  Romberg  v.  Kikhaffer,  43 
Minn.  205,  45  N.  W.  154.  A  conflict  of  authority  arises,  however, 
as  to  what  court  is  the  proper  one  to  which  to  apply  for  relief. 
Where  the  execution  and  former  existence  of  the  instrument  lost  are 
clearly  established,  equity  will  entertain  jurisdiction  to  afford  re- 
lief thereon:  Jackson  v.  Jackson,  6  Dana  (Ky.),  257;  and  this 
is  so  even  though  courts  of  law  may  exercise  jurisdiction  in  like 
cnsps:  Tindall  v.  Childress,  2  Stew.  *&  P.  (Ala.)  250;  Crawford  v. 
Childress,  1  Ala.  482;  Hill  v.  Barney,  18  N.  H.  607;  Force  v.  City  of 
Elizabeth.  27  N.  J.  Eq.  408;  Hickman  v.  Painter,  11  W.  Va.  386; 
Hall  V.  Wilkinson,  35  W.  Va.  167,  12  S.  E.  1118;  and  where,  by 
reason  of  the  loss  of  the  instrument  sued  on,  it  acquires  jurisdiction, 
it  will  retain  it  so  as  to  adjudicate  the  whole  merits  of  the  case: 
Hickman  v.  Painter,  11  W.  Va.  386;  Mitchell  v.  Chancellor,  14  W. 
Va.  22.  The  reasons  for  the  assumption  bv  a  court  of  equity  of  juris- 
diction in  such  cases  are  as  follows:  1.  That  the  complainant  seeks 
to  obtain  a  discovery  from  the  respondent  as  to  the  instrument  lost 
or  destroyed,  and  also  relief  consequent  upon  the   discovery:   Temple 

V.  Gove,   8   Iowa,   511a,   74   Am.   Dec.   320;   Sook  v.   Friend,   9   Ham. 
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(Ohio)  78;  Hopkins  v.  Adams,  20  Vt.  407.  The  second  reason,  and 
one  of  greater  importance,  is  that  chancery  is  more  competent  to 
give  ample  indemnity  to  the  defendant:  Smith  v.  Walker,  Smedes 
&  M,  (Miss.)  432;  Sook  v.  Friend,  9  Ham.  (Ohio)  78;  Irwin  v. 
Planters'  Bank,  1  Humph.  (Tenn.)  145.  As  will  be  seen  by  a 
perusal  of  the  authorities  under  the  head  of  "Indemnity"  herein, 
wherever  there  is  no  necessity  for  protecting  the  defendant  by  re- 
quiring security  to  be  given,  the  action  may  be  brought  at  law,  as 
the  ground  for  equity'?   assumption   of  jurisrliction  fails. 

b.'  Over  Lost  Bonds.— Under  the  old  procedure  the  question  as  to 
whether  the  instrument  lost  was  under  seal  or  not  was  also  of  im- 
portance in  deciding  the  question  of  jurisdiction,  for  in  the  case  of 
a  specialty  at  common  law  profert  was  required,  and  this  could  not 
be  made  where  the  instrument  was  lost:  "We  take  it  that  the  juris- 
diction in  chancery  had  its  origin  in  the  fact  that  as  at  law  profert 
must  have  been  made,  and  in  case  of  a  lost  bond  could  not  be  made, 
the  court  interposed  on  the  ground  of  accident;  and  when  afterward 
courts  of  law  permitted  the  profert  in  such  cases  to  be  dispensed 
with,  courts  of  chancery  doubted  whether  courts  of  law,  according  to 
the  course  of  their  proceeding,  could  legally  give  indemnity  at  all, 
and  if  they  could,  whether  they  could  make  that  indemnity  adequate 
and  ample;  and  they  retained  and  continued  to  exercise  the  jurisdic- 
tion upon  that  ground":  Irwin  v.  Planters'  Bank,  1  Humph.  145. 
See  to  the  same  effect,  Foster  v.  Williams,  5  B.  Mon.  (Ky.)  197; 
Smith  v.  Walker,  Smedes  &  M.  Ch.  (Miss.)  432.  In  Edwards  v.  Mc- 
Kee,  1  Mo.  123,  13  Am.  Dec.  474,  in  speaking  of  the  necessity  of  prof- 
ert, it  is  said:  "When  there  is  a  bond  for  the  payment  of  money,  every 
prior  simple  contract,  with  respect  to  that  matter,  is  extinguished, 
and  the  debt  then  exists  by  the  bond  alone;  but  in  equity  the  orig- 
inal and  present  duty  are  the  same,  and  no  destruction  of  the  bond, 
by  which  the  debt  exists  in  law,  will  exonerate  the  defendant  from 
the  payment  of  the  money;  but  when  the  bond  is  destroyed  there 
is  no  longer  any  debt  at  law  existing;  for  the  debt  only  exists  while 
the  bond  exists,  or  at  all  events,  cannot  exist  in  law  any  longer. 
....  But  where  a  debt  or  interest  only  exists  by  the  deed,  that  deed 
must  always  be  shown  to  the  court,  when  the  thing  is  demanded  in 
court.  In  this  case  before  the  court,  the  declaration  says  the  bond 
is  destroyed  by  time  and  accident,  therefore  profert  cannot  be  made. 
If  the  bond  is  destroyed  by  time,  accident,  fraud  or  force,  in  either 
case  it  has  no  existence;  and,  of  course,  the  debt  which  existed 
thereby  ceases  to  exist  also.  But  here  it  is  attempted  to  resuscitate 
the  original  duty;  for  it  cannot  be  pretended  that  to  declare  on  a 
bond  destroyed  is  declaring  on  any  bond  at  all;  but  it  is,  substau- 
stantially,  a  resort  to  the  original  duty."  It  was  so  held  in  Gwath- 
ney  v.  Stump,  2  Over.  (Tenn.)  308,  but  in  a  later  case  in  the  same 
court  the  opposite  doctrine  is  held— Murlock  v.  Brown,  7  Humph.  61, 
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•where  it  is  stated  that  courts  of  law  entertain  jurisdiction  in  such 
•cases,  and  dispense  with  profert  if  an  allegation  of  loss  by  time  and 
accident  is  stated  in  the  declaration,  citing  Eead  v.  Brockman,  3 
Term  Eep.  151;  Totty  v.  Nesbitt,  3  Term  Kep.  153.  It  may  be 
stated  that  courts  of  law,  both  in  thig  country  and  in  England,  now 
take  cognizance  of  suits  on  lost  bonds,  although  chancery,  having 
once  had  acknowledged  jurisdiction  thereof,  still  maintains  it:  Allen 
V.  State  Bank,  21  N.  C.  3,  1  Dev.  &  B.  Eq.  3.  A  court  of  equity  has 
jurisdiction  of  a  bill  to  recover  for  breaches  of  a  bond  which  has 
been  accidentally  lost:  Goldman  v.  Page,  59  Miss.  404;  Howe  v, 
Taylor,  6  Or.  284;  Harrison  v.  Turbeville,  2  Humph.  (Tenn.)  242; 
and  may  enforce  payment  of  a  non-negotiable  bond  which  has  been 
lost  or  destroyed,  or  has  come  to  the  possession  of  the  obligor,  which 
possession  is  denied  by  him:  Beeves  v.  Morgan,  48  N.  J.  Eq.  415,  21 
Atl.  1040.  Chancery  will  also  compel  payment  of  lost  municipal 
bonds  payable  to  bearer:  Force  v.  City  of  Elizabeth,  28  N.  J.  Eq. 
403;  but  an  action  at  law  may  be  brought  on  a  lost  official  bond: 
People  v.  Page,  57  111  App.  674.  For  additional  authorities  on  the 
point  that  the  payee  of  a  lost  bond,  payable  to  himself  or  bearer 
may  obtain  relief  in  equity,  see  Patton  v.  Campbell,  70  111.  72;  City 
of  Bloomington  v.  Smith,  123  Ind.  41,  18  Am.  St.  Eep.  310,  23  N. 
E.  972;  Miller  v.  Wells,  5  Mo.  6;  Carter  v.  Jones,  40  N.  C.  196,  49 
Am.  Dec.  425;  Deans  v.  Dorteh,  40  IS^.  C.  (5  Ired.  Eq.)  331;  Davis  v. 
Davis,  41  N.  C.    (6  Ired.  Eq.)    418. 

c.  Over  Lost  Bills  and  Notes. 
1.  Negotiable.— In  the  case  of  Moses  v.  Trice,  21  Gratt.  (Va.) 
556,  8  Am.  Eep.  609,  the  question  arose  whether  an  action  at  law 
could  be  maintained  on  a  lost  negotiable  note,  and  it  was  held  that 
a  court  of  law  had  no  jurisdiction  in  such  matters.  It  is  there  said: 
"In  England  the  doctrine  is  firmly  established  that  such  action  can- 
not be  maintained;  and  the  sole  remedy  of  the  owner  is  in  a  court 
of  chancery,  which  can  adjust  the  equities  of  the  parties,  and  re- 
quire suitable  indemnity  as  a  condition  of  relief:  Hansard  v.  Eobin- 
son,  7  Barn.  &  C.  90;  Eamuz  v.  Crowe,  1  Exch.  166,  18  Eng.  L.  & 
Eq.  514.  In  this  country  there  has  been  some  conflict  of  opinion  o'l 
the  subject;  but  the  great  weight  of  autliority  is  in  harmony  with 
the  English  doctrine."  In  accord  with  this  case  are  Posey  v.  Dec- 
atur Bank,  12  Ala.  802;  Edwards  v.  McKee,  1  Mo.  123,  13  Am.  Dec. 
474;  Eowley  v.  Ball,  3  Cow.  303;  Kirby  v.  Sisson,  2  Wend.  550; 
Adams  v.  Edmunds,  55  Vt.  352.  But  an  action  at  law  has  been 
held  to  lie  on  a  lost  or  destroyed  negotiable  note  in  Bridgford  v. 
Masonville  Mfg.  Co.,  34  Conn.  546,  91  Am.  Dec.  744;  Clark  v.  Eeed, 
12  Sn\edes  &  M.  (^liss.)  554;  Sargent  v.  Steubcnville  etc.  Co.,  32 
Ohio  St.  449.  The  remedy  to  recover  on  a  lost  negotiable  note 
against  the  payment  of  which  the  maker  has  no  equitable  defense 
is  in  chancery:  Fells  Point  Sav.  Inst.  v.  Weedou,  IS  Md.  320,  81 
Am.  Dec.  603. 
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2.  Non-negotiable  and  Not  Negotiated.— Tt  is  the  general  recog- 
nized law  that  where  an  unnegotiated  note  or  a  note  not  negotiable, 
or  payable  to  a  particular  person,  is  lost  or  destroyed,  the  payee 
thereof  can  recover  the  amount  at  law:  Depew  v.  Wheelan,  6  Blackf. 
(Ind.)  485;  Dean  v.  Speakman,  7  Blackf.  317;  Moore  v.  Fall,  42  Me. 
450,  66  Am.  Dec.  297;  Eowley  v.  Ball,  3  Gow.  003;  and  under  a  New 
York  statute  relating  to  the  loss  of  negotiable  instruments,  the  pass- 
book of  a  savings  bank  was  held  not  to  be  one:  Mills  v.  Albany 
etc.  Bank,  59  N.  Y.  Supp.  149,  28  Misc.  Kep.  251,  The  reason  for 
allowing  a  suit  at  law  is  plain  in  such  cases,  as  no  indemnity  is 
needed  to  protect  the  defendant  because  the  finder  could  not  sue 
thereon.  The  same  applies  where  a  sufficient  period  of  time  has 
elapsed  to  constitute  a  bar  to  the  action,  and  the  holder  may  sue  at 
law:  Torrey  v.  Foss,  40  Me.  74;  Matthews  v.  Matthews  (principal 
case),  97  Me.  40,  53  Atl.  831;  Moses  v.  Trice,  21  Gratt.  556,  8  Am. 
Eep.  609.  It  is  the  practice  in  some  courts,  as  may  be  seen  from 
the  principal  case,  to  postpone  the  case  from  term  to  term  until  the 
note  shall  have  been  barred  by  limitation,  Ho  that  no  recovery  can  be 
had  thereon  by  a  stranger,  and  in  such  cases  indemnity  is  not  re- 
quired. If  it  does  not  appear  that  the  notes  lost  were  negotiable, 
they  will  not  be  presumed  to  be  so,  and  the  plaintiff  may  recover  in 
an  action  at  law:  Moore  v.  Fall,  42  Me.  450,  66  Am.  Dec.  297; 
Pintard  v.  Tackington,  10  Johns.  104;  Lazell  v.  Lazell,  12  Vt.  352, 
36  Am.  Dec.  352, 

3,  Lost  After  Maturity.— Where  a  negotiable  note  is  lost  after 
maturity  an  action  at  law  will  lie  thereon:  Mowery  v.  Mast,  14 
Neb.  510,  16  N.  W.  839;  Thayer  v.  King,  15  Ohio,  242,  15  Am.  Dec. 
571.  In  this  latter  case  the  court  says:  "If  the  circumstances  of  the 
case  are  such  that  the  negotiable  paper  can  never  be  produced  for 
payment  a  second  time,  or  if  produced  would  permit  no  right  of 
recovery  in  the  hands  of  the  holder,  no  indemuity  in  such  case  being 
required  to  guard  against  the  second  payment,  recovery  may  be  had 
in  a  court  of  law.  Thus,  if  the  instrument  be  totally  destroyed,  or  if 
it  pass  into  the  hands  of  the  holder,  charged  with  all  the  equities 
which  exist  against  the  original  holder,  the  action  may  be  at  law. 
Now,  it  is  a  well-recognized  principle  that  negotiable  paper  received 
after  it  is  due  is  charged  with  all  the  equities  existing  between  the 
original  parties.  So,  if  payment  be  made  to  the  original  holder,  anrl 
a  recovery  be  had  by  him,  it  would  constitute  a  complete  bar  to 
another  action  brought  by  any  person  who  should  receive  it  after 
due. ' ' 

That  this  is  the  true  view  is  denied  in  Moses  v.  Trice,  21  Gratt. 
(Va.)  556,  S  Am.  Eep.  609,  where  the  court  says:  "It  is  true  that 
the  person  taking  a  dishonored  note  takes  it  subject  to  all  the 
equities  attaching  to  the  instruments  in  the  hands  of  the  original 
parties;  and  it  may  be  conceded  for  the  sake  of  argument  that  when 
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the  note  hag  been  lost,  he  holds  it  subject  to  all  the  objections  which 
affected  it  in  the  hands  of  the  party  who  first  tortiously  transferred 
the  note.  But  the  answer  given  to  this  reasoning  is,  that  it  is  part 
of  the  contract  of  the  maker  to  pay  on  the  presentment  of  the  in- 
strument to  him  for  that  purpose,  and  he  hag  therefore  a  right  to 
its  possession  as  his  voucher  against  a  future  demand.  Besides,  the 
maker  may  not  be  able  to  show  the  note  was  lost  after  maturity; 
and  he  is  not  to  be  exposed  to  Such  risk  without  indemnity. 

In  Hansard  v.  Kobinson,  7  Barn.  &  C.  90,  Lord  Tenterden  said:  "If 
the  bill  should  afterward  appear,  and  a  suit  be  brought  against  the 
acceptor— a  fact  not  absolutely  improbable  in  the  case  of  a  lost  bill- 
is  he  to  seek  for  the  witnesses  to  prove  the  loss,  and  to  prove  that 
the  new  plaintiff  must  have  obtained  it  after  it  became  due?  Has 
the  holder  a  right,  by  his  own  negligence  or  misfortune,  to  cast  this 
burden  upon  the  acceptor,  even  as  a  punishment  for  not  discharging 
the  bill  on  the  day  it  became  due?  We  think  the  custom  of  mer- 
chants does  not  authorize  u9  to  say  that  this  is  the  law."  See, 
also,  Hopkins  v.  Adams,  20  Vt.  407.  This  latter  view  certainly  seems 
to  have  the  better  reasoning  in  its  favor,  and  is  generally  held  by 
the   text-writers   to   be   a  true   exposition   of  the   law. 

d.  Over  Lost  Miscellaneous  Instruments.— The  loss  or  destruction 
of  a  deed  after  delivery  does  not  devest  the  title  of  the  grantee: 
Brown  v.  Westerfield,  47  Neb.  399,  53  Am.  St.  Eep.  532,  66  N.  W. 
439;  Brown  v.  Hartman,  57  Neb.  341,  77  N.  W,  776;  but  it  may  be- 
come necessary,  nevertheless,  to  proceed  under  the  lost  deed.  A 
deed,  being  a  specialty,  cannot  be  sued  on  at  law  unless  profert  is 
made,  under  the  old  procedure;  and  mere  loss  does  not  dispense 
with  the  necessity  of  profert:  Metealf  v.  Standeford,  1  Bibb  (Ky.), 
618;  Helm  v.  Eastland,  2  Bibb  (Ky.),  193;  therefore,  it  is  for  the 
chancery  courts  to  administer  justice  in  all  cases  of  lost  deeds. 
Courts  of  equity  will  establish  the  possession  of  a  party  who  claims 
title  under  a  deed  which  has  been  lost  or  destroyed,  or  grant  such 
relief  as  the  circumstances  of  the  case  may  require:  Hoddy  v. 
Hoard,  2  Ind.  474,  54  Am.  Dec.  456;  Hord  v.  Baugh,  7  Humph. 
(Tenn.)  576,  46  Am.  Dec.  91;  but  in  Such  a  case  the  bill  must  pray 
for  equitable  relief,  or  none  will  be  granted:  Wynn  v.  Cory,  43  Mo. 
301.  So  where  plaintiff  brings  his  action  at  law  to  recover  posses- 
sion of  real  estate,  and  defendant's  title  thereto  is  derived  from  an 
unrecorded  deed,  which  has  been  lost,  defendant  has  a  right  to  re- 
sort to  equity  to  enjoin  the  action  at  law  and  perfect  his  title  under 
the  lost  deed:  Lash  v.  Butch,  4  Iowa,  215;  and  where  the  title  to 
part  of  the  property  fails,  and  the  vendee  loses  his  deed,  he  may 
maintain  a  bill  in  chancery  for  the  recovery  of  the  money  to  the  ex- 
tent of  such  failure:  Michael  v.  Mills,  17  Ohio,  601.  So  where  a 
written  instrument  by  which  rent  was  secured  was  lost,  the  lessor 
could  resort  to  chancery  to  recover  the  rent  thus  secured:  Lawrence 
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V.  Hammett,  3  J.  J.  Marsh.  (Ky.),  87.  Where  the  plaintiff  in 
equity  claims  title  under  the  lost  deed,  the  bill  must  contain  a  dis- 
tinct averment  of  the  loss  thereof,  and  that  it  could  not  be  found 
after   due  search:  Taliaferro  v.  Foote,   3  Leigh   (Va.),  58, 

In  Savannah  Nat.  Bank  v.  Haskins,  101  Mass.  370,  3  Am,  Kep, 
373,  two  bills  of  exchange,  after  being  discounted  by  a  bank  on  the 
faith  of  a  letter  of  credit  of  the  drawee,  promising  to  honor  them, 
and  then,  after  being  indorsed,  were  accidentally  lost  in  the  mail 
while  being  transmitted  to  the  indorsee,  and  the  drawee  refused  to 
pay  without  presentment  of  the  original,  it  was  held  that  the  bank 
might  maintain  a  bill  in  equity  to  enforce  payment  by  the  drawee. 
Says  the  court:  "In  all  cases  where,  by  the  accidental  loss  of  the 
note  or  bill,  the  plaintiff  cannot  comply  with  the  defendant's  right 
under  his  contract  to  have  the  identical  instrument  surrendered,  and 
it  is  within  the  power  of  the  court  to  secure  the  defendant  from  all 
appreciable  injury,  relief  will  be  decreed  to  the  plaintiff  in  equity, 
upon  terms  and  conditions  which  will  secure  and  protect  the  rights 
of  all.  And  it  can  make  no  difference  in  principle  whether  the  de- 
fendant's contract  is  an  acceptance  or  only  a  promise  to  accept. 
And  where  a  check  is  lost,  the  holder  has  a  right  of  action  against 
the  drawer,  upon  tendering  indemnity,  as  it  is  a  bill  of  exchange 
within  the  meaning  of  the  Statute  allowing  suit  thereon  upon  giving 
sufficient  indemnity:  Jacks  v.  Darrin,  3  E.  D.  Smith  (N.  Y.),  548. 
A  court  of  law  haa  jurisdiction  against  an  indorser  upon  a  lost  in- 
dorsement, where  it  is  So  given  by  statute:  Union  Bank  v,  Osborne, 
6  Humph.  (Tenn.)  318.  Where  a  written  contract  to  furnish  beeves 
was  lost,  this  is  sufficient  to  give  a  court  of  equity  jurisdiction,  and 
it  may  enforce  payment  of  the  beeves  delivered:  Bolware  v.  Bol- 
ware,  1  Litt.  (Ky.)  124.  So  where  a  warehouseman's  receipt  for 
cotton  is  lost  or  destroyed,  chancery  has  jurisdiction  of  a  bill  filed 
for  the  recovery  of  the  cotton:  Hardeman  v.  Battersby,  53  Ga.  36. 
But  see  Clay  v.  Gage,  1  Tex.  Civ.  App.  661,  20  S,  W.  948, 

III,  Bond  of  Indemnity. 
a.  Requisites.— As  has  been  mentioned  before,  one  of  the  principal 
reasons  for  the  assumption  by  courts  of  equity  of  jurisdiction  over 
cases  of  this  character,  was  that  they  could  require  indemnity  to  be 
given  the  defendant,  in  order  to  protect  him  against  the  enforce- 
ment of  the  lost  instrument  in  the  hands  of  strangers:  Yerkes  v, 
Blodgett,  48  Mich.  211,  12  N.  W.  218;  Walker  v,  Gillett,  98  Mich.  59, 
56  N,  W,  1052;  Truly  v.  Lane,  7  Smedes  &  M.  (Miss.)  325,  45  Am. 
Dec.  305.  Although  the  authority  of  law  courts  to  require  the  giv- 
ing of  indemnity  in  cases  of  this  character  has  been  questioned:  Ex 
parte  Greeneway,  6  Ves.  Jr.  812;  those  courts  have  nevertheless  as- 
sumed that  power,  and  make  the  giving  of  a  bond  a  prerequisite  to 
the  entering  of  judgment  and  the  enforcing  of  execution.  In  Fales 
V.  EusseU,  16  Pick,  315,  Chief  Justice  Shaw  says:  "The  production 
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of  the  note  is  not  essential  to  the  plaintiff's  title,  but  only  to  the 
defendant's  reasonable  security;  it  appears  to  us  that  the  objection 
that  a  court  of  law  has  no  jurisdiction  to  order  or  to  judge  of  the 
sufficiency  of  an  indemnity  is  rather  ideal  than  solid,  and  ought  not 
to  prevail  when  the  consequence  would  be  an  entire  failure  of  ju'i- 
ticc":  See,  also,  Bridgeford  v.  Masonville  Co.,  34  Conn.  546,  91  Am. 
Dec.  744.  And  especially  does  this  right  exist  where,  as  is  common 
in  this  country,  the  court  is  one  of  combined  law  and  equity  jurisdic- 
tion: First  Nat.  Bank  v.  Wilder,  104  Fed.  187,  43  C.  C.  A.  461.  See, 
also,  Filby  v.  Turner,  9  Colo.  App.  202,  47  Pac.  1037.  The  bond 
must,  under  the  New  York  statute,  be  joined  in  by  the  plaintiff,  and 
giving  one  in  which  the  sureties  alone  are  bound  is  not  sufficient: 
Howe  Mfg.  Co.  V.  Avery,  16  Hun,  555;  and  it  should  run  to  all  the 
defendants,  even  though  some  of  theim  have  not  been  served  with 
process:  Higgins  v.  Watson,  1  Mich.  428.  Where  a  motion  is  made 
to  set  aside  the  bond  on  the  ground  of  insufficiency,  which  is  denied, 
an  injunction  to  restrain  execution  will  not  be  granted:  Mills  v. 
Jones,  9  La.  Ann.  11.  The  bond  must  be  sufficient  in  amount  to 
cover  the  instrument  and  also  all  reasonable  expenses  connected 
therewith:  Hinckley  v.  Union  P.  E.  Co.,  129  Mass.  52,  37  Am.  Rep. 
297;  Truly  v.  Lane,  7  Smedes  &  M.  (Miss.)  325,  45  Am.  Dec.  305; 
Gordon  v.  Manning,  44  Miss.  756;  and  where  required  by  statute,  a 
bond  in  double  the  amount  of  the  debt  and  interest  should  be  exe- 
cuted to  the  defendant  against  all  claims  of  other  persons:  Sauter  v. 
Leveridge,  103  Mo.  615,  15  S.  W.  981;  and  where  the  bond  of  in- 
demnity given  would  not  afford  the  defendant  adequate  protection, 
the  owner  of  the  lost  note  should  not  be  allowed  to  maintain  the 
action:  Tuttle  v.  Standish,  4  Allen,  481,  81  Am.  Doc.  712.  Where 
such  a  bond  is  required  by  statute,  it  must  bo  filed:  Armstrong  v. 
Lewis,  14  Minn.  406;  but,  in  the  absence  of  this,  if  it  clearly  appear 
to  the  court  that  such  a  bond  is  not  necessary  for  the  protection  of 
the  defendant,  it  may  be  dispensed  with:  Munroe  v.  Weir,  177 
Mass.  301,  58  N.  E.  1013.  In  State  v.  New  Orleans  etc.  E.  Co.,  51 
La.  Ann.  909,  25  South.  465,  under  a  statute  reading  that  "in  ease 
circumstances  render  it  necessary"  security  may  be  ordered,  it  was 
held  not  to  apply  where  the  destruction  of  the  instrument  by  fire  was 
reasonably  established,  and  that  the  lost  instrument,  a  certificate 
of  stock,  was  issued  in  the  name  of  the  relator,  who  never  parted 
with  it,  nor  indorsed  it  in  blank  or  otherwise,  for  pledge  or  transfer; 
and  no  demand  for  transfer  on  the  books  had  been  made  in  sixteen 
years.  The  court  will  not  order  the  giving  of  indemnity  against  an 
instrument  which  cannot  prejudice  the  party  claiming  the  indemnity: 
Lynch  v.  De  Viar,  3  Johns.  Cas.  (N.  Y.)  303.  Where  a  note  or  bill 
is  lost,  as  was  before  pointed  out,  a  bond  of  indemnity  is  necessary 
only  if  it  is  negotiable:  Wright  v.  Wright,  54  N.  Y.  437;  but  where 
it  is  not  shown  to  have  been  negotiable,  the  courts  will  not  presume 
it  so,  and  indemnity  need  not  be  given:   Depew  v.  Wheelan,  6  Blackf. 
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(Ind.)  485;  Allen  v.  Eeilly,  15  Nev.  452;  Blade  v.  Noland,  12  Wend. 
173,  27  Am.  Dec.  126;  Lazell  v.  Lazell,  12  Va.  443,  36  Am.  Dec.  352; 
Hough  V.  Barton,  20  Vt.  455.  But  under  a  statute  giving  indemnity 
in  actions  on  lost  negotiable  instruments,  where  it  was  not  shown  to 
have  been  indorsed  or  negotiated,  the  defendant  was  stall  entitled  to 
indemnity:  Frank  v.  Wessels,  64  N.  Y.  155.  A  recovery  may  be  had 
against  the  acceptor  of  a  lost  bill  on  giving  indemnity:  Meeker  v. 
Jackson,  3  Yeates  (Pa.),  442;  Snyder  v.  Wolfley,  8  Serg.  &  E.  (Pa.) 
328,  which  was  the  case  of  a  lost  lottery  ticket.  "Where  a  negotiable 
instrument  lost  before  maturity  is  sued  on,  indemnity  should  be  re- 
quired: Elliott  V.  Woodward,  18  Ind.  183;  Schmidt  v.  People's  Nat. 
Bank,  153  Mass.  550,  27  N.  E.  595;  Des  Arts  v.  Leggett,  5  Duer,  156; 
but  where  lost  after  maturity,  none  need  be  given:  City  of  Blooming- 
ton  v.  Smith,  123  Ind.  41,  18  Am.  St.  Eep.  310,  23  N.  E.  972;  Swatts 
V.  Bowen,  141  Ind.  322,  40  N.  E.  1057;  Palmer  v.  Carpenter,  53  Neb. 
394,  73  N.  W.  690.  Where,  in  an  action  on  a  lost  note,  defendants 
fail  to  appear  and  demand  indemnity,  it  is  not  reversible  error  to 
render  judgment  without  requiring  it:  Murray  v.  Dallas  Homestead 
etc.  AFsn.  (Tex.  Civ.  App.),  48  S.  W.  604;  Weaver  v.  Cox.  15  La. 
Ann,  463.  And  where  the  statute  of  limitations  has  run  against  the 
instrument,  the  defendant  being  in  no  danger  of  having  to  pay  it 
again,  no  indemnity  need  be  decreed:  Marsh  v.  Perry,  6  La.  Ann. 
669;  Moore  v.  Fall,  42  Me.  450,  66  Am.  Dec.  297;  Eeisinger  v.  Magee, 
158  Pa.  St.  280,  27  Atl.  962;  Hopkins  v.  Adams,  20  Vt.  407,  The 
bond  required  to  be  given  is  generally  held  a  condition  precedent  to 
judgment:  Price  v,  Dunlap,  5  Cal.  483;.  Berry  v.  Berry,  6  Bush 
(Ky.),  594;  Hendricks  v.  Whitecotton,  60  Mo.  App.  671;  Kirkwood 
V.  First  Nat.  Bank,  40  Neb.  484,  42  Am.  St.  Eep.  683,  58  N.  W.  1016; 
Deans  v.  Dortch,  40  N.  C.  (5  Ired.  Eq.)  331;  Wiedeufeld  v.  Gallagher 
(Tex.  Civ.  App.),  24  S.  W.  333;  but  in  the  Massachusetts  courts,  it 
is  held  not  a  condition  at  all,  but  merely  an  acquittance  upon  ob- 
taining judgment:  Fales  v.  Eussell,  16  Pick.  315;  Hinckley  v.  Union 
Pac,  Ey.  Co.,  129  Mags.  52,  37  Am,  Eep.  297. 

If  the  execution  of  the  lost  note  be  admitted,  and  its  return  after 
protest  to  plaintiff  be  proved,  so  that  an  indorsee  would  acquire  it 
subject  to  all  equities  that  might  be  opposed  to  the  plaintiff,  he  will 
not  be  compelled  to  give  security:  Brent  v.  Ervin,  3  Mart.,  N.  S., 
(La.)   303,  15   Am.  Dee.   157. 

On  the  foreclosure  of  a  lost  mortgage,  the  mortgagor  cannot  resist 
payment  of  principal  or  costs,  on  the  ground  of  a  refusal  to  in- 
demnify him:  Sharp  v.  Cutler,  25  N.  J.  Eq.  425;  and  where,  in  such 
proceedings,  neither  bond  nor  mortgage  could  be  found,  and  had  been 
lost  for  six  years,  no  bond  of  indemnity  was  required:  Stoddard  v. 
Gailor,  90  N.  Y.  575.  In  a  Suit  to  foreclose  a  railroad  mortgage, 
bonds  covered  thereby  were  shown  to  have  been  lost;  and  indemnity 
was  decreed  against  their  reappearance:  Miller  v.  Eutland  etc.  E. 
Co.,  40  Vt.   399,  94  Am.  Dec.  414.     It  has  been  held   that   on  a  bill 
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to  foreclose  a  mortgage  given  to  secure  a  bond,  alleging  a  loss  of 
the  bond,  the  loss  must  be  proved,  the  mortgagor  not  being  compelled 
to  accept  a  bond  of  indemnity  against  it:  Burgwin  v.  Eichardson,  10 
N.  C.  203.  In  an  action  on  a  lost  note  secured  by  a  mortgage,  where 
the  defendant  defaults,  a  third  party  interested  in  the  land  who  in- 
tervenes cannot  ask  security  against  the  appearance  of  the  lost  note, 
where  the  defendant  did  not  ask  it:  Mayer  v.  Stahr,  35  La,  Ann.  57. 
Where  the  instrument  has  been  destroyed,  so  that  it  can  never  ap- 
pear again  and  be  made  the  basis  of  an  action  against  the  defendant, 
the  courts  generally  dispense  with  the  giving  of  security:  Swift  v. 
Stevens,  8  Conn.  431;  Edler  v.  Uchtmann,  10  111.  App.  488;  Moore  v. 
Fall,  42  Me.  450,  66  Am.  Dec.  297;  WofiEord  v.  Board  of 
Police,  44  Miss.  579;  Des  Arts  v.  Leggett,  16  N.  Y.  582;  Aboru 
V.  Bosworth,  1  E.  I.  401;  Moses  v.  Trice,  21  Gratt.  (Va.) 
556,  8  Am.  Eep.  609.  In  California,  however,  there  is  no  difference 
between  a  lost  and  a  destroyed  note,  and  indemnity  must  be  given 
in  the  latter  case:  Welton  v.  Adams,  4  Cal.  37,  60  Am.  Dec.  579; 
Price  V.  Dunlap,  5  Cal.  483;  Eandolph  v.  Harris,  28  Cal.  561,  87  Am. 
Dec.  139.  A  bank  note  stands  upon  the  same  footing  as  other  com- 
mercial paper,  and  recovery  may  be  had  thereon  when  lost,  upon 
giving  indemnity:  Eobinson  v.  Bank  of  Darien,  18  Ga.  65;  and  also 
where  a  stock  certificate  has  been  lost,  indemnity  may  be  required 
upon  the  issuance  of  a  new  one:  Hendon  v.  North  Carolina  E.  Co.,  127 
N.  C.  110,  37  S.  E.  155.  In  Manhattan  Sav.  Inst.  v.  East  Chester,  44 
Hun,  537,  it  was  held  that  a  town  might  be  required  to  pay  lost  mu- 
nicipal bonds  on  receiving  proper  security,  for  the  town  would  be  as 
adequately  protected  as  would  an  individual  under  similar  circum- 
stances. As  to  loss  of  internal  improvement  bonds,  see  McLain  v.  Dun- 
can, 57  Ark.  49,  20  S.  W.  597.  In  a  suit  before  a  justice  of  the  peace 
on  an  overdue  promissory  note,  it  was  produced  at  the  trial,  but  lost 
before  trial  on  appeal;  it  was  held  not  to  be  within  the  rule  requiring 
indemnity,  as  the  loss  was  due  to  the  fault  of  the  trial  tribunal  and 
not  of  the  plaintiff:  Winship  v.  May,  7  Colo.  App.  355;  and  so  no 
indemnity  is  required  where  the  final  decree  recites  that  at  the  time 
of  its  rendition  the  lost  instruments  were  found:  Hunter  v.  Eobin- 
son, 5  W.  Va.  272.  Where  an  action  for  the  conversion  of  stock  is 
brought,  and  the  complaint  discloses  that  the  certificates  were  lost, 
no  offer  of  indemnity  need  be  shown,  since  the  stock  certificates  are 
not  the  foundation  of  the  action:  B.  L.  Blair  Co.  v.  Eose,  26  Ind. 
App.  487,  60  N.  E.  10.  Under  the  New  York  statute  relating  to  suits 
on  lost  negotiable  instruments,  a  coupon  of  a  railroad  bond  payable 
to  bearer  was 'held  a  negotiable  instrument,  and  indemnity  required: 
Eolston  V.  Central  Park  etc.  E.  E.  Co.,  47  N.  Y.  Supp.  650,  21  Misc. 
Eep.  439;  but  a  certificate  of  deposit  promising  to  pay  a  party  "or 
her  assigns"  is  not  negotiable,  and  no  security  need  be  given:  Zander 
V.  New  York  Security  etc.  Co.,  78  N.  Y.  Supp.  900,  39  Misc.  Eep.  98, 
affirmed  81  N.  Y.  S.  1151;  and  the  same  ruling  was  made  in  regard  to 
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a  lost  pass-book  of   a  savings  bank:   Mills   v.   Albany   etc.  Bank,   59 
K.  Y.  Supp.   149,  28  Misc.  Eep.  251. 

b.  Time  of  Giving.— The  weight  of  authority  is  in  favor  of  allow- 
ing the  offer  of  indemnity  and  the  giving  thereof  before  the  entering 
of  judgment,  and  does  not  require  it  as  a  condition  precedent  to  the 
maintenance  of  the  action:  Burrows  v,  Goodhue  1  Greene  (Iowa';, 
48;  Polhamius  v.  New  Orleans,  18  La.  Ann.  234;  Schmidt  v.  Bank, 
153  Mass.  550,  27  N.  E.  595;  Smith  v.  Walker,  Smedea  &  M,  Ch. 
(Miss.)  432;  Brookman  v.  Metcalf,  4  Eob.  (N.  Y.)  568;  Frank  v. 
Wessels,  64  N.  Y.  155;  Dupignac  v.  Quick,  58  N.  Y.  341,  27  Misc. 
Eep.  500;  Lowry  v.  Medlin,  6  Humph.  450;  Exchange  Bank  v.  Mor- 
rall,  16  W.  Va.  546.  The  contrary  view  is  maintained  in  Snyder  v. 
Wolfley,  8  Serg.  &  E.  (Pa.)  328,  which  holds  that  in  the  case  of  a 
bill  in  equity,  tender  of  indemnity  is  a  substantial  part  of  the 
plaintiff's  title,  and  no  right  of  action  accrues  till  it  is  made.  In 
Eandolph  v.  Harris,  28  Gal.  561,  87  Am.  Dec.  139,  the  court  says: 
"The  tender  of  indemnity  cannot  be  considered  as  any  part  of  the 
plaintiff's  cause  of  action  or  as  a  fact  or  event  upon  which  his  right 
of  action  accrues.  It  is  merely  a  condition  which  the  law  imposes 
upon  his  right  to  enforce  his  cause  of  action,  the  performance  of 
which  is  exacted  as  a  substitute  for  the  delivery  of  the  note  or  bill, 
which  otherwise  he  is  bound  to  make  upon  payment.  But  it  is  in- 
equitable to  subject  the  defendant  to  costs  when  he  may  be  willing 
to  pay  upon  reasonable  indemnity  and  before  he  is  placed  in  the 
wrong  by  a  tender  and  refusal.  Hence,  if  the  plaintiff  desires  to  re- 
cover costs,  he  must  make  the  tender  before  suit  or  show  a  waiver 
of  indemnity  on  the  part  of  the  defendant.  On  the  other  hand,  all 
that  the  defendant  can  rightfully  ask  is  that  he  be  not  required  by  the, 
court  to  pay  the  money  or  subjected  to  costs  until  reasonable  in- 
demnity has  been  furnished."  Therefore  filing  the  bond  at  the  same 
time  as  the  complaint,  and  making  therein  an  averment  of  that 
fact  is  a  tender  of  indemnity  at  that  time,  and  if  the  defendant  pay, 
he  should  be  relieved  of  all  costs  accrued  up  to  that  time;  but  if  he 
fights  the  action,  he  should  be  held  liable  for  all  the  costs  of  suit: 
Farmers'  etc.  Bank  v.  Altura  etc.  Co.,  129  Cal.  263,  61  Pac.  1077. 
It  has  been  held  that  where  a  bond  is  not  executed  or  filed  before 
judgment,  but  is  executed,  approved,  and  filed  while  a  motion  for  a 
new  trial  is  pending,  this  is  Sufficient,  as  the  judgment  is  still  in  the 
grasp  of  the   court:  Aylor   v.  McMunigal,   66   Mo.   App.   657. 

IV.    Affidavit  of  Loss. 

Under  the  chancery  procedure,  in  order  to  maintain  a  bill  in  equity 
upon  a  lost  instrument,  an  affidavit  of  loss  thereof,  and  that  it  was 
not  in  the  power  or  possession  of  the  plaintiff,  was  indispensable: 
Hooe  V.  Harrison,  11  Ala.  499;  Purviance  v.  Holt,  3  Gilm.  (111.'; 
394;  Smith  v.  Walker,  Smedes  &  M.  Ch.  (Miss.)  432;  Parsons  v.  Wil- 
son, 2  Over.   (Tenn.)   260;    Taliaferro  v.  Foote,  3    Leigh     (Va.),  58; 
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Fin.llay  v.  Hindo,  1  Pet.  241.  But  see  Cabell  v.  Megginson,  6  Munf. 
(Va.)  202;  and  such  affidavit  should  be  filed  with  the  pleadings: 
Posey  V.  Decatur  Bank,  12  Ala,  802;  Dormady  v.  State  Bank,  2 
Seam.  (111.)  236;  Carlisle  v.  Eamsey,  4  Ind.  242;  Webb  v.  Bowman,  3 
J.  J.  Marsh.  (Ky.)  70.  The  reason  for  the  rule  is  that  the  court 
should  require  the  oath  of  the  party  as  a  guaranty  of  his  good  faith, 
before  proceeding  to  grant  him  relief  upon  the  lost  instrument:  Bla- 
singame  v.  Blasingame,  24  Ind.  86;  and  the  omission  of  the  affidavit 
may  be  taken  advantage  of  by  demurrer  to  the  declaration:  Bell  v. 
Moore,  9  Ala.  823;  Findlay  v.  Hinde,  1  Pet.  241.  In  Lyttle  v.  Cozad, 
21  W,  Va.  183,  however,  it  is  held  that  a  suit  on  a  lost  bond  will  lie, 
although  no  affidavit  of  loss  accompany  the  bill,  as  this  is  a  defect 
that  may  be  cured  by  amendment.  Where  an  affidavit  is  required 
it  must  be  made  by  the  plaintiff,  and  his  attorney  is  not  competent 
to  make  it:  Vance  v.  Cooper,  22  La.  Ann.  508;  but  it  is  sufficient 
if  one  of  the  complainants  file  his  affidavits,  and  does  not  require  all: 
Le  Eoy  v,  Veeder,  1  Johns.  Cas.  (N,  Y.)  417.  But  it  is  held  in 
Withee  v.  Fearing,  23  Tex.  503,  that  if  the  plaintiff  can  prove  the 
loss  by  a  third  person,  it  is  not  necessary  to  file  his  own  affidavit. 
The  only  reason  for  requiring  the  affidavit  is  to  give  courts  of 
equity  jurisdiction,  both  in  cases  of  lost  notes:  Hill  v.  Lackey,  9 
Dana.  81;  and  of  lost  deeds:  Hoddy  v.  Hoard,  2  Ind.  474,  54  Am. 
Dec.  456;  Carlisle  v.  Ramsey,  4  Ind.  242;  but  it  is  available  for  that 
purpose  alone,  and  so  in  an  action  at  law  upon  a  lost  negotiable  note, 
the  loss  cannot  be  proved  by  the  oath  of  the  plaintiff;  and  the  affi- 
davit is  not  admissible  for  any  purpose  except  to  give  equity  juris- 
diction, and  in  courts  both  of  law  and  equity,  to  let  in  secondary 
evidence:  Grant  v.  Eeid,  46  N.  C.  (1  Jones)  512;  and  See,  also,  Hooe 
v.  Harrison,  11  Ala.  499.  Therefore,  where  a  court  of  chancery 
would  have  jurisdiction  in  a  suit  on  a  lost  instrument,  independent  of 
that  fact,  such  as  on  the  ground  of  fraud  or  a  trust,  an  affidavit  of 
such  loss  is  not  necessary;  Campbell  v.  Sheldon,  13  Pick.  8;  Lyttle  v. 
Cozud,  21  W.  Va.  183.  Where  the  defendant  goes  to  trial  in  a  suit 
upon  a  lost  note  on  the  merits  of  the  case,  judgment  will  not  be  ar- 
rested for  want  of  an  affidavit:  Union  Bank  v.  Osborne,  6  Humph. 
(Tenn.)   318. 

In  Allen  v.  Smith,  29  Ark.  74,  it  is  held  that  an  affidavit  of  loss  is 
not  necessary;  and  the  courts  are  now  not  inclined  to  be  so  strict  in  re- 
quiring it.  In  Blasingame  v.  Blasingame,  24  Ind.  86,  the  court  says: 
"We  are  aware  that,  under  the  former  practice,  this  would  have  been 
a  suit  in  equity,  and  that  an  affidavit  would  have  been  required.  But 
our  code  contemplates  a  uniform  system  in  all  cases  where  it  can  be 
made  applicable;  and  there  is  certainly  no  good  reason  for  requiring 
the  affidavit  in  cases  in  equity,  and  not  requiring  it  in  cases  at  law." 
And  it  is  held  that  where  it  is  required  it  is  sufficient  if  it  be  filed  dur- 
ing the  progress  of  the  cause,  and  not  necessarily  with  the  bill:  Thorn- 
ton v.  Stewart,  7  Leigh    (Va.),  ]28. 
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In  many  instances  now  the  affidavit  of  loss  is  not  to  give  the  court 
jurisdiction,  but  to  shift  the  burden  of  proof.  Speaking  of  Such  a 
statute  the  Alabama  court,  in  Mobile  County  v.  Sands  (Ala.),  29 
South.  26,  says:  "The  statute  is  enabling  and  permissive,  but  not 
mandatory.  Suit  on  a  lost  instrument  may  be  brought  without  the 
affidavit,  but,  if  So  brought,  the  burden  of  proving  the  loss  and  con- 
tents of  the  instrument  is  on  the  plaintiff.  When  the  affidavit  is 
made,  its  sole  operation  amd  effect  is  to  shift  this  burden  onto  the  de- 
fendant: Glassell  v.  Mason,  32  Ala.  719;  Parker  v.  Edwards,  85  Ala. 
246,  4  South.  612."  And  defects  in  the  affidavit  of  loss,  being  merely 
evidential,  need  not  be  referred  to  in  the  pleading,  and  are  not  a 
ground  of  objection  to  the  complaint:  Tapscott  v.  Gibson,  129  Ala. 
503,  30  South.  23.  Where  by  statute  the  affidavit  is  required  to  state 
that  the  ins4;rument  Sued  on  is  lost  or  mislaid,  failure  to  do  so  renders 
it  defective;  also  where  it  omits  to  state,  as  prescribed,  that  it  is 
still  the  property  of  the  person  claiming  it;  and  if  no  further  evidence 
is  offered  or  leave  to  amend  sought,  the  defendant  is  entitled  to 
judgment:  Buckner  v.  Geodeker  (Tenn.  Ch.  App.),  45  S.  W.  443. 

V.     Parties  and  Pleading. 

a.  Parties,  Generally. — The  loser  of  a  negotiable  instrument  can  re- 
cover in  an  action  at  law  against  the  maker's  administrator:  Adams 
v.  Baker,  16  E.  I.  1,  27  Am.  St.  Eep.  721,  11  Atl.  168.  The  assignee  of 
the  payee  has  a  right  of  action  on  a  lost  note  in  his  own  name:  Long 
V.  Constant,  19  Mo.  320,  61  Am.  Dec.  559,  but,  while  granting  him 
the  right  to  sue,  it  was  held  in  Willis  v.  Cresey,  17  Me.  9,  that  it 
Bhould  have  been  brought  in  the  name  of  the  payee.  See,  also, 
Tucker  v.  Tucker,  119  Mass,  79.  Upon  filing  a  sufficient  bond  of  in- 
demnity, before  judgment,  an  action  may  be  maintained  against  all 
the  makers  of  a  joint  promissory  note,  which  has  been  lost:  McGreg- 
ory  V.  McGregory,  107  Mass.  543.  But  a  bill  against  a  surety  alone, 
where  the  principal  has  not  been  made  a  party,  cannot  be  sustained, 
and  if  he  is  dead,  his  legal  representative  should  be  joined:  Long  v. 
Dupuy,  1   Dana    (Ky.),   104. 

b.  Necessary  Allegations. — A  party  may,  on  alleging  and  proving 
the  loss  of  a  note  or  bill  of  exchange,  recover  on  the  original  con- 
tract: White  V.  Mallord,  Morris  (Iowa),  494;  Stephens  v.  Crostwait, 
3  Bibb  (Ky.),  222;  Keynolds  v.  French,  8  Vt.  85,  30  Am.  Dec.  465.  A 
bill  for  discovery  of  a  lost  note,  in  aid  of  an  action  at  law,  must  al- 
lege that  without  the  discovery  the  plaintiff  cannot,  for  lack  of  evi- 
dence maintain  his  action  at  law,  and  also  that  the  note  is  lost  or 
destroyed:  Temple  v.  Gove,  8  Iowa,  511a,  74  Am.  Dec.  320;  Mc- 
Clusky  V.  Gerhausex,  2  Nev.  47,  90  Am.  Dec.  512.  It  has  been  held 
that  a  bill  to  recover  on  a  lost  bond  must  be  sworn  to:  Kennedy  v. 
Conn  3  B.  Mon.  (Ky.)  321;  but  where  it  is  not  sworn  to,  but  an  affi- 
davit of  loss,  made  a  part  of  the  bill,  accompanies  it,  this  is  snfllcMent: 
Hunter  v.  Eobinson,  5  W.  Va.  272.     The  giving  or  ott'ering  of  a  bond 
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of  indemnity  need  not  be  alleged  in  the  complaint,  but  it  is  sufficient 
if  it  be  given  before  judgment:  Eans  v.  Exchange  Bank,  79  Mo.  182; 
Sauter  v.  Leveridge,  103  Mo.  615,  15  S.  W.  981.  Proof  of  the  execu- 
tion and  loss  of  the  instrument  sued  on  must  be  made:  Norris  v.  Kel- 
logg, 7  Ark.  112;  Laubach  v.  Meyers,  147  Pa.  St.  447,  23  Atl.  765; 
but  proof  of  the  execution  was  held  not  necessary  unless  the  execution 
be  denied  under  oath  in  Jenkins  v.  Parkhill,  25  Ind.  473.  Where  an 
instrument  sued  on  should  be  copied  or  filed  with  the  pleadings,  an 
averment  of  loss  and  due  search  excvises  the  failure  to  produce  it: 
Van  Dorn  v.  Bodley,  38  Ind.  402;  and  in  such  a  case  the  loss  of  the 
note  stands  in  place  of  its  surrender:  McMillan  v.  Bethold,  35  111. 
250.  An  averment  in  a  complaint  that  the  note  is  in  the  possession 
of  a  third  person,  who  wrongfully  holds  it  and  has  carried  it  beyond, 
the  jurisdiction  of  the  court,  and  beyond  plaintiff's  control  is 
equivalent  to  an  averment  of  loss:  Butler  v.  Anderson,  27  Ind.  117. 
And  where  the  payee  shows  that  the  lost  notes  have  never  been  pro- 
duced, and  have  been  outstanding  for  many  years,  he  is  entitled  to 
recover:  Templin  v.  Krahn,  3  Ind.  373;  AUendorph  v.  Ogden,  28  Neb. 
201,  44  N.  W.  220.  The  declaration  on  a  lost  note  need  not  allego 
that  it  was  not  indorsed,  nor  whether  lost  before  or  after  maturity: 
Chaudron  v.  Hunt,  3  Stew.  (Ala.)  31,  20  Am.  Dec.  60;  and  where  a 
negotiable  note  was  lost  after  maturity,  it  need  not  appear  that  it 
was  not  indorsed:  Sloo  v.  Eoberts,  7  Ind.  128.  Unless  a  negotiable 
note  was  never  indorsed  or,  if  so,  specially,  the  destruction  of  the 
note  must  be  averred:  Rogers  v.  Miller,  4  Scam.  (111.)  333,  See,  also, 
Pintard  v.  Tackington,  10  Johns.  104;  Aborn  v.  Bosworth,  1  R.  I. 
401;  but  where  it  was  not  negotiable,  its  destruction  need  not  be 
proved:  Hough  v.  Barton,  20  Vt.  455.  In  a  suit  on  a  lost  note  it  is 
not  necessary  to  declare  on  the  note  as  lost:  Fleet  v.  Hertz,  98  111. 
App.  564;  Adams  v.  McCauley,  4  Eob.  (La.)  184;  Sauter  v.  Leveridge, 
103  Mo.  615,  15  S.  W.  981;  A^anauken  v.  Hornbeck,  14  N.  J.  L.  178,  25 
Am.  Dee.  509;  Dupignac  v.  Quick,  56  N.  Y.  Supp.  385,  26  Misc.  Eep.  872; 
Sargent  v.  Steubenville  etc.  E.  R.  Co.,  32  Ohio  St.  449;  Adams  v.  Baker, 
16  R.  I.  1,  25  Am.  St.  Rep.  721,  11  Atl.  168;  Houy  v.  Gamel,  26  Tex. 
Civ.  App.  123,  62  S.  W.  76;  Viles  v,  Moulton,  11  Vt.  470.  Says  the 
court  in  Sargent  v.  Steubenville  E.  E.  Co.,  32  Ohio  St.  449:  ''The  loss 
or  destruction  of  the  note  on  which  the  action  is  based  constitutes 
no  part  of  the  cause  of  action.  The  only  reason  why  the  loss  or  de- 
struction of  the  instrument  which  is  the  foundation  of  a  suit  need  ba 
averred  in  any  case  is  to  furnish  an  excuse  for  not  making  j^rofert, 
or  for  not  attaching  a  copy  to  the  pleading."  The  contrary  view 
is  held  in  Church  v.  Flowers,  2  Root  (Conn.)  144;  Kelley  v.  Riggs, 
2  Root,  126;  Cliauibeilain  v.  Sawyer,  19  Ohio,  oGO.  Where  the  loss 
is  alleged,  the  manner  of  the  loss  of  destruction  need  not  be  shown: 
Storey  v.  Kerr,  (Xeb.)  89  X.  W.  601;  Thomas  v,  McCormick,  1  X. 
Mex.  369;  nor  need  it  be  shuwu  by  afiidavit  nor  search  averred:  Clark 
V.  Trueblood,  16  Jnd.  App.  VS,  44  X',  E.  G79.  Where  it  is  proved  that 
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the  defendant  can  pay  the  amount  of  the  lost  note  without  any  risk 
of  being  required  to  pay  it  again,  loss  need  not  be  averred:  Adams  v. 
Baker,  16  B.  I.  1,  27  Am.  St.  Eep.  721,  11  Atl.  168.  A  complaint  al- 
leging the  loss  of  the  note,  with  an  affidavit  stating  its  substance,  need 
not  set  out  a  copy  of  the  note:  Cleveland  v.  Eoberts,  14  Ind.  511.  The 
assignee  of  a  lost  bond  cannot  maintain  a  suit  to  recover  the  amount 
thereof  if  he  fails  to  show  the  assignment:  Arnold  v.  Voorhies,  4  J.  J. 
Marsh.  (Ky.)  507.  Where  the  payee  sues  in  assumpsit  on  the  lost  note, 
a  consideration  must  be  averred:  Stephens  v.  Crostwait,  3  Bibb  (Ky.), 
222;  and  an  allegation  of  nonpayment  must  also  be  made:  Mason  v. 
Foster,  3  J.  J.  Marsh.  283.  Where  duress  in  the  destruction  of  the 
notes  is  claimed,  it  cannot  be  given  in  evidence  unless  specially 
pleaded:   Sturman  v.  Sturman,   (Iowa),  92  N.  W.  1886. 

c.  Burden  of  Proof.— The  burden  of  proof  is  on  the  plaintiff  to 
establish  the  execution  and  contents  of  the  lost  instrument  by  a 
preponderance  of  the  evidence:  Gallagher  v.  McBride,  63  N.  J.  L.  422, 
44  Atl.  203;  and  this  may  be  shown  by  disinterested  witnesses:  Bean 
V.  Keen,  7  Blackf.  (Ind.)  152;  but  where  the  defendant  produces  a 
note  which  plaintiff  refuses  to  accept,  the  burden  of  proof  is  on  the 
defendant  to  show  that  it  is  the  paper  which  is  the  basis  of  the  suit: 
Helzer  v.  Helzer,  187  Pa.  St.  243,  41  Atl.  40.  Where  the  contract 
Bued  on  was  lost,  and  evidence  of  its  terms  conflicting,  it  is  error 
to  instruct  the  jury  that  if  there  was  a  contract  between  the  parties 
and  the  plaintiff  performed  the  same,  he  was  entitled  to  recover, 
since  such  instruction  assumes  the  contract  as  declared  on  proved; 
and  it  is  for  the  court,  and  not  the  jury  to  construe  it:  Wellman  v. 
Jones,  124  Ala.  580,  27  South.  416.  A  declaration  setting  out  the 
amount,  the  name  of  the  maker,  and  that  the  note  was  due  when 
received  by  the  recipient  thereof  is  a  sufficient  identification  of  the 
note:  Sandefur  v.  Mattingley,  16  Ark.  237.  In  Tower  v.  Appleton 
Bank,  85  Mass.  387,  81  Am.  Dec.  665,  an  action  on  lost  bank  notes 
was  not  held  to  lie  on  circumstantial  evidence  of  their  destruction 
and  tender  of  indemnity.  The  court  there  says:  "The  court  are  of 
the  opinion  that  to  permit  a  plaintiff  to  recover  upon  such  proof  as 
this  case  presents,  upon  bills  circulating  as  currency,  and  available 
to  anyone  taking  them  bona  fide,  without  such  means  of  distin- 
guishing the  particular  bills  as  would  admit  of  an  adequate  indemnity, 
would  open  a  wide  door  to  fraud,  would  be  incompatible  with  the 
reasonable  security  and  rights  of  the  defeudant,  and  isi  not  required 
by  law." 

d.  Defenses.— Whatever  defense  might  be  made  to  the  original 
note  may  be  set  up  in  a  suit  upon  a  lost  note  established  as  provided 
for  by  statute:  Prescott  v.  Johnson,  8  Fla.  391.  In  an  action  on  a 
lost  bond  a  plea  to  the  merits  waives  objection  to  the  want  of  profert: 
Lowry  v.  Medlin,  6  Humph.  (Tcnn.)  450.  Where  an  assignee  suea 
upon  a  lost  note,  a  plea  of  setoff  admits  the  existence,  assignment, 
and  loss  of  the  note:   Willson  v.  Light,  4  Ark.   15S.     lu  Fells  I'oinc 
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Sav.  Inst.  V.  Weedon,  18  Md.  320,  81  Am.  Dee.  603,  it  is  held  that 
loss  and  failure  to  produce  the  instrument  constitute  a  good  defence 
at  law,  and  the  plaintiff  should  seek  his  remedy  in  equity;  and  where 
the  declaration  alleges  that  the  bond  sued  on  is  lost,  a  plea  denying 
the  loss  is  a  good  answer  to  the  action:  Kand  v.  Eand,  4  N.  H.  267. 
Where  the  petition  describes  the  note,  alleging  its  loss  by  plaintiff's 
agent  who  swore  to  the  petition,  and  defendant  failed  to  deny  it  and 
pleaded  failure  of  consideration,  no  further  proof  of  the  executioii 
of  the  note  was  held  necessary:  Scherer  v.  Upton,  31  Tex.  617;  and 
so  where  the  defendant  fails  to  verify  his  general  denial,  the  duo 
execution  of  the  note  and  that  it  is  unpaid  are  admitted:  Pattison  v. 
Shaw,  82  Tnd.  32. 

e.  Variance. — Plaintiff  must  describe  the  lost  obligation  correctly 
and  show  that  it  once  existed  as  described  in  his  petition:  Smith  v. 
Brown,  3  Blackf.  (Ind.)  22;  Keithley  v.  Seydell,  60  Tex.  78;  and  the 
failure  to  prove  a  material  provision  thereof  is  a  fatal  variance: 
Stickney  v.  Stickney,  21  N.  H.  61;  and  this  may  be  taken  advantage 
of  under  a  plea  of  non  est  factum:  Osborne  &  Co.  v.  Eich,  53  111. 
App.  661;  or  even  without  a  sworn  plea  of  non  est  factum:  Boylston. 
v.  Sherran,  31  Ala.  538.  Where  the  note  set  forth  in  the  complaint 
is  not  a  true  copy  because  of  a  discrepancy  in  the  time  of  payment, 
such  discrepancy  is  fatal:  Laubach  v.  Meyers,  147  Pa.  St.  447,  23 
Atl.  765.  So  where  the  obligation  lost  is  described  as  dated  Novem- 
ber 1,  1826,  and  on  proof  it  is  shown  to  be  April  16,  1827,  this  is  ,i 
fatal  variance:  Smith  v.  Brown,  3  Blackf.  (Ind.)  22;  and  a  declara- 
tion describing  a  note  as  bearing  date  and  payable  some  time  during 
the  last  of  October  or  about  the  first  of  November,  is  bad  on  de- 
murrer, as  being  uncertain:  Porter  v.  Nash,  1  Ala.  452;  but  a  vari- 
ance of  three  days  in  the  allegation  and  proof,  not  being  of  such 
a  character  as  to  surprise  the  defendant,  is  not  fatal:.  Alexander  v. 
Wakefield  (Tex.  Civ.  App.),  69  S.  W.  77.  An  allegation  that  a  bill 
sued  on  was  destroyed  is  supported  by  producing  in  evidence  a  muti- 
lated copy:  Myers  v.  Sealy,  5  Rich.  (S.  C.)  473;  and  proof  that  d 
note  has  been  destroyed  by  fire  .will  support  an  allegation  of  loss: 
McGregory  v.  McGregory,  107  Mass.  543.  Where  the  declaration 
avers  the  existence  of  a  bond,  and  makes  profert  thereof,  it  is  not 
sustained  by  proof  of  a  lost  bond;  and  where  it  is  lost  after  filing 
the  declaration,  the  plaintiff  should  amend:  Chamberlain  v.  Sawyer, 
19  Ohio,  360. 
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STATE  V.  MITCHELL. 

[97  Me.,  66,  53  Atl.  887.] 

CONSTITUTIONAL  LAW.— Arbitrary  Classification  of  Per- 
sons is  forbidden  by  the  fourteenth  amendment  to  the  constitution 
of  the  United  States  and  tlie  first  section  of  article  1  of  the  consti- 
tution of  Maine.  Differentiations  and  classifications  must  be  reason- 
able and  based  upon  real  differences  in  the  situation,  condition,  and 
tendencies  of  things.  If  there  is  no  real  difference  between  localities, 
persons,  occupations,  or  property,  the  state  cannot  make  one  in  favor 
of   some  persons   over  others,     (pp.   482,   483.) 

CONSTITUTIONAL  LAW.— A  Statute  Exacting  Licenses  from 
Peddlers  and  Hawkers,  but  exempting  therefrom  and  from  tlie  jmy- 
ment  of  the  license  fee  every  resident  of  the  town  having  a  plnp" 
of  business  therein,  owning  and  paying  taxes  to  the  amount  of 
twenty-five  dollars  on  his  stock  in  trade,  imposes  an  arbitrary  anl 
unreasonable  discrimination  and  is  unconstitutional,     (jp.  4  86,  487.1 

CONSTITUTIONAL  LAW— Statute  Void  in  Part,  When  Void 
as  a  Whole. — A  statute  undertaking  to  exact  a  license  from  all  hawk- 
ers and  peddlers,  but  to  exempt  all  residents  of  the  town  who  pay 
taxes  amounting  to  twenty-five  dollars  on  their  stock  of  goods,  being 
void  because  of  this  unreasonable  discrimination,  cannot  be  given 
effect  by  disregarding  the  exemption  and  exacting  a  license  from 
all  persons.  It  would  violate  the  legislative  intent  to  require  persons 
to  pay  licenses  who  had  been  declared  to  be  exempt,     (p.  488.) 

Georgo  W.  Gower,  county  attorney,  for  the  state. 

J.   S.  Williams,  for  the  defendant, 

69  EMEEY,  J.  The  statute,  chapter  277  of  the  Public  Laws 
of  1901,  entitled,  "An  act  relating  to  hawkers  and  peddlers," 
provides  in  section  1,  that  no  person  shall  go  about  from  town 
to  town,  or  from  place  to  place  in  the  same  town,  exposing 
for  sale  or  selling,  certain  enumerated  merchandise,  until  he 
shall  have  procured  a  license  so  to  do,  as  thereinafter  provided. 
Section  2  provides  that  the  Secretary  of  State  shall  grant  such 
license  to  any  person  who  files  in  his  office  a  ''^  specified  certif- 
icate of  good  moral  character,  but  not  to  any  other  person. 
Sections  3  and  4  provide  that  the  applicant  for  such  license 
shall  pay  to  the  Secretary  of  State  a  fee  of  one  dollar  and  to 
the  treasurer  of  each  town  mentioned  in  his  license  a  further 
sum  varying  from  three  to  twenty  dollars  according  to  the 
population  of  the  toAvn.  The  concluding  clause  of  section  4 
is  as  follows :  "But  any  resident  of  a  town  having  a  place 
of  business  therein,  owning  and  paying  taxes  to  the  amount 
of  twenty-five  dollars  on  his  stock  in  trade,  can  peddle  said 
goods  in  his  own  town  without  paying  any  license  fee  whatever." 

The  defendant  was  convicted  in  the  Skowhegan  municipal 

Am.  St.  Rep.,  Vol.  94—31 


4b2  American  State  Eeports,  Vol.  94.  [Maine, 

court  of  a  violation  of  this  statute  and  appealed  to  this  court, 
where  by  consent  he  filed  a  demurrer  to  the  complaint,  which 
demurrer  was  overruled  and  the  defendant  excepted.  Among 
other  causes,  the  defendant  sets  up  as  cause  for  demurrer  that, 
by  reason  of  the  exemption  from  its  operation  of  certain  classes 
of  persons  specified  in  the  concluding  clause  of  section  4  above 
quoted,  the  statute  denies  him  the  "equal  protection  of  the 
laws"  specifically  guaranteed  to  him  by  the  last  clause  of  the 
first  section  of  the  fourteenth  amendment  to  the  United 
States  constitution,  as  well  as  denying  him  the  equal  right  to 
acquire  property  and  pursue  happiness  guaranteed  to  him  by 
the  first  section  of  the  Maine  Bill  of  Eights. 

The  scope  of  the  clause  cited  from  the  fourteenth  amend- 
ment, that  "no  state  shall  deny  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,"  has  often  been  con- 
sidered by  the  federal  and  state  courts  and  more  or  less  con- 
flict of  opinion  has  been  developed.  Some  doctrines,  however, 
have  become  fairly  well  established.  Though  the  words  of  the 
clause  are  prohibitory,  they  contain  a  necessary  implication 
of  a  positive  right,  the  right  of  every  person  to  an  equality 
before  every  law,  the  right  to  be  free  from  any  discrimina- 
tions as  to  legal  rights  or  duties  a  state  may  seek  to  make 
between  him  and  other  persons :  Strauder  v.  West  Virginia, 
100  U.  S.  303.  In  effect,  the  clause  adds  a  federal  sanction 
to  the  equality  of  right  embedded  in  the  Maine  Bill  of  Eights. 
It  enables  the  federal  courts  to  enforce  the  right,  even  when 
the  state  courts  shall  refuse  to  do  so. 

No  one  now  questions  that  these  constitutional  provisions 
prevent  ''*  a  state  making  discrimination  as  to  their  legal 
rights  and  duties  between  persons  on  account  of  their  nativity, 
their  ancestry,  their  race,  their  creed,  their  previous  condition, 
their  color  of  skin,  or  eyes,  or  hair,  their  height,  weight,  physi- 
cal or  mental  strength,  their  wealth  or  poverty,  or  other  per- 
sonal characteristics  or  attributes,  or  the  amount  of  business 
they  do.  It  must  ]ye  conceded,  on  the  other  hand,  that  these 
constitutional  provisions  do  not  prevent  a  state  diversifying 
its  legislation  or  other  action  to  meet  diversities  in  situations 
and  conditions  within  its  borders.  There  is  no  inhibition 
against  a  state  making  different  regulations  for  difforcnt  lo- 
calities, for  different  kinds  of  business  and  occupations,  for 
different  rates  and  modes  of  taxation  upon  different  kinds  of 
occupations,  and  generally  for  different  matters  affecting  differ- 
ently  the   welfare   of   the   people.     Such   different   regulations 
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of  different  matters  are  not  discriminations  between  persons, 
but  only  btween  things  or  situations.  They  make  no  dis- 
criminations for  or  against  anyone  as  an  individual,  or  as  one 
of  a  class  of  individuals,  but  only  for  or  against  his  locality, 
his  business  or  occupation,  the  nature  of  his  property,  etc.  He 
can  avoid  the  discrimination  by  varying  his  location,  business, 
property,  etc. :  See  Leavitt  v.  Canadian  Pac-  Ky.  Co.,  90  Me. 
153,  37  Atl.  886,  for  a  full  and  clear  exposition  of  this  doctrine. 
But  even  these  differentiations  or  classifications  must  be  rea- 
sonable and  based  upon  real  differences  in  the  situation,  con- 
dition or  tendencies  of  things.  Arbitrary  classification  even 
of  such  matters  is  forbidden  by  the  constitution.  If  there  be 
no  real  difference  between  the  localities,  or  business,  or  occupa- 
tion, or  property,  the  state  cannot  make  one  in  order  to  favor 
some  persons  over  others.  This  will  be  made  clear  by  a  few 
citations  of  decided  cases  and  quotations  from  judicial  opin- 
ions. In  Pearsons  v.  Portland,  69  Me.  278,  31  Am.  Pep.  276, 
a  statute  denying  to  a  certain  class  of  aliens  the  right  of  ac' 
tion  against  towns  accorded  to  citizens  of  the  state  for  dam- 
ages suffered  from  defects  in  highways  was  held  unconstitu- 
tional as  denying  equal  protection  of  the  laws.  In  State  v. 
Purbush,  72  Me.  493,  a  statutory  discrimination  between  per- 
sons peddling  goods  manufactured  in  the  state  and  those  ped- 
dling goods  manufactured  out  of  the  state,  exempting  the 
former  from  paying  license  fees,  was  held  '^^  unconstitutional. 
The  business  was  the  same,  the  kind  of  goods  was  the  same. 
The  difference  in  the  place  of  manufacture  afforded  no  ground 
for  a  discrimination  between  persons  selling  them.  In  State 
V.  Montgomery,  94  Me.  192,  80  Am.  St.  Pep.  386,  47  Atl. 
165,  a  statutory  discrimination  between  citizens  and  aliens, 
permitting  the  former  but  forbidding  the  latter  class  of  per- 
sons to  obtain  licenses  to  peddle  goods,  was  held  to  make  the 
statute  unconstitutional.  The  court  said,  citing  several  cases, 
"the  discriminations  which  are  open  to  objection  are  those 
where  persons  engaged  in  the  same  business  are  subjected  to 
different  restrictions  or  are  held  entitled  to  different  privileges 
upon  the  same  conditions.  The  inhibition  of  the  fourteenth 
amendment  that  na  state  shall  deprive  any  person  within  its 
jurisdiction  of  the  equal  protection  of  the  laws  was  designed 
to  prevent  any  person  or  class  of  persons  being  singled  out  as 
a  special  subject  for  discriminating  and  favoring  legislation."' 
Hostile  and  favoring  legislation  would  seem  to  be  equally  in- 
hibited.    In  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct. 
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Eep.  1004,  a  cit\^  ordinance  proliibitins:  the  maintenance  of  a 
laundry  in  a  wooden  building  without  the  consent  of  tlie  board 
of  supervisors  was  held  unconstitutional  on  the  ground  that 
it  enabled  the  supervisors  to  discriminate  between  persons  ar- 
bitrarily. In  Gulf  etc.  R.  R.  Co.  v.  Ellis,  165  U.  S.  150,  17 
Sup.  Ct,  Rep.  225,  a  state  statute  requiring  railway  corpora- 
tions to  pay  an  attorney  fee  of  ten  dollars,  in  addition  to  costs 
in  certain  cases,  was  held  unconstitutional  upon  the  ground 
that  no  such  burden  was  placed  upon  other  corporations  or  in- 
dividuals in  similar  cases.  In  Getting  v.  Kani?as  Citv  Stock- 
yards Co.,,  183  IT.  S.  79,  22  Sup.  Ct.Rep.  30,  a  state  statute 
classifying  as  public  stockyards  those  doing  more  than  a  cer- 
tain amount  of  business  annually  and  then  making  certain 
i>pecial  requirements  of  their  owners  or  operators  was  held  un- 
constitutional upon  the  ground  that  the  classification  was 
arbitrary,  not  being  based  on  any  inherent  difference  in  stock- 
yards. The  court  said:  "Recognizing  the  right  of  the  classi- 
fication of  industries  and  occupations,  we  must  nevertheless 
always  rememl^er  that  the  equal  protection  of  the  laws  is 
guaranteed  and  that  such  equal  protection  is  denied  when,  two 
parties  being  engaged  in  the  same  kind  of  business  and  under 
the  same  conditions,  burdens  are  cast  upon  the  one  that  are 
not  cast  upon  the  other.  This  statute  ''^  is  a  positive  and  di- 
rect discrimination  between  persons  engaged  in  the  same  class 
of  business  and  based  simply  upon  the  quantity  of  business 
which  each  may  do."  In  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  22  Sup.  Ct.  Rep.  431,  a  state  statute  forbidding 
certain  trade  combinations  was  held  unconstitutional  because 
of  its  ninth  section  which  was  as  follows :  "The  provisions 
of  this  act  shall  not  apply  to  agricultural  products  or  livestock 
while  in  the  hands  of  the  producer  or  raiser."  The  court 
quoted  with  approval  from  a  prior  opinion  this  language: 
"The  equal  protection  of  the  laws  means  that  no  person  or 
class  of  persons  shall  be  denied  the  same  protection  of  the  laws 
which  is  enjoyed  by  other  persons  or  class  of  persons  in  the 
same  place  and  under  like  circumstances." 

In  State  v.  Haun,  61  Kan.  140,  59  Pac.  340,  quoted  with 
approval  in  Cntting  v.  Kansas  City  Stockyards  Co.,  183  U.  S. 
79,  22  Sup.  Ct.  Piep.  30,  a  statute  requiring  corporations  or 
trusts  employing  more  than  ten  persons  to  pay  wages  in  cash 
only,  was  held  obnoxious  to  the  fourteenth  amendment  on 
the  ground  that  the  classification  was  arbitrary.  In  Fox  v. 
Mohawk  etc.  Humane  Soc,  105  X.  Y.  517,  SO  Am.  St.  Rep. 
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767,  59  N.  E.  353,  a  statute  requiring  owners  and  keepers 
of  dogs  to  pay  certain  license  fees  was  held  void  because  it 
exempted  the  defendant  society  from  paying  license  fees  for 
dogs  it  kept.  In  Sayre  v.  Phillips,  148  Pa.  St.  482,  33  Am. 
St.  Pep.  842,  24  Atl.  76,  a  borough  ordinance  requiring  license 
fees  of  all  peddlers  except  those  resident  in  the  borough  'was 
held  not  to  be  a  valid  exercise  of  the  police  power,  but  a  dis- 
crimination in  favor  of  residents  and  therefore  void.  In  State 
V.  Conlon,  65  Conn.  478,  48  Am.  St.  Eep.  227,  33  Atl.  519, 
a  statute  forbidding  persons  to  engage  in  any  temporary  or 
transient  business  for  the  sale  of  goods  in  any  town  without 
obtaining  a  license  from  the  municipal  officers  was  held  un- 
contitutional  because  it  permitted  the  municipal  officers  to  dis- 
criminate between  persons.  In  State  v.  Hoyt,  71  Vt.  59,  42 
Atl.  972,  a  statute  requiring  only  peddlers  of  goods  manu- 
factured in  the  state  to  pay  license  fees  was  held  unconstitu- 
tional, as  making  an  arbitrary  classification.  The  business 
was  the  same  and  carried  on  under  the  same  conditions  wher- 
ever the  goods  were  manufactured.  In  State  v.  Cadigan,  73 
A't.  245,  87  Am.  St.  Pep.  714,  50  Atl.  1079,  a  statute  requir- 
ing licenses  of  the  agents  of  certain  foreign  corporations,  ''* 
but  not  requiring  them  of  the  agents  of  similar  domestic  cor- 
porations, was  held  unconstitutional.  The  classification  was 
arbitrary,  not  based  upon  an  inherent  difference  in  the  business 
of  the  two  classes.  In  State  v.  Hinman,  65  N.  H.  103,  23 
Am.  St.  Pep.  22,  18  Atl.  194,  a  statute  forbidding  persons 
to  practice  dentistry  without  a  medical  degree  or  a  license 
from  the  state  dental  society  was  held  unconstitutional  because 
persons  who  were  practicing  dentistry  prior  to  the  year  1875 
were  by  the  statute  exempted  from  its  operation.  The  court 
said  "the  granting  of  special  privileges  to  some  of  the  persmis 
engaged  in  the  same  biisiness  under  the  same  circumstances 
is  in  contravention  of  that  equal  right  which  all  can  claim  in 
the  enforcement  of  the  laws  and  in  the  enjoyment  of  liberty 
and  the  right  of  acquiring  and  possessing  property."  The 
same  principle  was  affirmed  in  State  v.  Pcnnoyer,  65  X.  H. 
113,  18  Atl.  878. 

In  Brown  v.  Alabama  etc.  P.  P.  Co.,  87  Ala.  370,  6  South. 
295,  a  statute  giving  a  justice  court  jurisdiction  of  an  action 
of  tort  against  a  railroad  company  for  a  greater  sum  than  in 
similar  actions  against  other  parties,  was  held  to  be  an  ar- 
bitrary and  hence  unconstitutional  discrimination  against  rail- 
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road  companies.  In  State  v.  Gardner,  58  Ohio  St.  599,  fio 
Am.  St.  Rep.  785,  51  N.  E.  136,  the  first  section  of  the  stat- 
ute required  an  examination  and  licensing  of  every  plumber, 
whether  master  plumber  or  journeyman;  but  the  second  section 
provided  in  eifect  that  when  one  member  of  a  firm,  or  tho 
manager  of  a  corporation,  was  so  examined  and  licensed,  the 
other  members  of  the  firm  or  the  corporation  should  be  exempt 
from  the  requirement.  This  was  held  to  be  an  inequality  of 
burden,  arbitrarily  created  and  hence  destructive  of  the  stat- 
ute. In  Noel  v.  People,  187  111.  587,  79  Am.  St.  Eep.  238, 
58  N.  E.  616,  the  statute  forbade  any  person  practicing  phar- 
macy without  a  license  from  the  state  board  of  pharmacy,  but 
empowered  that  board  to  grant  or  withhold  such  licenses  at  its 
discretion.  This  was  held  unconstitutional  as  authorizing  a 
possible  arbitrary  dicrimination  between  persons.  In  Bessette 
v.  People,  193  ill.  334,  63  N.  E.  215,  the  legislature  undertook 
to  divide  to^vns  into  three  classes  according  to  their  popu- 
lation only,  and  then  to  enact  that  the  statute  (concerning  li- 
censing horseshocTs),  sliould  be  operative  in  one  class  of  towns, 
inoperative  in  another  class  and  optional  with  the  '^^  third 
class.  This  was  held  to  be  an  arbitrary  discrimination  not 
based  on  any  real  diiferences  and  hence  unconstitutional. 

Eecurring  now,  without  further  citation,  to  the  concluding 
clause  of  the  fourth  section  above  quoted  from  the  statute 
under  consideration,  it  must  be  apparent  that  its  differentiation 
of  persons  who  are,  from  those  who  are  not,  to  pay  license 
fees  is  not  a  discrimination  based  upon  inherent  differences 
in  the  nature  of  the  business  carried  on,  or  the  kind  of  prop- 
erty owned,  or  dealt  in.  Whether  the  person  be  a  resident  of 
the  town  or  not,  whether  his  stock  in  trade  be  large  or  small, 
whetlier  the  tax  on  his  stock  be  more  or  less  than  twenty-five 
dollars,  the  business  is  the  same.  Those  required  to  pay  the 
license  fee  and  those  exempted  in  the  clause  quoted  may  ex- 
pose for  sale  the  same  kind  of  goods  and  in  the  same  localities, 
and   they   would   encounter  the   same  business   conditions. 

Ignoring  at  this  time  other  discriminations  sought  to  be 
made  in  tho  statute,  it  must  be  apparent  that  the  discrimination 
between  residents  paying  a  tax  of  twenty-five  dollars  and  those 
paying  a  tax  of  twenty-four  dollars  upon  their  stock  in  trade 
is  purely  arbitrary.  There  is  no  reason  why  the  resident 
with  the  smaller  or  less  valuable  stock  in  trade  should  be 
required   to   pay   license   fees   from   which   his    coresident    en- 
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gaged  in  the  same  business  of  peddling  but  owning  a  larger 
or  more  valuable  stock  in  trade  is  exempt.  A  fortiori,  there 
is  no  reason  for  drawing  the  line  at  twenty-five  dollars  rather 
than  at  twenty-four  or  twenty-six  dollars.  But  the  inequality 
thus  created  is  manifest. 

Whatever  the  difference  in  personal  powers,  attributes,  pos- 
sessions or  conditions,  the  constitution  guarantees  to  every  per- 
son an  equality  of  right  with  all  other  persons  to  pursue  a 
lawful  occupation  under  an  equal  regulation  and  protection  by 
the  law.  Inasmuch  as  by  the  concluding  clause  of  the  fourth 
section  of  the  statute  in  question  that  equality  of  right  and 
equality  of  protection  are  sought  to  be  made  unequal,  the  stat- 
ute, so  far  as  it  requires  payment  of  license  fees,  must  be  ad- 
judged to  be  in  conflict  with  the  fundamental  laws  and  hence 
of  no  force. 

It  may  be  suggested,  that  even  if  the  clause  cited  be  uncon- 
stitutional, the  rest  of  the  statute  may  not  be  and  that,  the 
attempted  '^^  exemption  being  of  no  force,  all  persons,  includ- 
ing all  those  persons  described  in  that  clause  as  well  as  the 
defendant,  are  equally  liable  to  pay  the  license  fees.  It  is  true 
that  in  some  cases  one  section  or  provision  of  a  statute  may 
be  held  unconstitutional  without  invalidating  the  whole  stat- 
ute, but  that  cannot  be  done  when  it  would  violate  the  legis- 
lative intent.  In  this  case  it  evidently  was  the  clear  intent  of  the 
legislature  that  the  persons  described  in  the  clause  cited  should 
not  pay  license  fees  in  any  event.  That  clause  is  more  than 
a  matter  of  detail.  It  is  an  integral  part  of  the  statute  and 
affecting  all  that  part  requiring  the  payment  of  license  fees. 
To  hold  that  because  of  the  invalidity  of  that  section  the  per- 
sons the  legislature  therein  enacted  should  not  pay  license 
fees,  must  nevertheless  pay  such  fees,  is  to  violate  a  clearly  ex- 
pressed legislative  intent — is  to  impose  burdens  the  legislature 
explicitly  declared  should  not  be  imposed. 

It  is  further  suggested  that  the  defendant  is  not  being  prose- 
cuted for  not  paying  fees,  but  for  peddling  without  a  license, 
and  that  he  may  never  have  applied  for  a  license.  It  is  true 
tlie  prosecution  is  in  terms  for  peddling  without  a  license,  but 
the  very  statute  requiring  the  license  of  this  defendant  imposes 
an  unconstitutional  condition  of  obtaining  a  license,  viz.,  the 
payment  of  a  license  fee.  The  Secretary  of  State  is  not  per- 
mitted to  issue  the  license  without  the  performance  of  that  un- 
lawful condition,  a  condition  made  unlawful  by  an  arbitrary  dis- 
crimination in  violation  of  constitutional  equal  right. 
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The  terms  of  the  constitution  are  to  be  read  into  the  statute. 
Without  the  payment  of  the  fees  the  stafcfite  thus  enlarged  is 
made  by  its  own  terms  inoperative  as  to  licenses  at  least.  Hence 
there  is  nothing  left  to  support  this  prosecution :  State  v.  Mont- 
gomerj,  94  Me.  192,  80  Am.  St.  Rep.  386,  47  Atl.  165;  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184  U.  S.  240,  22  Sup.  Ct. 
Rep.  431. 

Exceptions  sustained.  Demurrer  sustained.  Judgment  for 
defendant. 


A  Municipal  Ordinmice  requiring  any  person  selling  goods,  wares 
or  merchandise  to  procure  a  license  therefor,  unless  he  is  a  merchant 
paying  an  annual  tax  therefor,  or  a  traveling  agent,  selling  exclu- 
sively by  sample,  or  otherwise,  to  regular  merchants,  is  not  in  con- 
flict with  the  constitutional  provision  that  all  taxation  shall  be  equal 
and  uniform:  State  v.  Willingham,  9  Wyo.  290,  87  Am.  St.  Eep.  948, 
62  Pac.  797.  And  an  ordinanace  classifying  wholesale  and  retail 
merchants  for  purposes  of  a  license  tax  is  valid:  Commonwealth  v. 
Clark,  ]95  Pa.  St.  634,  86  Am.  St.  Eep.  694,  46  Atl.  286.  But  a  stat- 
ute which  forbids  peddling  except  under  a  license,  and  which  pro- 
vides that  citizens  may  be  thus  licensed,  and  that  aliens  shall  not  be, 
is  unconstitutional:  State  v.  Montgomery,  94  Me.  192,  80  Am.  St.  Eep. 
386,  47  Atl.  165.  An  ordinance  providing  that  every  person  engaged 
in  the  business  of  selling  or  delivering  picture  frames,  pictures,  pho- 
tographs, or  likenesses  of  the  human  face  in  the  eity  of  Greensboro, 
whether  an  order  for  the  same  has  previously  been  given  or  not, 
shall  pay  a  license  tax  of  ten  dollars  for  each  year,  unless  such  busi- 
ness is  by  him  carried  on  in  connection  with  another  business  for 
which  he  has  already  paid  a  license,  was  declared  void  as  an  attempt 
to  interfere  with  and  regulate  interstate  commerce:  Caldwell  v.  North 
Carolina,  187  U.  S.  622,  23  Sup.  Ct.  Rep.  228,  reversing  State  v.  Cald- 
well, 127  N.  C.  521,  37  S.  E.  138. 
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l'.)7  Me.  108,  53  Atl.  979.] 

LICENSEE— Duty  of  Property  Owner.— If  an  owner  or  occupier 
of  land,  either  directly  or  by  implication,  induces  persons  to  come 
upon  his  premises,  he  assumes  the  obligation  to  see  that  they  are 
in  a  reasonably  safe  condition,  so  that  persons  there  by  his  invitation 
may  not  be  injured  by  them  or  in  their  use  for  the  purposes  for 
which  the  invitation  was  extended,      (p.  493.) 

FAIR  AND  FAIR  GROUNDS— Duties  of  Owners  of.  — It  is  the 
duty  of  an  association  maintaining  a  public  fair  to  use  reasonable 
care  to  keep  its  grounds  and  the  usual  approaches  to  them,  so  far  as 
such  approaches  are  in  its  control,  safe  for  all  who  are  invited  to  at- 
tend; to  see  that  there  are  no  traps  or  pitfalls  and  no  dangerous 
places,  sports,  or  exhibitions  by  which  the  invited  may  be  injured, 
and  no  firing  of  dangerous  firearms  upon  its  grounds,  so  as  to  jeop- 
ardize life  or  linrb.      (p.  493.) 
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FAIR  GROUND  ASSOCIATIONS— Liability  of  to  Persons  In- 
jured on  Premises  Leased  by  Them. — A  fair  ground  association  does 
not,  by  leasing  a  portion  of  its  grounds  to  proprietors  of  shows  and 
other  attractions,  relieve  itself  of  its  duty  to  the  invited  public  to 
use  reasonable  care  to  see  that  all  exhibitions  and  attractions  are 
safe.  This  duty  is  particularly  strong  and  urgent  in  the  case  of  an 
exhibition  or  sport  which  may,  unless  properly  conducted,  be  attended 
with   danger,  such  as  the  use  of  firearms,     (p.  493.) 

FAIR  GROUND  ASSOCIATION,  Liability  of.— One  Who  Had 
Not  Yet  Entered  the  Fair  Grounds  may  recover  for  injuries  received 
from  the  careless  use  of  weapons  in  a  shooting-gallery,  if  he  was 
standing  on  a  platform  where  passengers  were  expected  to  alight  and 
from  which  there  were  gates  into  the  fair  grounds,  and  he  intended 
to  enter  them.      (pp.  495,  496.) 

FAIR  GROUND  ASSOCIATION— Shooting-Gallery— Liability 
for. — A  fair  ground  association,  letting  a  space  to  be  used  for  a 
shooting-gallery,  is  liable  for  the  shooting  of  a  person  by  a  weapon 
fired  from  such  gallery  loaded  with  a  dangerous  missile,  if  such  as- 
sociation had  not  exercised  reasonable  care  to  protect  the  public  from 
injury  from  this  cause,     (p.  499.) 

E.  E.  Richards,  W.  H.  Newell  and  W.  B.  Skelton,  for  the 
plaintiff. 

G.  C.  "Wing,  for  the  defendant. 

^<**-*  SAA^\GE,  J.  This  is  an  action  brought  bv  an  adminis- 
tratrix for  the  benefit  of  the  widow,  under  the  Statutes  of  1891, 
chapter  124,  which  provides  for  the  recovery  of  damages  for 
the  death  of  a  person  when  caused  by  the  wrongful  act,  neglect 
or  default  of  another.  The  plaintiff  recovered  a  verdict,  which 
the  defendant  now  seeks  to  have  set  aside,  upon  the  usual 
grounds. 

The  following  facts  appear  to  be  either  undisputed,  or  proved 
by  so  much  weight  of  evidence  that  a  jury  would  unquestion- 
ably be  warranted  in  believing  them  to  be  true.  The  defendant 
society  was  holding  it,s  annual  "fair"  at  Lewiston,  during  the 
lirst  week  in  September,  1901.  There  were  many  exhibits  of 
slock,  agricultural  products,  and  other  articles.  There  was  a 
track  and  racing  upon  it.  There  were  sports  and  shows  of 
many  kinds  and  descriptions.  There  was  a  "Midway"  and  a 
"Fakirs'  Field."  And  all  were  upon  the  exhibition  grounds  of 
the  defendant,  and  within  a  high  inclosing  fence.  To  gain  ad- 
ijiission  to  the  grounds,  a  fee  had  to  be  paid,  and  these  admis- 
sion ^^'^  fees  furnished  a  portion  of  the  defendant's  income. 
It  also  derived  an  income  from  the  letting  of  space  upon  the 
grounds  to  the  various  exhibitors  and  showiricn.  Alongside 
the  grounds  of  the  defendant,  on  one  side,  were  tlie  tracks  of 
the  Maine  Central  Railroad.  Between  the  railroad  tracks  and 
the  fence  before  referred  to  was  a  wide  platform  for  the  accom- 
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modation  of  passengers  who  should  arrive  or  depart  by  the  rail- 
road trains.  This  platform  appears  to  have  been  upon  railroad 
land,  and  outside  of  the  defendant's  grounds,  and  it  would  seem 
that  it  was  not  built  by  the  defendant  nor  under  its  control. 
Gates  opened  from  the  platform  to  the  exhibition  grounds. 

On  Tuesday,  September  2,  1901,  the  defendant  let  to  one 
Harvey  Slau  en  white,  or  White,  a  space  of  ground,  part  of  lot 
Fo.  4,  twelve  and  one-half  feet  by  thirty,  for  use  as  a  shooting- 
gallery  during  the  fair.  It  was  situated  on  the  "Fakirs'  Field," 
and  faced  on  one  of  the  streets  that  went  down  through  the 
"Midway."  The  defendant  gave  White  a  receipt  in  the  fol- 
lowing language: 

"Maine  State  Fair.     N'o.  4,  lower.     Renters'  Receipt. 
"Received  of  H.  White  six  and  25-100  dollars  for  the  privi- 
lege   of    shooting-gallery    and    dolls.     Total    rent    12.50;  due 
$6.25.  C.  B.  BAILEY, 

"For  the  Society." 

It  should  he  said  that  along  the  fence  by  the  railroad  plat- 
form, the  defendant  in  letting  space,  reserved  a  passageway 
six  feet  wide.  The  space  thus  left  to  White  butted  upon  this 
passageway,  so  that  the  end  of  White's  lot  toward  the  railroad 
platform  was  six  feet  distant  from  the  fence  and  platform.  The 
fence  at  that  point  was  about  eleven  and  one-half  feet  high, 
and  the  platform  was  about  four  feet  from  the  ground.  The 
fence  boards  were  a  little  less  than  one  inch  thick. 

After  White  contracted  for  this  space,  he  set  up,  and  there- 
after operated,  a  shooting-gallery  on  the  lot.  The  shooting 
bench  was  placed  thirty-three  feet  from  the  fence;  and  twenty- 
five  feet  from  the  shooting  bench,  toward  the  fence,  two  targets 
were  so  placed  that  in  shooting  from  the  bench  toward  the  tar- 
gets, the  gun  would  be  aimed  in  the  direction  of  the  fence  and 
railroad  platform.  One  target  was  circular,  and  about  twelve 
to  fifteen  inches  in  diameter.  *^*  The  size  of  the  other,  wliich 
was  the  figure  of  a  woman,  is  not  given.  The  top  of  the  tar- 
gets was  five  feet  and  three  inches  from  the  ground.  Back  of 
the  targets,  tliat  is,  between  them  and  the  fence  and  platform, 
was  an  oak  "shield,"  five  feet  long  horizontally,  and  three  feet 
and  six  inches  wide,  and  so  fastened  that  its  top  was  six  feel; 
and  two  inches  from  the  ground.  The  thickness  of  the  shield 
is  not  given,  nor  is  it  material  in  this  case. 

On  Thursday,  September  4th,  at  about  1  o'clock  in  the  after- 
noon, the  plaintiff's  intestate  was  standing  on  the  railroad  ])lat- 
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form,  outside  of  defendant's  grounds,  about  ten  feet  from  the 
fence.  He  was  not  in  the  rear  of  White's  shooting-gallen%  nor 
in  the  direct  range  from  the  shooting  bench  to  the  targets.  He 
stood  a  few  feet,  probably  from  live  to  ten  feet,  southerly  of 
such  a  range.  The  report  of  the  discharge  of  a  gun  or  rifle  on 
the  inside  was  heard,  and  he  fell,  shot  through  the  aorta. 
Death  was  immediate.  A  freshly  made  hole,  eight  feet  from 
the  ground,  was  found  in  the  fence  in  a  direct  line  between 
the  point  where  the  deceased  fell  and  the  shooting  bench  of 
White's  gallery.  An  examination  of  the  evidence  leaves  no 
doubt  in  the  minds  of  the  court  that  the  bullet  which  caused 
his  death  came  from  that  gallery,  and  that  in  its  course  it 
passed  diagonally  from  the  bench  to  the  fence,  several  inches 
higher  than  the  shield  and  several  feet  to  the  left  of  it.  Just 
before  the  shooting,  two  or  three  women  were  seen  shooting 
there,  one  of  whom,  at  least,  attracted  attention  by  her  inex- 
perience in  firing,  or  carelessness,  or  both.  After  the  shcoting, 
a  thorough  examination  of  the  shooting-gallery  was  made,  and 
there  were  found  there  two  Winchester  Magazine  rifles,  and  no 
other  guns  or  rifles.  There  were  also  found  a  number  of  boxes 
of  the  Union  Metallic  Cartridge  Company's  23  caliber  short 
cartridges,  and  no  other  ammunition.  Tests  afterward  made 
with  these  rifles  and  cartridges  showed  that  a  bullet  discharged 
from  one  rifle  at  a  distance  of  thirty-three  feet  penetrated 
through  three  pine  boards,  each  seven-eighths  of  an  inch  thick. 
one  pine  board  three-quarters  of  an  inch  thick,  one  spruce  board 
an  inch  thick,  and  struck  the  wall  beyond,  while  a  bullet  from 
the  other  rifle  penetrated  through  the  first  four  of  the  above- 
mentioned  boards  and  was  embedded  in  the  fifth.  It  must  be 
regarded,  therefore,  that  at  the  time  in  question.  White  was  using 
■"^^  in  his  shooting-gallery  deadly  weapons,  loaded  with  cart- 
ridges easily  capable  of  producing  a  fatal  result,  and  tliat  he 
was  then  using  no  others,  and  that  in  consequence  of  such  use, 
plaintiff's  intestate  was  killed.  That  such  a  proceeding  was 
extremely  dangerous  to  life  and  limb,  and  highly  culpable  on 
the  part  of  White,  is  self-evident. 

The  defendant,  however,  disclaims  any  responsibility  for  the 
conduct  or  misconduct  of  White.  It  does  so  on  two  grounds: 
1.  That  the  relation  between  itself  and  White  was  that  of  land- 
lord and  tenant;  and  2.  That  it  exercised  reasonable  care,  all 
that  the  law  in  any  event  required,  in  keeping  its  grounds,  includ- 
ing the  space  occupied  by  White,  safe.  Under  the  first  ground, 
it  invokes  the  familiar  rule  that  a  landlord  is  not  responsible 
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for  nogligont  or  tortious  acts  committed  without  his  consent, 
upon  the  leased  premises,  by  a  tenant. 

The  defendant  says  that  shooting-galleries  are  among  the 
usual  concomitants  of  fairs  everywhere,  and  that  as  such  they 
are  entirely  proper;  that,  as  usually  conducted,  they  are  not 
dangerous;  that  the  bullets  ordinarily  used,  known  as  "B.  B.V* 
and  "C.  B.'s"  are  manufactured  especially  for  shooting-gallery 
purposes,  of  light  weight,  and  in  cartridges  containing  only  a 
small  quantity  of  powder  or  other  explosive  substance ;  that  for 
such  bullets,  the  protection  afforded  by  the  shield  at  "WHiite's 
gallery  was  ample;  that  by  its  contract  with  White,  it  only  con- 
sented impliedly  that  the  gallery  should  be  operated  in  the  usual 
manner  and  with  the  usual  ammunition;  and  that  it  did  not 
know  of,  or  have  the  means  of  knowledge,  and  did  not  consent 
to  the  manner  in  which  the  gallery  was  being  used  on  the  day 
in  question.  It  claims  that  it  was  under  no  duty  to  the  plain- 
tiff "to  warn  him  of  hidden  dangers,  which  defendant  had  no 
means  of  knowing,  and  that  it  was  not  obliged  to  see  if  there 
were  any  such  dangers."  In  short,  it  claims  that  "the  accident 
resulted  solely  from  the  willful,  unauthorized  and  unexpected 
use  of  dangerous  and  improperly  constructed  cartridges  on  the 
part  of  its  lessee,  without  knowledge  of  the  defendant  and  be- 
yond its  duty  to  prevent."  In  determining  the  soundness  of 
the  defendant's  position  generally,  in  regard  to  its  duty  to  those 
whom  it  invited  to  attend  its  fairs,  we  do  not  think  it  is  nec- 
essary to  decide  whether  A\Tiite  was  a  tenant  or  a  ^^'^  licensee 
for  a  specific  purpose.  The  defendant's  duties  to  the  invited 
public  were  the  same  in  either  case. 

The  defendant  was  giving  a  great  exhibition,  to  which  tlie 
public,  far  and  near,  were  invited.  The  "fair"  to  which  the 
public  were  invited  consisted  not-  only  of  the  racing  of  horses 
and  of  the  exhibition  of  livestock  and  agricultural  and  manu- 
factured products  and  machinery  or  implements,  which  it  may 
be  supposed  were  more  directly  the  objects  of  tbe  society  in 
holding  tbe  fair,  but  also  of  all  the  sliows,  exhibits,  and  at- 
tractions of  all  kinds,  recognized  by  the  defendant  and  per- 
mitted bv  it  to  have  space  upon  its  grounds.  The  fair  was  un- 
doubtedly intended  to  be,  in  the  matter  of  attracti\cness,  all 
things  to  all  men.  So^ue  visitors  would  be  attracted  by  oni} 
feature,  othor?  bv  another.  All  of  these  attractions  tended  to 
draw  visitor*  to  the  fair,  and  to  increase  the  income  of  tlie  de- 
fendant, which  took  gate  money  from  all.     These  attractions. 
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no  less  than  the  defendant's  own  exhibits,  constituted  a  part 
of  the  fair  to  which  the  public  were  invited. 

It  is  too  well  settled  to  need  the  citation  of  authorities  that 
if  the  owner  or  occupier  of  land,  eithfer  directly  or  by  implica- 
tion, induces  persons  to  come  upon  his  premises,  he  thereby  as- 
sumes an  obli oration  to  see  that  such  premises  are  in  a  reason- 
ably safe  condition,  so  that  the  persons  there  by  his  invitation 
m.ay  not  be  injured  by  them  or  in  their  use  for  the  purpose  for 
which  the  invitation  was  extended. 

Therefore,  having  invited  the  public  to  its  fair,  it  was  the 
duty  of  the  defendant  to  use  reasonable  care  to  keep  its  grounds 
and  the  usual  approaches  to  them,  so  far  as  the  approaches 
were  under  its  control,  in  a  safe  condition,  safe  lor  all  who  were 
invited.  It  was  its  duty  to  use  reasonable  care  that  there 
should  be  no  traps  or  pitfalls  into  which  the  invited  miglit  fall, 
and  that  there  should  be  no  dangerous  plays,  or  sports,  or  ex- 
hibitions, by  which  the  invited  might  be  injured.  In  short,  to 
reach  this  case,  it  was  its  duty  to  use  reasonable  care  that  there 
should  be  no  firing  of  dangerous  firearms  upon  it  grounds,  so 
as  to  jeopardize  the  life  or  limb  of  any  of  those  whom  it  had 
invited  to  its  fair,  whether  they  were  at  the  time  within  the 
grounds,  or  properly  within  the  usual  approaches  to  the 
grounds,  as,  for  instance,  upon  the  railroad  platform. 

^^'*  The  defendant  would  not  be  relieved  from  this  duty  by 
leasing  portions  of  its  grounds  to  the  proprietors  of  shows  and 
attractions,  and  becoming  their  landlord.  As  lietween  ]t  and 
tlie  invited  public,  the  duly  still  remained  of  using  reasonable 
care  to  see  that  all  of  the  exhibition  grounds  were  safe.  It 
was  its  duty  so  to  do  both  in  the  original  letting  of- space,  and 
in  the  subsequent  inspection  and  supervision  of  the  show  thus 
permitted  to  give  its  exhibition,  or  of  the  shooting-gallery  thus 
permitted  to  operate  as  a  part  of  the  fair;  And  this  duty  would 
be  particularly  strong  and  urgent  in  case  of  an  exhibition  or 
sport  which  might,  unless  properly  conducted,  be  attended  with 
danger,  such  as  the  use  of  firearms. 

These  views  are  well  supported  hy  authority.  The  court  in 
Sebeck  v.  Plattdeutsche  Yolksfcst  Yerein,  6i  'x.  J.  L.  G24.  81 
■  Am.  St.  Eep.  512,  46  Atl.  631,  speaking  of  the  duties  of  the 
proprietor  of  a  park  to  which  the  public  had  been  invited  and 
for  entering  which  an  admission  fee  was  charged,  said :  "Hav- 
ing invited  the  public  to  its  park,  it  was  chargeable  with  the 
duty  of  using  reasonable  care  to  see  that  the  premises  v/ere 
kept  in  a  safe  condition  for  the  use  of  its  guests;  and  if  the 


494  American  State  Reports,  Vol.  94,  [Maine, 

exhibition,  although  given  by  an  independent  contractor,  was 
of  a  character  to  jeopardize  the  safety  of  those  who  were  pres- 
ent on  the  defendant's  invitation,  the  duty  was  cast  on  the  lat- 
ter of  taking  due  precaiitions  to  guard  against  injury":  Hart 
V.  Washington  Park  Club,  157  111.  9,  48  Am.  St.  Rep.  298,  43 
:^.  E.  G20]  Dunn  v.  Brown  County  Agr.  Soc.,  46  Ohio  St.  93, 
3  5  Am.  St.  Rep.  556,  18  K  E.  496;  Lane  v.  Minnesota  State 
Agr.  Soc,  62  Minn.  175,  64  K  W.  382;  Schofield  v.  Wood, 
ITO  Mass.  415,  49  N.  E.  636;  Mastad  v.  Swedish  Brethren,  83 
Minn.  40,  85  Am.  St.  Rep.  446,  85  N.  W.  913:  llerrick  v. 
Wixom,  121  Mich.  384,  80  N.  W.  117,  81  N".  W.  333;  Windeler 
V.  Rush  County  Fair  Assn.,  27  Ind.  App,  92,  59  N.  E.  209,  60 
X.  E.  954;  Fox  v.  Buffalo  Park,  21  App.  Div.  321,  47  N.  Y. 
Supp.  788,  affirmed  in  163  "NT.  Y.  559,  57  N.  E.  1109.  In  Rich- 
mond etc.  Ry.  Co.  v.  Moore,  94  Va.  493,  27  S.  E.  70,  the  court 
held  "that  the  fact  that  a  balloon  ascension  in  a  park  owned 
by  a  street-car  company  to  which  the  public  were  invited  and 
given  by  an  independent  contractor  did  not  relieve  the  owner 
of  the  park  from  liability  for  failure  to  use  due  care  that  per- 
sons visiting  it  should  not  be  injured  by  the  dangerous  char- 
acter of  the  apparatus  connected  with  the  inflation  **^  of  the 
balloon."  In  Thompson  v.  Lowell  etc.  Street  Ry.  Co.,  170 
U-dA&.  577,  64  Am.  St.  Rep.  323,  49  N.  E.  913,  it  was  held  "that 
the  fact  that  an  exhibition,"  given  at  grounds  provided  by  the 
defendant,  a  street-car  company,  for  the  free  entertainment  of 
its  patrons,  "was  provided  and  conducted  by  an  independent 
contractor  would  not  wholly  relieve  the  defendant  from  respon- 
sibility, provided  it  was  of  such  kind  that  it  would  prolmbly 
cause  injul'y  to  a  spectator,  unless  due  precautions  were  taken 
to  guard  against  harm."  Conradt  v.  Clauve,  93  Ind.  476,  47 
Am.  Rep.  388,  was  a  case  very  much  like  the  one  at  bar.  The 
defendants,  who  were  the  proprietors  and  managers  of  a  public 
fair,  had  allotted  part  of  the  grounds  for  practice  in  shooting 
with  a  target  gun.  The  plaintiff  was  a  patron  of  the  fair,  and 
his  horse,  hitched  near  the  ground  allotted  for  target  shooting, 
was  killed  by  a  ball  fired  from  the  target  gun.  The  court,  in 
affirming  judgment  for  the  plaintiff,  said :  "The  practice  in 
target  shooting  appears  to  have  been  a  part  of  the  entertain- 
ment carried  on  at  the  fair,  and  as  the  defendants  were  the 
o-svners  of  the  premises,  and  the  managers  and  controllers  of 
the  fair,  the  practice  in  target  shooting  was  a  part  of  their 
exhibition,  and  under  their  supervision  and  control  as  much 
as  any  other  part  of  the  fair.     And  those  having  charge  of  the 
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practice,  as  well  as  those  engaged  in  it,  while  perhaps  not  strictly 
agents  or  servants  of  the  defendants,  were  acting  under  the 
license  and  permission  of  the  defendants;  and  such  a  relation 
existed  hetween  them  as  will  hold  the  defendants  liable  for  in- 
juries resulting  from  their  negligence  in  not  properly  control- 
ling the  conduct  and  management  of  this  part  of  their  exhibi- 
tion." 

Some  of  the  cases  cited  are  those  where  the  injuries  resulted 
from  the  negligence  of  independent  contractors,  and  not  lessees. 
But  we  can  perceive  no  tenable  distinction  in  a  case  like  this.  In 
either  case,  the  offending  thing  is  where  it  is  by  the  license  and 
permission  of  the  owners  of  the  premises,  and  upon  ground 
which  the  owners,  by  virtue  of  their  invitation  to  the  public, 
hold  out  as  safe.  This  is  the  ground  of  their  liability.  By  in- 
viting patrons  to  their  fair,  they  make  themselves  l3eund  to  use 
reasonable  care  to  see  that  the  fair  in  all  its  parts  is  safe  and 
is  conducted  s'afely,  whether  the  various  parts  of  the  fair  are 
conducted  and  managed  by  the  owners  themselves,  ^^^  or  with 
their  permission,  by  licensees,  independent  contractors  or  lessees. 
Such  is  the  conclusion  which  rests  upon  good  sense,  and  which 
seems  to  be  clearly  established  by  all  the  authorities  upon  the 
subject 

The  only  questions  remaining  for  consideration,  then,  are 
whether  the  plaintiff's  intestate  at  the  time  he  was  killed  was 
within  the  protection  of  the  defendant's  invitation,  and  whether 
the  defendant  had  exercised  that  reasonable  care  which  was  re- 
quired of  it,  with  respect  to  the  allotment  of  space  to  White 
for  a  shooting-gallery,  and  the  subsequent  inspection  and  con- 
trol of  it.  In  regard  to  the  first  question,  not  strongly  urged, 
though  not  conceded  by  the  defendant,  we  perceive  no  real  dif- 
ficulty. It  is  necessary  to  state  only  one  phase  of  the  case. 
The  deceased  had  attended  the  fair  the  two  previous  days.  On 
the  morning  of  the  day  in  question,  he  left  his  wife  in  Auburn, 
at  the  house  where  they  were  staying,  with  the  expressed  pur- 
pose of  going  to  the  fair,  and  with  an  arrangement  to  meet  his 
wife  later  in  the  day  at  the  gate  of  the  fair.  From  some  cause 
they  seem  to  have  missed  each  other,  and  he  did  not  meet  her 
when  she  arrived,  nor  did  she  see  him  again  alive.  As  already 
stated,  he  was  standing  on  the  railroad  platform,  where  passen- 
gers from  Auburn  by  railway  train  were  naturally  expected  to 
alight,  and  from  which  platform  there  were  gates  into  the  fair 
grounds.  The  jury  certainly  might  reasonably  infer  that  he 
was  where  he  was  in  connection  with  his  agreement  to  meet  his 
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wife  at  the  gate  on  her  arrival  from  Auburn.  And  to  be  there 
at  such  a  time  ami  for  such  a  purpose,  would  bo  within  the 
scope  of  the  defendant's  invitation.  And  although  he  was  out- 
side of  the  defendant's  grounds,  under  such  circumstances,  it 
would  be  the  duty  of  the  defendant  to  use  reasonable  care  to 
prevent  his  being  shot  from  a  shooting-gallery  on  the  inside. 

But  the  defendant  urges  that  it  did  use  reasonable  care.  The 
testimony  relied  upon  by  the  defendant  comes  from  two  wit- 
nesses, the  superintendent  of  the  grounds  and  the  chief  of  the 
State  Fair  police.  The  latter  seems  to  have  been,  so  far  as  it 
is  important  in  this  case,  the  servant  or  agent  of  the  defendant. 
The  defendant  claims  the  benefit  of  his  acts.  Fairly  epito- 
mized, their  testimony  on  this  point  is  as  follows:  The  super- 
intendent, who  let  the  space  to  ^^'^  White,  being  asked  if  any 
restrictions  or  regulations  were  made  with  AVhite  as  to  the  man- 
ner of  conducting  the  business,  said :  "I  asked  him,  I  says,  "^Of 
course  your  gallery  is  safe,  is  it  not?'  He  says,  'Yes,  I  run 
at  Canton,'  and  I  was  thinking  he  said  Livermore — named  one 
or  two  places;  and  he  said,  'You  can  find  out  all  about  me  up 
there  at  Livermore,  or  Livermore  Falls.' "  He  further  testi- 
fied that  he  did  not  make  any  restrictions  or  regulations.  He 
said  he  examined  the  shield  "on  the  second  day  of  the  fair.  It 
might  have  been  the  first";  that  he  then  looked  to  see  if  ever}-- 
thing  was  all  right. 

"Int.  Did  you  look  to  see  what  kind  of  ammunition  White 
was  using?     A.     No,  sir,  I  did  not. 

"Int.  Did  you  look  to  see  what  kind  of  a  rifle  he  was  using? 
A.  I  saw  he  was  using  a  regular  shooting-gallery  rifle,  1 
couldn't  tell  you  exactly  the  make  or  anything  of  that  kind. 

"Int.  Could  you  tell  by  your  examination  of  the  rifle  what 
kind  of  cartridges  he  was  using?  A.  Well,  I  could  tell  he 
was  using  a  shooting-gallery  cartridge." 

The  witness  said  he  knew  a  shooting-gallery  cartridge  when 
he  saw  one,  that  it  was  a  very  small  cartridge,  with  a  very  little 
lead  projection,  and  that  he  knows  that  was  the  kind  that  White 
was  using  that  first  day  he  went  down  there,  because  they  were 
displayed  right  there.  He  further  said  that  he  did  not  look  to 
see  if  WTiitc  was  using  any  other  kind. 

The  chief  of  the  State  Fair  police  testified  that  his  duties 
took  him  all  over  the  grounds,  that  he  was  probably  by  the 
White  gallery  many  times  a  day,  but  he  testified  as  to  only  two 
instances.  He  said  that  he  visited  the  gallery  the  day  before  the 
shooting,  and  two  days  before,  that  on  one  of  these  visits — he 
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was  unable  to  tell  which — he  examined  the  cartridges,  and  that 
"White  was  then  using  "B.  B.'s/'  "little  small  cartridges," 
strictly  shooting-gallery  cartridges.  He  said  he  saw  the  rifles 
discharged  while  he  was  there  examining  the  cartridges,  A  box 
of  B.  B.  cartridges  was  produced  at  the  trial,  and  the  witness, 
on  cross-examination,  said  he  thought  they  were  of  the  ^*^  same 
size  as  AMiite  was  using  the  day  he  visited  him,  but  that  he  was 
not  positive  about  that.  He  said,  however,  that  he  was  positive 
that  they  were  not  the  same  kind  of  cartridges  as  found  at  the 
gallery  after  the  shooting.  He  further  said  that  he  made  no 
particular  investigation  to  see  what  they  were  using,  that  he 
had  no  instructions  to  investigate,  or  to  impose  restrictions 
upon  the  gallery. 

"Q.  You  had  no  instructions  to  take  any  charge  or  super- 
vision over  the  shooting-galleries,  except  simply  to  preserve  or- 
der on  the  fair  grounds?     A.     That  is  right." 

He  said  that  the  "B.  B.'s"  are  as  big  as  the  "22  caliber  shot." 
but  not  as  long;  that  he  saw  no  "22's"  there  the  day  he  visited 
the  place;  that  the  box  of  cartridges  he  saw  sat  right  on  top 
of  the  bench,  but  that  he  did  not  know  what  was  in  the  drawers. 
He  is  sure  White  was  using  the  same  rifles  that  day  as  he  was 
the  day  the  deceased  was  killed. 

This  is  all  the  material  testimony  which  the  case  discloses 
upon  the  question  of  defendant's  exercise  of  care.  And  the 
question  now  is  whether  the  jury,  taking  the  testimony  as  it 
stood,  and  giving  to  each  part  of  it  such  weight  as  they  lawfully 
might,  were  justified  in  their  conclusion  that  the  defendant 
failed  to  exercise  ordinary  care  in  the  premises.  What  is  or- 
dinary care  is  peculiarly  a  question  addressed  to  the  sound  .judg- 
ment of  juries  upon  the  evidence.  Their  conclusions  should 
stand,  unless  shown  to  be  clearly  wrong.  After  a  careful  con- 
^ideration  of  the  facts  in  this  case,  concerning  all  of  which 
there  is  little  or  no  dispute,  we  are  not  convinced  that  the  ver- 
dict should  be  disturbed.  It  is  obvious  that  tlie  ordinary  oper- 
ation of  the  shooting-gallery  required  careful  attention  and 
some  safeguards.  Balls  of  lead,  not  very  large,  perhaps,  were 
fired  at  the  targets.  The  fact  that  an  oak  "shield"'  was  placed 
behind  the  targets  is  significant.  The  defendant  seems  to  have 
made  no  investigation  or  examination  of  White's  gallery  at 
the  time  of  the  letting.  It  asked  White  if  it  was  safe  and  he 
said  it  was.  But  there  was  no  investigation.  That  however, 
is  not  important,  if  it  made  sufficient  examination  or  super- 
vision afterward. 

Am.  St.  Rep.,  Vol.  94-32 


498  American-  State  Eeports,  Vol.  94.  []\Iaine, 

Afrain,  the  gallery  "was  located  so  that  the  firing  was  toward 
the  *^®  railroad  platform,  thirty-three  feet  distant,  along  which 
thousands  of  the  defendant's  patrons  might  be  expected  to  pas.^ 
each  day.  It  should  have  been  anticipated  by  the  defendant, 
we  think,  that  inexperienced,  unskillful,  and  even  careless  per- 
sons might  patronize  the  gallery,  who  would  fail  to  hit  the  tar- 
get, and  might  fire  wide  of  the  mark,  and  it  was  its  duty 
to  take  that  consideration  into  account.  Was  a  shield,  five  feet 
by  three  and  a  half  feet,  the  top  of  which  was  only  a  little  more 
than  six  feet  from  the  ground,  a  sufficient  protection  against 
such  shooting  as  should  have  been  anticipated?  We  think  a 
jury  might  reasonably  conclude  it  was  not.  And  a  jury  also 
might  reasonably  have  concluded  that  the  defendant  was  careless 
in  placing  a  shooting-gallerv^  in  such  a  place  as  this  one  was 
in.  It  must  be  remembered,  however,  that  the  plaintiff's  in- 
testate was  outside  of  the  fence,  and  the  case  must  be  decided 
with  reference  to  the  duty  which  the  defendant  owed  to  him 
there.  It  is  claimed,  and  we  think  with  much  reason,  that 
whatever  the  hazard  might  be  to  persons  "«dthin  the  grounds, 
from  the  operation  of  the  shooting-gallery,  the  fence,  which 
was  higher  than  men's  heads  was  a  sufficient  protection  to  per- 
sons on  the  platform  against  any  firing  with  the  ordinary  shoot- 
ing-gallery cartridges,  and  it  is  argued  accordingly  that  the  fail- 
ure of  the  defendant  to  afford  the  deceased,  standing  where  he 
was.  farther  protection  against  such  firing,  should  not  be  re- 
garded as  a  want  of  ordinary  care.  It  is  not  want  of  ordinary 
care  in  such  case  to  fail  to  provide  for  the  happening  of  con- 
tingencies which  there  is  no  reason  whatever  to  expect. 

So  we  come  to  the  remaining  ground.  Could  the  defendant 
properly  be  held  responsible  with  respect  to  the  23  calil)er  bul-' 
let  which  was  actually  fired?  At  the  very  outside,  only  twice 
in  three  days  was  anything  like  an  inspection  of  the  gallery 
made,  once  by  the  superintendent,  who  ^'looked  to  see  if  every- 
thing was  all  right"  and  once  by  the  chief  of  the  police.  Xeither 
is  altle  to  fix  the  time  positively,  and  for  anything  which  ap- 
pears in  the  case,  both  inspections  may  have  been  had  the  first 
day  of  the  fair,  or  two  days  before  the  fatal  shooting.  The  in- 
spection of  the  superintendent  seems  to  have  been  limited  to  no- 
ticing that  shooting-gallery  rifies,  as  he  called  them,  were  then 
being  used,  from  which  he  inferred  that  shooting-gallery  ^-** 
cartridges  were  also  being  used.  He  says  he  did  not  look  to 
see  what  kind  of  ammunition  White  was  using.  Xeitlior  seems 
to  have  made  any  particular  investigation.     The  officer  says  he 
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did  not,  though  he  testified  that  they  were  using  shooting-gallery 
cartridges,  and  that  no  others  were  in  sight.  As  to  these  things, 
however,  it  may  be  that  the  jury  relied  less  upon  the  memory 
of  this  witness  than  they  otherwise  would  have  done,  for  it  ap- 
peared that  he  testified  before  the  coroner's  inquest,  and  there 
said,  in  answer  to  the  question  whether  he  examined  the  am- 
munition they  were  using,  that  he  "didn't  until  after  the  ac- 
cident." 

It  is  undisputed  that  the  rifles,  from  one  of  which  the  bullet 
was  fired,  were  being  used  when  the  officer  inspected  the  gallery. 
It  was  testified  to  and  not  disputed  that  while  a  B.  B.  bullet  may 
be  fired  from  a  \^'inchester  Magazine  rifle,  such  as  these  were, 
by  pushing  them  in  as  in  a  single  shot  breech-loader,  yet  that 
such  bullets  are  not  suitable  for  such  a  rifle,  not  suitable  for  use 
in  a  magazine.  If  the  jury  believed  this,  we  think  they  might 
reasonably  have  thought  that  the  very  fact  that  it  was  known 
to  the  defendant  or  its  officers  and  agents  that  such  rifles  were 
being  used  should  have  arrested  the  attention  of  the  inspecting 
officers,  and  led  to  a  more  careful  investigation  of  the  ammuni- 
tion being  used,  and  that  the  investigations  should  have  been 
more  frequent.  The  jury  might  reasonably  have  thought  that 
by  the  exercise  of  such  care  the  fatal  hazard  might  have  been 
prevented.  AYe  do  not  forget  that  the  superintendent  says 
they  were  using  the  regular  shooting-gallery  rifles.  In  \-iew 
of  the  testimony  that  the  rifles  actually  used  were  not  suitable 
for  shooting-gallery  cartridges,  it  was  open  to  the  jury  to  say 
which  was  correct.  They  may  have  believed  that  the  superin- 
tendent was  mistaken. 

Upon  the  whole,  we  think  the  verdict  is  sustainable  within 
the  rules  of  law  which  imposed  upon  the  defendant  the  duty  of 
using  reasonable  care  to  furnish  the  plaintifi:'s  intestate  safe 
exhibition  grounds  to  visit,  and  safe  approaches  thereto. 

The  defendant  claims  that  the  verdict  of  two  thousand  flve 
hundred  dollars  is  excessive.  While  it  may  be  large  we  do  not 
think  it  was  so  unwarrantably  large  as  to  justify  our  interfer- 
ence. The  deceased,  at  the  time  of  his  death,  was  thirty-three 
years  old,  and  his  widow  was  ^^^  twenty-three.  Xothing  ap- 
pears but  that  he  was  industrious  and  temperate.  He  was  a 
farmer,  and  in  addition  to  carrying  on  his  farm,  at  the  time 
of  his  death  he  was  earning,  it  is  said,  thirty-five  dollars  a 
month,  on  the  average,  "collecting  cream."  It  is  not  unreason- 
able to  conclude  that  the  loss  of  such  a  husband  at  such  an  age 
may  be  a  great  pecuniary  injury  to  the  widow. 

Motion  overruled. 
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,  If  the  Owner  or  Occupier  of  land,  either  directly  or  by  implication, 
induces  persons  to  come  on  the  premises,  he  thereby  assumes  an  ob- 
ligation that  they  are  in  a  reasonably  safe  condition,  so  that  per- 
sons there  by  his  invitation  shall  not  be  injured  by  them  or  in  their 
use  for  the  purpose  for  which  the  invitation  was  extended.  This 
applies  to  one  conducting  an  exhibition  of  horseracing:  Hart  v.  Wash- 
ington Park  Club,  157  111  9,  48  Am.  St.  Eep.  298,  41  N.  E.  620.  It 
also  applies  to  one  giving  an  exhibition  of  fireworks  or  of  marksman- 
ship, though  it  is  conducted  bv  an  independent  contractor:  Sebeck 
v.  Plattdeutsche  Volkfest  Verein,  64  N.  J.  L.  624,  81  Am.  St.  Eep. 
512,  46  Atl.  631;  Thompson  v.  Lowell  etc.  Rv.  Co.,  170  Mass.  577, 
64  Am.  St.  Rep.  323,  49  X.  E.  913.  And  see  "Conradt  v.  Clauve,  93 
Ind.  476,  47  Am.  Eep.  388. 


FRYE  V.  BATH  GAS  A^D  ELECTRIC  COMPAN^Y. 

[97  Me.  241,  54  Atl.  395.] 
INDEMNITY  INSURANCE— Right  of  Person  Injured  to  Re- 
cover of  the  Indemnitor. — An  employe  who  is  injured  through  the 
negligence  of  his  employer,  and  recovers  judgment  therefor,  cannot, 
because  his  judgment  debtor  was  insured  against  loss  from  his  lia- 
bility for  damages  suffered  by  an  employe  through  the  employer's 
negligence,  maintain  a  bill  in  equity  against  the  insurer  to  compel 
him  to  pay  such  judgment,  thougli  the  employer  is  insolvent  and  has 
made  an  assignment  for  the  benefit  of  creditors,  especially  when  the 
contract  of  insurance  stipulates  that  no  action  shall  lie  against  the 
insurer,  unless  it  shall  be  brought  by  the  insured  himself  to  indem- 
nify him  for  loss  actually  sustained  and  paid  in  satisfaction  of  a 
judgment  after  the  trial  of  an  issue,      (pp.  501,  502.) 

F.  E.  Southard  and  S.  L.  Fo.or.s,  for  the  plaintifT. 

C.  W.  Larrabec  and  G.  E.  Hughes,  for  the  defendants. 

2^3  WISWELL,  C.  J.  At  the  December  terra,  1898,  of  this 
court  for  Sagadahoc  county,  the  ph^intitf's  intestate  en- 
tered an  action  against  the  Bath  Gas  and  Electric  Company  to 
recover  damages  for  personal  injuries  sustained  by  him  on 
March  10,  1898,  while  in  the  employ  of  that  company,  and  l)y 
reason  of  its  alleged  negligence.  After  a  trial  before  a  jury, 
in  which  a  verdict  was  rendered  for  the  plaintiff,  the  case  was 
taken  to  the  law  court  upon  the  defendant's  motion  for  a  new 
trial  and  finally,  at  the  April  term,  1900,  judgment  was  rend- 
ered, against  the  gas  and  electric  company  in  favor  of  tlio 
complainant  as  administrator  of  the  plaintiff  in  that  action, 
the  latter  having  previously  died,  for  the  sum  of  four  thousand 
four  hundred  and  sixteen  dollars  and  sixty-five  cents  and  costs. 
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At  the  time  of  the  accident,  wherein  the  plaintiff's  intestate 
received  the  injuries  complained  of  in  the  suit  above  referred 
to,  the  defendant  in  that  suit  had  a  contract  of  indemnity  with 
the  Fidelity  and  Casualty  Company,  one  of  the  present  re- 
spondents, wherein  the  latter,  for  a  valuable  consideration, 
had  agreed  to  indemnify  the  Bath  Gas  and  Electric  Company, 
for  the  term  of  twelve  months  from  December  1,  1897,  "against 
loss  from  common-law  or  statutory  liability  for  damages  on 
account  of  bodily  injuries,  fatal  or  nonfatal,  accidentally  suf- 
fered by  any  employe  or  employes  of  the  assured  while  on 
duty  at  the  places  and  in  the  occupations  mentioned  in  the 
schedule  hereinafter  given,  cau'sed  by  the  negligence  of  the 
assured,  and  resulting  from  the  work  described  in  the  said 
schedule,  subject  to  the  following  special  and  general  agree- 
ments, which  are  to  be  construed  as  co-ordinate,  as  conditions." 
One  of  these  conditions  was  as  follows:  "No  action  shall  lie 
against  the  company  (the  insurer)  as  respects  any  loss  under 
this  policy  unless  it  shall  be  brought  by  the  assured  himself  to 
reimburse  him  for  loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  judgment  after  trial  of  the  issue." 

-■*"*  The  defense  of  the  original  suit  was  partially  assumed 
by  the  casualty  company,  and  was  conducted  by  its  counsel  in 
conjunction  with  that  of  the  gas  company,  under  a  clause  in 
the  contract  of  insurance  which  gave  the  insurer  the  right  to 
defend  such  suits. 

In  August,  1898,  the  Bath  Gas  and  Electric  Company,  being 
insolvent,  made  a  common-law  assignment,  for  the  benefit  of 
such  of  its  creditors  as  became  parties  to  the  assignment  within 
the  time  limited  therein,  of  all  its  property  of  every  descrip- 
tion. The  assignees  subsequently  sold  and  conveyed  all  of 
such  property  to  George  F.  West,  one  of  the  respondents;  and 
on  September  6,  1898,  this  contract  of  insurance  with  the 
casualty  company,  was  transferred  by  the  assignees  to  "West, 
with  the  consent  of  the  insurer. 

Execution  was  duly  issued  upon  the  judgment  recovered  by 
the  complainant  and  was  placed  in  an  officer's  hands  for  enforce- 
ment, but  he  was  unable  to  find  any  property  of  the  judgment 
debtor,  and  the  judgment  has  remained  wholly  unsatisfied; 
this  judgment,  as  against  the  gas  company,  is  entirely  worth- 
less. 

The  complainant  has  commenced  this  bill  in  equity  against 
the  defendant  in  the  original  suit,  its  assignees  under  the 
common-law  assignment,  the  transferee  of  the  property,  the 
trustee  of  a  mortgage  given  by  the  gas  company  to  secure  its 
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bonds,  and  the  Fidelity  and  Casualty  Company,  alleging,  in 
addition  to  some  of  the  facts  above  stated,  that  the  I'idelity 
and  Casualty  Company  refuses  to  pay  the  judgment  above  re- 
ferred to,  that  the  gas  company,  its  assignees,  and  the  trans- 
feree of  its  property,  neglect  to  enforce  the  contract  of  the 
casualty  company,  or  to  pay  the  amount  of  the  judgment,  and 
praying  that  the  casualty  company  be  compelled  to  pay  to  the 
complainant  the  amount  of  such  judgment. 

We  are  unable  to  per'ceive  any  ground  upon  which  the  bill 
can  be  sustained  and  the  relief  prayed  for  granted.  The  con- 
tract of  the  insurer  was  with  the  gas  company  to  indemnify 
that  company  "against  loss"  from  liability  for  damages  on 
account  of  bodily  injuries  accidentally  suffered  by  an  employe 
and  caused  by  the  negligence  of  the  assured.  The  use  of  the 
word  "indemnify"  shows  the  object  and  nature  of  the  contract, 
it  was  to  reimburse  or  make  whole  the  assured  against  lass  on 
account  of  such  liability.  '"^^  There  can  be  no  reimbursement 
when  there  has  been  no  loss.  The  contract  of  insurance  con- 
tains nothing  to  show  that  it  was  the  object  or  intention  of  the 
contracting  parties  that  the  insurer  should  guarantee  the  gas 
company's  liability  for  negligence  to  its  employes.  It  was  not 
a  contract  of  insurance  against  liability  but  of  indemnity 
against  loss  by  reason  of  liability. 

This  distinction  was  clearly  recognized  in  the  case  of  Anoka 
Lumber  Co.  v.  Fidelity  etc.  Co.,  63  Minn.  286,  65  X.  W.  353. 
There  is  no  stipulation  in  this  contract  that  the  insurer  shall 
pay  to  the  employer  "all  sums  for  which  it  shall  become  liable 
to  its  employes,"  as  in  Hoven  v.  ^Ye^t  Superior  Iron  etc.  Co., 
93  Wis.  201,  67  N.  W.  46.  N'or  did  the  insurer  contract  to 
pay  "all  damages  with  which  the  insured  might  be  legally 
charged,  or  required  to  pay  or  for  which  it  might  become 
liable,"  as  in  American  Employers  etc.  Ins.  Co.  v.  Fordyce,  62 
Ark.  562,  54  Am.  St.  Eep.  305,  36  S.  W.  1051,  in  which  this 
distinction  is  noticed  in  this  language:  "The  difference  between 
a  contract  of  indemnity  and  one  to  pay  legal  liabilities  is, 
that  upon  the  former  an  action  cannot  be  brought  and  a  re- 
covery had  imtil  the  liability  is  discharged,  whereas,  upon  the 
latter  the  cause  of  action  is  complete  when  the  liability  at- 
taches." 

In  this  case,  as  we  have  seen,  the  contract  was  one  of  in- 
demnity only.  It  was  not  obtained  by  the  gas  company  for 
the  benefit  of  its  employes,  but  for  its  own  benefit  exclusivelv, 
to  reimburse  it  for  any  sum  that  the  company  might  bo  oblio-ed 
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to  pay,  and  had  paid,  on  account  of  injuries  sustained  by  an 
employe  through  its  negligence.  Independently  of  the  condi- 
tion in  the  contract  of  insurance  above  quoted,  we  should  be 
compelled  to  construe  this  contract  as  one  of  indemnity  only. 

But  this  provision  puts  an  end  to  all  questions  or  doubt,  if 
any  there  could  be.  The  parties  have  expressly  provided  in  the 
contract  which  they  chose  to  make  that:  "jSTo  action  shall  lie 
against  the  company  as  respects  any  loss  under  this  policy, 
unless  it  shall  be  brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue."  By  reason  of  the  un- 
■equivocal  language  of  this  provision,  the  undertaking  ^^^  of 
the  insurer  was  expressly  limited  to  liability  in  an  action 
brought  by  the  insured  "to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him,"  There  can  be  no  doubt  about  the 
meaning  of  this  language  and  no  question  about  the  right  of 
the  contracting  parties  to  insert  such  a  provision  in  their  con- 
tract for  the  purpose  of  making  clear  the  nature  and  limit  of 
tbie  liability  of  the  parties  or  of  either  of  them. 

Precisely  similar  language  in  a  contract  of  this  nature  was 
construed  by  the  court  in  Travelers'  Ins.  Co.  v.  Moses, 
63  N.  J.  Eq.  2G0,  92  Am.  St.  Eep.  663,  49  Atl.  720,  wherein 
it  was  held :  "That  not  the  amount  of  the  employe's  judgment, 
but  the  amount  paid  by  the  employer  thereon,  was  the  sum 
for  which  the  insurer  was  responsible."  In  this  case  the  court 
decided  that  the  transfer  of  the  employer's  property  to  a  trustee 
in  bankruptcy,  by  operation  of  the  United  States  bankrupt  act, 
was  payment,  within  the  requirement  of  this  clause,  and  per- 
fected the  liability  of  the  insurer  for  so  much  as  the  employe 
was  entitled  to  receive  out  of  the  bankrupt's  estate,  that  this 
liability  of  the  insurer  pa^ssed  to  the  trustee  in  l)ankru])tcy  and 
that  the  amount  for  which  the  insurer  was  liable  would  be  de- 
termined by  ascertaining  what  percentage  all  the  assets  of  the 
bankrupt,  outside  of  the  insurance  policy,  would  pay  on  all 
the  debts  proved  against  the  estate,  outside  of  the  employe's 
judgment. 

But  this  doctrine  is  not  applicable  to  the  case  under  con- 
sideration for  various  reasons;  the  common-law  assignment  of 
the  gas  company  was  for  the  benefit  of  such  of  its  creditors  as 
became  parties  thereto  within  the  time  limited,  long  since 
elapsed,  and  neither  the  complainant,  nor  his  intestate  rlnring 
his  lifetime,  became  a  party  to  this  assignment.     Again,  it  doe? 
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not  appear  that  any  dividend  has  ever  or  will  ever  be  paid; 
upon  the  contrary,  it  is  said  in  argument  that  there  were  no 
assets  to  be  divided. 

For  these  reasons  the  bill  cannot  be  sustained  against  any 
of  the  respondents.  A  decree  will  be  made  below  dismissing 
the  bill,  at  which  time  such  order  will  be  made  in  regard  to 
costs  as  seems  proper  to  the  justice  who  makes  the  decree. 

So  ordered. 


An  Insurance  Indemnifying  one  for  his  liability  to  persons  who  may 
be  injured  through  his  negligence  is  not,  on  the  occurrence  of  such 
an  injury,  impressed  with  a  trust  in  favor  of  the  person  injured.  The 
insurer  is  therefore  at  liberty  to  settle  with,  and  pay  to,  the  in- 
sured such  sum  as  they  in  good  faith  agree  upon,  and  such  payment 
being  made,  the  person  injured  has  no  recourse  against  the  insurer: 
Bain  v.  Atkins,  181  Mass.  240,  92  Am.  St.  Eep.  411,  63  N.  E.  414. 
See,  also,  Herrin  v.  Daly,  80  Miss.  340,  92  Am.  St.  Eep.  605,  31 
South.  790;  Travelers'  Ins.  Co.  v.  Moses,  63  N.  J.  Eq.  260,  92  Am.  St. 
Eep.  663,  49  Atl.  720. 


WATSON"  V.  TALES. 

[97  Me.  366,  54  Atl.  853.] 

JUDICIAL  OFFICERS. — A  Contract  that  a  Judicial  Officer 
Shall  Receive  No  Compensation  for  his  services  unless  the  party  i'f 
successful,  or  until  he  collects  of  his  adversary,  is  against  public 
policy  and  void,  and  cannot  constitute  a  defense  to  an  action  to  re- 
cover compensation  for  such  services,     (pp.  505,  506.) 

JURY  TRIAL— Reasonable  Time,  When  a  Question  for  the 
Court. — If  a  contract  with  a  judicial  officer  may  be  construed  as  re- 
quiring him  to  wait  a  reasonable  time  for  his  fees  for  his  services, 
the  question  of  whether  a  reasonable  time  had  elapsed  before  the 
action  was  brought  is  for  the  court,  where  no  question  of  disputed 
fact  is  involved,      (p.  506.) 

W.  H.  Newell  and  W.  B.  Skelton,  for  the  plaintiff. 

11.  E.  Holmes,  for  the  defendant. 

367  PEABODY,  J.  This  case  comes  to  the  law  court  on  ex- 
ceptions. 

It  was  an  action  of  assumpsit  to  recover  the  sum  of  one 
hundred  and  fifty  dollars  and  fifteen  cents,  fees  of  the  plaintiff 
as  disclosure  commissioner. 
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The  defendant  claimed,  and  offered  evidence  to  prove,  that 
there  was  an  agreement  between  him  and  the  plaintiff  that  the 
plaintiff  should  not  receive  his  pay  from  the  defendant  for  dis- 
closure cases  in  which  he  had  rendered  services  as  disclosure 
commissioner  until  the  defendant  had  collected  it  from  the 
judgment  debtors.  The  plaintiff  denied  that  there  had  ever 
been  such  an  agreement. 

^*^  In  reference  to  this  allege(I  contract  the  presiding  justice 
instructed  the  jury  as  follows:  "If  there  was  any  agreement 
between  Mr.  "Watson  and  Mr.  Fales  whereby  Mr.  Watson 
agreed  to  perform  the  services  of  disclosure  commissioner  and 
not  have  any  pay  unless  Mr.  Fales  received  it,  that  is,  making 
the  receipt  of  the  pay  on  the  part  of  Mr.  Watson  conditional 
and  contingent  on  Mr.  Fales  getting  the  money  out  of  the 
cJTses;  if  that  was  the  proposition,  if  that  is  what  they  meant, 
if  there  was  such  a  contract,  then  I  instruct  you,  gentlemen, 
that  it  would  be  an  invalid  and  unlawful  contract  and  would 
afford  no  defense  to  this  action  whatever." 

The  justice  explained  to  the  jury  the  reasons  why  such  a 
contract  with  a  disclosure  commissioner  is  against  public  pol- 
icy and  that,  as  a  judicial  officer,  "it  is  absolutely  essential 
that  he  should  be  fair  and  impartial  and  unbiased."  "If  his 
compensation  by  contract  was  made  to  depend  on  the  result," 
he  would  be  tempted  "to  sway  toward  that  decision  which  would 
result  in  his  getting  his  pay  for  his  services,"  that  without 
saying  that  this  or  any  disclosure  commissioner  would  be  in- 
fluenced "it  is  not  wise,  and  it  is  not  the  policy  of  the  law, 
that  they  should  be  subjected  even  to  temptation." 

As  to  another  construction  of  the  alleged  contract,  suggested 
by  counsel,  viz.,  that  the  plaintiff  agreed  to  wait  for  his  fees 
until  the  defendant  collected  them,  he  instructed  the  jury  as 
follows:  "If  that  is  taken  in  its  literal  sense,  so  that  in  case 
the  defendant  didn't  collect,  the  plaintiff  was  never  to  have 
his  pay,  it  would  be  open  to  the  same  objection  as  the  contract 
I  have  just  discussed  with  you ;  that  would  be  a  case  of  no  pay 
unless  collected,  and  that  is  just  the  trouble  with  the  other 
proposition." 

The  presiding  justice  fully  and  accurately  stated  the  objec- 
tion to  agreements  of  this  nature.  "\i\Tiere  they  relate  to  the 
administration  of  justice  and  involve  considerations  which  may 
affect  the  impartiality  of  the  magistrate,  public  policy  requires 
that  they  be  declared  void,  and  they  are  equally  futile  as  the 
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basis  of  an  action  or  of  a  defense.  The  law  applies  the  gen- 
eral principle  to  all  contracts  which  embody  this  potential 
danger  to  the  public  interests.  So  no  contract  is  valid  which 
makes  the  payment  of  fees  to  a  judicial  officer  in  any  way 
'^^^  dependent  on  his  decision  between  the  parties :  Hawkeye 
Ins.  Co.  V.  Brainard,  73  Iowa,  130,  30  N.  W.  603;  Willemin 
V.  Bateson,  63  Mich.  309,  29  :N'.  W.  734;  Beach  on  Contracts, 
sec.  1534. 

The  presiding  justice  referred  to  another  construction  which 
might  possibly  be  given  to  the  language  of  the  alleged  con- 
tract, viz.,  that  the  plaintiff  would  not  hurry  but  would  wait 
a  reasonable  time  and  give  the  defendant  an  opportunity  to 
collect.  On  this  view  of  the  contract  he  ruled  that  what  is 
a  reasonable  time  is  not  a  question  of  fact  for  the  jury,  but  a 
question  of  law  for  the  court  to  decide,  and  acting  upon  this 
ruling  he  instructed  the  jury,  as  a  matter  of  law,  that  a  rea- 
sonable time  had  elapsed  in  the  present  case  so  that,  even  un- 
der the  most  favorable  construction,  the  alleged  contract  would 
not  be  available  as  a  defense. 

From  the  statement  of  the  contract  as  claimed  by  the  de- 
fendant, it  seems  unlikely  that  the  jury  could  have  given  it  so 
strained  a  construction  as  that  to  which  this  last  ruling  relates, 
even  applying  to  the  utmost  the  presumption  in  favor  of  legal- 
ity. 

But  if  such  a  view  of  the  case  were  possible  the  ruling  was 
undoubtedly  correct  that  the  question  of  reasonable  time  was 
for  the  court. 

In  Attwood  V.  Clark,  2  Gfreenl.  249,  the  right  of  action  de- 
pended on  the  furnishing  of  a  certain  memorandum  by  the 
original  plaintiff  to  the  defendant  of  defective  merchandise  on 
which  a  rebate  was  to  be  allowed.  There  was  no  time  men- 
tioned within  which  the  memorandum  was  to  be  furnished. 
The  judge  left  it  to  the  jury  to  decide  as  a  question  of  fact 
whether  it  was  a  part  of  the  contract  that  the  plaintiff  should 
furnish  the  defendant  with  a  memorandum  within  a  reason- 
able and  convenient  time,  and  if  it  was,  then  a  reasonable  and 
convenient  time  had  elapsed.  Held,  that  what  is  a  reasonable 
time  within  which  an  act  is  to  be  performed,  when  a  contract 
is  silent  on  the  subject,  is  a  question  of  law;  and  that  the  judge 
was  in  error  in  leaving  the  construction  of  the  contract  to  the 
jury.  Mellen,  C.  J.,  says  (page  254)  :  "?^ow  as  it  appears  by 
tlie  exceptions  that  no  time  was   mentioned  in  the  contract, 
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within  which  the  memorandum  was  to  be  furnished,  the  law 
fixed  the  time  as  we  have  before  stated,  viz.,  a  reasonable  time, 
and  such  time  had  elapsed  before  demand  ^''^  made  accord- 
ing to  the  judge's  opinion;  there  was  therefore  nothing  as  to 
this  point  for  the  jury  to  decide;  the  contract  as  proved  was 
not  denied;  and  no  fact  existed  from  which  they  would  have 
a  right  to  presume  that  the  time  for  furnishing  the  memoran- 
dum did  form  a  part  of  the  contract." 

Applying  the  principle  of  Attwood  v.  Clark,  2  Greenl.  249, 
to  the  circumstances  of  this  case,  it  is  clear  that  in  the  absence 
of  any  other  defense  than  that  of  the  alleged  contract,  the 
court  properly  instructed  the  jury,  although  his  instructions 
were  equivalent  to  the  direction  of  a  verdict  for  the  plainiiH. 
The  three  alternatives  seem  to  be:  1.  No  contract  opposed  to 
the  plaintiff's  right  to  recover  his  statutory  fees;  2.  An  illegal 
contract  which  is  no  defense  to  his  action;  3.  A  contract  to  de- 
fer payment  for  a  reasonable  time  which  had  elapsed  prior  to 
the  date  of  the  writ. 

In  Kingsley  v.  Wallis,  14  Me.  57,  where  defendant  had  the 
right  to  rescind  the  contract  and  no  time  was  fixed  by  its 
terms,  it  was  held  that  he  was  hound  to  make  his  election  to 
do  so  within  a  reasonable  time,  and  that  what  was  a  reasonable 
time  was  a  question  of  law;  the  court  following  Attwood  v. 
Clark,  2  Greenl.  249. 

"^\^lat  is  due  diligence  or  a  reasonable  time  for  making  de- 
mands and  giving  notices  of  negotiable  paper  is  a  question 
of  law  to  be  decided  by  the  court":  Shepley,  J.,  in  Howe  v. 
Huntington,  15  Me.  350.  Whether  tender  was  made  within 
a  reasonable  time  was  held  to  be  a  question  for  the  court  in 
Greene  v.  Dingley,  24  Me.  131. 

Under  a  statute  authorizing  a  city  council  to  vote  exempting 
from  taxation  propert}^  of  a  water  company  for  a  certain  term 
of  years,  it  was  held  that  the  exemption  must  be  voted  if  at 
all  within  a  reasonable  time,  and  what  would  be  a  reasonaljle 
time  is  a  question  of  law :  Portland  v.  Portland  Water  Co., 
67  Me.  135. 

Cases  like  these  raise  a  simple  question  of  law  and  are  to  be 
distinguished  from  those  cited  in  the  defendant's  brief  wbieli 
are  complicated  with  disputed  facts.  The  distinction  is  stated 
by  Shepley,  J.,  in  Hill  v.  Hobart,  16  ^le.  164.  "Where  tlie 
facts  are  clearly  established  or  are  undisputed   or  admitted, 
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reasonable  time  is  a  question  of  law.  But  where  what  is  a 
reasonable  time  depends  ^'^  upon  other  controverted  points  or 
where  the  motives  of  the  party  enter  into  the  question,  the 
whole  is  necessarily  to  be  submitted  to  a  jury  before  any  judg- 
ment can  be  formed  whether  the  time  was  or  was  not  reason- 
able." 

Wilder  v.  Sprague,  50  Me.  355,  relied  on  by  the  defendant, 
was  an  action  of  the  acceptance  of  an  order  to  pay  money  when 
the  acceptor  had  sold  certain  logs.  Exceptions  were  taken  to 
the  introduction  of  evidence  tending,  to  prove  that  a  delay 
of  three  years  in  selling  the  logs  was  not  unreasonable.  This 
was  held  to  be  proper  evidence  for  the  jury,  as  "the  court  can- 
not know  the  limit  of  time  within  which,  by  the  exercise  of 
common  and  ordinary  care,  a  quantity  of  wharf  logs  could  be 
sold."  In  that  case  the  question  was  as  to  the  default  of  the 
acceptor  in  selling  the  logs  within  a  reasonable  time,  for  only 
on  such  default  would  he  be  liable  on  his  acceptance.  This 
raised  a  question  of  mixed  fact  and  law.  Although  prima 
facie  it  might  appear  that  a  reasonable  time  had  expired,  cir- 
cumstances beyond  his  control  may  have  delayed  the  sale,  and 
it  was  proper  for  him  to  show  these  circumstances. 

In  the  present  case,  however,  no  such  circumstances  appear 
to  show  that  the  delay  is  reasonable  and  the  question  of  the  rea- 
sonableness of  time  must  be  an  absolute  one.  It  is  not  only 
not  involved  with  matters  of  disputed  fact,  or  any  facts  from 
which  an  inference  could  be  drawn  that  the  time  which  had 
elapsed  was  within  the  limit  of  reasonable  time,  but  it  is  seri- 
ously involved  -with  the  other  question  of  illegality  of  the  al- 
leged contract.     It  is  therefore  a  question  for  the  court. 

Exceptions  overruled. 


Contiricfs  n(ja\n><t  Piiltlic  Policy  are  considered  in  the  monographio 
note  to  Parsons  v.  Trask,  66  Am.  Dec.  505-514.  Promises  to  officers, 
to  induce  them  to  perform  the  duty  required  of  them  bv  law,  are 
vcid:  Mitchell  v.  Vance,  5  T.  B.  Mon.  528,  17  Am.  Dec.  96.  A  pub- 
lic officer  cannot  stipulate  for  extra  compensation  nor  take  reward  for 
services  rendered  within  the  duties  of  his  office  and  for  which  he 
receives  a  stated  salary:  Kick  v.  Merrv,  23  Mo.  72,  66  Am.  Dec. 
658.  But  see  Studley  v.  Ballard,  169  Mass.  295,  61  Am.  St.  Eep. 
286,  47  N.  E.  1000. 
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MAY  V.   BOYD. 

[97  Me.  398,  54  Atl.  938.1 
RES  JUDICATA— Decree  of  Probate  Court  Denying  a  Convey- 
ance.— If  a  court  of  probate  has  jurisdiction  to  require  an  executor  to 
convey  real  property  in  pursuance  of  a  contract  made  by  the  decedent 
in  his  life  time,  and  an  application  is  made  to  such  court  for  a  con- 
veyance in  a  case  where  there  is  no  special  reason  why  it  should 
decline  jurisdiction  and  require  the  applicant  to  proceed  in  equity, 
its  denial  of  his  application  is  conclusive  against  him,  and  precludes 
his  subsequently  commencing  and  maintaining  a  suit  in  equity,  (p. 
512.) 

P.  H.  Gillin  and  Ira  G.  Hersey,  for  the  plaintiff. 

Don  A.  H.  Powers,  James  Archibald  and  George  H.  Smith, 
for  the  defendants. 

3»9  WHITEHOUSE,  J.  This  is  a  bill  in  equity  praying 
for  the  specific  performance  of  a  contract  for  the  conveyance 
of  real  estate.  The  case  is  reported  for  the  determination  of 
this  court  upon  bill,  demurrer,  answer,  replication  and  proofs. 

On  the  ninth  day  of  January,  1895,  Charles  H.  Band  all 
was  the  owner  of  a  tract  of  land  in  Hersey  in  the  county 
of  Aroostook,  comprising  one  hundred  and  ten  acres,  subject 
to  a  mortgage  given  by  George  E.  Xickerson,  a  former  owner, 
tc  Levi  M.  Carver,  upon  which  was  then  due  the  sum  of  four 
hundred  dollars,  and  on  that  day  gave  to  Hugh  McMann  a  bond 
for  a  deed  of  the  same,  whereby  he  agreed  to  execute  and 
deliver  "a  good  and  sufficient  deed"  in  consideration  of  the 
payment  to  him  by  McMann  of  the  sum  of  one  hundred  and 
seventy  dollars  according  to  the  tenor  of  three  promissory  notes 
of  that  date,  one  for  seventy  dollars,  payable  in  one  year,  and 
two  for  fifty  dollars,  each  payable  in  two  and  tliree  years  from 
date  respectively. 

On  the  seventeenth  day  of  Jiily,  1897,  Charles  H.  Eandall 
died  testate.  At  that  time  the  entire  sum  of  one  hundred  and 
seventy  dollars  called  for  by  the  terms  of  the  bond  had  not 
actually  been  paid  by  McMann,  and  hence  no  conveyance  of 
the  land  or  of  Eandall's  equity  of  redemption  in  the  premises 
had  been  made  to  McMann  during  Eandall's  lifetime.  The 
defendant  Boyd  is  the  executor  of  Eandall's  will  and  the  other 
defendants  are  his  heirs  and  devisees.  The  plaintiff  claims 
from  the  defendants  a  conveyance,  not  simply  of  Eandall's 
equity   of   redemption,   but   of   an   absolute   title   to   tlie   laud, 
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free  of  the  encumbrance,  by  virtue  of  an  assignment  of  the- 
bond  from  Hugh  McMann,  dated  April  5,  1898. 

400  rpj^g  defendants  first  interpose  an  objection  that  the 
bill  could  not,  in  any  event,  be  sustained  by  virtue  of  section 
8  of  chapter  111  of  the  Eevised  Statutes,  for  the  reason  that 
it  is  neither  alleged  in  the  bill  nor  shown  in  evidence  that 
any  written  notice  of  the  existence  of  the  contract  relied  upon 
was  given  t-o  the  executor  Avithin  one  year  after  the  "grant  of 
administration,"  or  was  ever  given  to  the  executor  in  this  case,, 
as  required  by  that  section.  Secondly,  the  defendants  sug- 
gest that  it  could  never  have  been  in  the  contemplation  of  the 
legislature  that  such  a  cause  would  be  maintainable  without  pre- 
vious notice  under  part  3  of  section  6,  chapter  77  of  the  Eevised 
Statutes,  conferring  upon  the  court  a  general  power  to  compel 
the  specific  performance  of  written  contracts;  otherwise  the 
separate  provision  of  section  8,  chapter  111  of  the  Eevised 
Statutes,  requiring  the  written  notice  above  mentioned,  would 
have  no  distinct  field  of  operation  and  be  entirely  superfluous. 
They  further  insist  that  if  in  any  case  such  a  bill  could  be 
maintained  under  the  general  equity  power  of  the  court,  a 
specific  performance  of  the  contract  set  up  by  the  plaintiff  in 
this  case,  would  be  manifestly  unjust,  inequitable  and  contrary 
to  good  conscience,  for  the  reason  that  it  is  shown  by  the 
evidence  to  be  wholly  improbable  that  according  to  the  mutual 
understanding  of  the  parties,  at  the  time  the  bond  was  given, 
Eandall,  in  consideration  of  one  hundred  and  seventy  dollar=, 
was  to  convey  to  McMann  anj-thing  more  than  his  equity  of 
redemption  in  the  premises. 

But,  finally,  the  defendants  say  that  the  plaintiff  had  an 
adequate  remedy  afforded  by  the  provisions  of  section  17  of 
chapter  71  of  the  Eevised  Statutes;  that  at  the  XovembeT- 
term,  1898,  the  plaintiff  filed  a  petition  in  the  probate  court, 
having  jurisdiction  of  the  matter,  representing  that  Charles 
H.  Eandall  made  a  legal  contract  with  Hugh  McMann  to  con- 
vey to  him  the  real  estate  in  question  upon  the  temis  and 
conditions  therein  set  forth;  that  all  the  conditions  of  the 
contract  had  been  performed,  and  that  Eandall  was  prevented 
by  death  from  making  tlie  conveyance  called  for  by  the  con- 
tract, and  praying  that  the  defendant  executor  might  be  or- 
dered to  execute  the  necessary  deeds  to  carry  tlie  contract  into 
effect;  that  after  due  notice  and  hearing  upon  tliis  petition,  the 
court  of  probate  decreed  that  the  prayer  of  the  petitioner  be 
denied  and  ordered  the  defendant  '*"'■  Boyd,  as  executor,  not 


April,  1903.]  May  v.  Boyd.  511 

to  carry  into  effect  the  provisions  of  the  contract  set  forth 
in  the  petition.  The  defendants  accordincfly  contend  that  in- 
asmuch as  no  appeal  was  taken  from  this  decree  and  the  judg- 
ment of  the  probate  court  still  remains  in  full  force,  neither 
reversed  nor  annulled,  and  the  parties  and  the  issue  in  these 
proceedings  before  the  probate  court  were  the  same  as  in  this 
bill  in  equity,  the  question  must  be  deemed  res   judicata. 

Section  17  of  chapter  71  provides  that:  "When  it  appears  to 
the  judge  of  probate  having  jurisdiction  that  any  deceased 
person  had  made  a  legal  contract  to  convey  real  estate  and 
was  prevented  by  death  from  so  doing,  or  that  such  deceased 
person  had  made  such  a  contract  to  convey  an  estate  upon  a 
condition,  which  in  its  nature  could  not  be  fully  performed  be- 
fore his  decease,  and  that  in  either  case  the  person  contracted 
with,  or  petitioner,  has  performed  or  is  ready  to  perform  the 
conditions  required  of  him  by  the  terms  thereof,  he  ma}',  on 
petition  of  such  person,  his  heirs,  assigns  or  legal  representa- 
tives authorize  the  executor  or  administrator,  or  special  ad- 
ministrator of  the  deceased,  or  when  there  is  no  executor  or 
administrator,  the  guardian  of  the  heirs  of  the  deceased,  to 
execute  deeds  to  carry  said  contract  into  effect.'' 

In  Bates  v.  Sargent,  51  Me,  423,  the  construction  of  this 
statute  was  brought  directly  in  question,  and  it  was  there  said 
that  it  relates  only  to  "legal  contracts  in  force  at  the  death 
of  the  obligor,  the  performance  of  which  was  by  his  death 
prevented,"  and  that  "it  was  not  intended  to  oust  this  court 
of  its  equitable  jurisdiction  or  to  limit  or  restrict  its  exercise." 
In  that  case  it  appeared  from  the  statement  of  facts  tliat  the 
bond  had  become  forfeited  for  nonpayment  of  the  notes  when 
due,  and  it  was  held  that  the  rights  of  the  parties  arising  from 
the  fact  of  a  payment  indorsed  on  a  note  after  such  forfeiture 
could  only  be  determined  by  proceedings  in  equity. 

But  in  the  case  at  bar  the  bond  was  a  legal  contract  in  force 
at  the  death  of  the  obligor.  It  is  true,  as  already  noted,  that 
the  full  sum  of  one  hundred  and  seventy  dollars  called  for  by 
the  bond  had  not  actually  been  paid  in  the  lifetime  of  the  ob- 
ligor, for  the  last  note  for  fifty  dollars  did  not  become  due 
until  January  9,  1898,  nearly  six  months  after  his  death;  but 
it  appears  from  the  uncontroverted  evidence  of  McMann,  and 
is  conceded  ^oa  ^^  ^^^^-^  ^^^^^^^  ^^^^^  ^^  ^j^^  sixteenth  day  of 
April,  1897,  Charies  H.  Randall  accepted  from  McMann,  in 
eettlenient  of  the  three   notes,   a  mare  and  colt  and  a  new 
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rote  for  one  hundred  dollars  payable  in  four  months  from 
that  date  at  the  "First  National  Ba.nl<:."  This  note,  it  will  be 
perceived,  did  not  mature  until  after  the  death  of  Randall, 
but  the  bond  was  recognized  by  the  representative  of  the  estate 
as  a  subsisting  legal  contract  and  the  full  amount  due  thereon 
was  paid  by  the  plaintiff  and  accepted  by  the  executor,  before 
the  filing  of  the  petition  above  de.scribed  in  the  probate  court. 
Here  were  no  facts  or  conditions  calling  for  the  exercise  of 
the  equity  power  of  the  court  to  grant  relief  from  forfeiture. 
Any  forfeiture  arising  from  McMann's  failure  to  pay  the  first 
and  second  notes  at  maturity  was  waived  by  the  obligor,  and 
the  bond  continued  in  force  by  the  mutual  agreement  of  the 
parties  made  in  EandalPs  life  time  and  evidenced  by  the  new 
note  for  one  hundred  dollars. 

JSTo  reason  has  been  suggested,  and  none  is  apparent,  why 
the  probate  court  did  not  have  jurisdiction  of  the  case  undei* 
these  circumstances  by  virtue  of  the  statute  above  quoted.  As 
the  facts  then  presented  themselves,  the  case  involved  no  special 
equitable  feature  which  would  in  itself  constitute  a  sufficient 
ground  for  equitable  jurisdiction.  The  plaintiff  elected  his 
tribunal  and  invoked  the  jurisdiction  of  the  probate  court. 
The  question  now  presented  was  fully  heard  and  determined 
after  due  notice  to  all  parties  interested,  and  a  decree  entered 
adverse  to  the  petitioner.  No  appeal  was  taken  from  that  de- 
cision; and  the  authorities  are  substantially  uniform  in  sup- 
port of  the  familiar  proposition  that  the  "decrees  of  a  probate 
court  touching  matters  within  its  jurisdiction  when  not  ap- 
pealed from  are  conclusive  upon  all  persons" :  McLean  v. 
Weeks,  65  Me.  421;  Potter  v.  Webb,  2  Me.  257;  Merriam  v. 
Sewall,  8  Gray,  316. 

It  is  therefore  the  opinion  of  the  court  that  the  entrv  in  this 
case  must  be,  bill  dismissed,  with  one  bill  of  costs  for  defend- 
ants. 


The  Judgment  of  a  Probate  Court  is  binding  upon  all  parties  and 
their  privies  until  reversed  or  set  aside  in  the  manner  prescribed  by 
law:  Stuckey  v.  Watkins,  112  Ga.  268,  81  Am.  St.  Eep.  47,  37  S.  E. 
401;  J.  B.  Watkins  Land  etc.  Co.  v.  Mullen,  62  Kan.  1,  84  Am.  St. 
Eep.   372,  61  Pac.  385. 
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LITTLEFIELD  v.  MOREILL. 

[97  Me.  505,  54  Atl.  1109.] 
LIEN  OF   I.ABORERS  AT   LOGGING,   Who   Entitled  to.— A 

statute  declaring  that  whoever  labors  at  cutting,  hauling,  rafting,  or 
driving  logs  or  lumber  has  a  lien  thereon  for  the  amount  of  his  per- 
sonal services  and  services  performed  by  his  team  is  designed  sole- 
ly for  the  protection  of  persons  performing  physical  services  with' 
their  own  hands  or  teams  under  the  direction  of  an  employer,  for 
fixed  wages,  and  the  subject  matter  of  that  protection  is  solely  the 
wages  earned  by  such  laborers,     (p.  513.) 

LIENS— Loggers,  Who  Not  Entitled  to.— Persons  who  contract 
to  cut  and  haul  all  the  logs  and  lumber  on  a  tract  of  land  for  a  stipu- 
lated price  per  thousand  feet  are  not  entitled  to  a  lien  under  the 
statutes  of  Maine,  though  they  themselves  do  some  physical  labor  and 
use  their  own  teams.  The  moneys  W'hich  become  due  to  them  are 
due  to  them  as  contractors,  and  not  for  wages,     (p.  515.) 

Fred  J.  Allen  and  George  F.  and  Leroy  Haley,  for  the 
plaintiffs. 

S.  W.  Emery,  T.  H.  Simes  and  G.  E.  Corey,  for  the  de- 
fendants. 

^^  EMERY,  J.  The  evidence  shows  these  facts :  One  Frank 
A.  Morrill,  apparently  having  bargained  for  all  the  log  stump- 
age  on  a  certain  tract  of  land,  contracted  with  these  plaintiffs 
for  them  to  cut  and  haul  at  a  fixed  price  of  two  dollars  and 
twenty-five  cents  per  thousand,  all  the  logs  and  luml^er  on 
that  tract.  This  contract  the  plaintiffs  at  first  "let  out  by  the 
thousand"  to  other  parties,  who  abandoned  the  work  after  cut- 
ting and  hauling  about  one  hundred  thousand.  The  plaintiffs 
then  hired  other  workmen  and  with  their  help  and  with  their 
own  work  and  teams  finished  the  contract,  cutting  and  hauling 
in  all  two  hundred  and  sixty-five  and  three-tenths  thousand, 
including  the  one  hundred  thousand  above  mentioned.  Dur- 
ing the  progress  of  the  work  Mr.  Morrill  paid  them  three 
hundred  dollars  on  account,  all  of  which  they  paid  over  to  the 
men  in  their  employ  as  their  wages  for  work  done  on  the  logs 
and  lumber.  All  this  was  done  with  the  knowledge  and  con- 
sent of  Morrill. 

The  plaintiffs  now  bring  this  action  of  assumpsit  upon  an 
account  annexed  for  cutting  and  hauling  the  two  hundred  and 
sixty-five  and  three-tenth  thousand  at  two  dollars  and  twenty- 
five  cents  per  thousand  giving  credit  for  the  three  hundred 
dollars  paid  and  claiming  a  balance  of  two  hundred  and  ninety- 
Am.  St.  Rep.,  Vol.  H-33 
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six  dollars  and  ninety-three  cents.  For  this  balance  they  also 
iclaim  a  statutory  lien  on  the  logs  and  lumber,  which  latter 
claim  the  present  owners  of  the  logs  and  lumber  resist,  Frank 
A.  Morrill  having  been  defaulted. 

The  lien  is  claimed  under  the  Revised  Statutes  of  1883, 
chapter  91,  section  38,  as  amended  by  chapter  183  of  Public 
Laws  of  1889,  which  is  as  follows :  "^Tioever  labors  at  cutting, 
hauling,  rafting  or  driving  logs  or  lumber,  or  at  cooking  for 
persons  engaged  in  such  labor,  or  in  shoeing  horses  or  oxen 
or  repairing  property  while  thus  employed,  has  a  lien  thereoi\ 
for  the  amount  due  for  his  personal  services  and  the  services 
performed  by  his  team." 

The  liminal  question  is  whether  the  e^'^dence  bring-s  these 
plaintiffs  within  the  purview  of  the  statute,  and  to  this  ques- 
tion the  answer  must  be  in  the  negative.  It  is  now  settled  that 
the  statute  i^  designed  solely  for  the  protection  of  laborers  per- 
forming physical  labor  with  their  OAvn  hands,  and  with  their 
teams,  under  the  direction  of  an  employer  and  for  fixed  wages, 
and  that  the  subject  matter  of  that  protection  is  solely  the  wages 
earned  by  such  laborers :  ^^'^  Eogers  v.  Dexter  etc.  E.  E.  Co., 
85  Me.  374,  27  Atl.  257;  Blanchard  v.  Portland  etc.  E.  E.  Co., 
87  Me.  241,  32  Atl.  890;  Meands  v.  Parks,  95  Me.  527,  50  Atl. 
706;  Eichardson  v.  Hoxie,  90  Me.  227. 

It  is  true  these  plaintiffs  performed  some  physical  labor  and 
also  used  their  own  teams  to  some  extent  on  these  logs  and 
lumber,  but  they  did  not  so  do  under  the  direction  of  an  em- 
ployer and  for  mere  wages.  They  had  not  merely  hired  out 
their  personal  labor.  They  had  taken  a  contract  to  cut  and 
haul  all  the  logs  on  the  tract,  and  were  independent  in  their 
method  of  doing  it,  and  were  carrying  out  tlieir  contract  largely 
through  the  labor  of  others  employed  by  them.  They  were 
contractors  engaged  in  a  business  enterprise  from  which  they 
expected  profits  which  might  be  more  or  less  according  to  cir- 
cumstances. They  were  not  mere  laborers  working  for  fixed 
wages  the  rate  of  which  would  not  be  varied  by  circumstances. 
When  they  labored  themselves  it  was  not  for  wages,  but  to  in- 
crease profits  by  saving  wages.  Had  the  enterprise  proved  prof- 
itable they  could,  and  undoubtedly  would,  have  retained  all 
the  profits,  however  much  in  excess  of  the  customary  wages  in 
euch  work,  and  would  have  allowed  no  rebate  to  the  owners  of 
the  logs.  Hence,  if  the  enterprise  has  proved  unprofitai)le  they 
i^hould  not,  and  cannot,  repudiate  their  position  as  contractors 
and  recover  wao^es  as  laborers. 
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In  Eogers  v.  Dexter  etc.  E.  E.  Co.,  85  Me.  372,  371,  27  Atl. 
257,  above  cited,  the  plaintiff  had  contracted  to  do  a  certain 
amount  of  grubbing  for  the  construction  of  a  railroad  bed,  at 
a  fixed  price  per  square  yard.  He  employed  other  men,  but 
also  labored  personally  and  physically  with  them  in  the  manual 
labor  of  grubbing.  Having  thus  completed  the  work  and  not 
being  paid  therefor  by  the  general  contractor  for  the  whole 
road,  he  sought  to  recover  of  the  railroad  company  nnder  the 
Eevised  Statutes  of  1883,  chapter  51,  section  141,  making  rail- 
road companies  liable  to  "laborers  employed  for  labor  actually 
poriormcd  on  the  road."  It  was  held  he  could  not  recover  of 
the  company  even  for  his  own  labor  thus  actually  performed 
on  the  road,  since  he  was  not  a  "laborer"  in  the  statutory  sense 
of  the  word,  but  was  an  independent  contractor  whose  personal 
labor  was  not  for  wages,  but  to  save  paying  wages.  In  ]\[eands 
V.  Parks,  95  Me.  ^^^  527,  50  Atl.  706,  above  cited,  the  doc- 
trine above  quot-cd  from  Eogers  v.  Dexter  etc.  E.  E.  Co.,  85 
^le.  372,  27  Atl.  257,  was  affirmed  and  held  applicable  to  cases 
of  liens  claimed  on  logs  and  lumber. 

The  cases  Bondur  v.  Le  Bourne,  79  Me.  21,  7  Atl.  814,  and 
Ouelette  v.  Fluff,  93  Me.  168,  44  Atl.  616,  are  cited  in  argu- 
ment, but  they  are  easily  distinguishable  from  this  case.  In 
those  cases  the  plaintiffs  did  not  engage  in  a  business  entcr- 
jjrise  out  of  which  they  might  make  a  profit  or  a  loss  according 
to  circumstances.  They  simply  hired  out  their  own  personal 
labor  at  a  fixed  wage,  the  rate  of  which  was  not  to  be  varied 
bv  circumstances  and  they  were  under  the  personal  direction 
of  their  employer.  It  is  true  they  were  to  be  paid  by  the  cord 
instead  of  by  the  day  or  week,  etc.,  and  in  this  respect  the 
cases  cited  resemble  this  case  at  bar,  but  the  rate  of  wages  can 
be  fixed  as  well  by  the  piece  as  by  time,  and  they  still  be  wages. 
That  laborers  are  paid  by  the  piece  instead  of  by  time  does 
not  change  their  character  as  laborers.  Their  earnings  are  none 
the  less  their  wages,  and  fixed  wages  which  the  statute  was  en- 
acted to  protect. 

Judgment  for  the  owners,  Eoscoe  II.  Morrill  and  Charles  H. 
Haines. 


Liens  upon  Logs  and  Timhcr  in  favor  of  persons  performing  labor 
in  respect  thereto  are  considered  in  Edwards  v.  H.  B.  Waite  Lumber 
Co.,  108  Wis.  164,  81  Am.  St.  Eep.  884,  84  Is^.  W.  150  j  Hopkins  v. 
Eavs,  68  N.  H.  164,  73  Am.  St.  Eep.  554,  44  Atl.  102;  Anderson  v. 
Tingley,  24  Wash.  537,  85  Am.  St.  Eep.  959,  64  Pac.  747.  A  black- 
smith employed  in  a  logging  camp  has  been  held  entitled  to  a  lien  on 
the  logs.  So  has  a  cook  and  his  assistant:  Breault  v.  Archambault, 
64  Minn.  420,  58  Am.  St.  Eep.  545,  67  N.  W.  348. 
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BOWDEX  V.  DERBY. 

[97   Me.  536,  55  Atl.   417.] 
A   PUBLIC    OFFICER   in   Charge   of   a  Public  Work  is  not 
Liable  for  the  Negligence  of  Persons  Working  under  Him,  though  he 

selects  and  may  discharge  them.  They  are  not  his  servants,  and  tho 
rule   of   respondeat   superior    does   not   apply,      (p.    51S.) 

A  PUBLIC  OFFICER  in  Charge  of  a  Public  Work  is  Liable 
to  an  Employfe  to  whom  he  supplies  unsafe  and  unsuitable  appliances 
with  which  to  work,  if  the  latter  suffers  therefrom  without  being 
himself   in    fault,      (p.    519.) 

A  PUBLIC  OFFICER  in  Charge  of  a  Public  Work  is  Liable 
to  an  Employfe  for  Whom  He  Selects  a  Place  of  Work  which  is  nor 
reasonably  safe,  and  must  answer  for  any  injuries  suffered  from  the 
failure  to  exercise  reasonable  care  in  the  selection  of  such  place. 
(p.  520.) 

A  PUBLIC  OFFICER  in  Charge  of  a  Public  Work  is  not 
Liable  for  the  Failure  to  Select  Suitable  and  Careful  Employes  to 
another  employe  injured  by  their  want  of  care,  unless  it  furtlier  ap- 
pears that  such  officer  did  not  exercise  reasonable  care  in  the  selec- 
tion of  such  employes,     (p.  521.) 

C.  E.  and  A.  S.  Littlefield,  for  the  plaintiff. 

D.  jST.  Mortland,  for  the  defendant. 

537  POWEES,  J.  ExcGjjtions  to  a  pro  forma  ruling  of  the 
presiding  justice  sustaining  a  demurrer  to  the  plaintiff's  decla- 
ration. 

The  declaration  alleges  "that  on  the  sixth  day  of  August,  A. 
I).  1900,  the  defendant  was,  and  for  a  long  time  prior  thereto 
iiad  been,  the  duly  elected  and  qualified  street  or  road  commis- 
sioner of  the  city  of  Eockland  and  received  from  said  city  for 
the  performance  of  his  duties  as  such  a  salary  of  eight  hundred 
dollars  per  year;  and  having  prior  to  said  date,  in  performance 
of  his  said  duties  as  road  commissioner,  determined  that  re- 
pairs were  ncccssar}'  upon  a  certain  street  in  said  city,  known 
as  Maverick  street,  and  ha^-ing  determined  to  build  a  retaining 
wall  in  repairing  said  street,  said  defendant  undertook  to  con- 
t^iruct  and  was  constructing  said  retaining  wall  for  the  pur- 
pose of  supporting  the  soutlicrly  side  of  said  street. 

"That  said  defendant  selected  and  employed  tho  workmen 
(•ngaged  thereon,  had  the  power  to  remove  and  discharge  them 
and  directed  wliat  work  should  be  done,  and  the  way  and  man- 
ner in  which  it  should  l)e  done,  and  procured  necessary  tools 
and  machinery  to  be  used  in  prosecuting  said  work,  and  had 
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full  charge  and  power  over  and  control  thereof,  and  of  all  de- 
tails entering  into  said  work. 

"That  the  plaintiff  was  employed  as  a  laborer  on  said  work, 
and  ^^^  during  all  the  time  he  Avorked  upon  said  wall,  was  un- 
der the  direction  and  control  of  said  defendant,  who  was  doing 
said  work  in  the  discharge  of  his  duties  as  road  commissioner. 

"That  in  constructing  said  wall  certain  heav}^  rock  and  largo 
stone  had  to  he  moved,  handled  and  placed  therein,  for  the 
handling  of  which  said  commissioner  had  procured,  erected  and 
equipped  a  derrick  upon  the  hank  far  above  the  place  where 
this  plaintiff  was  at  work  and  nearly  on  a  level  with  said  street, 

"That  the  plaintiff  knew  nothing  as  to  the  sufficiency  of  said 
derrick  or  of  its  equipment  and  had  never  been  near  to  or  ex- 
amined the  same,  but  had  been  instructed  and  directed  by  the 
said  defendant  to  work  at  the  base  of  said  wall  and  far  below 
ihe  level  on  which  said  derrick  was  erected  and  operated. 

"That  it  was  then  and  there  the  duty  of  said  defendant  to 
the  men  employed  by  him  and  under  his  control  in  doing  said 
work,  he  having  full  and  immediate  charge,  control  and  direc- 
tion of  said  work,  to  provide  a  suitable  and  safe  derrick  and 
equipment,  erect  and  set  the  same  up  in  a  suitable  and  safe 
manner  and  keep  and  maintain  it  in  a  safe  and  suitable  condi- 
tion, and  to  employ  only  suitable  and  careful  persons  in  erect- 
ing and  maintaining  said  derrick  and  in  the  prosecution  of 
said  work  and  it  was  the  duty  of  said  defendant  to  this  plain- 
tiff, having  undertaken  to  provide  a  derrick  for  use  in  doing 
said  work,  to  provide  only  such  derrick  as  was  safe  and  suit- 
able for  the  purpose,  and  such  as  was,  when  prepared  for  use 
upon  said  work,  in  a  safe  and  suitable  condition  and  such  as 
would  not  endanger  the  employes  Avorking  thereon. 

"That  said  defendaut,  unmindful  of  his  duty  in  this  behalf, 
did  not  provide,  as  plaintiff  avers,  a  suitable  and  safe  derrick, 
nor  did  he  cause  it  to  be  set  up  in  a  suitable  and  safe  manner, 
and  did  not  cause  it  to  be  kept  and  maiutained  in  a  safe  and 
v'-uitable  condition,  and  did  not  employ  suitable  and  careful  per- 
sons in  erecting  and  maintaining';  said  derrick,  and  in  the  pros- 
ecution of  said  work. 

"That  upon  the  sixth  day  of  August,  A.  "D.  1900,  the  plain- 
liff,  relying  upon  the  perforiuance  by  the  defendant  of  his  duty 
in  this  behalf,  and  being  himself  then  and  there  in  the  exer- 
cise of  due  care  and  diligence  and  without  any  knowledge  or 
means  of  knowledge  ^^^  of  the  defective,  unsuitable  and  un- 
safe condition  of  said  derrick,  was  at  work  near  the  base  of 
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paid  wall,  when  the  boom  of  said  derrick,  by  reason  of  the  de- 
fective, unsuitable  and  unsafe  condition  thereof,  and  by  rea- 
son of  its  being  an  unsuitable  appliance  for  the  work  there  be- 
ing done,  and  the  negligent  and  unsafe  manner  in  which  it  had 
been  set  up  for  use,  all  of  which  was  or  by  the  exercise  of  rea- 
sonable care  and  skill  might  have  been  known  to  said  defend- 
ant, and  the  failure  of  said  defendant  to  employ  suitable  and 
careful  persons  to  erect,  maintain  and  operate  said  derrick,  all 
of  which  was  the  result  of  the  failure  of  said  defendant  to  per- 
form his  duty  aforesaid,  suddenly  fell  a  great  distance,  striking" 
and  injuring  the  plaintitT. 

There  can  be  no  negligence  where  there  is  no  duty.  Does 
this  declaration  charge  the  defendant  with  a  failure  to  perform 
any  duty  which  the  facts  therein  averred  show  that  he  owed 
to  the  plaintiff? 

While  the  defendant  was  a  public  officer,  the  work  in  whicli 
he  was  engaged  was  none  the  less  ministerial.  It  is  claimed 
that  the  relation  existing  between  the  defendant  and  the  plain- 
tiff was  that  of  master  and'  servant;  and  if  this  be  the  triie  con- 
struction of  the  facts  set  forth  in  the  declaration,  the  defendant 
is  undoubtedly  liable  under  the  well-recognized  principles  of 
law  applicable  to  that  relation.  In  repairing  the  street  and 
building  the  wall  the  defendant  was  acting  solely  for  the  pub- 
lic. He  had  no  interest  in  the  work  other  than  that  which  arose 
from  the  discharge  of  his  duty  as  a  public  officer.  The  nature 
of  that  duty  was  such  that  he  could  not  perform  it  alone.  It 
could  not  be  executed  without  availing  himself  of  the  scr^ico^ 
of  others.  Not  that  he  was  obliged  to  employ  any  particular 
man  or  men.  He  had  the  right  to  select  and  discharge  the 
men,  the  power  to  determine  what  work  should  be  done,  and 
the  way  and  manner  in  which  it  should  be  done.  Xone  the 
less  he  was  compelled  to  employ  men  who  were  paid  not  by  him 
but  by  the  city,  who  labored  not  for  his  l)enefit  but  for  the  pub- 
lic. He  should  not  be  held  liable  for  the  misconduct  of  those 
whom  he  is  thus  obliged  to  employ.  Such  employes  are  not 
his  servants,  and  the  rule  of  respondeat  superior  does  not  ap- 
ply: McKenna  v.  Kimball,  145  Mass.  555,  14  K.  W.  789.  The 
foundation  of  the  liability  of  one  person  for  the  acts  and  negli- 
gence of  another  is  found  in  the  doctrine  of  principal  ^"***  and 
agent.  The  fact  that  the  defendant  had  the  right  to  select  and 
discharge  the  men  whom  he  was  compelled  to  use  might  be  a 
good  reason  wliy  lie  should  be  holdcn  to  exercise  reasonable  care 
in  their  selection,  but  we  do  not  think  that  under  the  circuni- 
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stances  of  this  case  it  is  sufficient  to  establish  the  fact  that  the 
plaintiff  was  the  defendant's  servant,  and  charge  him  with  the 
onerous  consequences  which  flow  from,  that  relation.  Few  men 
would  bo  found  willing  to  accept  an  office  wdiose  burdens  were 
so  disproportionate  to  its  benefits.  Sound  public  policy  for- 
bids that  public  officers  should  be  held  responsible  for  the  neg- 
ligence of  those  whom  they  are  obliged  to  em.  ploy  in  the  dis- 
charge of  their  duties  in  the  execution  of  public  works,  when 
such  officers  are  not  chargeable  with  any  want  of  diligence  or 
due  care  on  their  part:  Bailey  v.  Mayor  etc.  of  New  York,  3 
Hill,  531,  38  Am.  Dec.  669. 

The  declaration  charges  that  an  unsafe  and  unsuitable  der- 
rick was  furnished  as  a  completed  appliance  for  the  prosecution 
of  the  work,  that  the  place  in  which  the  plaintiff  was  set  to 
work  was  dangerous  and  unsafe,  and  that  all  this  was,  or  by 
the  exercise  of  reasonable  care  might  have  been,  kno^vn  to  the 
defendant.  These  matters  pertain  to  the  conduct  of  the  de- 
fendant himself.  The  plaintiff  had  nothing  to  do  with  fitting 
up  the  derrick.  The  defendant  supplied  it  to  him  as  a  com- 
plete appliance  to  be  used  in  doing  the  work  in  which  he  was 
engaged.  He  had  a  right  to  rely  that  it  was  all  right,  that  it 
was  not  subject  to  such  defects  as  could  be  discovered  by  the 
exercise  of  reasonable  care  on  the  part  of  the  defendant  who 
furnished  it:  Poor  v.  Sears,  154  Mass.  539,  26  Am.  St.  Eep. 
S72,  28  X.  E.  1046.  The  defendant  may  have  been  under  no 
obligation  as  road  commissioner  to  furnish  the  derrick,  but 
having  done  so  he  assumed  the  obligation  toward  those  who 
were  to  use  it  of  seeing  that  it  was  reasonably  safe  and  suit- 
able, and  so  maintained. 

The  defendant  selected  the  place  in  which  the  plaintiff  was 
to  work.  He  invited  and  directed  him  to  work  there.  When 
the  defendant  did  this  he  assumed  toward  the  plaintiff  the  duty 
of  seeing  that  the  place  was  reasonably  safe,  and  he  must  an- 
swer for  anv  injury  suffered  through  his  failure  to  perform 
that  duty.  In  Brcen  v.  Eield,  157  Mass.  277,  31  X.  E.  1075, 
the  defendants  were  the  selectmen  of  the  town  ^^^  of  Green- 
field engaged  in  building  a  public  sewer.  Tliey  hired  the  plain- 
tiff and  set  him  to  work  in  the  bottom  of  the  trench.  He  was 
injured  through  the  sides  of  the  trench  falling  in  for  want 
of  proper  support.  It  was  held  the  defendants  were  liable,  if 
the  injury  was  due  to  any  neglect  on  their  part  to  take  proper 
precautions  for  the  plaintiff's  safety.  'Slv.  Justice  Morton,  in 
delivering    the    opinion  of  the    court,  says :  "The    defendants 
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were  not  bound  to  hire  the  plaintiff  and  set  him  to  work  in 
the  bottom  of  the  trench,  but  having  done  so  they  are  liable'  to 
him  for  any  injury  which  occurred  to  him  in  the  course  of  his 
employment  through  any  negligence  on  their  part.  Whether 
they  were  acting  as  public  officers  or  agents,  or  not,  could,  un- 
der the  circumstances,  make  no  difference  as  to  their  duty  to 
the  defendant.  They  were  bound,  when  they  hired  him  to 
work  in  a  particular  place,  to  see  that  it  was  reasonably  safe, 
and  that  materials  were  furnished  to  make  it  so,  and  if  any  in- 
jury occurred  to  him  through  their  neglect  in  these  respects, 
they  are  liable.  They  voluntarily  assumed  the  responsibility 
of  setting  him  to  do  a  particular  kind  of  work  in  a  particular 
place,  and  they  cannot  avoid  the  duty  which  that  act  imposed 
upon  them  as  to  him.'' 

The  dictates  of  humanity,  and  a  proper  regard  for  the  lives 
and  safety  of  the  workmen  engaged  upon  public,  no  less  than 
private,  works  require  that  some  one  should  be  bound  in  law 
to  furnish  a  reasonably  safe  place  in  which  to  do  their  work. 
Upon  whom,  then,  does  this  duty  rest?  "We  think  it  rests  upon 
the  man  who  selects  the  place  in  which  the  work  is  to  be  done, 
and  invites  and  directs  the  workmen  to  labor  therein.  He  is 
the  master  mind.  It  is  for  him  to  command  and  the  workmen 
to  obey.  He  is  not  an  insurer,  but  the  laborer  has  a  right  to 
rely,  whether  the  work  be  public  or  private,  that  the  man  who 
directs  and  selects  the  place,  means,  manner  and  method  of 
his  work  shall  use  reasonable  care  to  see  that  the  means  and 
the  place  are  reasonably  safe.  If  the  defendant  failed  in  this, 
it  was  his  own  fault  and  not  that  of  another,  and  he  cannot 
shield  himself  behind  the  defense  that  he  was  a  public  officer. 
That  plea  cannot  be  interposed  to  shield  him  from  the  conse- 
quences of  his  own  negligence.  While  he  need  not  answer  for 
another,  he  must  answer  ^^^  for  himself.  A  personal  liability 
attaches  to  him  for  his  failure  to  exercise  reasonable  care  in 
providing  safe  machinery  with  which,  and  a  safe  place  in  which, 
the  defendant  might  work. 

In  regard  to  the  other  ground  claimed  by  the  plaintiif,  fail- 
ure to  exercise  reasonable  care  to  select  the  men  who  set  up, 
maintained  and  operated  the  derrick,  we  find  no  sutlicient  alle- 
gation in  the  writ.  The  only  allegation  is  that  it  was  the  de- 
fejidant's  duty  to  employ  suitable  and  careful  persons,  and 
that  he  did  not  employ  suitable  and  careful  persons.  This  is 
not  enough,  even  from  the  plaintiff's  standpoint.  The  duty 
of  the  defendant  in  this  respect  cannot  be  an  absolute  duty  to 
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employ  suitable  and  careful  persons.  At  the  most  he  can  only 
be  liable  for  the  want  of  reasonable  care  in  this  particular,  and 
there  is  no  allegation  that  he  failed  to  exercise  such  care  in 
their  selection  and  retention. 

It  is  further  urged  against  the  declaration  that  it  is  bad  for 
duplicity,  but  this  objection  is  not  open  to  the  defendant  upon 
general  demurrer.  The  same  is  true  of  the  other  claims  which 
relate  to  the  form  of  the  declaration. 

Exceptions  sustained.     Demurrer  overruled. 


Public  Officers  are  not  liable  for  the  misconduct  or  malfeasance  of 
subordinates  whom  thev  are  obliged  to  employ:  Bailey  v.  Mayor  etc. 
of  New  York,  3  Hill,  531,  38  Am.  Dec.  669. 

It  is  a  Master's  Duty  to  furnish  his  servant  a  reasonably  safe 
place  to  work  and  also  reasonably  safe  tools  and  appliances.  If  he 
fails  to  do  so,  he  is  answerable  for  the  consequences:  Davis  Coal  Co. 
V.  Polland,  158  Ind.  607,  93  Am.  St.  Eep.  319,  62  N.  E.  492;  Sroufe 
V.  Moran  Bros.  Co.,  28  Wash.  381,  92  Am.  St.  Eep.  847,  68  Pac.  896; 
Downey  v.  Gemeni  Min,  Co.,  24  Utah,  431,  91  Am.  St.  Eep.  798,  68 
Pac.  431. 


TEEMBLAY  v.  AETXA  LIFE  INSURANCE  COMPANY. 

[97  Me.   547,  55  Atl.   509.]| 

INSURANCE— Consent  to  Assignment,  What  Amounts  to.— 
If  an  assignment  is  upon  a  blank  prepared  and  furnished  by  the  in- 
surer, and  its  receipt  is  acknowledged  by  him,  with  a  statement  that 
it  is  placed  on  file  "for  such  attention  as  it  may  deserve  when  such 
policy  becomes  a  claim,"  he  cannot  subsequently  defend  on  the 
ground  that  he  did  not  consent  to  the  assignment,      (p.  525.) 

INSURANCE.— An  Assignment  of  a  Policy  of  Life  Insurance 
Consented  to  by  the  Insurer  effectuates  a  new  contract  with  the  as- 
signee,    (p.  526.) 

ASSIGNMENT,  When  not  Part  of  an  Entire  Fum.— An  assign- 
ment of  a  policy  of  life  insurance,  subject  to  J.  B.  (J.'s  claim,  is  an 
assignment  of  the  whole,  and  not  of  a  part  of  an  entire  sum,  if  the 
person  named  has  no  valid  claim,      (p.  526.) 

LIFE  INSURANCE.— An  Assignment  Executed  by  a  Person 
Whose  Life  is  Insured,  but  not  by  the  Beneficiar;^  is  inoperative, 
(p.  526.) 

FOREIGN  JUDGMENTS  are  Prima  Facie  Evidence  Merely 
of  the  Right  and  matter  upon  which  they  purport  to  decide.  The 
merits,  as  well  as  the  jurisdiction  of  the  court  which  rendered  them, 
may  be  inquired  into.      (p.  527.) 

A  FOREIGN  JUDGMENT  Record  Which  Shows  on  Its  Face 
that  It  Was  Based  upon  a  Supposed  Assignment  of  a  policy  of  lifd 
insurance  is  invalid  if  such  assignment  was,     (p.  528.) 
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A  FOEEIGN  JUDGMENT  is  Tainted  with  Intentional  Fraud, 

if  the  complaint  states  that  the  cause  of  action  had  been  assigned  to 
plaintiff  by  T.  and  his  wife,  when  in  fact  it  was  not  assigned  by 
her,  and  her  signature  was  essential  to  its  validity,     (p.  528.) 

JUDGMENTS,  Collateral  Impeachment  of.— If  a  Judgment  is 
Obtained  by  Fraud  between  the  Parties  for  the  Purpose  of  Defeat- 
ing the  Title  of  a  Third  Party,  the  latter  may  plead  the  matter  in 
avoidance  of  the  judgment,     (p.  529.) 

A  FOREIGN  JUDGMENT  is  not  Operative  in  Personam  if 
Based  on  a  Service  of  Process  by  Publication  against  one  not  a  resi- 
dent and  not  within  the  country  where  the  judgment  was  given, 
(p.  530.) 

JUDGMENT,  When  not  Binding  as  in  Rem.— Though  an  in- 
surance company,  advised  of  other  claims  to  money  due  from  it  on 
a  policy  of  life  insurance,  deposits  them  in  the  public  treasury,  which 
it  is  authorized  to  do  by  the  laws  of  the  country,  and  a  resident' 
brings  suit  against  a  nonresident,  serving  process  by  publication, 
the  judgment  based  on  such  service  is  not  in  rem,  and  if  otherwise 
invalid,  does  not  destroy  his  right  to  such  moneys,     (p.  530.) 

H.  W.  Oakes,  J.  A.  Pulsifer,  F.  E.  Ludden  and  P.  F.  Trem- 
blay,  for  the  plaintiff. 

R.  W.  Crockett,  for  the  defendant. 

^"^^  SPEAR,  J.     This  is  an  action  of  debt  to  recover  the 
amount  alleged  to  be  due  upon  a  life  insurance  policy.     On 
August  13,  1885,  the  Aetna  Life  Insurance  Company  of  Hart- 
ford, Connecticut,  issued  a  policy  through  its  Canadian  branch 
on  the  life  of  Jean  0.  Tremblay  of  the  Province  of  Quebec,  in 
the  sum  of  two  thousand  dollars,  payable  at  his  death  to  hid 
wife,  Artliemise  D.  Tremblay,  or  in  event  of  her  death  before 
his,  to  his  executors,  administrators,  or  assigns.     On  November 
24,  1891,  this  policy  was  assigned  by  Jean  0.  Tremblay,  witli- 
out  the  joinder  of  his  wife,  to  J.  B.  Cloutier  of  Quebec  as  col- 
lateral security.     On  January  14,  1901,  Jean  0.  Tremblay  and 
Arthemise  D.  Tremblay  executed  two  other  assignments  of  the 
same  policy  to  their  son,  Patrick  F.  Tremblay,  of  Lcwiston, 
Maine,  the  plaintiff  in  this  case.     A  duplicate  of  but  one  of 
these    assignments  was  forwarded  to  the  ^^^  company.     This 
assi^-nment  was  made  upon  the  company's  blank  form  and  is 
as  follows :  "For  value  received,  we  hereby  transfer,  assign  and 
turn  over  unto  Patrick  F.  Tremblay,  attorney  at  law  and  no- 
tarv  public  of  I.ewiston,  Maine,  as  collateral,  all  onr  right,  title 
and  interest  in  policy  of  life  insurance  149,296,  issued  by  the 
Aetna  Life  insurance  Company  of  Hartford,  Connecticut,  and 
all  benefit  and  advantage  to  be  derived  thercfroin  to  the  ex- 
tent of  such  interest  as  he  may  have  when  said  policy  becomes 
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a  claim,  subject  to  J.  B.  Cloutier's  claim.     Dated  at  Quebec 
this  14tli  day  of  January,  1901." 

This  assi.smment  was  diily  executed  and  forwarded    to    the 
company  and  its  receipt  acknowledged  in  a  letter,  as  follows : 
"Aetna  Life  Insurance  Company. 

"Hartford,  Conn.,  January  19,  1091. 

"P.  F.  Tremblav,  Esq.,  256  Lisbon  St.,  Lewiston,  Me. 

"Dear  Sir:  We  have  your  favor  of  the  16th  inst.  inclosin,^ 
an  assignment  of  policy  No.  149,296  on  the  life  of  Jean  0. 
Tremblay,  executed  by  said  insured  and  Arth.  D.  Tremblay,  in 
favor  of  yourself,  under  date  of  January  14,  1901,  subject  to 
the  claim  of  J.  B.  Cloutier,  which  we  place  on  file  for  such  at- 
tention as  it  may  deserve  when  such  policy  becomes  a  claim. 

"Yours  truly, 

"J.  L.  ENGLISH." 

The  assignment  was  executed  by  both  the  assured  and  the 
only  beneficiary,  and  consequently  devested  both  of  them  of, 
and  vested  the  assignee  with,  the  entire  legal  interest  in  the  pol- 
icy, the  exception  to  Cloutier  being  an  equitable  interest  only, 
to  which  allusion  will  be  made  later. 

J.  0.  Tremblay  died  January  21,  1091.  At  his  death  there 
was  due  on  the  policy  nineteen  hundred  and  fifty-nine  dollars 
and  forty-nine  cents.  Proofs  of  death  were  filed,  accompanied 
by  the  affidavit  of  both  J.  B.  Cloutier  and  P.  P.  Tremblay  as 
assignees,  and  of  Arthemise  D.  Tremblay  as  beneficiary.  P.  P. 
Tremblay  in  his  affidavit  claims  "all  but  what  is  excepted  by 
assignment  ^*^®  between  five  hundred  dollars  and  one  thousand 
dollars."  ■  Arthemise  D.  Tremblay,  in  her  affidavit,  states  that  the 
policy  wa5  assigned  to  Cloutier  as  above  stated  and  that  the  as- 
signment is  still  in  force,  and  also  that  a  further  assignment 
was  made  to  her  son  January  14,  1901.  Cloutier,  in  his  affi- 
davit, claimed  the  full  amount  due  iipon  the  policy.  The 
dispute  having  arisen  between  the  claimant-s,  the  company,  in 
accordance  with  the  Revised  Statutes  of  the  Province  of  Quo- 
bee,  deposited  the  money  due,  in  the  office  of  the  provincial 
treasurer,  which  exonerated  the  company  from  the  payment  of 
cost-s  in  any  litigation  which  might  arise  upon  the  policy.  All 
the  claimants  were  properly  notified  of  the  deposit.  On  April 
22,  1901,  J.  B.  Cloutier  commenced  proceedings  to  secure  the 
money  thus  deposited,  in  the  superior  court  at  Quebec,  against 
the  heirs  of  J.  0.  Tremblay,  defendants,  and  Dame  Arthemise 
Dumais  et    al.,  mise-en-cause.     The  defendants  and  the  Aetna 
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Life  Insurance  Company,  Arthemise  Dumais  Tremblay,  widow, 
and  Patrick  F.  Tremblay,  these  latter  two  of  Lewiston,  IVIaine, 
United  States  of  America,  mise-en-cause,  the  said  Patrick  F. 
Tremblay  furthermore,  one  of  the  defendants  aforesaid,  mise- 
en-cause,  were  condemned  to  appear  at  court  on  a  day  certain, 
and  service  upon  all  these  parties  was  made  by  publication.  On 
the  eighth  day  of  June  no  appearance  having  been  made  by  any 
of  the  defendants  or  by  Arthemise  Dumais  Tremblay  or  Pat- 
rick F.  Tremblay.  the  court  upon  an  ex  parte  hearing  rendered 
judgment  for  the  plaintiff  which  was  that  it  "maintains  the 
present  action,  consequently  adjudges  and  condemns  the  de- 
fendants to  pay  to  the  plaintiff  the  sum  of  two  thousand  one 
hundred  and  eighteen  dollars  and  thirt3'-nine  cents,  with  inter- 
est from  the  twenty-third  day  of  April  last  and  costs.'^  Tt  doe;? 
not  appear  that  any  steps  were  taken  to  have  administration 
upon  the  estate  of  Jean  0.  Trembloy  and  no  administrator  was 
mentioned  in  this  suit,  as  the  judgment  shows.  The  plaintiff, 
notrwithstanding  the  judgment  rendered  by  the  court  at  Que- 
bec, has  brought  an  action  against  the  Aetna  Life  Insurance 
Company  in  the  supreme  judicial  court  for  Androscoggin 
county,  as  assignee  of  the  policy.  To  this  action,  the  defend- 
ant interposes  the  following  defenses:  1.  The  suit  is  brought 
in  the  name  of  the  assignee,  the  assignment  not  having  been 
assented  to  by  the  insurance  company;  2.  The  assignment  is 
of  a  part  of  an  entire  sum;  ^^^  3.  The  matter  is  res  judicata 
and  the  plaintiff  is  bound  by  the  record  in  the  Canadian  suit; 
4.  The  evidence  shows  that  the  claim  of  J.  B.  Clou  tier  exceeds 
the  amount  due  under  the  policy. 

The  plaintiff  in  reply  controverts  all  of  the  above  defenses 
and  in  addition  asserts  that,  even  if  the  Canadian  judgment  was 
in  other  respects  valid,  the  claim  of  J.  B.  Cloutier  as  presented 
in  the  Canadian  suit,  upon  which  the  judgment  was  issued, 
v/as  to  a  large  extent  clearly  a  fraudulent  one. 

The  first  matter  of  defense  interposed  is  to  the  right  of  the 
plaintiff  to  maintain  his  action  on  the  ground  that,  being  as- 
signee of  the  policy,  and  the  assent  of  the  company  being  re- 
quired to  make  the  assigTiment  valid,  the  plaintiff  had  not,  at 
the  date  of  his  action,  secured  such  assent.  Such  ol)jection 
cannot  prevail.  The  letter  of  the  company,  acknowledging 
the  receipt  of  the  assignment,  was  a  sufficient  indication  of 
their  assent.  The  assignment  was  upon  a  printed  blank  pre- 
pared and  furnished  bv  the  company.  The  assignors,  by  their 
assignment,  conveyed  to  the  assignee  "to  the  extent  of  such  in- 
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terest  as  they  may  have  when  said  policy  becomes  a  ckim." 
The  acknowledgment  of  the  receipt  of  the  assignment  was  "for 
such  attention  as  it  may  deserve  when  said  policy  becomes  a 
claim."  The  language  of  acknowledgment  is  as  broad  as  the 
language  of  the  assignment.  The  assignment  became  a  claim 
upon  the  death  of  Jean  0.  Tremblay.  What  did  the  company 
mean  when  they  wrote  the  assignee  that  they  had  placed  the 
assignment  on  file?  That  it  was  an  act  of  dissent?  What, 
when  they  said  that,  upon  its  becoming  a  claim,  they  would 
gi\e  it  such  attention  as  it  deserved?  That  it  was  invalid  and 
hence  entitled  to  no  attention  ?  Did  they  intend  to  convey  to 
the  plaintiff  the  idea  that  his  assignment,  after  they  had  writ- 
ten him  this  letter  was  invalid?  If  they  did,  they  were  very 
unfortunate  in  their  form  of  expression,  for  it  must  necessarily 
have  operated  as  a  complete  deception  upon  his  mind.  If  it 
was  their  intention  to  decline  to  accept  the  assignment,  they 
could  easily  have  made  their  purpose  clear.  It  cannot  l^e  pos- 
sible that  they  so  intended.  It  would  be  a  contradiction  of 
terms  to  hold  that  they  did.  On  the  other  hand,  construing 
the  phraseology  of  their  letter  "according  to  ^^^  the  common 
meaning  of  the  language"  and  no  violence  will  be  done  in  evolv- 
ing the  conclusion  that,  placing  the  assignment  on  file,  and 
agreeing,  when  the  occasion  arose,  to  give  it  due  consideration, 
operated  as  an  express  acceptance.  Nothing  seems  to  be  want- 
ing to  clothe  their  conduct  with  the  idea  of  consent.  We  think 
the  language  used  by  the  defendant  company  in  acknowledging 
the  receipt  of  the  assignment  was  not  only  sufficient  in  its 
terms,  but  intended  by  the  company  to  convey  their  consent 
to  the  assignment.  But  consent  is  held  to  elfectuate  a  new 
contract  with  the  assignee. 

Grant  v.  Eliot  ete.  Mut.  Fire  Ins.  Co.,  75  Me.  19G,  is  a  case 
in  which  the  widow  of  the  owner  succeeded  to  the  title  of  the 
premises  insured  under  his  will.  Later  she  conveyed  all  her 
right,  title  and  interest  in  the  premises  to  Mark  A.  Libl)y,  and 
on  the  same  day,  by  written  assignment,  made  over  to  said 
Libby  the  policy  of  insurance  issued  to  Hiram  E.  Eoberts,  her 
husband  in  his  lifetime,  and  the  directors  of  the  company  in- 
dorsed their  consent  to  the  assignments.  Still  later  'Mavk  A. 
Libby  conveved  the  premises  to  the  plaintiff  and  on  the  same 
day  assigned  the  same  policy  to  him,  and  the  directors  of  the 
defendant  company  indorsed  thereon  their  consent  to  this  sec- 
ond assignment.  The  court,  page  204,  say:  ''The  defendants 
were  paid  for  insuring  a  given  sum  to  Hiram  E.  Eoberts  for  a 
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fixed  term,  and  their  contract  was  to  pay  to  liis  assigns.  By 
consenting  to  the  assignment  made  hy  his  executrix  and  devisee 
to  her  grantee,  Libby,  they  agreed  that  Libby  might  be  substi- 
tuted and  that  the  policy  should  represent  to  him  just  what  it 
had  to  the  party  originally  insured.  The  same  thing  was  done 
when  Libby  conveyed  the  property  and  assigned  the  policy  to 
the  plaintiff.  Xo  element  of  a  valid  and  binding  contract  be- 
tween the  plaintiff  and  defendant  seems  to  be  wanting."  Don- 
nell  V.  Dormell,  86  Me.  518,  30  Atl.  67,  is  a  case  in  which 
Kingsbury  Donnell  owned  certain  real  estate  with  build- 
ings thereon  upon  which  he  procured  two  policies  of  in- 
surance. Later  he  conveyed  his  real  estate  to  his  sons  and  on 
the  same  day  assigned  to  them  the  insurance  policies.  The 
court  say,  page  522 :  "The  conveyance  would  have  rendered  the 
contracts  of  insurance  with  Kingsbury  Donnell  null  and  void 
if  the  companies  had  not  consented  to  the  assignment  of  the 
policies.  The  effect  of  this  transaction  was  to  '^^^  make  a  new 
and  original  contract  of  indemnity  with  the  assignees  who  were 
not  indebted  to  the  plaintiff  and  had  no  contract  relations 
with  him."  "The  assent  of  the  company  to  the  assignment  was 
a  renewal  of  the  original  contract  to  the  assignee  with  all  it'? 
force,  effect  and  liabilities  as  well  as  its  conditions  and  limita- 
tions": Biddeford  Sav.  Bank  v.  Dwelling-House  Ins.  Co.,  81 
Me.  571,  18  Atl.  299.  The  same  doctrine  obtains  in  Massa- 
chusetts. "The  policies  are  in  terms  payable  to  the  assured 
and  his  assigns.  The  assignments  to  the  plaintiff,  assented  to 
by  the  insurers,  transferred  to  him  the  legal  title  in  the  policies 
and  the  right  to  sue  thereon":  Burroughs  v.  State  Mut.  Life 
Assur,  Co.,  97  Mass.  3'60.  "But  we  are  of  opinion  that  the 
assignments  of  the  policy,  with  the  express  consent  of  the  de- 
fendants, enables  the  assignees  to  sue  on  it  in  their  own  name; 
that  such  consent  to  the  assignments  operates  as  a  promise  to 
pay  the  loss  to  them":  Kingsley  v.  New  England  Mut.  Fire 
Ins.  Co.,  8  Cush.  400. 

The  second  matter  of  defense  is  that  the  assignment  is  a 
part  of  an  entire  sum.  This  defense  is  based  upon  the  clause 
in  the  assignment  "subject  to  J.  B.  Cloutier's  claim."  There 
i-:  no  question  but  the  assignment,  if  not  modified  bv  this 
clause,  conveyed  the  entire  legal  interest  in  the  policy  to  Trem- 
blay,  the  assignee.  L^nless  the  clause  attaches  to  the  assign^ 
ment  a  legal  modification,  it  can  have  no  effect.  The  mere 
statement  that  it  was  subject  to  a  claim,  if  in  fact  there  was  no 
claim,  would  be  surplusage.    This  leads  us  to  the  consideration 
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and  determination  of  the  validity  in  law  of  Cloutier's  alleged  as- 
signment. The  policy  in  question  was  made  payable  to  Arthemise 
Dumais  Tremblay,  wife  of  the  assured.  It  is  well  settled  in  this 
state  that  this  policy  being  payable  to  her  became  a  vested  right : 
Small  V.  Jose,  86  Me.  124,  29  Atl.  976.  Neither  the  company, 
the  husband  nor  a  creditor  could  deprive  her  of  it  without  her 
consent :  National  Life  Ins.  Co.  v.  Haley,  78  Me.  268,  272,  57 
Am.  Eep.  807,  4  Atl.  415.  Apphdng  these  principles  to  the 
assignment  of  Cloutier,  and  it  becomes  evident  that  it  was  en- 
tirely inoperative  to  vest  in  him  any  legal  interest,  as  the  bene- 
ficiary did  not  join  in  the  assignment.  But  the  defendant 
claims  that  the  assignment,  though  not  signed  by  the  wife,  is 
of  such  an  equitable  ^^*  charaxiter  as  to  vest  in  him  an  inter- 
est that  will  be  protected  and  enforced  by  a  court  at  law;  but 
Palmer  v.  I^rerrill,  6  Cush.  282,  286,  52  Am.  Dec.  782,  holds 
that  "in  order  to  constitute  such  an  assignment  two  things 
must  concur,"  the  second  of  which  is,  "the  transfer  shall  be 
of  the  whole  and  entire  debt  or  obligation,  in  which  the  chose 
in  action  consists,  and  as  far  as  practicable  place  the  assignee 
in  the  condition  of  the  assignor  to  receive  the  full  debt  due 
and  to  give  a  good  and  valid  discharge  to  the  party  liable." 
The  record  clearly  shows  that  Mrs.  Tremblay  did  not  assign 
to  Cloutier  her  "whole  and  entire"  interest  in  the  policy.  It 
may  be,  however,  that,  although  she  did  not  join  in  the  assign- 
ment, she  had  by  her  acts  conveyed  to  Cloutier  an  equitable 
interest  which  the  assignee  holds  in  trust  for  his  benefit  and 
which  may  be  enforced  by  proceedings  in  equity:  Unity  Mut. 
Life  Assur.  Assn.  v.  Dugan,  118  Mass.  219;  Burroughs  v.  State 
Mut.  Life  Assur,  Co.,  97  Mass.  359 ;  National  Life  Ins.  Co.  v. 
Haley,  78  Me.  268,  57  Am.  Eep.  807,  4  Atl.  415;  Duffy  v. 
Metropolitan  Life  Ins.  Co.,  94  Me.  418,  47  Atl.  905.  Cloutier 
therefore  had  no  interest,  by  virtue  of  his  alleged  assignment, 
which  he  could  enforce  in  law;  hence  the  phrase  "subject  to 
J.  B.  Cloutier's  claim"  did  not  affect  the  capacity  of  the  as- 
signment to  effect  a  transfer  of  the  entire  legal  interest  in  the 
policy  to  P.  F.  Tremblay. 

The  tliird  defense  offered  is,  that  tJie  whole  matter  is  res 
judicata.  "It  has  been  repeatedly  adjudged  that  foreign  judg- 
ments are  prima  facie  evidence  merely  of  the  right  and  matter 
which  they  purport  to  decide":  McKim  v.  Odom,  12  ]\Ie.  94. 
This  doctrine  has  been  repeated  by  our  courts,  from  the  time 
ii  was  above  promulgated  to  the  opinion  of  I'ourio-ny  v.  Houle, 
88  Me.  406,  34  Atl.  158.     Upon  foreign  judgments  "the  mer- 
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its  as  well  as  the  jurisdiction  of  the  courts  which  rendered  them 
may  be  inquired  into":  Middlesex  Bank  v.  Butman,  29  Me. 
23.  This  opens  to  inquiry  the  validity  of  the  Quebec  judg- 
ment. The  record  of  the  case,  showing  the  proceedings  and 
judgment  in  the  court  at  Quebec,  discloses,  upon  inspection, 
that  the  plaintiff's  complaint,  corresponding  to  our  declaration, 
was  based  entirely  upon  the  evidence,  and  the  assumed  validity 
of  Cloutier's  assignment;  the  judgment  followed  the  com- 
plaint, hence,  was  necessarily  '^^'^  based  upon  the  assignment; 
but  we  have  already  determined  that  the  assignment,  claimed 
by  Cloutier,  was  invalid  in  law;  threfore  the  judgment  based 
upon  the  assignment  was  also  invalid,  there  being  no  proof  of 
facts  upon  which  it  was  founded,  and  "a  verdict  and  judgment 
are  conclusive  by  way  of  estoppel  only  as  to  facts,  without  the 
existence  and  proof  or  admission  of  which  they  could  not  have 
been  rendered" :  Hill  v.  Morse,  61  Me.  543. 

Upon  another  ground  the  proceedings,  if  not  tainted  with 
intentional  fraud,  operated  as  such  upon  the  honesty  of  the 
judgment.  The  complaint,  item  14,  sets  out  that  "the  plaintiff 
(Cloutier)  is  regular  assignee  of  the  aforesaid  policy,  assign- 
ment being  made  to  him  by  the  late  J.  0.  Tremblay  and  his 
wife,  the  said  mise-en-cause."  Without  this  allegation  Clou- 
tier set  out  no  cause  of  action  whatever.  But  the  statement 
is  not  true.  The  assignment  was  not  executed  by  the  wife. 
It  was  signed  by  J.  0.  Tremblay  only.  It  was  therefore  not 
made  by  the  wife,  as  alleged  in  the  complaint  or  declaration. 
The  allegation  operated  as  a  fraud  upon  the  court  and  was 
well  calculated,  especially  in  a  case  decided  ex  parte,  Avithout 
personal  notice  and  upon  default,  to  deceive  it.  Nor  was  the 
assignment  filed  with  or  assented  to  by  the  insurance  company. 
The  law  invoked  to  defeat  the  validity  of  Tremblay's  assign- 
ment, for  want  of  consent,  applies  with  force  with  respect  to 
the  validity  of  Cloutier's  assignment.  The  case  shows  that  it 
was  neither  signed  by  the  wife  nor  consented  to  by  the  com- 
pany, as  required  by  the  policy,  to  make  it  a  valid  assignment. 
"In  all  judgments  by  default,  whatever  may  be  their  compe- 
tency or  regularity,  every  proceeding,  indeed,  from  the  writ 
and  indorsements  thereon  down  to  the  judgment  itself,  inclu- 
sive, is  part  of  the  record  and  is  open  to  examination" :  Penob- 
scot E.  E.  Co.  V.  Weeks,  52  Me.  460.  "And  the  records  of  all 
courts  are  liable  to  be  impeached  if  it  can  be  done  by  inspec- 
t]on  alone" :  Penobscot  E.  E.  Co.  v.  Weeks,  52  Me.  459.  The 
judgment  was  upon  default,  but  it  is  well  settled  that  a  default 
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does  not  admit  allegations  in  the  complaint  of  fraud  extrinsic 
to  the  cause  of  action" :  5  Am.  &  Eng.  Ency.  of  Law,  466.  "The 
acts  and  recitals  of  a  court  not  having  acquired  a  jurisdiction, 
cannot  be  conclusively  binding  on  him;  nor  can  acts  and  recitals 
be  conclusive  evidence  of  facts  which  ^^^  would  give  them  ju- 
risdiction":  Carleton  v.  Bickford,  13  Gray,  591,  596,  7i  Am. 
Dec.  652.  No  more  can  a  false  statement  in  the  declaration 
give  jurisdiction. 

Therefore  the  plaintiff,  in  the  case  at  bar,  did  not  admit  by 
default,  even  if  proper  service  had  been  made  upon  him,  the 
untrue  allegation  set  out  in  the  declaration  of  Cloutier's  writ. 
Nor  did  the  proof  presented  to  the  court  at  Quebec  sustain  the 
allegation.  It  was  evident,  upon  inspection  of  the  proof  of- 
fered, that  Cloutier's  alleged  assignment  was  not  executed  by 
Tremblay's  wiie,  and  that  her  agreement  to  transfer  a  part  of 
her  interest  in  the  policy,  as  collateral  security,  was  not  in 
law  even  an  equitable  assignment  of  her  right.  Hence,  there 
being  no  legal  proof  of  the  allegation  set  out  in  the  declaration, 
that  the  assignment  was  made  by  the  wife,  the  Quebec  judg- 
ment was  not  founded  upon  the  evidence  of  any  legal  claim, 
and  therefore  void. 

"And  if  the  judgment  is  wrongfully  obtained  by  a  fraud  be- 
tween the  parties  for  the  purpose  of  defeating  the  title  of  a 
third  party  the  latter  may  plead  the  matter  in  avoidance  of  a 
judgment.  If  the  judgment  has  not  been  obtained,  by  collu- 
sion with  the  debtor  or  with  any  fraudulent  design,  yet  if  it 
was  imlawfully  recovered  to  the  injury  of  a  third  person,  who 
cannot  reverse  it  from  error  in  being  a  party  thereto,  he  can 
avoid  it  in  the  same  manner" :  Caswell  v.  Caswell,  28  Me.  237. 
"If.  upon  these  facts,  the  judgment  appears  to  be  fraudulent 
against  the  creditors,  any  creditor  on  whom  it  is  a  fraud  may 
give  them  in  evidence" :  Pierce  v.  Jackson,  6  Mass.  244.  Ap- 
ply these  principles  to  the  proceedings  before  the  court  at  Que- 
bec and  we  think  the  judgment  there  rendered,  even  upon  the 
ground  of  fraud,  is  not  entitled  to  be  consider  res  judicata 
against  the  right  of  the  plaintiff  to  have  his  case  determined  on 
its  merits. 

There  is  still  another  reason  why  the  proceedings  at  Quel^ec 
are  not  res  judicata.  "Xo  court  can  rightfully  render  judg- 
ment in  a  cause  until  it  has  acquired  complete  jurisdiction  over 
the  parties,  the  su^bject  matter  of  the  suit,  and  the  process": 
Penobscot  E.  R.  Co.  v.  Weeks,  52  Me.  458.     "But  the  records 
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of  all  courts  are  liable  to  he  impeached  if  it  can  be  done  by  in- 
spection alone;  and  if  such  inspection  discloses  want  of  juris- 
diction over  the  person  of  the  defendant,  the  judgment  will  be 
void  against  him  for  ^''  that  purpose":  Penobscot  R.  R.  Co. 
V.  Weeks,  52  Me.  439.  "If  the  record  negative  the  jurisdiction, 
or  if  it  had  not  been  extended,  and  the  original  papers  do  so, 
then  the  supposed  judgment  is  void":  Tourigny  v.  Houle,  88 
Me.  408,  34  Atl.  159.  "Wliere  it  appears  by  the  record  itself 
that  there  was  no  appearance  and  no  notice  which  he  was  bound 
to  attend  to,  the  judgment  against  him  is  a  dead  letter  beyond 
the  territory  in  which  it  was  pronounced":  Middlesex  Bank 
V.  Butman,  29  Me.  25.  Under  these  decisions  the  plaintiff  in 
the  present  case  is  not  bound  by  the  proceedings  in  Quebec.  No 
legal  service  of  the  writ  was  made  upon  him.  He  was  a  resi- 
dent of  a  foreign  country  and  the  plaintiff  knew  his  residence 
and  alleged  it  in  his  writ  to  be  in  Lewiston,  Maine,  United  States 
of  America.  Service  of  the  writ  was  by  publication.  The 
writ,  declaration,  summons,  publication,  default  and  judgment 
were  against  the  heirs  of  Jean  0.  Tremblay,  defendants,  giving 
no  name  or  names.  Such  a  writ  and  such  a  service  would  not 
give  our  courts  jurisdiction  upon  which  a  valid  judgment  could 
be  rendered  in  personam. 

Nor  would  the  proceedings  upon  their  face  furnish  a  basis 
for  a  judgment  in  rem  even  if  we  assume  that  the  statutes  of 
the  province,  or  the  lex  rei  sitae,  are  the  same  as  our  own.  By 
our  statutes  a  judgment  in  rem  can  be  entered  only  against 
ihe  property  of  the  debtor  certain  liens  excepted:  Plurede  v. 
Le  Vasseur,  89  Me.  172,  36  Atl.  110.  P.  F.  Tremblay  was 
not  the  debtor;  therefore  no  valid  judgment  in  rem  could  be 
entered  against  the  insurance  money,  in  the  hands  of  the  pro- 
vincial treasurer  of  which  he  held  a  legal  title.  The  Quebec 
court  therefore  had  no  jurisdiction  over  the  plaintiff  Tremblay 
in  personam  or  in  rem,  and  could  not  render  a  binding  judg- 
niont.  The  Revised  Statutes  of  the  province  of  Quebec  apply- 
ing to  tliis  case  and  made  a  part  of  the  exhibits  are  as  fol- 
lows : 

"Art.  1108.  Whenever  any  person  desires  to  pay  any  sum 
of  monev  wliich  is  demanded  of  him  by  contending  claimants, 
he  may  deposit  the  money  he  so  desires  to  pay  in  the  office  of 
the  provincial  treasurer. 

"Art.  1199.  In  the  case  mentioned  in  the  proccdinDr  article, 
the  treasurer  shall  pay  over  the  amount  deposited  to  the  claim- 
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ant,  who  shall  produce  and  file  an  authentic  copy  of  a  compe- 
tent judgment  entitling  him  to  the  money,  saving  the  right  of 
the  depositor,  ^^^  if  the  deposit  receipt  has  not  been  registered, 
and  if  the  money  has  not  been  paid  into  court  as  a  tender,  to 
withdraw  his  deposit  before  the  same  shall  have  been  demanded 
by  the  claimant.^' 

There  is  no  evidence  in  this  case  that  the  receipt  was  regis- 
tered or  that  the  money  had  been  paid  into  court  as  a  tender. 
The  company,  therefore,  had  full  power  and  ample  opportunity, 
being  a  party  to  the  proceedings,  even  after  the  judgment  was 
rendered,  to  fully  protect  itself  against  any  doubt  of  the  legal- 
ity of  the  Quebec  proceedings  by  withdrawing  its  deposit  from 
tlie  treasury.  Although  having  a  full  knowledge  of  all  the 
transactions  of  Cloutier  and  P.  F.  Tremblay  with  respect  to 
their  claimed  assignments,  and  of  the  conditions  imposed  by 
themselves  in  order  to  make  an  assignment  valid,  together  with 
a  presumed  knowledge  of  the  law,  yet  they  stood  by  and  allowed 
the  proceedings  of  Cloutier  to  be  consummated  without  the 
slightest  intervention.  It  would  not  be  a  great  strain  upon 
the  imagination,  under  the  circumstances  in  this  case,  to  read 
between  the  lines  of  these  proceedings  the  subtle  goodwill  of 
the  company  contributing  to  the  result  attained.  They  can 
neither  legally  nor  morally  complain  of  the  fall  of  the  Quebec 
judgment.  The  case  was  reported  with  the  stipulation,  "if  the 
law  court  is  of  opinion  that  the  action  is  maintainable  it  shall 
render  such  judgment  as  the  rights  of  the  parties  require." 
The  action  is  maintainable.  In  accordance  with  the  stipula- 
tion, judgment  for  the  plaintiff  for  nineteen  hundred  and  fifty- 
nine  dollars  and  forty-nine  cents,  and  costs,  and  interest  from 
April  21,  1901,  ninety  days  after  the  death  of  the  insured. 

Tlie  Af^signmcnt  of  Life  Tnfuironre  policies  is  consiclererl  at  length 
in  the  monographic  note  to  Chamberlain  v.  Butler,  87  Am.  St.  Eep. 
484-519. 

A  Foreign  Judgment,  according  to  the  better  rnle,  is  conclusive 
upon  the  merits,  and  can  be  impenohed  only  by  proving  that  tho 
court  rendering  it  did  not  have  jurisdiction,  or  that  it  was  procured 
by  fraud:  Dunstan  v.  Higgins,  138  X.  Y.  70,  34  Ain.  St.  Eep.  431, 
33  N.  E.  729;  monographic  note  to  Lazier  v.  Wescott,  26  N.  Y.  146, 
82  Am.  Dec.  413,  414.  As  to  the  conclusiveness  of  judgments  of 
sister  states,  see  Lum  v.  Fauntleroy,  80  Miss.  757,  92  Am.  St.  Eep. 
620,  32  South.  290;  Anglo-American  Provision  Co.  v.  Davis  Provision 
Co..  169  N.  Y.  506,  88  Am.  St.  Een.  608.  62  ^L  E.  587;  Lamberton  v. 
Grant.  94  Me.  508.  80  Am.  St.  Eep.  415,  48  Atl.  127;  Commonwealth 
etc.  Ins.  Co.  v.  Hayden,  60  Neb.  63G,  83  Am.  St.  Eep.  545,  83  N.  W. 
922. 


533  Ameeicax  State  EEroRTS,  Vol.  94,  [Maine, 

FOREIGN  JUDGMENTS. 

I.     Scope  of  Note. 
II.     Jurisdictional  Questions. 

a.  The  Presumption  Respecting  Jurisdiction. 

b.  Disproving  Jurisdiction. 

c.  What  will  Disprove  Jurisdiction. 

1.  As  to  the  Laws  Giving  Authority  Over  the  Subject 

Matter. 

2.  As  to  Property  not  Within  the  Territorial  Juris- 

diction. 

d.  As  to  the  Person  of  the  Defendant. 

1.  The  General  Rule. 

2.  Persons  Voluntarily  Within  a  Foreign  Country. 

3.  Citizens  Temporarily  Absent  from  the  Country  of 

Their  Domicile. 

4.  Foreign  Corporations. 
m.     General  Rule  as  to  Conclusiveness  of. 

a.  The  English  Decisions. 

b.  The  American  Decisions. 

c.  Judgments  or  Decrees  Dismissing  Suits  or  Actions. 

d.  The  Difference  Between  Foreign  Judgments  as  Causes  of 

Action  and  as  Res  Judicata. 
IV.    Refusals  to  Enforce  Foreign  Judgments  Induced  by  the  Appli- 
cation of  the  Law  of  Country. 

a.  Because  the  Courts  of  the  Nation  Within  Which  the  Judg- 

ment was  Pronounced  Refuse  to  Concede  Full  Effect  to 
the  Judgments  of  our  Courts. 

b.  Because  the  Cause  of  Action  Resulting  in  the  Judgment 

was  of  a  Class  not  Enforceable  in  this  Country. 

V.     Other  Limitations  on  the  Effect  to  be  Given  Foreign  Judg- 
ments. 

a.  The  Judgment  Must  be  Final  and  Entitled  to  Enforce- 

ment in  the  Country  Where  Pronounced. 

b.  A  Foreign  Judgment  does  not  Merge  the  Cause  of  Action 

on  Which  It  was  Founded. 

c.  Where  the  Judgment  is  Against  Natural  Justice. 

d.  Where  the  Judgment  is  Foimded  on  Mistake  or  Misap- 

prehension of  the  Law. 

e.  Avoiding  or  Disregarding  for  Fraud. 

VI.     Exceptions  and  Limitations,  "^^Thether  Applicable  to  the  Citizens 
of  the  Foreign  Nation,  or  to  Persons  Voluntarily  Resorting 
to  Its  Courts. 
VTI.     Foreign  Judgments  in  Rem. 

a.  General  Principles  Applicable  to. 

b.  Quasi  Judgments  in  Rem. 

c.  Judgments   in  Attachment  and  Garnishment. 

d.  Decrees  of  Divorce. 

e.  Foreign  Proceedings  in  Bankruptcy  and  Insolvency. 

f.  Foreign  Decrees  in  Probate. 

I.     Scope  of  Note. 

The  tonn  "foroicfTi  jiidcrinent"  is  liore  omployod  to  denote  a  jiulq;- 
ment  rendered  hy  a  court  of  some  other  nation.  Sometimes  the 
.iiidement  of  the  courts  of  another  state  within  the  United  States  or 
of  a   national   court  held   in   another   state   than   that   in  which  it   is 
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presented  for  consideration  has  been  inaccurately,  and  perhaps  in- 
advertently, spoken  of  as  foreign,  but  it  is  not  a  foreign  judgment, 
and  the  rules  of  law  applicable  to  it  will  not  be  here  considered, 
except  to  the  extent  of  stating  that  they  differ  very  substantially 
from  those  applicable  to  foreign  judgments:  United  States  Eev.  Stats., 
sec.  905;  Pennoyer  v.  Neff,  95  U.  S.  714;  Chase  v.  Curtis,  113  U.  S. 
452,  5  Sup.  Ct.  Eep.  554,  A  judgment  of  a  state  court  when  pre- 
sented in  one  of  the  national  courts,  or  of  a  national  court  whea 
presented  in  one  of  the  state  courts,  is  not  foreign,  and  cannot  be 
treated  as  such  under  the  constitution  and  laws  of  the  United  States. 
This  remark  is  equally  applicable  to  judgments  of  courts  of  the  Dis- 
trict of  Columbia:  Coughran  v.  Gilman,  81  Iowa,  442,  46  N.  W.  1005; 
Ehrengren  v.  Gronland,  19  Utah.  411,  57  Pac.  268;  Embry  v.  Palmer, 
107  U.  S.  3;  and  apparently  to  the  judgments  of  the  courts  of  the 
Indian  nations  within  the  Indian  Territory:  Maekey  v.  Coxe,  18 
How.  (U.  S.)  100;  Standley  v.  Eoberts,  19  U.  S.  App.  407,  8  C. 
C.  A.  305,  59  Fed.  836;  Mehlin  v.  Ice,  12  U.  S.  App.  305,  5  C.  C.  A. 
403,  56  Fed.  12. 

II.  Jurisdictional  Questions, 
a.  The  Presumption  Respecting  Jurisdiction.— Concerning  foreign, 
as  well  as  domestic,  judgments,  one  of  the  most  important  questions, 
and  the  one  requiring  the  earliest  consideration,  relates  to  jurisdic- 
tion. This  question  may  be  resolved  into  three  inquiries:  1.  What 
is  the  presumptions  respecting  jurisdiction?  2.  Is  the  presumption 
disputable?  and  3.  If  disputable,  what  evidence  is  admissible  to 
show  that  jurisdiction  did  not  in  fact  exist?  The  presumption  of 
jurisdiction  existing  in  favor  of  foreign  judgments  seems  to  be  pre- 
cisely the  same  as  if  they  were  domestic.  If  the  court  is  one  of 
general  jurisdiction,  its  jurisdiction  to  render  the  judgment  in  ques- 
tion will  be  presumed,  and  therefore  need  not  be  alleged  or  proved 
in  the  first  instance  by  the  party  relying  upon  it:  Bruckman  v. 
Taussig,  7  Colo.  561,  5  Pac.  152;  Ilorton  v.  Critchfield,  18  111.  133, 
65  Am,  Dec.  701;  Butcher  v.  Bank  of  Brownsville,  2  Kan.  70,  83 
Am.  Dec.  446;  Gunn  v.  Peakes,  36  Minn.  177,  1  Am.  St.  Eep.  661,  30 
X.  W.  466.  The  inquiry  is  naturally  suggested,  how  does  the  court 
in  which  a  foreign  judgment  is  in  question  know  whether  or  not  it 
was  pronounced  by  a  court  of  general  jurisdiction,  or  by  a  court 
having  jurisdiction  over  the  subject  matter  determined  by  it?  Gen- 
erally, our  courts  do  not  take  judicial  notice  of  the  laws  of  other 
countries,  and,  in  the  absence  of  such  notice,  no  court  can  know 
whether  a  court  of  a  foreign  nation  is  of  general  or  of  special  or 
limited  jurisdiction,  nor  over  what  matters  it  is  empowered  to 
exercise  its  authority,  unless  the  court  may,  in  some  instances,  be 
permitted  to  draw  some  inference  favorable  to  jurisdiction  from 
the  name  of  the  court  or  the  mode  of  authenticating  its  records  or 
proceedings.     Probably    for    jurisdictional    purposes    our    courts    will 
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take  judicial  notice  that  a  country  is  foreign,  what  is  the  character 
of  its  government  and  of  it3  courts,  and  the  subject  matter  over 
which  they  have  jurisdiction:  Lazier  v.  Westcott,  26  N,  Y,  146,  82 
Am.  Dec.  404. 

b.  Disproving  Jurisdiction. — Ordinarily,  as  we  have  shown,  the 
presumption  indulged  will  be  that  the  foreign  court  which  pronounceil 
judgment  had  jurisdiction  both  of  the  parties  and  the  subject  matter, 
and  he  who  seeks  to  escape  the  effect  of  the  judgment  must  assume 
the  burden  of  proving  and  showing  that  jurisdiction  did  not  in  fact 
exist  in  the  particular  case:  Addams  v.  Worden,  6  L.  C.  Eep.  237; 
McLean  v.  Shields,  9  Ont.  699;  Montreal  etc.  Co.  v.  Guthbertson,  !) 
U.  C.  Q.  B.  78;  Cowan  v.  Braidwood,  1  Man.  &  G.  882,  2  Scott  N. 
E.  138,  9  Dowl.  Pr.  27;  Reynolds  v.  Fenton,  3  Com.  B.  187,  10  Jur. 
668;  16  L.  J.  Com.  P.  15.  Of  his  right  to  assail  the  jurisdiction  there 
ig  no  doubt,  and  he  may  do  this  by  any  competent  evidence  tending 
to  show  that  the  courts  did  not  have  jurisdiction  of  the  subject 
matter  or  over  the  party  against  whom  judgment  was  pronounce  1: 
Poster  V.  Glazener,  27  Ala.  391;  Thorn  v.  Salmonson,  37  Kan.  411, 
15  Pac.  588;  Wood  v.  Wood,  78  Ky.  624;  Middlesex  Bank  v.  Butman, 
29  Me.  19;  Long  v,  Hammond,  40  Me.  204;  Eankin  v.  Goddard,  54 
Me.  28,  89  Am.  Dec.  718,  55  Me.  389;  Bissell  v.  Briggs,  9  Mass.  42o, 
6  Am.  Dec.  88;  Folger  v.  Columbia  etc.  Co.,  99  Mass.  267,  96  Am. 
Dec.  747;  McEwan  v.  Zimmer,  38  Mich.  765,  31  Am.  Rep.  332;  Cor!y 
v.  Wright,  4  Mo.  App.  443;  Kerr  v.  Kerr,  41  N.  Y.  272;  Shepard  v. 
Wright,  113  N.  Y.  582,  21  N.  E.  724;  Battle  v.  Jones,  6  Ired.  Eq. 
567;  Smith  v.  Grady,  68  Wis.  215,  31  N.  W.  477;  St.  Sure  v.  Liuds- 
felt,  82  Wis.  346,  33  Am.  St.  Rep.  50,  52  X.  W.  308;  Graham  v. 
Spencer,  14  Fed.  603;  Bischoff  v.  Withered,  9  Wall.  182;  Burnham  v, 
Webster,  1  Wood.  &  M.  172;  Dorr  v.  Lippman,  5  Clark  &  F.  1; 
Schlibsby  v.  Westenholz,  L.  E.  6  Q.  B.  155,  40  L.  J.  Q.  B.  73,  24  L. 
T.,  N.  S.,  93,  19  Week.  Eep.  587;  Warren  v.  Kingsmill,  8  U.  C.  Q. 
B.  407;  Bum  v.  Bletcher,  23  U.  C.  Q.  B.  28;  Story's  Conflict  of 
Laws,  sec.  608. 

c.  What  Will  Disprove  Jurisdiction. 
1.  As  to  the  Laws  Giving  Authority  Over  the  Subject  Matter.— 
We  have  not  discovered  any  cases  in  which  a  foreign  judgment 
was  attacked  on  the  ground  that  the  court  reudoring  it  did  not 
have  jurisdiction  over  the  subject  matter.  Nevertheless,  there  can 
be  no  doubt  that  this  defense  is  always  available  when  it  exists. 
As  this  jurisdiction  must  have  its  only  support  in  the  laws  of  the 
country  wherein  the  court  assumed  to  act,  the  evidence  receivable 
must  be  the  same  as  in  any  other  case  in  which  the  laws  of  a  foreign 
country  are  in  issue,  for  generally,  it  must  be  conceded  that  the 
court  cannot  take  judicial  notice  of  those  laws:  Wiekersham  v. 
Johnston,  104  Cal.  4U7,  43  Am.  St.  Eep.  118,  38  Pae.  89;  Whiddeu 
v.  Seelye,  40   Me.  247,  63   Anr.   Dec.  661;   Ocean  etc.   Co.   v.  Fraiicis, 
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2  Wend.  64,  19  Am.  Dec.  549;  Peek  v.  Hibbard,  26  Vt.  698,  62  Am. 
Dec.  605;  St.  Sure  v.  Lindsfelt,  82  Wis.  346,  33  Am.  St.  Rep.  50, 
52  N.  W.  308;  Liverpool  etc.  Co.  v.  Phenix  etc.  Co.,  129  U.  S.  397, 
9  Sup.  Ct.  Eep.  469;  and  if  in  writing,  tliey  should  be  proved  in 
the  manner  applicable  to  writings,  and  if  unwritten,  by  parol  evi- 
dence: Owen  V,  Boyle,  15  Me.  147,  32  Am.  Dec.  143;  Robertson  v. 
Staed,  135  Mo.  135,  58  Am.  St.  Rep.  569,  36  S.  W.  610;  Phillips  v. 
Gregg,  10  Watts,  158,  36  Am.  Dee.  158;  Dougherty  v.  Snyder,  15 
Serg.  &  R.  84,  16  Am.  Dec.  520.  "What  the  laws  of  a  foreign 
country  are  when  made  an  issue  in  a  case  must  be  proved  as  other 
facts.  If  they  are  written,  the  laws  themselves  or  authenticated 
copies  must  be  produced;  if  they  are  not  written,  then  they  may 
be  proved  by  the  evidence  of  witnesses  who  are  competent  to  testify 
on  the  question.  The  fact  that  a  foreign  court  uniformly  exercised 
jurisdiction  over  a  subject,  in  the  absence  of  proof  to  the  contrary, 
ought  to  be  taken  as  evidence  of  the  jurisdiction":  Robertson  v. 
Staed,  135  Mo.  135,  58  Am,  St.  Rep.  569,  36  S.  W.  610. 

2.  As  to  Property  not  Within  the  Territorial  Jurisdiction.— There 
are,  of  course,  subject  matters  over  which  the  laws  of  a  country  can- 
not give  its  courts  jurisdiction  and  respecting  which  their  judgments 
must  be  disregarded,  irrespective  of  the  authority  attempted  to  be 
conferred  upon  them  by  its  constitution  or  other  laws.  Those  laws 
must,  in  their  operation,  be  restricted  to  persons  and  property  over 
which  the  government  of  the  country  is  entitled  to  exercise  sov- 
ereignty. Thus  real  property  is  subject  exclusively  to  the  juris- 
diction of  the  courts  of  the  nation  of  whose  territory  it  forms  u 
part.  If  the  courts  of  any  other  nation  assume  to  pass  title  to 
such  property,  or  to  direct  its  sale,  whether  in  the  enforcement  of 
a  lien  or  otherwise,  or  to  partition  it,  or  to  give  judgment  affecting 
the  right  to  its  possession,  their  action  will  be  treated  as  absolutely 
void  in  the  country  wherein  the  land  is  situated:  Farmers'  etc.  Co. 
V.  Postal  etc.  Co.,  55  Conn.  334,  3  Am.  St.  Rep.  53,  11  Atl.  184; 
Cooley  V.  Scarlett,  38  111.  316,  87  Am.  Dec,  298;  Page  v.  McKee,  3 
Bush,  135,  96  Am.  Dec.  201;  Alger  v.  Alger,  31  Hun,  471;  Dodge  v. 
Colby,  37  Hun,  515;  Davenport  v.  Gannon,  123  N.  C.  362,  68  Am.  St, 
Rep.  827,  31  Am.  St,  Rep,  858;  Wimer  v.  Wimer,  82  Va,  890,  3  Am. 
St,  Rep.  126,  5  S.  E.  536. 

d.     As  to  the  Person  of  the  Defendant. 

1,  The  General  Rule. — To  ascertain  what  will  sufficiently  prove 
that  the  court  did  not  have  jurisdiction  over  the  defendant  or  the 
other  person  against  whom  it  pronounced  judgment,  we  must  in- 
<juire  over  what  persons  the  courts  of  a  nation  may  not  rightfully 
exercise  their  jurisdiction.  Jurisdiction  of  the  person  may  always 
be  given  by  consent,  and  whoever  voluntarily  resorts  to  the  courts 
of  a  foreign  country,  or  being  therein,  without  his  previous  consent, 
appears,  whether  in  obedience  to  process  or  otherwise,  and  submits 
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himself  to  the  jurisdiction,  is  bound  by  the  judgment,  though  the 
court  could  not  have  bound  him  in  the  absence  of  such  action  on 
his  part.  There  may  be  cases  in  which  it  is  difficult  to  determine 
whether  there  has  been  an  appearance,  and,  if  so,  whether  it  was 
voluntary.  Questions  of  this  character  do  not  fall  within  the  pur- 
view of  this  note.  If  a  foreign  court  has  property  within  its  pos- 
session, and  its  owner  appears  solely  for  the  purpose  of  protecting  it, 
it  may  be  that  such  appearance  does  not  confer  jurisdiction  over  his 
person.  If,  however,  he  appears  for  the  purpose  of  protecting  other 
property,  or  of  litigating  an  issue  between  him  and  his  adversary 
on  the  merits,  the  court  undoubtedly  has  jurisdiction  to  render  per- 
sonal judgment  against  him:  Grubb  v.  Starkey,  90  Va.  831,  20  S.  E. 
784;  Hilton  v.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  Kep.  139;  De  Crosse 
Brissac  v.  Eathbone,  6  Hurl.  &  N.  301;  Schlisby  v.  Westenholz,  L.  K. 
6  Q.  B.  162;  Vionet  v.  Barrett,  1  Cal.  &  S.  554,  55  L.  J.  Q.  B.  39.  Per- 
haps his  appearance  i<..ust  be  regarded  as  voluntary  in  every  case  in 
which  he  does  not  appear  solely  to  protect  property  already  within 
the  custody  of  the  court,  or  for  the  express  purpose  of  urging  the  want 
of  jurisdiction  over  him.  He  cannot  seek  any  relief  whatever  in- 
volving the  merits  of  the  controversy  or  the  redress  to  be  granted 
to  the  party  found  to  be  in  fault,  and  afterward  escape  from  tho 
balance  of  the  judgment  on  the  ground  that  the  court  had  no  ju- 
risdiction over  his  person:  Haussman  v.  Burnham,  59  Conn.  117, 
21  Am.  St.  Eep.  74,  22  Atl.  1063;  Macon  etc.  Co.  v.  Gibson,  85  Ga. 
1,  21  Am.  St.  Kep.  135,  11  S.  E.  442;  German  Bank  v.  American  etc. 
Co.,  83  Iowa,  491,  32  Am.  St.  Kep.  316,  50  N.  W.  53;  Ferguson  v. 
Oliver,  99  Mich.  161,  41  Am.  St.  Kep.  593,  58  N.  W.  43;  Fairchild 
V.  Fairchild,  53  N.  J.  Eq.  678,  51  Am.  St.  Rep.  650,  34  Atl.  10;  Laing 
v.  Kigney,  160  U.  S.  531,  16  Sup.  Ct.  Kep.  366.  If  a  defendant  ap- 
pears in  the  case  for  the  express  purpose  of  objecting  to  the  juris- 
diction of  the  court,  and  his  objection  is  overruled,  and  he  takes  no 
further  steps  in  the  case,  there  is  no  doubt  that  his  qualified  ap- 
pearance does  not  confer  jurisdiction  over  his  person,  where  it  did 
not  otherwise  exist:  Walling  v.  Beers,  120  Mass.  548;  Jones  v. 
Jones,  118  N.  Y.  415,  2  Am.  St.  Rep.  447,  15  N.  E.  707;  Harkness  v. 
Hyde,  98  U.  S.  476.  Whether,  after  his  objection  is  overruled,  his 
filing  an  answer  and  further  appearing  in  the  case  is  a  waiver  of  the 
objection  and  a  submission  to  the  jurisdiction  of  the  court  is  a 
question  still  involved  in  great  doubt. 

2.  Persons  Voluntarily  Within  a  Foreign  Country.— So,  if  a  per- 
son voluntarily  goes  to  a  foreign  country,  he  must  be  regarded,  while 
remaining  therein,  as  submitting  himself  to  the  jurisdiction  of  its 
courts,  and  their  judgments,  based  on  the  personal  service  of  process 
on  him  while  within  the  territorial  jurisdiction  of  the  court,  are  bind- 
ing on  him  to  the  same  extent  as  if  he  were  a  citizen  and  resided  in 
the  country,  instead  of  a  mere  temporary  sojourner  therein:   Fisher 
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V.  Fielding,  67  Conn.  91,  52  Am.  St.  Kep.  270,  34  Atl.  714;  Molyneux 
V.  Seymour,  30  Ga.  440,  76  Am.  Dec.  662;  Alley  v.  Caspari,  80  Mo. 
234,  6  Am.  St.  Rep.  178,  14  Atl.  12;  Eoberts  v.  Knights,  7  Allen, 
449;  Hale  v.  Lawrence,  21  N.  J.  L.  714,  47  Am.  Dec.  190;  Mitchell 
V.  Bunch,  2  Paige,  606,  22  Am.  Dec.  669;  Carlisle  v.  United  States, 
16  Wall.  147;  Sirdar  Gurdavel  Singh  v.  Rajah  of  Faredhote  (1894), 
L.  E.  App.  Gas.  670,  683. 

As  a  general  rule,  it  may  be  affirmed  that  the  courts  of  a  natioa 
may  exercise  jurisdiction  over  all  persons  who  are  served  with 
process  within  their  territory,  but  may  not,  except  by  his  consent,  ex- 
ercise jurisdiction  over  any  person  not  so  served.  The  terms  "ser- 
vice of  process"  as  here  employed,  do  not  include  constructive  ser- 
vice by  publication  or  any  other  mode  devised  for  the  purpose  of  giv- 
ing the  court  authority  to  act  against  absentees,  and  which  is  re- 
sorted to  confessedly  on  the  ground  that  service  of  process  cannot  be 
made  in  the  ordinary  manner,  because  the  person  over  whom  it  is 
sought  to  exercise  jurisdiction  has  never  been  or  is  no  longer  within 
the  territorial  jurisdiction  of  the  court.  "No  sovereignty  can  ex- 
tend its  process  beyond  its  own  territorial  limits,  to  subject  either 
person  or  property  to  its  judicial  decisions.  Every  exertion  of  au- 
thority of  this  sort  beyond  those  limits  is  a  mere  nullity  and  in- 
capable of  binding  persons  or  property  in  other  tribunals":  Story 
on  Conflict  of  Laws,  sec.  539.  Such  being  the  case,  it  is  not  ma- 
terial what  mode  of  service  of  process  is  adopted.  The  process  it- 
self must  be  deemed  without  force  except  within  the  country  whose 
laws  authorized  its  issuing  and  service,  and  no  force  can  be  at- 
tributed to  it  on  the  ground  that  it  was  in  fact  served  upon,  or  other- 
wise brought  to  the  actual  notice  of  the  defendant  in  some  foreiga 
country  of  which  he  was  a  citizen,  or  in  which  he  was  temporarily 
living:  Notes  to  Alley  v.  Caspari,  6  Am.  St.  Rep.  179,  and  De  La 
Montanya  v.  De  La  Montanya,  53  Am.  St.  Rep.  165;  McEwan  /. 
Zimmer,  38  Mich.  765,  31  Am.  Rep.  332;  Shepard  v.  Wright,  113  N. 
Y.  582,  21  N.  E.  724;  Turnbull  v.  Walker,  5  Rep.  132,  67  L.  T.  767. 

3.  Citizens  Temporarily  Absent  from  the  Country  of  Their  Domi- 
cile.— A  distinction  may  be  made  between  persons  who  are  and  per- 
sons who  are  not  citizens  of  the  country  wherein  the  judgment  irf 
given,  and  it  may  be  claimed  that  the  former  remained  subject  to 
its  jurisdiction  notwithstanding  their  temporary  absence,  and  henco 
may  be  bound  in  personam  by  their  judgments  based  on  service  of 
process  made  in  some  mode  authorized  by  their  laws,  but  not  effected 
within  their  territory.  This  is  doubtless  the  English  view:  Douglas 
V.  Forrest,  4  Bing.  686;  Cowan  v.  Braidwood,  9  Dowl.  Pr.  27;  Copia 
V.  Adarason,  2  Barn.  &  Adol.  951;  Roussillon  v.  Roussillon,  L.  R. 
14  Ch.  Div.  351,  49  L.  J.  Ch.  Div.  339,  42  L.  T.,  N.  S.,  679,  28  Week. 
Rep.  623;  and  it  finds  support  in  some  of  the  American  decisions: 
Ouseley  v.  Lehigh  Valley  etc.  Co.,  84  Fed.  602.  We  incline,  however, 
to    the    opinion   that    domicile    alone    cannot    determine    jurisdiction, 
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and  that  if  an  action  is  commenced  against  a  citizen  and  resident 
of  a  nation  after  his  departure  from  its  territorial  limits,  and  process 
is  not  served  upon  him  therein,  the  judgment  in  the  action  cannot 
be  binding  on  him  in  personam  though  he  retains  his  citizenship 
and  afterward  returns:  De  La  Montanya  v.  De  La  Montanya,  112 
Cal.  101,  53  Am.  St.  Eep.  165,  M  Pac.  345. 

4.  Foreign  Corporation.— The  decisions  we  have  cited  restricting 
the  authority  of  the  courts  of  each  country  to  persons  within  its  lim- 
its relate  to  natural  persons,  but  the  principles  controlling  are 
equally  applicable  to  artificial  persons,  namely,  corporations.  They 
are  residents  of  the  states  or  countries  within  which  and  under  whose 
laws  they  are  organized,  and,  like  natural  persons,  so  long  as  they 
remain  within  those  states  or  countries,  are  subject  only  to  the  ju- 
risdiction of  their  courts:  Note  to  Abbeville  etc.  Co.  v.  Western  etc. 
Co.,  85  Am.  St.  Eep.  906;  Duke  v.  Taylor,  37  Fla.  64,  53  Am.  St. 
Eep.  232,  19  South.  172;  Holbrook  v.  Ford,  153  111.  633,  46  Am. 
St.  Eep.  917,  39  N.  E.  1091;  Ireland  v.  Globe  etc.  Co.,  19  E.  I.  180, 
61  Am.  St.  Eep.  756,  32  Atl.  921;  Combes  v.  Keyes,  89  Wis.  297,  46 
Am.  St.  Eep.  839,  62  N.  W.  89;  but,  on  entering  other  states  or 
countries,  submit  themselves  to  the  jurisdiction  of  the  courts  of  the 
latter:  Connecticut  etc.  Co.  v.  Spratley,  172  IT.  S.  602,  19  Sup.  Ct.  Eep. 
308;  In  re  Hohorst,  150  IJ.  S.  653,  14  Sup.  Ct.  Eep.  221;  Barrow  S.  S. 
Co.  V.  Kane,  170  IT.  S.  100,  18  Sup.  Ct.  Eep.  526;  note  to  Abbevillo 
etc.  Co.  V.  Western  etc.  Co.,  85  Am.  St.  Eep.  890;  whose  judgments  are 
binding  upon  them  to  the  same  extent  as  if  they  were  natural  per- 
sons: Atlantic  etc.  E.  E.  Co.  v.  Jacksonville  etc.  E.  E.  Co.,  51  Ga.  458; 
Firemen's  etc.  Co.  v.  Thompson,  155  III.  204,  46  Am.  St.  Eep.  335,  40 
N.  E.  488;  Johnson  v.  Trade  etc.  Co.,  132  Mass.  432;  Wilson  v.  Martin- 
Wilson  etc.  Co.,  149  Mass.  24,  20  N.  E.  318;  Gibson  v.  Manufacturers' 
etc.  Co.,  144  Mass.  81,  10  N.  E.  729;  McNichol  v.  United  States  etd. 
Agency,  74  Mo.  457;  March  v.  Eastern  E.  E.  Co.,  40  N.  H.  548,  77  Am. 
Dec.  732;  Gibbs  v.  Queen  etc.  Co.,  63  N.  Y.  14,  20  Am.  Eep.  513; 
Pringle  v.  Wool  worth,  90  N.  Y.  502;  Atlantic  etc.  T.  Co.  v.  Baltimore 
etc.  E.  E.  Co.,  46  N.  Y.  Super.  Ct.  377;  Peters  v.  Neely,  16  Lea,  275; 
Lafayette  I.  Co.  v.  French,  18  How.  404;  Bank  of  Australasia  v. 
Harding,  9  Com.  B.  661;  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717; 
Vallie  v.  Dumergue,  4  Ex.  290. 

III.  General  Rule  as  to  Conclusiveness  of. 
a.  General  Decisions. — There  is  certainly  no  doubt  remaining  in 
England  that  a  foreign  judgment  pronounced  by  a  court  having  jur- 
isdiction of  the  subject  matter  and  of  the  parties  is,  subject  to  the 
exceptions  hereinafter  considered,  as  conclusive  upon  the  parties 
thereto  as  if  it  were  a  domestic  judgment.  An  action  brought  in 
that  country  on  a  foreign  judgment  cannot  be  defeated  by  an  exam- 
ination into  the  merits  of  the  judgment.  Conceding  that  the  judg- 
ment is  valid  and  still  in  force  in  the  country  where  it  was  rendered, 
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that  the  court  had  jurisdiction  over  the  cause  and  the  parties,  and 
that  the  judgment  is  free  from  the  taint  of  fraud  in  its  procurement, 
there  remains  no  ground  for  avoiding  its  effect  as  a  cause  of  action, 
unless  it  be  that  the  court  of  the  foreign  country  intentionally  dis- 
regarded the  law  of  England,  in  a  case  where  the  rights  of  the  parties 
depended  on  a  proper  application  of  that  law:  Ferguson  v.  Mahou, 
11  Ad.  &  E.  179;  Henderson  v.  Henderson,  6  Ad.  &  E.,  N.  S.,  28S; 
Castrique  v.  Imrie,  L.  E.  4  H.  L.  414;  Bank  of  Australasia  v.  Nias, 
16  Q.  B.  717,  20  L.  J.  Com.  P.  284;  Bank  of  Australasia  v.  Harding, 
9  Com.  B.  661;  De  Cosse  Brissac  v.  Eathbone,  6  Hurl.  &  N.  301,  30 
L.  J.  Ex.  238;  Vanquelin  v.  Bouard,  15  Com.  B.,  N.  S.,  341,  10  Jur., 
N.  S.,  566,  33  L.  J.  Com.  B.  78,  12  Week.  Eep.  128,  9  L.  T.,  N.  S.,  582; 
Paul  V.  Eoy,  15  Beav.  433;  Eicardo  v.  Garcias,  12  Clark  &  F.  368; 
Messino  v.  Petrocoehino,  L.  E.  4.  P.  C.  144;  Pemberton  v.  Hughes 
(1899),  1  Ch.  781,  69  L.  J.  Ch.  281;  Vaughan  v.  Campbell,  5  L.  C.  431. 
The  views  prevailing  in  the  courts  of  that  country  are  very  naturally 
accepted  in  Canada,  and  we  assume,  also  in  other  colonies  and  prov- 
inces: Law  V.  Hansen,  25  Can.  S.  C.  69;  Warrender  v.  Kingsmill,  8 
U.  C.  Q.  B.  407;  Bitter  v.  Fairfield,  32  Ont.  350. 

l).  The  American  Decisions.— The  majority  of  the  reported  Ameri- 
can cases  were  decided  prior  to  those  English  cases  which  have  re- 
sulted in  enhancing  the  dignity  of  foreign  judgments  in  that  country. 
It  will  accordingly  be  found  that  the  greater  number  of  the  American 
courts  at  one  time  declared  in  favor  of  the  law  as  it  is  stated  in 
Phillips  V.  Hunter,  2  H.  Black.  410,  and  by  which  any  foreign  judg- 
ment is  regarded  as  examinable  on  the  merits:  Jordan  v.  Robinson, 
15  Me.  167;  Buttrick  v.  Allen,  8  Mass.  273,  5  Am.  Dec.  lOo;  Bartlet- 
V.  Knight,  1  Mass.  400,  2  Am.  Dec.  36;  Bissell  v.  Briggs,  9  Masi. 
462,  6  Am.  Dec.  88;  Taylor  v.  Barron,  30  X.  H.  79,  64  Am.  Dee.  281; 
Smith  v.  Lewis,  3  Johns.  157,  3  Am.  Dec.  469;  Pelton  v.  Platner.  13 
Ohio,  209,  42  Am.  Dec.  197;  Benton  v.  Burgot,  10  Serg.  &  E.  240; 
Boston  etc.  Co.  v.  Hoit,  14  Vt.  92;  Story's  Conflict  of  Laws,  sec.  608. 
Thus  one  American  judge  has  said  that  he  would  not  allow  the  prima 
facie  obligation  of  a  foreign  judgment  to  be  rebutted  by  showin.^ 
tlmt  the  merits  of  the  claim  in  controversy  were  not  in  fact  considero  1 
in  the  foreign  suit,  owing  to  some  accident,  mistake,  or  agreement  of 
the  parties,  or  owing  to  any  other  sufficient  excuse;  that  he  woul  I 
allow  the  prima  facie  obligation  to  be  rebutted  most  easily  when  the 
judgment  proceeded  from  the  courts  of  a  barbarous  or  semi-barbarous 
nation  acting  on  no  established  principles  of  jurisprudence,  and  would 
also  discriminate  in  favor  of  persons  who  had  not  willingly  resorted 
to  the  courts  of  the  foreign  country,  and  against  those  persons  who 
had  voluntarily  submitted  themselves  to  such  courts:  Burnham  v. 
Webster,  1  Wood.  &  M.  172,  Fed.  Cas.  No.  2179.  The  opinion  of  the 
court  in  the  principal  case  manifestly  overlooked  the  progress  of  thj 
law  on  the  subject  considered,  and  adhered  to  the  antiquated  doe- 
trine  that  the  merits  of  the  decision,  as  well  as  the  jurisdiction  of  thj 
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court  which  rendered  it,  may  be  inquired  into  whenever  a  judgment 
is  presented  for  consideration.  There  were  reasons  of  a  very  persua- 
sive character  for  refusing  to  give  effect  to  the  judgment  there  relied 
upon,  such,  for  instance,  as  that  it  was  infected  by  actual  fraud, 
and  that  the  court  did  not  have  jurisdiction  either  of  the  subject 
matter  of  the  action  or  the  parties  defendant  therein,  and  whatso- 
ever is  said  upon  other  subjects  may  doubtless  be  properly  character- 
ized as  dicta.  The  court,  nevertheless,  thought  proper  to  quote  with 
apparent  approval  the  language  of  its  earlier  decision,  "that  foreiga 
judgments  are  prima  facie  evidence  merely  of  the  right  and  matter 
which  they  purport  to  decide."  And  this  must  doubtless  be  accepted 
as  finally  establishing  the  law  upon  the  subject  in  that  state:  Trem- 
blay  V.  Aetna  Life  Ins.  Co.,  97  Me.  547,  ante,  p.  521,  55  Atl.  509; 
Tourigney  v.  Houle,  88  Me.  406,  34  Atl.  158.  It  was  inevitable  that 
the  considerations  influencing  the  adjudications  of  the  Englsh  courts 
would  make  themselves  felt  in  America.  Indeed  the  two  great  Ameri- 
can jurists.  Judges  Kent  and  Story,  at  an  early  day  advanced  most 
satisfactory  reasons  in  favor  of  the  conclusiveness  of  foreign  judg- 
ments. The  latter  in  hia  Conflict  of  Laws,  section  607,  ably  pointed 
out  the  difficulties  involved  in  the  law  of  foreign  judgments  as  it 
vras  then  understood.  The  former,  in  pronouncing  judgment,  in  the 
year  1811,  in  the  case  of  Taylor  v,  Boyden,  8  Johns.  173,  said:  "To 
try  over  again  as  of  course  every  matter  of  fact  which  had  been  duly 
decided  by  a  competent  tribunal  would  be  disregarding  the  comity 
which  we  justly  owe  to  the  courts  of  other  states,  and  would  be  carry- 
ing the  doctrine  of  re-examination  to  an  oppressive  extent.  It  would 
be  the  same  as  granting  a  new  trial  in  every  case  and  upon  every 
question  of  fact.  Suppose  a  recovery  in  another  state,  or  in  an/ 
foreign  court,  in  an  action  for  a  tort,  as  for  an  assault  and  battery, 
false  imprisonment,  slander,  etc.,  and  the  defendant  was  duly  sum- 
moned and  appeared  and  made  his  defense,  and  the  trial  was  con- 
ducted orderly  and  properly,  according  to  the  rules  of  a  civilized 
jurisprudence,  is  every  such  case  to  be  tried  again  here  on  the  merits? 
I  much  doubt  whether  the  rule  can  ever  go  to  this  length.  The  gen- 
eral language  of  the  books  is,  that  the  defendant  must  impeach  the 
judgment  by  showing  affirmatively  that  it  was  unjust,  by  being 
irregularly  or  unfairly  procured."  The  decisions  subsequently  made 
in  the  same  state  kept  pace  with  the  change  of  opinion  going  on  in 
England:  Monroe  v.  Douglas,  4  Sand.  126;  Cummings  v.  Banks,  2 
Barb.  602;  until  in  the  case  of  Lazier  v.  Westcott,  26  N.  Y.  1-16,  82 
Am.  Dec.  404,  the  most  advanced  position  was  attained,  and  the  broad 
rule  laid  down  that  "the  same  principles  and  decisions  which  we 
have  made  as  to  judgments  from  the  courts  of  other  states  of  the 
Union  should  be  applied  to  foreign  judgments."  Other  Ameiican 
cases  sustain  substantially  the  same  view:  Christian  v.  Coleman,  125 
Ala.  158,  27  South.  786;  Glass  v.  Blackwell,  48  Ark.  50,  2  S.  W. 
257;    Baker   v.   Palmer,    83   111.    568;    McEwan    v.    Zimmer,   38    x'lich. 
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765,  31  Am.  Eep.  332;  Messier  v.  Amery,  1  Yeates,  533,  1  Am.  Dec. 
316;  Lea  v.  Deakin,  11  Biss.  23,  Fed.  Cas.  No.  8154;  Hilton  v.  Guyot, 
<12  Fed.  249;  except  that  they  sometimes  mention  "mistake  of  law 
as  one  of  the  grounds  for  avoiding  a  foreign  judgment,  without 
showing  what  or  whose  mistake  it  is  that  may  be  employed  for  that 
purpose":  Eankin  v.  Goddard,  55  Me. 389;  Silver  Lake  Bank  v.  Hard- 
ing, 5  Ohio,  545;  Low  v.  Mussey,  41  Vt.  393.  The  courts  of  New 
York  are  fully,  and  we  think,  inevitably,  committed  to  the  doctrine 
that  the  judgment  of  a  foreign  court  having  jurisdiction  of  the  sub- 
ject matter  and  the  parties  is  conclusive  upon  the  merits  and  not 
to  be  impeached  otherwise  than  by  proof  that  it  was  procured  by 
fraud:  Kouitzky  v.  Meyer,  49  N.  Y.  571.  Hence  it  is  not  impeach- 
able by  showing  that  the  mode  of  trial  was  different,  or  the  means 
of  procuring  witnesses  less  adequate,  than  in  this  country.  "Where 
a  party  is  sued  in  a  foreign  court  upon  a  contract  made  there,  he  is 
subject  to  the  procedure  of  the  court  in  which  the  action  is  pend- 
ing, and  must  resort  to  it  for  the  purposes  of  his  defense,  if  he  has 
any,  and  any  error  committed  must  be  reviewed  or  corrected  in  the 
usual  way.  So  long  as  he  has  the  benefit  of  such  rules  and  regula- 
tions as  have  been  adopted  or  are  in  use  for  the  ordinary  adminis- 
tration of  justice  among  the  citizens  or  subjects  of  the  country,  he 
cannot  complain,  and  justice  is  not  denied  him":  Dunstan  v.  Hig- 
gins,  138  N.  Y.  70,  34  Am.  St.  Eep.  431,  33  N.  E.  729.  The  question 
has  quite  recently  been  presented  to,  and  decided  by,  the  supreme 
court  of  the  Ignited  State,  whose  opinion  ought  to  be  accepted  as 
final,  and  followed  in  the  state  courts.  The  conclusion  reached,  after 
an  exton^sive  review  of  the  authorities,  was  that,  "when  an  action  is 
brought  in  a  court  in  this  country  by  a  citizen  of  a  foreign  country 
against  one  of  our  citizens,  to  recover  a  sum  of  money  adjudged  by 
a  court  of  that  country  to  be  due  from  the  defendant  to  the  plaintiff, 
and  the  foreign  judgment  appears  to  have  been  rendered  by  a  com- 
petent court  having  jurisdiction  of  the  cause  and  of  the  parties,  nnd 
upon  due  allegations  and  proof  and  an  opportunity  to  defend  against 
them,  and  its  proceedings  are  according  to  the  course  of  a  civilized 
jurisprudence  and  are  stated  in  a  clear  and  formal  record,  the  judg- 
ment is  prima  facie  evidence,  at  least,  of  the  truth  of  the  matter 
adjudged;  and  it  should  be  held  conclusive  upon  the  merits  tried  in 
the  foreign  court,  unless  some  special  ground  is  shown  for  impeaching 
the  judgment,  as  by  showing  that  it  was  affected  by  fraud  or  preju- 
dice, or  that  by  the  principles  of  international  law  and  by  the  comity 
of  our  own  country  it  should  not  be  given  full  credit  and  effect": 
Hilton  V.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  Eep.  139.  It  is  perhaps 
unfortunate  that  in  this  and  other  opinions  the  judgment  is  spoken 
of  as  pi'iroa  facie  evidence,  thus  affording  some  foundation  for  the 
claim  that  it,  after  all,  does  no  more  than  to  relieve  the  partv  re- 
lying upon  it  from  the  burden  of  proof,  and  to  cast  upon  his  adver- 
sary    the  duty  of  showing  that  the  judgment  was  due  to  some  error 


543  American  State  Keports^  A^ol,  94.         [^laine^ 

of  law  or  of  fact.  This,  however,  is  clearly  not  what  is  meant,  for 
iu  the  same  opinion,  at  page  202,  the  court  said:  "In  view  of  all 
the  authorities  upon  the  subject  and  of  the  trend  of  judicial  opinion 
in  this  country  and  in  England,  following  the  lead  of  Kent  and  Story, 
we  are  satisfied  that  where  there  has  been  opportunity  for  a  full 
and  fair  trial  abroad,  before  a  court  of  competent  jurisdiction  con- 
ducting the  trial  upon  regular  proceedings,  after  due  citation  or  vol- 
untary appearance  by  the  defendant,  and  under  a  system  of  juris- 
prudence likely  to  secure  an  impartial  administration  of  justice  be- 
tween the  citizens  of  its  country  and  those  of  other  countries,  ani 
there  is  nothing  to  show  either  prejudice  in  the  court  or  in  the  system 
of  laws  under  which  it  was  sitting,  or  fraud  in  procuring  the  judgment, 
or  any  special  reason  why  the  comity  of  this  country  should  not 
allow  it  full  effect,  the  merits  of  the  case  should  not,  in  an  action 
brought  in  this  country  upon  the  judgment,  be  tried  afresh,  as  on  a 
new  trial  or  on  appeal,  upon  the  mere  assertion  of  the  party  that 
the  judgment  was  erroneous  in  law  or  in  fact."  In  this  case,  how- 
ever, ground  was  found  for  disregarding  the  judgment  of  the  foreign 
tribunal,  on  the  ground  that  it  was  pronounced  in  a  country  in  which 
effect  was  not  conceded  to  judgments  of  the  courts  of  other  nations. 
In  Eitehie  v.  McMullen,  159  U.  S.  235,  16  Sup.  Ct.  Eep.  171,  the 
judgment  in  question  was  that  of  a  court  of  the  province  of  Ontario, 
Canada,  and  it  appearing  that  under  the  law  of  England  which  pre- 
vailed in  Canada,  a  judgment  rendered  by  an  American  court  would 
be  allowed  full  and  conclusive  eifect,  the  same  effect  was  conceded  in 
the  United  States  to  the  judgment  here  in  question,  and  it  was  held 
not  to  be  re-examinable  upon  the  merits,  in  the  absence  of  any  suf- 
ficient allegation  assailing  the  jurisdiction  of  the  court  and  presenting 
the  question  of  fraud  in  the  procurement  of  the  judgment.  See 
to  the  same  purport,  Gioe  v.  "Westervelt,  116  Fed.  1017;  Strauss  v. 
Conried,  121  Fed.  199. 

c.  Judgments  or  Decrees  Dismissing  Suits  or  Actions.— There  was 
at  first  more  hesitation  in  enforcing  foreign  judgments  as  causes  of 
action  than  when  presented  in  support  of  pleas  of  res  judicata  and  a 
consequent  tendency  to  relieve  parties  where  the  judgment  left  them 
without  giving  them  any  affirmative  assistance  in  making  it  effective. 
Soniptimos  the  courts  have  spoken  of  executed  and  executory  judg- 
ments, without  defining  those  terms,  and  we  know  not  what  was 
meant,  unless  by  the  latter  term  was  intended  to  denote  those  judg- 
ments which,  though  final,  have  not  been  satisfied,  and  which  may 
therefore,  be  attempted  to  be  employed  iu  a  foreign  country  as  a 
cause  of  action  or  the  basis  of  some  proceeding  by  which  their  satis- 
faction is  sought  or  their  enforcement  is  to  be  otherwise  aided,  and 
by  the  former  term,  to  denote  all  other  judgments.  With  respect 
to  executed  juilgments,  if  we  accept  this  definition  of  them,  there  was 
never  much  or  any  doubt  in  the  English  courts  concerning  the  respect 
due  to  them.     Within  tliis  classification  fall  all  judgments  and  decrees 
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dismissing  suits  or  denying  relief.  Hence  Lord  Karnes  said:  "A 
foreign  decree  sustaining  the  claim  is  not  one  of  those  universal  titles 
which  ought  to  be  made  effectual  everywhere.  It  is  a  title  that  de- 
pends on  the  authority  of  the  court  whence  it  issued,  and  therefore 
has  no  coercive  authority  extra  territorium.  And  yet,  as  it  would  be 
hard  to  oblige  the  person  who  claims  on  a  decree  to  bring  a  new 
action  against  his  party  in  every  country  in  which  he  may  retire, 
therefore  common  utility,  as  well  as  regard  to  a  sister  court,  has 
established  a  rule  among  all  civilized  nations  that  a  foreign  decree 
shall  be  put  in  execution,  unless  some  good  exception  is  opposed 
to  it  in  law  or  equity,  which  is  making  no  wider  step  in  favor  of 
the  decree  than  to  pronounce  it  just  till  the  contrary  be  proved.  A 
foreign  decree  which,  by  dismissing  the  claim,  affords  an  exceptio 
rei  judicata  against  it,  enjoys  a  more  extensive  privilege.  We  not 
only  presume  it  to  be  just,  but  will  not  admit  of  any  evidence  of  its 
being  unjust.  A  decree  dismissing  a  claim  may,  it  is  true,  be  unjust, 
as  well  as  a  decree  sustaining  it.  But  they  differ  widely  in  one 
capital  point — in  declining  to  give  redress  against  a  decree  dismiss- 
ing a  claim,  the  court  is  not  guilty  of  authorizing  injustice,,  even  sup- 
posing the  decree  to  be  unjust;  the  utmost  that  can  be  said  is,  that 
the  court  forbears  to  interpose  in  behalf  of  justice.  But  such  for- 
bearance, instead  of  being  faulty,  is  highly  meritorious  in  every  case 
where  private  justice  clashes  with  public  utility.  The  case  is  very 
different  with  respect  to  a  decree  of  the  other  kind;  for  to  award 
execution  upon  a  foreign  decree,  without  admitting  any  objectioa 
against  it,  would  be,  for  aught  the  court  can  know,  to  support  and 
promote  injustice":   Kames,  Ep.,  3d  ed.,  365. 

d.  The  Difference  Between  Foreign  Judgments  as  Causes  of  Action 
and  as  Res  Judicata. — We  do  not  know  that  the  suggestions  made  by 
Lord  Kames  respecting  decrees  of  dismissal  were  ever  accepted  by  the 
courts  and  made  the  basis  of  their  decisions,  but  if  they  were,  it  would 
have  been  only  a  recognition  and  application  of  the  notion,  long  ex- 
tensively entertained,  that  the  only  doubt  respecting  the  force  to  be 
conceded  to  foreign  judgments  (jurisdiction  over  the  parties  and  the 
subject  matter  being  admitted)  arose  when  they  were  presented  as 
a  cause  of  action  for  the  purpose  of  obtaining  judgurent  therein  in 
the  courts  of  the  country  where  presented.  In  other  respects,  it  has 
always  been  admitted  that  full  force  and  effect  must  be  accorded 
them,  and  hence  that  they  were  available  when  pleaded  in  bar  to 
prevent  the  parties  thereto  from  disputing  or  relitigating  the  issues 
determined  by  them:  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  20 
Am.  Dec.  179;  Konitzky  v.  Meyer,  49  X.  Y.  571;  MacDouald  <'. 
Grand  Trunk  etc.  Co.,  71  N.  H.  448.  93  Am.  St.  550,  52  Atl.  982; 
Lea  V.  Deakin,  11  Biss.  23,  Fed.  Cas.  No.  8154;  Hamilton  v.  Dutch 
East  India  Co.,  8  Bro.  P.  C.  264;  Kicardo  v.  Garcias,  12  Clarke  & 
F.  368;  Messina  v.  Petrocochino,  L.  E.  4  P.  C.  144;  Castrique  v.  Imrio, 
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L.  E.  4  H.  L.  414;  Pemberton  v.  Hughes  (1899),  1  Ch.  781,  80  L.  T. 
369,  47  Week.  Rep.  354,  68  L.  J.  Ch.  281.  It  is  only  when  foreign  judg- 
ments are  sued  upon  as  causes  of  action  that  it  has  been  seriously 
insisted  that  thej  are  but  prima  facie  evidence  of  indebtedness,  and 
this  contention  will  not  in  most  courts  be  permitted  to  prevail,  unless, 
as  hereinafter  shown,  it  is  controlled  by  the  application  of  the  law 
of  comity:  Christian  v.  Coleman,  125  Ala.  158,  27  South.  786;  Fisher 
V.  Fielding,  67  Conn.  91,  52  Am.  St.  Rep.  270,  34  Atl.  714;  Dunstaa 
V.  Higgins,  138  N.  Y.  70,  34  Am.  St.  Rep.  431,  33  N.  E.  729. 

IV.  Eefusals  to  Enforce  Foreign  Judgments  Induced  by  the  Appli- 
cation of  the  Law  of  Comity. 
a.  Because  the  Courts  of  the  Nation  Within  Which  the  Judgment 
was  Pronounced  Refuse  to  Concede  Full  Effect  to  the  Judgments  of 
Our  Courts. — As  already  incidentally  stated,  the  supreme  court  of  thj 
United  States  has  established  the  rule  that  foreign  judgments  are 
recognized  and  enforced  in  this  country,  because  of  the  comity  due 
by  one  nation  to  another  and  to  its  courts,  and  this  rule  can  havs 
no  application  in  favor  of  the  judgments  of  the  courts  of  a  nation 
which  is  guilty  of  want  of  reciprocity  on  its  part  "as  to  the  effect  to 
be  given  to  the  judgments  of  this  and  other  countries."  The  gen- 
eral treatment  by. foreign  nations,  other  -than  Great  Britain,  of  tho 
judgments  of  other  nations  is  thus  stated  in  Hilton  v.  Guyot,  16 
Sup.  Ct.  Rep.  139,  159  U.  S.  113,  at  page  227  of  the  opinion:  "Jt 
appears,  therefore,  that  there  is  hardly  a  civilized  nation  on  either 
continent  which,  by  its  general  laws,  allows  conclusive  effect  to  an 
executory  foreign  judgment  for  the  recovery  of  money.  In  France 
and  a  few  of  the  smaller  states — Norway,  Portugal,  Greece,  Monaco, 
and  Hayti— the  merits  of  the  controversy  are  reviewed  as  of  course, 
allowing  to  the  foreign  judgment  at  the  most  no  more  effect  than 
of  being  prima  facie  evidence  of  the  justice  of  the  claim.  %n  thj 
great  majority  of  countries  on  the  continent  of  Europe — in  Belgium, 
Holland,  Denmark,  Sweden,  Germany,  and  in  many  cantons  of  Switzer- 
land, in  Russia  and  Poland,  in  Roumania,  Austria,  and  Hungary  (per- 
haps in  Italy),  in  Spain — as  well  as  in  Egypt,  in  Mexico,  and  in  the 
greater  part  of  South  America,  a  judgment  rendered  in  a  foreign 
court  is  allowed  the  same  effect  only  as  the  courts  of  that  country 
allow  to  the  judgments  of  the  country  in  which  the  judgment  In 
question  is  sought  to  be  executed."  The  first  conclusion  of  the  court 
as  to  the  judgment  of  the  French  court  in  question  before  it  was  thus 
declared:  "The  reasonable,  if  not  the  necessary,  conclusion  appears 
to  us  to  be  that  judgments  rendered  in  France  or  in  any  other  for- 
eign country  by  the  laws  of  which  our  judgments  are  reviewable  upon 
the  merits  are  not  entitled  to  full  credit  and  conclusive  effect  whoa 
sued  upon  in  this  countrj',  but  are  prima  facie  evidence  only  of  th'_> 
justice  of  the  plaintiff's  claim.  In  holding  such  a  judgment,  for 
want  of  reciprocity,  not  to  be  conclusive  evidence  of  the  merits  of 
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the  claim,  we  do  not  proceed  upon  any  theory  of  retaliation  upon 
(ine  person  by  reason  of  injustice  done  to  another;  but  upon  the  broad 
ground  that  international  law  is  founded  upon  mutuality  and  reci- 
procity, and  that  by  the  principles  of  international  law,  recognized 
in   most    civilized   nations   and  by  the   comity   of   our   own   country, 
which  it  is  our  judicial  duty  to  know  and  declare,  the  judgment  u 
not   entitled   to  be  considered   conclusive."     Whatever  was  said   iu 
this  case  affirming  the  conclusiveness  of  foreign  judgments  met  tho 
concurrence  of  the  whole  court,  while  the  sustaining  of  the  excep- 
tion based  upon  the  want  of  reciprocity  on  the  part  of  the  foreign 
country  was  dissented  from  by  the  chief  justice   and  three   of   the 
associate  justices,  all  of  whom  were  of  the  opinion  that  "the  prin- 
ciple  that   requires  litigation   to   be   treated   as  terminated  by  final 
judgment  properly  rendered  is  applicable   to   a  judgment  proceeded 
on  in  such  an  action  as  to  any  other,  and  forbids  the  allowance  to 
the  judgment  debtor  of  a  retrial  of  the  original  cause  of  action  as 
of  right,  in  disregard  of  the  obligation  to  pay  resting  on  the  judg- 
ment and  of  the  rights  acquired  by  the  judgment  creditor  thereby." 
b.    Because  the  Cause  of  Action  Resulting  in  the  Judgment  was 
of  a  Class  not  Enforceable  in  this  Country.— The  law  of  comity  does 
not  extend  to  the  requirement  that  any  state  or  nation  shall  enforce 
the  penal  statutes  of  another  or  any  contract  forbidden    by  the  laws 
of  the  state  where  the   enforcement  is   sought  or  against  its  public 
policy,   though   not    demanded   by   the    laws   or   policy    of   the    state 
wherein  the  contract  was  entered  into:  Notes  to  Attrill  v.  Huntington, 
14  Am.  St.  Rep.  350;  Gist  v.  Western  Union  Tel.  Co.,  55  Am.  St.  Rep. 
774.     Though  the  decisions  upon  the  subject  are  infrequent,  we  do  not 
doubt  that   a  foreign  judgment   never  merges  the  cause    of   action 
on  which   it   was  based   to  the   extent   of   forbidding  the   courts   of 
another  country  in  which  the  judgment  is  presented  for  enforcement 
or   other  consideration   from   inquiring  what  was  the   original   cause 
of  action  on  which  the  judgment  was  founded,  and  if  the  cause  ot: 
action  was  of  a  class  upon  which  a  recovery  would  not  have  beea 
justified  in  the  first  instance,  from  declaring  that  no  recovery  can 
be  had  upon  the  judgment  based  thereon.     Hence  a  foreign  judgment 
may  be  refused   enforcement,   or  other  effect  as  a   cause   of  action 
denied  to  it,  when   suit   is  brought  thereon  in  the  court  of  another 
nation,  if  it  appears  that  it  was  a  mere  sentence  against  a  person 
for   violating  the    criminal   laws,   or   was   based   upon   a   contract   or 
transaction   which   would   not   be   permitted   by   the   laws   or   public 
policy  of  the  nation  in  whose  court  the  foreign  judgment  is  presented: 
Louisiana  v.  Mayor  of  New  Orleans,  109  U.  S.  285,  3  Sup.  Ct.  Rep. 
211;     Flash   v.   Conn,    109    U.    S.     371,    3     Sup.     Ct.   Rep.     263.     The 
application   of   the   principle   to   which   we   have   here   referred   may 
extend     to     causes    of    action    which,    though    not    mere   penalties, 
are  yet  the  result  of  local  regulations  creating  personal  liabilities  of 
unusual   character,   and  which   do   not   exist   iu   the   country  whereia 
Am.  St.  Rep.,  Vol.  94—35 
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the  juclgment  is  sought  to  be  made  the  basis  of  recovery,  as  where 
it  is  based  on  the  liability  imposed  by  the  laws  of  a  foreign  nation 
on  father  in  law  to  make  suitable  provision  for  the  support  of 
his  daughter's  husband:  De  Brinient  v.  Penniman,  10  Blatchf.  436, 
Fed.   Cas.   No.    3715. 

V.    Other  Limitations  upon  the  Effect  to  be  Given  Foreign  Judgments. 

a.  The  Judgment  Must  be  Final  and  Entitled  to  Enforcement  in 
the  Country  Where  Pronounced.— It  is  not  one  of  the  purposes  of 
this  note  to  describe  the  attributes  and  effects  which  are  common 
both  to  domestic  and  to  foreign  judgments,  but  it  is  perhaps  not  im- 
proper, notwithstanding,  to  state  that,  as  a  general  rule,  a  judgment 
or  decree  is  not  conceded  the  effect  of  res  judicata  or  permitted  to 
afford  the  basis  of  a  further  recovery,  until  it  is  final,  for  until  it  has 
reached  finality,  it  is  commonly  subject  to  modification,  and  even  to 
abrogation,  in  the  court  which  pronounced  it.  This  rule  is  equally 
applicable  to  foreign  judgments,  for  no  consideration  of  comity  can 
require,  or  even  permit,  that  they  be  given  in  this  country  an  effect 
to  which  they  are  not  entitled  in  the  country  of  their  origin:  Plum- 
mer  v.  Woodburne,  4  Barn.  &  C.  625;  Paul  v.  Eoy,  15  Beav.  433;  Smith 
V.  Nicolls,  5  Bing.  N.  C.  208;  Nouvion  v.  Freeman,  L.  E.  15  App. 
Cas,  1. 

In  the  case  of  domestic  judgments  the  courts  are  not  agreed  re- 
specting the  effect  of  an  appeal,  or  even  of  the  right  of  appcul 
therefrom,  but  the  rule  generally  prevailing  is,  that  neither  the  right 
of  appeal,  nor  au  appeal  actually  taken,  impairs  the  force  of  the 
judgment  nor  the  right  to  maintain  an  action  thereon  unless  accom- 
panied by  sonrc  undertaking  which  has  the  effect  of  staying  exe- 
cution: Freeman  on  Judgments,  see.  433.  The  same  rule  will 
ordinarily  be  applied  to  foreign  judgments.  They  will  not  be  en- 
forced when  not  enforceable  where  pronounced,  but  it  will  probably 
be  presumed  that  they  are  enforceable  there,  unless  some  law  to  thi 
contrary  is  produced,  or  it  appears  that  they  have  been  stayed  by 
some  undertaking  authorized  by  law  and  having  the  effect  of  sus- 
pending the  right  to  their  execution:  Scott  v.  Pilkington,  2  Best  6c 
S.  41,  8  Jur.,  N.  S.,  557,  31  L.  J.  Q.  B.  81,  6  L,  T.,  N.  S.,  81;  Vauquilin 
V.  Bonard,  15  Com.  B.,  N.  S.,  367. 

b.  A  Foreign  Judgment  does  not  Merge  the  Cause  of  Action  on 
Which  It  was  Founded. — Therefore,  if  the  party  who  has  recovered 
chooses  to  do  so,  he  may  waive  the  benefit  of  his  judgment  and  again 
sue  on  the  same  cause  of  action  in  the  courts  of  this  country:  Wood 
V.  Gamble,  11  Cush.  8,  59  Am.  Dec.  135;  Bonesteel  v.  Todd,  9  Midi. 
371,  80  Am.  Dec.  90;  Frazier  v.  Moore,  11  Tex.  755;  Eastern  T.  B. 
v.  Beebe,  53  Vt.  177,  38  Am.  Eep.  665;  Bank  of  Australasia  v.  Hardin j.', 
9  Com.  B.  661;  Eobertson  v.  Struth,  5  Q.  B.  941;  Smith  v.  Nicholls,  5 
Bing.  N.  C.  208,  7  Dowl.  262;  Hall  v.  Qilber,  11  East,  118;  Phillips 
V.  Hunter,  2  H.  Black.  403;  Lyman  v.  Brown,  2  Curt.  559,  Fed.  Cas. 
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No.  8629;  Bank  of  Australasia  v,  Nias,  16  Q.  B.  717.  Where,  how- 
ever, there  is  a  recovery  upon  a  cause  of  action  in  a  foreign  country 
■with  the  amount  of  which  the  plaintiff  is  not  satisfied,  it  would  seem 
that  any  action  which  he  might  bring  elsewhere  on  the  original 
cause  of  action,  if  maintainable,  could  not  release  him  from  the  prin- 
ciple of  res  judicata,  or  leave  him  at  liberty  to  again  contend  that 
the  amount  to  which  he  was  entitled  was  in  excess  of  that  awarded 
him  by  the  foreign  court.  At  all  events,  it  is  clear  that  if  he  accepis 
satisfaction  of  the  amount  thus  awarded,  he  may  not  maintain  any 
action  elsewhere  for  the  balance  which  he  claims  to  be  due:  Taylor 
V.  Holland  (1902),  1  K.  B.  676,  71  L.  J.  Q.  B.  278,  86  L.  T.,  N.  S.,  22S, 
50  West.  Eep.  558;  Barber  v.  Lamb,  8  Com.  B.,  N,  S.,  95,  29  L.  J.  C.  P. 
234. 

c.  Where  the  Judgment  is  Against  Natural  Justice.— The  remain- 
ing exceptions  or  restrictions  upon  the  effect  of  foreign  judgments 
commonly  spoken  of  in  the  opinions  of  the  courts  and  in  treatises 
upon  the  law  of  judgments  are  of  doubtful  existence,  and,  if  exist- 
ing, the  circumstances  in  which  they  should  be  applied  are  not  well 
settled.  Thus,  it  has  often  been  said  that  a  foreign  judgment  may 
be  disregarded  when  it  is  repugnant  to  natural  justice.  A  judgment 
may  be  regarded  as  repugnant  to  natural  justice  either  because  of  the 
action  of  the  court  on  the  merits,  or  because  of  its  action  in  the 
course  of  its  proceedings  anterior  to  judgment,  or  because  the  court 
was  so  constituted  as  to  presumably  deprive  it  of  its  judicial  charac- 
ter. Thus,  with  respect  to  domestic  judgments,  it  is  commonly  held 
that  they  are  void  when  pronounced  by  judges  disqualified  from  act- 
ing because  of  their  interest,  and  in  England,  it  has  been  held  that 
the  judgment  of  a  foreign  tribunal  composed  of  persons  interested  in 
the  property  in  dispute  who  have  decided  for  themselves  and  in 
their  own  favor,  should  be  disregarded:  Price  v.  Dewhurst,  8  Sim. 
279.  It  seems,  however,  to  be  quite  well  established  that  if  a  court 
has  jurisdiction  of  the  parties  and  the  subject  matter,  its  judgment 
on  the  merits  must  be  accepted  as  final  and  conclusive:  De  Coss-J 
Brissac  v.  Eathbone,  6  Hurl.  &  X.  301,  20  L.  J.  Ex.  238;  and  if  so, 
it  cannot  be  open  to  the  parties  in  a  subsequent  action  to  show  that 
such  judgment  was  contrary  to  natural  justice.  So,  the  mode  of 
proceeding  in  a  foreign  court  may,  in  our  judgment,  not  be  so  ade- 
quate for  the  establishment  of  discovery  of  the  truth,  or  it  may 
in  some  respects  furnish  the  losing  party  remedies  inadequate  for 
the  full  presentation  of  his  cause,  and  hence  it  may  be  argued  that 
the  result  was  not,  in  the  case  in  question,  so  conformable  to  justice 
as  it  might  or  should  have  been.  If  the  courts  of  a  foreign  country 
proceeded  without  jurisdiction  over  the  defendant,  or,  having  juris- 
diction, refused  him  a  hearing,  and  there  were  no  means  of  correct- 
ing this  action  or  securing  a  hearing  to  him  by  the  laws  of  the 
country,  the  action  of  the  court  can  hardly  be  deemed  judicial  or  its 
final  sentence  or  determination  and  judgment.     Cases  of  this  extreme 
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character  have  not  been  presented  for  consideration.  We  do  not  know 
of  any  instance  in  which  a  foreign  judgment  has  been  denied  effect 
because  against  natural  justice  either  in  the  mode  of  proceeding  or 
the  conclusion  reached.  On  the  other  hand,  in  so  far  as  the  question 
has  been  presented,  our  courts  have  not  admitted  that  the  effect 
of  these  judgments  can  be  avoided  by  proof  of  the  difference  between 
the  mode  of  procuring  testimony  or  the  attendance  of  witnesses,  or 
by  the  fact  that  such  difference  made  it  more  difficult  for  the  de- 
fendant to  establish  his  defense  than  if  he  were  sued  in  the  courts 
of  this  country:  Dunstan  v.  Higgins,  138  N.  Y.  70,  34  Am.  St.  Eep. 
431,  33  N.  E.  729;  Hilton  v.  Guyot,  42  Fed.  253,  159  U.  S.  113,  204, 
16  Sup.  Ct.  Eep.  139.  Nor  will  the  court  in  which  a  foreign  judgment 
is  relied  upon  inquire  respecting  irregularities  in  the  proceedings  of 
the  court  in  which  it  was  pronounced,  though  they  relate  to  the 
jurisdiction  over  the  person  of  the  defendant,  if  they  were  such  as 
might  have  been  urged  in  the  country  where  the  judgment  was  pro- 
nounced for  the  purposes  of  setting  aside  or  otherwise  avoiding  its 
effect.  "It  sounds  paradoxical  to  say  that  a  decree  of  a  foreign 
court  should  be  regarded  here  as  more  efficacious  or  with  more  re- 
spect than  it  is  entitled  to  in  the  country  in  which  it  was  pronounced. 
But  this  paradox  disappears  when  the  principles  on  which  English 
courts  act  in  regarding  or  disregarding  foreign  judgments  is  borne 
in  mind.  If  a  judgment  is  pronounced  by  a  foreign  country  over  per- 
sons and  in  a  matter  with  which  it  is  competent  to  deal,  English 
courts  never  investigate  the  propriety  of  the  proceedings  in  the  for- 
eign court,  unless  they  have  offended  against  English  views  of  sub- 
stantial justice.  Where  no  substantial  justice  according  to  the  Eng- 
lish notion  is  offended,  all  that  English  courts  look  to  is  the  finality 
of  the  judgment  and  the  jurisdiction  of  the  court,  in  this  sense  and 
to  this  extent— namely,  its  competence  to  entertain  the  sort  of  case 
which  it  did  deal  with,  and  its  competence  to  require  the  defendant 
to  appear  before  it.  If  the  court  had  jurisdiction  in  this  sense  and  t>> 
this  extent,  courts  of  this  country  never  inquire  whether  the  juris- 
diction has  been  properly  or  improperly  exercised,  provided  always 
that  no  substantial  injustice,  according  to  English  notions  has  been 
committed":  Pemberton  v.  Hughes  (1899),  L.  E.  1  Ch.  Div.  78,  80 
L.  T.  369,  47  Week.  Eep.  354,  68  L.  J.  Ch.  281. 

d.  Where  the  Judgment  is  Founded  on  Mistake  or  Misapprehen- 
sion of  the  Law. — There  are  many  dicta  asserting- that  a  foreign 
judgment  may  be  disregarded  when  founded  upon  mistake  or  misap- 
prehension of  the  law.  This  clearly  is  not  true  when  the  supposed 
mistake  or  misapprehension  relates  to  the  law  of  the  country  wherein 
the  judgment  was  pronounced,  for  it  would  manifestly  be  offensively 
impertinent  for  one  of  our  courts  to  assume  to  correct  a  court  of 
competent  jurisdiction  of  a  foreign  nation  in  the  interpretation  of 
its  own  law:  Scott  v.  Pilkington,  2  Best    &  S.  11,  31  L.  J.  Q.  B.  81, 
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8  Jur.,  N.  S.,  557,  6  L.  T.  21.  Probably  this  has  never  been  seriously 
■or  at  all  insisted  upon.  Possibly  it  may  be  urged  that  a  foreign 
judgment  may  be  disregarded  on  the  ground  that  the  court  rendering 
it  was  guilty  of  a  willful  and  contemptuous  disregard  or  defiance 
of  our  laws  in  a  matter  material  to  the  controversy.  We  can  scarcely 
assume,  however,  that  this  state  of  facts  can  appear  by  competent 
evidence  or  that,  in  the  absence  of  any  such  evidence,  one  of  our 
courts  can  presume  it  to  have  existed.  Whenever  our  laws  are  ma- 
terial to  a  controversy  in  the  courts  of  a  foreign  nation,  they  must 
be  treated  as  facts  which  it  is  the  duty  of  the  litigants  to  prova 
by  competent  and  satisfactory  evidence,  and  if  the  court  fails  to  give 
■due  force  to  such  laws  through  any  remissness  or  negligence  on  the 
part  of  the  litigants  to  call  them  to  the  attention  of  the  court,  this 
•certainly  cannot  entitle  the  unsuccessful  litigant  to  have  the  resulting 
judgment  disregarded  by  the  courts  of  this  country.  To  so  hold  would 
be  to  declare  him  entitled  to  take  advantage  of  his  own  wrong  or  neg- 
lect: MacDonald  v.  Grand  Trunk  Ky.  Co.,  71  N.  H.  448,  93  Am.  St. 
Eep.  550,  52  Atl.  982.  But  it  is  undoubtedly  now  well  established 
in  England  that  the  effect  of  a  foreign  judgment  cannot  be  destroyed 
or  diminished  by  showing  that  the  court  pronouncing  it  was  influ- 
•enced  or  controlled  by  mistake  or  misapprehension  of  the  English 
law:  Castrique  v.  Imrie,  39  L.  J.  Com.  P.  350,  L.  E.  4  H.  L.  414,  23 
L.  J.  48,  19  Week.  Eep.  1;  Godard  v.  Gray,  40  L.  J.  Q.  B.  62,  L.  E.  (i 
Q.  B.  129,  24  L.  T.  89,  19  Week  Eep.  348;  Tnifort  v.  Blanc,  57  L. 
J.  Ch.  135,  36  Ch.  D.  600,  75  L.  T.  674,  26  Week.  Eep.  163.  The 
authority  of  the  courts  thus  deciding,  after  full  argument  and  mature 
deliberation,  must  necessarily  be  accorded  great  weight  in  this  coun- 
try, and  result  in  decisions  of  like  purport  when  the  question  shall 
be  presented  to  our  courts  for  determination, 

e.  Avoiding  or  Disregarding  for  Fraud.— There  is  no  doubt  that 
a  foreign  judgment  may  be  avoided  or  disregarded  for  fraud:  Eankin 
V.  Goddard,  54  Me.  28,  89  Am.  Dee.  718,  55  Me.  389,  Lazier  v.  West- 
cott,  26  N.  Y.  146,  82  Am.  Dec.  404;  Eeimers  v.  Druce,  23  Beav.  145; 
Price  V.  Dewhurst,  8  Sim.  279;  Henderson  v.  Henderson,  6  Q.  B.  288; 
Camnroll  v.  Sewell,  3  Hurl.  &  N.  617;  Aboulofl  v.  Onnenliei'i'fT.  L. 
E.  10  Q.  B.  295,  52  L.  J.  Q.  B.  1,  47  L.  T.,  N.  S.,  325,  31  Week.  Eep. 
57;  Ochsenbein  v.  Papelier,  L.  E.  8  Ch.  695,  21  Week.  Eep.  51G,  28  L. 
T.,  N.  S.,  58,  459.  In  this  respect  the  law  applicable  to  domestic 
and  foreign  judgments  does  not  differ,  unless  it  be  in  one  respect. 
As  to  domestic  judgments,  it  must  be  borne  in  mind  that  it  is  not 
fraud  in  the  cause  of  action,  but  fraud  in  its  management,  which 
entitles  a  party  to  relief.  The  fraud  for  which  a  judgment  may  be 
vacated  or  enjoined  in  equity  must  be  in  the  procurement  of  the 
judgment.  If  the  cause  of  action  is  vitiated  by  fraud,  this  is  a  de- 
fense which  must  be  interposed,  and  unless  its  interposition  is  pre- 
vented by  fraud,  it  cannot  be  asserted  against  the  judgment:  Watts 
v.  Frazer,  SO  Ala.  1S6;   Zellerbach  v.  Allenberg,  67   Cal.  296,  7  Pac. 
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908;  Payne  v.  O'Shea,  84.  Mo.  129;  Griffith  v.  Reynolds,  4  Gratt.  46;. 
Muscatine  v.  Mississippi  R.  R.  Co.,  1  Dill.  536,  Fed.  Cas.  No.  9971; 
"for  judgments  are  impeachable  for  those  frauds  only  which  ar© 
extrinsic  to  the  merits  of  the  case,  and  by  which  the  court  has  beeu 
imposed  upon  or  misled  into  a  false  judgment.  They  are  not  im- 
peachable for  frauds  relating  to  the  merits  between  the  parties. 
All  mistakes  and  errors  must  be  corrected  from  within  by  motion  for 
a  new  trial,  or  to  reopen  the  judgment,  or  by  appeal."  Amador  etc. 
Co.  V.  Mitchell,  59  Cal.  168.  In  England  it  is  certainly  true  that  this 
rule  does  not  apply  to  foreign  judgments,  and  that  they  may  b© 
avoided  for  fraud,  though  in  maintaining  this  defense  it  is  necessary 
to  relitigate  the  original  cause  of  action,  and  to  show  that  the  judg- 
ment was  procured  by  the  fraud  of  one  of  the  parties  at  the  trial  of 
the  action  in  offering  in  evidence  forbidden  documents  or  perjured 
testimony:  Vadal  v.  Lawes,  25  Q.  B.  Div.  310,  63  L.  T.  128,  38 
Week.  Rep.  594;  Abouloff  v.  Oppenheim,  10  Q.  B.  Div.  295;  Crozat  v. 
Brogden  (1894),  2  Q.  B.  30.  In  the  United  States  the  question  has 
not,  so  far  as  we  know,  been  determined.  In  Hilton  v.  Guyot,  42^ 
Fed.  253,  an  opinion  was  pronounced  decidedly  the  reverse  of  that 
of  the  English  court,  but  when  the  cause  was  removed  to  the  supremo 
court  of  the  United  States  on  a  writ  of  error,  it  regarded  the  question 
as  so  doubtful  that  it  preferred  to  express  no  opinion  thereon  and  tO' 
determine  the  case  upon  another  ground  which  it  deemed  entirely 
satisfactory:   Hilton  v.   Guyot,   159  U.  S.  210,  16  Sup.   Ct.  Rep.   139. 

VI.  Exceptions  and  Limitations,  Whether  Applicable  to  the  Citizens 
of  the  Foreign  Nations  or  to  Persons  Voluntarily  Resorting  to  Its 
Courts. 

The  cases  in  which  limitations  and  restrictions  have  been  imposed 
upon  foreign  judgments  ^.re  nearly  all  related  to  the  rights  of  persons 
who,  though  within  the  jurisdiction  of  the  court  pronouncing  the 
judgment,  had  not  voluntarily  resorted  to  it,  and  were  not  citizen*; 
of  the  country.  "The  extraterritorial  effect  of  judgments  in  per- 
sonam at  law  or  in  equity  may  differ  according  to  the  parties  to  the- 
cause.  A  judgment  of  that  kind  between  two  citizens  or  residents 
of  the  country,  and  thereby  subject  to  the  jurisdiction  in  whica 
it  is  rendered,  may  be  held  conclusive  as  between  them  everywhere. 
If  a  foreigner  invokes  the  jurisdiction  by  bringing  an  action  against 
a  citizen,  both  may  be  held  by  a  judgment  in  favor  of  either,  [f 
a  citizen  sues  a  foreigner,  and  judgment  is  rendered  in  favor  of 
the  latter,  both  may  be  held  equally  bound":  Hilton  v.  Guyot,  15') 
U.  S.  113,  170,  16  Sup.  Ct.  Eep.  139. 

VII.     Foreign  Judgments  in  Rem. 
a.     General  Principles  Applicable  to.— The  distinguishing  character- 
istics of  a  judgment  in  rem,  strictly  speaking,  is   that  it  is  binding 
upon   all  persons,   or,   as  is   sometimes   said,   upon   the   whole   world.. 
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Such  being  the  case,  the  rules  applicable  to  foreign  judgments  in  rem 
must  be  the  same  as  those  applicable  to  domestic  judgments  of  the 
same  character,  but  subject  generally  to  the  restrictions  and  limitations 
hereinbefore  pointed  out  respecting  foreign  judgments  in  personam. 
Among  these  are,  that  the  jurisdiction  of  a  court  is  always  subject 
to  inquiry  and  its  decisions  and  judgments  to  being  disregarded  if 
want  of  such  jurisdiction  can  be  affirmed:  Wheelwright  v.  Depeyster, 
1  Johns.  473,  3  Am.  Dec.  345;  and  that  the  judgment  may  be  im- 
peached for  fraud:  Shand  v.  Du  Boisson,  L.  E.  18  Eq.  283;  Messina 
V.  Petrocochino,  L.  E.  4  P.  C.  114.  Like  other  foreign  judgments, 
they  are  not  impeachable  for  error  or  mistake  of  law:  Williams  v. 
Armroyd,  7  Cranch,  423;  Castrique  v,  Surrie,  L.  E.  4  H.  L.  414;  and 
are  conclusive  of  the  questions  necessarily  determined  by  them: 
Brown  v.  Union  etc.  Co.,  4  Day,  179,  4  Am.  Dec.  204;  Williams  v. 
Preston,  3  J.  J.  Marsh.  600,  20  Am.  Dec.  179;  CucuUu  v.  Louisiana 
etc.  Co.,  5  Mart.,  N.  S.,  464,  16  Am.  Dec.  199;  Monroe  v.  Douglas, 
4  Sand.  Ch.  126;  Ocean  etc.  Co.  v.  Frances,  2  Wend.  64,  19  Am.  Dec. 
549;  Armroyd  v.  Williams,  2  Wash.  C.  C.  508,  Fed.  Cas.  538;  Williams 
V.  Armroyd,  7  Cranch,  423;  Minna  Craig  S.  S.  Co.  v.  Chartered  M.  B. 
(1897),  66  L.  J.  Q.  B.  339,  Q.  B.  460,  76  L.  T.  310,  45  Week.  Eep.  338. 
Want  of  jurisdiction  may  exist  either  because  the  court  rendering 
the  judgment  did  not  have  jurisdiction  over  the  subject  matter  under 
the  laws  of  the  country  or  of  nations,  or  because  of  its  proceedings 
whereby  it  omitted  some  essential  prerequisite  to  acquiring  the  right 
to  pronounce  judgment,  or  in  refusing  to  give  the  parties  in  interest 
an  opportunity  to  be  heard  in  defense:  Windsor  v.  McVeigh,  93  U. 
S.  279;  Hassall  v.  Wilcox,  130  U.  S.  493,  9  Sup.  Ct.  Eep.  590;  Brad- 
street  v.  Neptune  etc.  Co.,  3  Sum.  600,  Fed.  Cas.  No.  1793;  Sawyer  v. 
Maine  etc.  Co.,  12  Mass.  291.  Where  any  tangible  thing  is  actually 
seized  and  taken  into  the  possession  of  the  court  or  its  officers,  there 
can  be  little  or  no  difficulty  in  determining  whether  the  court  had 
jurisdiction  of  the  subject  matter  under  the  laws  of  the  country  or 
of  nations,  and  if  so,  whether  it  so  pursued  that  jurisdiction  as  to 
give  validity  to  its  judgments,  but  judgments  in  rem,  as  is  well  known, 
are  not  confined  to  judgments  against  tangible  things  so  seized  and 
taken  into  possession,  but  may  determine  the  status  of  a  particular 
subject  matter  where  nothing  is  taken  into  the  possession  of  the  court 
and  where  there  is  no  monition  or  other  process  directed  to,  or  served 
upon,  any  particular  thing,  and  where  the  method  of  acquiring  jur- 
isdiction is  by  service  of  process  on  some  particular  person  primarily 
affected  thereby.  So,  too,  there  is  another  class  of  cases  the  judg- 
ments in  which  possess  some  of  the  characteristics  of  judgments  in 
rem,  though  the  form  of  proceeding  is  in  personam,  as  in  cases  of 
suits  and  actions  to  determine  title  to,  or  to  enforce  liens  and  other 
claims  against  property,  real  or  personal.  In  all  these  cases  the  ques- 
tion of  paramount  importance  is,  Did  the  court  have  jurisdiction  of 
the  subject  matter  and  so  pursue  it  that  its  judgment  must  be  respected 
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wherever  brought  into  question?  We  shall  devote  the  remainder  of 
this  note  to  the  consideration  of  the  more  important  classes  of  actions 
here  referred  to,  in  so  far  as  they  involve  questions  of  jurisdiction. 

b.  Quasi  Judgments  in  Rem.— Under  this  heading  we  include  those 
judgments  which,  though  in  form  in  personam,  enforce  liens  or  other 
claims  against  property,  or  determine  title  thereto,  or  the  right  to 
the  possession  thereof,  and  must  be  conceded  the  effect  of  enforcing 
such  liens  or  claims,  or  determinging  such  title,  or  right  to  possession, 
though  the  defendant  was  not  served  with  process  within  the  terri- 
tory of  the  nation  and  did  not  voluntarily  submit  himself  or  his 
property  to  the  jurisdiction  of  its  courts.  In  every  case  in  whicli 
property  is  actually  within  the  territorial  limits  of  a  state  or  nation, 
its  authority  over  such  property  must  be  conceded,  together  with  its 
power  to  empower  its  courts  to  determine  the  right  to  such  property 
and  to  its  possession,  and  to  enforce  liens  and  other  claims  which  may 
be  asserted  against  it,  notwithstanding  the  owner  or  some  other  party 
in  interest  is  not,  and  cannot  be,  served  with  process  within  the 
state  or  nation.  These  judgments  rarely  become  material  in  a  con- 
troversy beyond  the  limits  of  the  territory  of  the  nation  where  they 
were  pronounced,  but  when  they  do,  they  must,  if  valid  where  entered, 
be  conceded  force  and  given  effect,  except  in  so  far  as  they  seek  to  im- 
pose a  personal  liability  on  a  person  not  served  with  process  within  the 
limits  of  the  nation  whose  judgment  is  in  question:  Note  to  Alley  v. 
Oaspari,  6  Am.  St.  Kep.  181;  Perkins  v.  Wakeman,  86  Cal.  583,  21 
Am.  St.  Eep.  67,  25  Pac.  51;  Loaiza  v.  Superior  Court,  85  Cal.  31, 
20  Am.  St.  Eep.  210,  24  Pac.  712;  Murray  v.  Murray,  115  Cal.  276, 
56  Am.  St.  Eep.  97,  47  Pac.  40;  Farmers'  etc.  Co.  v.  Postal  etc.  Co., 
55  Conn.  334,  3  Am.  St.  Eep.  53,  11  Atl.  184;  People  v.  Simon,  176 
111.  165,  68  Am.  St.  Eep.  184,  52  N,  E.  915;  Knudson  v.  Litchfield, 
87  Iowa,  121,  54  N.  W.  201;  Venable  v.  Dutch,  37  Kan,  515,  1  Am. 
St.  Eep.  260,  15  Pac.  520;  Sheperd  v.  Ware,  46  Minn.  3  77,  24  Am.  St. 
Eep.  214,  48  N.  W.  774;  Corson  v.  Shoemaker,  55  Minn.  386,  57  N, 
W.  134;  Lantry  v.  Parker,  37  Nob.  357,  55  N.  W.  964;  Hardy  v. 
Beaty,  84  Tex.  568,  31  Am.  St.  Eep.  86,  19  S.  W.  780;  Wimer  v. 
Wimer,  82  Va.  890,  3  Am.  St.  Eep.  126,  5  S.  E.  536;  Arndt  v.  Griggs, 
134  U.  S.  316,  10  Sup.  Ct.  Eep.  557;  "Wehrman  v.  Conklin,  155  U. 
S.  332,  15  Sup.  Ct.  Eep.  129;  Dick  v.  Foraker,  155  U.  S.  411,  15 
Sup.  Ct.  Eep.  124;  Lynch  v.  Murphy,  161  U.  S.  251,  16  Sup  Ct. 
Eep.  523;  Porter  etc.  Co.  v.  Baskin,  43  Fed.  328;  Morris  v.  Graham, 
51  Fed.  56;  Meyer  v.  Kuhn,  65  Fed,  712;  Mcrritt  v.  American  etc. 
Co.,  79  Fed.  235,  49  U.  S.  App.  98. 

c.  Judgments  in  Attachment  and  Garnishment.— An  attachment 
may  be  effected  (1)  of  personal  property  which,  in  the  process  of 
the  attachment,  was  taken  iTito  the  possession  of  the  court  or  of 
the  officer  levj-ing  the  writ;  (2)  of  real  property,  the  possession  of 
•which  is  ordinarily  not  disturbed  at  all;  and  (3)   of  choses  in  action 
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of  such  a  character  that  the  levying  officer  cannot  take  possession 
and  of  which  possession  on  his  part  is  therefore  dispensed  with. 
In  all  these  cases,  the  laws  of  the  nation  wherein  the  property 
is  situate  may  unquestionably  provide  for  some  appropriate  method 
of  levying  the  writ  of  attachment,  and  for  a  final  judgment  in 
the  action  or  proceeding  for  the  enforcement  of  which  the  attach- 
ment shall  be  deemed  a  lien,  and  for  the  sale  of  the  property  in 
satisfaction  of  such  judgment,  or  fqr  some  other  method  where  a 
sale  is  not  an  available  means  of  appropriating  the  property  to- 
ward such  satisfaction,  nor  is  the  power  to  thus  provide  at  all 
limited  by  the  fact  that  the  owner  of  the  property  or  the  person 
to  whom  the  debt  is  owing  is  not  a  citizen  of,  nor  present  within, 
the  country,  or  served  with  process  within  its  limits.  A  judg- 
ment in  an  attachment  suit  followed  by  a  sale  of  the  property,  while 
not  conclusive  against  the  whole  world  or  against  any  person  not 
a  party  to  the  action,  nevertheless,  if  regular,  operates  as  a  transfer 
of  the  title  of  all  who  are  parties  and  served  with  process  in  any 
mode  sanctioned  by  law,  irrespective  of  their  citizenship  or  the 
place  or  mode  of  service:  Freeman  on  Judgments,  sec.  607a;  Ander- 
son V.  Goff,  72  Gal.  65,  1  Am.  St.  Rep.  34,  13  Pac.  73;  Blanc  v.  Pay- 
master Mining  Co.,  95  Gal.  530,  29  Am.  St.  Eep.  153,  30  Pac.  765; 
Brown  v.  Campbell,  100  Cal.  635,  38  Am.  St.  Eep.  316,  35  Pac.  433; 
iVational  Bank  v.  Peters,  51  Kan.  62,  32  Pac.  637;  State  v.  Eddy, 
10  Mont.  311,  25  Pac.  1032, 

For  the  purpose  of  subjecting  to  attachment  and  execution  choses 
in  action,  it  is  generally  conceded  that  the  situs  of  the  debt  follows 
the  person  of  the  debtor,  and  they  therefore  may  be  attached  or 
levied  upon  under  execution,  where  the  local  laws  authorize  such  at- 
tachment or  levy,  at  any  place  or  within  any  state  or  nation  where 
he  can  be  found,  and  if  any  judgment  or  order  is  there  made  which 
he  is  under  obligation  to  obey,  his  obedience  protects  him  elsewhere, 
though  the  creditor  was  not  a  citizen  of,  nor  at  any  time  present 
within  the  limits  of,  the  state  or  nation:  Note  to  National  Bank 
V.  Furtiek,  69  Am.  St.  Eep.  118;  Lancashire  etc.  Go.  v.  Gorbetts, 
165  111.  592,  56  Am.  St.  Eep.  275,  46  N.  E.  631;  Wyeth  etc.  Go.  v. 
Lang,  54  Mo.  App.  147,  127  Mo.  242,  48  Am.  St.  Eep.  626,  29  S. 
W.  1010;  Douglas  v.  Phoenix  etc.  Co.,  138  N.  Y.  209.  3i  a-o.  «r. 
Eep.  448,  33  N.  E.  938;  Berry  v.  Davis,  77  Tex.  191,  19  Am.  St.  Eep. 
748,  13  S.  W.  978;  Eeimers  v.  Seatco  M.  Co.,  70  Fed.  573,  37  U.  S. 
App.  426, 

d.  Decrees  of  Divorce,— A  decree  of  divorce,  if  valid,  determines 
the  status  of  the  parties  thereto  and  is  conclusive  of  that  status, 
not  only  as  between  them,  but  as  against  all  others.  Such  being 
the  case,  it  is  of  the  utmost  importance  to  ascertain  what  courts 
Lave  jurisdiction  of  that  status,  so  as  to  adjudge  concerning  it  with 
such  effect.  In  the  first  place,  it  may  be  conceded  that  where  botli 
husband   and   wife   are    domiciled   within   a   nation,   its    courts   hav3 
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jurisdiction  over  them  and  a  consequent  authority  to  decree  their 
divorce,  and  that  such  decree  is  binding  wheresoever  it  may  be 
drawn  in  question:  Cheely  v.  Clayton,  110  U.  S.  701,  4  Sup.  Ct.  Rep. 
328;  Pemberton  v.  Hughes  (1899),  L.  E.  1  Ch.  Div.  781,  80  L.  T. 
369,  47  Week.  Rep.  354,  68  L.  J.  281;  Le  Mesurier  v.  Le  Mesurier 
(1895),  64  L.  J.  P.  C.  97,  App.  Cas.  517,  11  Rep.  527,  72  L.  T.  873j 
and  that  the  reverse  of  this  proposition  is  true;  namely,  that  if 
neither  party  is  domiciled  in,  or  a  bona  fide  resident  of,  a  state  or 
nation,  its  courts  cannot  grant  any  divorce  which  will  be  binding 
elsewhere  if  the  defendant  was  not  personally  within  the  jurisdic- 
tion and  served  with  process  therein,  and  that  a  residence  assumed 
and  maintained  merely  for  the  purpose  of  giving  the  court  jurisdic- 
tion is  a  fraud  upon  the  law  and  wholly  ineffective:  Watkins  v. 
Watkins,  125  Ind.  163,  21  Am.  St.  Rep.  217,  25  N.  E.  175;  St.  Sur© 
v.  Lindsfelt,  82  Wis.  346,  33  Am.  St.  Rep.  50,  52  N.  W.  308;  Bell 
V.  Bell  181  U.  S.  175,  21  Sup.  Ct.  Rep.  551;  Streitwolf  v.  Streitwolf, 
181  U.  S.  179,  21  Sup.  Ct.  Rep.  553.  Husband  and  wife  may,  how- 
ever, in  good  faith,  be  domiciled  and  resident  within  different  states 
or  nations,  for  while  ordinarily  the  domicile  of  the  wife  is  the  same 
as  that  of  her  husband,  this  rule  becomes  inapplicable  when  they 
have,  in  fact,  acquired  different  domiciles  and  a  cause  exists  for 
which  one  is  entitled  to  a  divorce  from  the  other.  It  was  at  one 
time,  to  some  extent,  insisted  in  the  United  States  that  a  husband 
or  wife  could  not  be  compelled  to  appear  in  another  state  than 
that  of  his  or  her  domicile  or  residence  for  the  purpose  of  contest- 
ing a  suit,  and  hence  that  every  decree  of  divorce  rendered  against 
a  defendant  in  a  state  of  which  he  or  she  was  not  a  resident  was. 
inoperative,  at  least  beyond  the  limits  of  the  state  wherein  it  was 
granted,  unless  the  defendant  had  been  served  with  process  in  th'> 
latter  state  or  had  voluntarily  appeared  in  the  action  therein  t 
Jones  V.  Jones,  108  N.  Y.  415,  2  Am.  St.  Rep.  447,  15  N.  E.  707; 
Atherton  v.  Atherton,  155  N.  Y.  129,  63  Am.  St.  Rep.  650,  49  N.  E. 
933.  The  weight  of  authority,  however,  in  this  country  has  always 
been  to  the  effect  that  a  party  entitled  to  a  divorce  may  bring  a 
suit  therefor  in  the  state  in  which  he  has  a  bona  fide  domicile,, 
whether  the  marriage  was  celebrated  there  or  not,  and  whether  tho 
defendant  is,  or  ever  has  been,  a  resident  therein,  and  that  judg- 
ment in  such  action,  if  regular  and  valid  where  entered,  operates. 
as  a  decree  in  rem,  dissolving  the  marriage  relation  and  establish- 
ing the  fact  that  the  parties  are  no  longer  husband  and  wife:  Free- 
man on  Judgments,  sees.  581,  584;  Felt  v.  Felt,  59  N.  J.  Eq.  60G, 
83  Am.  St.  Rep.  612,  45  Atl.  105,  49  Atl.  1071.  This  latter  view  has 
at  length  met  the  approval  of  the  supreme  cmirt  of  tlic  T'-ited 
States:  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct.  Rep.  544. 

The  courts  of  England  will  exercise  jurisdiction  over  a  suit  for 
divorce  instituted  by  a  foreigner,  though  the  marriage  did  not  take 
place,  and  the  cause  for  divorce  did  not  arise,  within  that  country,. 


June,  1903.J         Tremblay  v.  Aetna  Life  Ins.  Co.  555 

if  the  parties  are  in  good  faith  domiciled  therein  and  not  present 
merely  casually  or  as  travelers:  Gillis  v.  Gillis,  8  I.  E.  Eq.  597;  Brodie 
V.  Brodie,  2  Swab.  &  T.  259,  30  L.  J.  P.  185,  4  L.  T.  307,  9  Week. 
Eep.  815;  Wilson  v.  Wilson,  41  L.  J.  P.  33,  L.  E.  2  P.  43o,  26  L.  T. 
108,  20  Week.  Eep.  373;  Nibovet  v.  Mbovet,  4  P.  D.  1;  48  L.  J. 
P.  1,  39  L.  T.  486,  27  Week.  Eep.  203.  With  respect  to  marriages 
contracted  in  England  between  citizens  of  that  country,  it  was 
at  one  time  doubted  Tvhether  its  courts  would  recognize  a  foreign 
decree  undertaking  to  divorce  them.  It  is  certain,  of  course,  that 
they  will  not  recognize  such  a  decree  if  between  persons  not  bona 
fide  domiciled  in  the  country  where  it  was  pronounced:  Shaw  v. 
Gould,  37  L.  J.  Ch.  433,  L.  E.  3  H.  L,  55,  18  L.  T.  833;  Dolphin  v. 
Eobins,  7  H.  L,  Cas.  390  Macq.  H,  L.  563,  29  L.  J.  P.  11,  5  Jur., 
N.  S.,  1271,  7  Week.  Eep.  674;  but  the  opinions  in  the  decisions  so 
aflfirming  tend  to  support  the  conclusion  that  the  foreign  decree  may 
be  sustained  and  respected,  if  the  parties  thereto  were  bona  fida 
and  permanently  domiciled  in  the  country  whose  court  undertook 
to  divorce  them:  Scott  v.  Attorney  General,  11  P.  D.  128,  55  L.  .J. 
P.  57,  56  L.  T.  924,  50  J.  P.  824.  The  courts  of  England,  however, 
do  not  sanction  the  view  which  has  finally  prevailed  in  the  United 
States,  that  the  separation  of  the  parties  and  the  accruing  of  a 
cause  of  divorce  between  them  may  entitle  them  to  separate  domi- 
ciles. Hence,  it  would  appear  to  be  certain,  where  a  marriage  is 
contracted  in  England  between  citizens  thereof,  its  courts  will  not 
respect  a  decree  of  divorce  granted  in  a  foreign  country  at  the 
instance  of  the  wife,  though  she  is  bona  fide  and  permanently 
rpsidinsr  therein,  if  her  husband  retain  his  English  domicile:  Green 
V.  Green  (1893),  P.  89,  62  L.  J.  P.  112,  1  Eep.  507,  68  L.  T.  261,  21 
Week.  Eep.  591;  Le  Seur  v.  Le  Seur,  L.  E.  1  P.  D.  139. 

e.  Foreign  Proceedings  in  Bankruptcy  and  Insolvency  may  be 
considered,  (1)  with  reference  to  their  effect  upon  the  title  to  the 
property  of  the  bankrupt  or  insolvent;  and  (2)  to  their  effect  upon 
his  obligations,  and  the  consequent  right  of  his  creditors  to  en- 
force such  obligations  notwithstanding  any  discharge  therefrom 
granted  by  the  judgment  of  the  foreign  court  of  bankruptcy  or  in- 
solvency. Conveyances  and  assignments  authorized  and  directed  by 
such  court,  and  made  by  one  of  its  officers,  or  coerced  from  the 
bankrupt  or  insolvent,  doubtless  transfer  the  title  to  his  property 
situate  within  the  territorial  limits  of  the  state  or  nation  in  whose 
courts  the  proceedings  are  conducted,  or  upon  vessels  which,  thougti 
upon  the  high  seas,  are  deemed  a  part  of  such  state  or  nation: 
Smith  V.  Eaton,  36  Me.  298,  58  Am.  Dec.  746;  Abraham  v.  Plestoro, 
3  Wend.  538,  20  Am.  Dec.  738;  Crapo  v,  Kelly,  16  Wall.  610;  Geil- 
inger  v.  Phillippi,  133  IT.  S.  257,  10  Sup.  Ct.  Eep.  266;  but  as  to 
property  situate  beyond  those  limits  such  transfers  are  inoperative: 
Walters  v.  Whitlock,  9  Fla.  86,  76  Am.  Dec.  607;   United  States  v. 
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Bank  of  United  States,  8  Eob.  (La.)  262,  414;  Saunders  v.  Williams, 
5  N.  H.  213;  Sturtevant  v.  Armaby  Co.,  66  N.  H.  557,  49  Am.  St. 
Eep.  627,  23  Atl.  368;  Johnson  v.  Hunt,  23  Wend.  91;  Oakey  v.  Ben- 
nett, 11  How.  33;  Watkins  v.  Holman,  16  Pet.  26;  Security  T.  Co. 
V.  Dodd,  173  U.  S.  629,  19  Sup.  Ct.  Eep,  545.  Thus  in  England  un- 
der an  assignment  in  bankruptcy  does  not  so  operate  upon  tlio 
property  of  the  bankrupt  then  situate  in  this  country  as  to  prevent 
its  subsequent  seizure  under  execution  or  attachment  by  American 
creditors:  Blake  v.  Williams,  6  Pick.  286,  17  Am.  Dec.  372;  Milne  v. 
Moreton,  6  Binn.  353,  6  Am.  Dec.  466;  nor  does  such  assignment 
seem  to  have  any  effect  whatever  as  to  property  in  this  country: 
Dawes  v.  Boyleston,  9  Mass.  337,  6  Am.  Dec.  72;  Abraham  v.  Ples- 
toro,  3  Wend.  538,  20  Am,  Doc.  738;  Willits  v.  Waite,  25  N.  Y.  583; 
Ackerman  v.  Cross,  40  Barb,  486;  Kelly  v,  Crapo,  45  N.  Y.  90,  6 
Am,  Eep,  35;  Osgood  v.  Maguire,  61  N.  Y.  529;  unless,  perhaps,  in  a 
■controversy  between  the  bankrupt  and  his  assignees:  Holmes  v,  Eem- 
sen,  4  Johns.  Ch.  489,  8  Am.  Dec.  581;  Eobinson  v.  Crowder,  4  Mc- 
Cord,  519,  17  Am.  Dec.  762. 

A  discharge  grsjited  to  a  bankrupt  or  insolvent  is  inoperative  ia 
his  favor  or  against  every  person  over  whom  the  court  had  juris- 
diction. Over  the  creditors  resident  in  the  state  or  nation  where- 
in the  discharge  is  granted,  it  has  undoubted  jurisdiction,  and  the 
discharge  is  valid  and  operative  against  them,  both  here  and  else- 
where, unless  its  effect  is  annulled  or  limited  by  some  constitutional 
inhibition  or  restriction:  Norton  v.  Cook,  9  Conn.  314,  23  Am.  Dec. 
342,  and  note;  Baker  v.  Wheaton,  5  Mass.  509,  4  Am.  Dec.  71,  and 
note;  Blanchard  v.  Eussell,  13  Mass.  1,  7  Am.  Dec.  106,  and  noto; 
Peck  V.  Hibbard,  2G  Vt.  702,  62  Am.  Dec.  605;  and  if  both  tha 
creditor  and  debtor  are  residents  of  the  state  or  nation,  it  is  of 
no  consequence  that  the  contract  was  made  and  is  to  be  performed 
elsewhere:  Marsh  v.  Putnam,  3  Gray,  551.  As  against  nonresidents 
who  have  not  appeared  in  the  foreign  court,  nor  in  any  way  sub- 
mitted either  their  claims  or  their  persons  to  its  jurisdiction,  any 
discharge  granted  by  it  must  generally  be  wholly  ineffective  iii 
any  other  state  or  country:  Scamman  v.  Bonslett,  118  Cal.  93,  62 
Am.  St.  Eep.  226,  50  Pae.  272;  Norton  v.  Cook,  9  Conn.  312,  23  Am. 
Dec.  342;  Mitchel  v.  McMillan,  3  Mart.  (La.)  676,  6  Am.  Dec.  690: 
Swift  v.  Winchester,  96  Me.  480,  90  Am.  St.  Eep.  414,  52  Atl.  1017; 
Pattee  v.  Paige,  163  Mass.  352,  47  Am.  St.  Eep,  459,  40  N.  E.  108; 
Chase  v.  Henry,  166  Mass.  577,  55  Am.  St.  Eep.  423,  44  N.  E.  988; 
Vanuxem  v.  Hazlehursts,  4  N.  J.  L.  192,  7  Am.  Dec.  582;  Stirn  v. 
McQuade,  66  N.  H.  403,  49  Am.  St.  Eep.  623,  22  Atl.  451;  Whits 
V.  Canfield,  7  Johns.  117,  5  Am.  Dec.  249;  Smith  v.  Smith,  2  Johns. 
235,  3  Am.  Dec.  410,  and  note;  Munroe  v.  Guilliaume,  3  Keyes,  30, 
3  Abb.  App.  334;  Smith  v,  Buchanan,  5  East,  6.  It  was  for  a  long 
time  insisted  that  the  place  where  a  contract  was  made  or  was  to 
be   performed   was    of    controlling   importance   in    determining   wha& 
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courts  had  jurisdiction  to  discharge  it,  and  that,  though  the  creditor 
was  a  resident  of  another  state  or  nation,  his  residence  did  not  carry 
with  it  the  debt  due  to  him,  so  that  the  courts  where  it  was  created 
might  not  discharge  the  debtor  from  all  obligations  to  pay  it,  or,  at 
least,  might  excuse  those  courts  from  maintaining  any  proceedings 
to  enforce  it:  Very  v.  McHenry,  29  Me.  206;  Long  v.  Hammond,  40 
Me.  204;  May  v.  Breed,  7  Cush.  15,  54  Am.  Dec.  700;  Ballantine  v. 
Golding,  1  Cooke,  487;  Potter  v.  Brown,  5  East,  124;  In  re  Kingsley, 
1  Low,  221,  Fed.  Cas.  No.  7819;  Gardiner  v.  Houghton,  2  Best  & 
S.  743.  These  decisions  are,  however,  necessarily  in  conflict  with 
the  principles  adopted  and  enforced  by  the  supreme  court  of  tha 
United  States,  as  well  as  by  other  courts,  to  the  effect  that  a  bank- 
ruptcy or  insolvency  statute  can  have  no  extraterritorial  operation, 
and  that  a  citizen  of  one  state  cannot  be  required  to  appear  in  the 
courts  of  another  and  submit  to  their  exercise  of  jurisdiction  ovor 
him,  or  to  their  discharge  of  an  obligation  due  him,  though  it  was 
created  or  is  to  be  performed  in  the  state  where  such  courts  sit 
and  have  jurisdiction:  Anderson  v.  Wheeler,  25  Conn,  613;  Felch  v. 
Bugbee,  48  Me.  9,  77  Am.  Dec.  203;  Pullen  v.  Hilman,  84  Me.  129, 
30  Am.  St.  Eep.  340,  24  Atl.  795;  Murphy  v.  Manning,  134  Mass. 
488;  Phoenix  Nat.  Bank  v.  Batcheller,  151  Mass.  590,  24  N.  E.  917; 
Whitney  v.  Whiting,  35  N.  H.  457;  Baldwin  v.  Hale,  1  Wall.  223; 
Denny  v.  Bennett,  128  U.  S.  489,  9  Sup.  Ct.  Eep.  134.  It  is,  perhaps, 
not  yet  clearly  settled  what  is  such  an  appearance  on  the  part  of 
a  nonresident  creditor  in  insolvency  or  bankruptcy  proceedings  as 
will  bind  him  by  the  discharge  granted  therein.  It  is  clear  that 
his  interposing  objections  to  the  discharge  is  not  such  an  appearance; 
Note  to  Murray  v.  Eoberts,  15  Am.  St.  Eep.  213.  He  may,  however, 
in  any  dividends  which  are  declared,  be  included  among  the  cred- 
itors entitled  to  participation,  and  then  the  question  arises  whether 
his  mere  receipt  of  such  dividends  is  a  waiver  of  the  objections 
which  he  is  entitled  to  urge  against  the  jurisdiction  of  the  court 
precluding  him  from  subsequently  insisting  that  the  obligation  due 
to  him  has  not  been  discharged;  and  the  weight  of  authority  is  in 
favor  of  the  proposition  that  it  does  amount  to  such  waiver:  Mur- 
ray V,  Eoberts,  150  Mass.  353,  15  Am.  St.  Eep.  209,  and  note,  23 
N.  E.  208;  Burpee  v.  Sparhawk,  108  Mass.  Ill,  11  Am.  Eep.  320; 
Eustis  V.  Bolles,  146  Mass.  413,  4  Am.  St.  Eep.  327,  16  N.  E.  286; 
Folger  V.  Clark,  80  Me.  237,  14  Atl.  9;  Van  Hook  v.  Whitloek,  2'3 
Wend.  43,  37  Am.  Dec.  246. 

f.  Foreign  Decrees  in  Probate.— Decrees  in  probate  undoubtedly 
operate  in  rem,  and,  to  a  certain  extent,  bind  all  persons,  irrespe;;- 
tive  of  their  citizenship,  or  place  of  residence,  or  their  being  served 
with  process  within  the  state  or  nation.  Each  decree  admitting  a 
will  to  probate  or  distributing  the  property  of  a  decedent  is  con- 
clusive of  the  validity  and  due  execution  of  the  will  in  the  one 
case,  and  of  the  persons  entitled  to  the  property  of  the  decedent  in 
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the  other,  in  so  far  as  it  relates  to  real  property  within  the  stata 
or  country  by  whose  court  the  decree  was  pronounced.  The  formal- 
ities required  for  the  valid  execution  of  a  will,  so  far  as  it  affects 
real  property,  are  subject  exclusively  to  the  laws  of  the  state  or 
country  where  such  property  is  situate,  and  hence  the  facts  neces- 
sary to  sustain  its  probate  in  one  state  or  country  may  be  entirely 
different  from  those  essential  in  another,  and  where  such  is  the  case, 
its  admission  to  probate  in  one  state  or  country  does  not  necessar- 
ily affirm  the  existence  of  facts  requiring  such  admission  in  an- 
other, but,  on  the  other  hand,  the  requirements  of  a  valid  will  may 
be  the  same  in  two  or  more  countries,  in  which  event,  its  admission 
in  either  must  necessarily  affirm  the  existence  of  facts  authorizing^ 
its  admission  in  the  others,  or,  though  the  formalities  required  in 
two  or  more  countries  may  be  somewhat  different,  they  may,  in 
their  substantial  elements,  be  the  same.  In  either  event,  fhe  ques- 
tion may  arise  on  the  second  presentation  of  a  will  for  probate  or 
in  any  other  proceeding  involving  its  validity  and  due  execution 
arising  after  its  admission  to  probate  in  some  state  or  country, 
whether  the  first  admission  to  probate  is  or  is  not  conclusive  or 
prima  facie  evidence  of  the  facts  necessarily  affirmed  by  such  ad- 
mission. Very  generally  in  the  different  states,  this  question  has 
been  settled,  or,  at  least,  greatly  diminished  in  importance,  by  stat- 
utes under  which  a  copy  of  the  will  and  decree  or  order  admit- 
ting it  to  probate,  and  in  some  cases,  of  the  evidence  on  which  it 
is  admitted,  is  required  to  be  filed  in  court,  and  thereupon  the 
will  is  entitled  to  be  admitted  by  such  court  if  the  decree,  certifi- 
cate, or  testimony  shows  it  to  have  been  executed  in  conformity  tJ 
the  laws  of  the  state.  It  has  been  said  that  such  a  result  must  have 
followed  independently  of  those  statutes,  because  the  admission  to 
probate  in  the  state  where  it  first  occurred  conclusively  established, 
not  only  in  its  courts,  but  also  in  all  others  where  the  question  be- 
came material,  the  facts  necessary  to  the  probate  of  the  will,  un- 
less, by  the  laws  of  the  one  state,  some  requirenreut  was  imposed 
in  addition  to  the  requirements  in  the  other:  Brock  v.  Frank,  51 
Ala.  85.  But  if  it  be  true,  as  is  generally  maintained,  that  a  de- 
cree admitting  a  will  to  probate,  or,  for  that  matter,  a  decree  or 
judgment  of  any  character  whatsoever,  cannot  affect  the  title  to 
real  property  situate  in  another  state  or  country,  then  obviously  no 
court  before  which  probate  proceedings  are  pending  can  require 
persons  to  submit  to  its  jurisdiction  their  rights  to  real  property 
situate  in  another  state  or  country,  and  therefore  a  will  cannot  bo 
accepted  in  one  state  or  country  as  evidence  of  title  to  real  prop- 
erty until  it  has  there  been  admitted  to  probate,  and,  in  the  ab- 
sence of  a  statute  directing  otherwise,  its  admission  must  be  based 
upon  evidence  of  the  same  character  and  extent  as  if  it  had  not 
anj'where  been  previously  probated:  Budd  v.  Brooke,  3  Gill,  198,  -iH 
Am.   Dec.   321;    State    v.    East   Fifth    St.    Ey.    Co.,    140    Mo.    539,   62 
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Am.  St.  Eep.  742,  41  S.  W.  955;  Den  v.  Ayres,  13  N.  J.  L.  153;  Nel- 
son V.  Potter,  50  N.  J.  L.  326,  15  Atl.  376;  Thrasher  v.  Ballard,  33 
W.  Va.  285,  25  Am.  St.  Eep.  894,  10  S.  E.  411;  Frame  v.  Thormann, 
102  Wis.  653,  79  N.  W.  39;  Tompkins  v.  Tompkins,  1  Story,  547, 
Fed.  Cas.  14091;  Kobertson  v.  Pickrell,  109  U.  S.  608,  3  Sup.  Ct.  Eep. 
407.  Let  us  suppose,  however,  that  a  will  affects  property  situate 
in  two  or  more  different  states  or  countries,  that  upon  an  application 
for  its  probate  in  one  of  them,  or  at  some  subsequent  stage  of  thi; 
proceedings,  it  is  contested,  and  the  parties  in  interest  appear  be- 
fore the  court  and  present  their  various  contentions,  and,  after  fair 
trial  and  hearing  on  the  merits,  a  judgment  or  decree  is  pronounced 
cither  affirming  or  denying  the  grounds  of  contest,  and  afterward 
another  application  is  presented  for  the  probate  of  the  will  in  an- 
other state  or  country,  and  thereupon  a  contest  arises  presenting 
the  same  or  some  of  the  same  issues  already  so  determined,  may 
not  the  decision  thus  made  be  presented  in  support  of  the  claim  of 
res  judicata  as  to  matters  necessarily  determined  by  it?  We  confess 
"we  can  think  of  no  principle  or  precedent  which  requires  this  ques- 
tion to  be  answered  otherwise  than  in  the  affirmative. 

The  distribution  of  the  personal  property  of  a  decedent,  unlike 
that  of  his  realty,  is  generally  conceded  to  be  controlled  by  the- 
law  of  the  state  or  country  wherein  he  has  his  domicile  at  tho 
time  of  his  death:  Smith  v.  Howard,  86  Me.  203,  41  Am.  St.  Eep. 
537,  29  Atl.  1008;  Cross  v.  United  States  etc.  Co.,  131  N.  Y.  330, 
27  Am.  St.  Eep.  597,  30  X.  E.  125;  Freeman  on  Judgments,  sec.  605a. 
AVhether,  however,  its  courts  have  exclusive  or  any  jurisdiction  over 
such  personal  property  situate  in  another  state  or  country  is  a  ques- 
tion which  we  are  unable  to  assist  in  answering.  Grants  of  letters 
of  administration  do  not  confer  authority  beyond  the  limits  of  the 
state  or  nation  by  whose  courts  they  are  granted:  Smith  v.  Howard, 
S6  Me.  203,  41  Am.  St.  Eep.  537,  29  Atl.  1008;  Luce  v.  Manchest'^r 
etc.  E.  E.,  63  N,  H.  588,  3  Atl.  618;  Fugate  v.  Moore,  86  Va.  1043, 
19  Am.  St.  Eep.  926,  11  S.  E.  1063;  note  to  Shinn's  Estate,  45  Am, 
St.  Eep.  664,  Such  being  the  case,  personal  property  of  the  de- 
cedent, unless  voluntarily  transmitted  to  the  place  of  the  domicile, 
must  be  subject  to  administration  in  any  state  or  nation  in  whiea 
it  may  be  found;  and,  if  so,  must  be  disposed  of  by  its  courts,  either 
by  directing  its  transmission  and  delivery  to  the  administrator  of 
the  domicile,  or  its  distribution  to  the  heirs  and  devisees  entitled 
thereto.  In  determining  who  are  such  heirs  or  devisees,  the  ques- 
tion may  often  arise  whether  a  decree  of  the  court  of  the  decedent 's 
domicile  is  admissible  in  evidence.  The  question  has  not  received 
much  attention,  but  the  English  authorities  upon  the  subject  in- 
dicate that  it  is  both  admissible  and  conclusive:  Laneville  v.  An- 
derson, 2  Swab.  &  T.  24,  6  Jur.,  N.  S.,  1260;  Didisheim  v.  London 
etc.  Bank  (1900),  69  L.  J.  Ch.  443,  2  Ch.  15,  82  L.  T.  738,  48  Week. 
Eep.  571,     See,  also,  Eunis  v.  Brown,  14  How.  400. 
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SOUTH  BALTIMORE  CAE  WOEKS  v.  SCHAEFEE. 

[96  Md.  88,  53  Atl.  665.] 
MASTER  AND  SERVANT— Risks  Assumed  by  the  Latter.— 
When  a  servant  engages  to  perform  certain  services  for  a  compensa- 
tion, he  assumes  all  the  risks  incident  thereto,  whether  they  arise  from 
the  hazardous  character  of  the  service  or  from  the  negligence  of  other 
servants  in  the  same  employment,  but  the  master  is  bound  to  use 
due  and  reasonable  care  and  diligence  to  provide  proper  materials  and 
appliances  to  do  the  work  and  to  select  and  employ  competent  anl 
careful  fellow-servants,     (p.  563.) 

NEGLIGENCE— Breaking  of  Machinery  does  not  Establish.— 

The  mere  fact  that  the  bolts  with  which  a  machine  is  held  together 
break  and  an  injury  therefrom  results  to  an  employe,  is  not  sufficient 
to  establish  the  employer's  negligence,  where  it  appears  that,  just 
before  the  accident,  the  bolts  were  selected  and  put  in  place  by  a  per- 
son whose  duty  it  was  to  do  so,  that  they  were  in  perfect  condition, 
were  fastened  properly,  and  there  was  nothing  apparently  loose  about 
them.  The  defendant  cannot  be  held  liable  merely  because  he  can- 
not discover  or  explain  the  cause  of  the  accident,     (p.  564.) 

NEGLIGENCE  will  not  be  Inferred  from  the  Failure  to  Inspect 
Machinery  when  there  is  nothing  to  show  that  the  defect  was  one 
which  an  inspection  would  have  discovered,     (p.   567.) 

MASTER  AND  SERVANT  —Machinery,  Liability  for  Failure 
to  Adjust. — The  duty  of  the  master  to  see  to  it  that  the  machinery 
for  the  use  of  his  servants  is  reasonably  safe  does  not  extend  so  far 
as  to  require  him  to  attend  to  the  proper  regulation  of  those  parts 
which  necessarily  have  to  be  adjusted  in  the  course  of  their  use  and 
with  regard  to  the  particular  work  done  and  the  adjustment  of 
which  is  incident  to  the  ordinary  use  of  the  machine,      (p.  568.) 

MASTER  AND  SERVANT— Machinery,  Failure  to  Test.— 
"When  an  accident  is  caused  by  the  breaking  of  machinery  whereby  i 
eervant  is  injured,  the  master  cannot  be  held  liable  on  the  ground 
that  he  failed  to  test  it,  unless  it  appears  that  there  was  a  wny  to 
test  such  machinery  otherwise  than  by  its  ordinary  use,  where  it  has 
been  bought  of  reputable  manufacturers,     (pp.  568',  569.) 

(560; 
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Edgar  H.  Gans,  Vernon  Cook  and  B.  H.  Haman,  for  the  ap- 
pellant. 

Joseph  C.  France,  Ward  P.  Littig  and  Martin  G.  Kenny,  for 
the  appellee. 

loo  FOWLEE,  J.  This  is  an  action  to  recover  damages 
•sustained  by  the  plaintiff  while  in  the  employment  of  the  de- 
fendant, the  South  Baltimore  Car  Works.  The  verdict  of  the 
jury  was  in  favor  of  the  plaintiff  and  this  is  the  defendant's 
appeal.  At  the  close  of  the  whole  case  the  plaintiff  and  de- 
fendant each  offered  several  prayers.  There  was  also  an  ex- 
ception taken  to  the  admission  of  certain  testimony;  but  the 
■conclusion  we  have  reached  renders  it  unnecessary  to  do  more 
than  discuss  the  question  presented  by  the  ruling  upon  the  de- 
fendant's *^*  first  and  second  prayers,  by  which  it  was  sought 
to  take  the  case  from  the  jury.  The  learned  court  below  re- 
jected these  prayers,  but  we  are  of  opinion,  after  a  careful  ex- 
amination of  the  record,  that  they  should  have  been  granted. 
Both  of  them  deny  the  legal  sufficiency  of  the  evidence  to  show 
such  negligence  on  the  part  of  the  defendant  company  in  the 
discharge  of  its  legal  obligations  to  the  plaintiff  as  would  en- 
title him  to  recover.  We  will  proceed,  therefore,  as  briefly  as 
may  be,  to  state  the  facts  relied  on  by  the  plaintiff  to  show  a 
failure  of  duty  and  consequent  negligence  on  the  part  of  the 
■defendant. 

The  defendant  is  engaged  in  the  business  of  building  freight- 
cars.  At  the  time  the  plaintiff  was  injured  he  was  working 
at  a  boring  machine  in  defendant's  shop.  In  another  part  of 
the  shop,  but  in  the  same  room,  about  one  hundred  feet  distant 
from  him,  one  of  his  fellow-workmen  was  operating  a  machine 
which  some  of  the  witnesses  called  a  "sticker."  Its  proper 
name  is  "a  12-inch  Fay  outside  molder."  It  is  thus  described : 
"It  is  a  machine  in  general  use  for  making  molding  work.  It 
is  about  eight  feet  long,  five  feet  wide  and  three  feet  high.  The 
piece  of  wood  which  is  to  be  cut  is  placed  on  the  bed  of  the 
machine,  and  then  pushed  forward  by  means  of  rollers  and 
brought  into  contact  with  the  knife-blades,  which  do  the  cut- 
ting. These  knife-blades  are  attached  to  what  is  called  a  re- 
volving cvlindcr.  It  is  not,  however,  a  cylinder  in  the  geomet- 
rical sense,  as  it  has  four  fiat  sides.  This  cylinder  so  called 
revolves  on  its  axis.  To  each  of  the  four  flat  sides  there  is 
attached  a  knife-blade.  These  knife-blades  vary  in  size  and 
shape,  according  to  the  particular  style  of  molding  to  be  done. 
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The  one  which  hurt  Schaefer,  the  plaintiff,  was  about  twelve 
inches  long,  four  inches  wide  and  one-half  inch  thick.  These 
knife-blades  are  not  a  permanent  part  of  the  machine,  but  are 
removable  at  pleasure,  and  are  changed  from  time  to  time  in 
accordance  with  the  work  on  hand.  Each  knife-blade  is  fas- 
tened to  the  cylinder  by  means  of  five  steel  bolts  and  nuts.  In 
each  of  the  four  faces  of  the  cylinder  is  a  slot  extending  its  en- 
tire length,  twelve  inches.  The  heads  of  the  bolts  are  made 
^^^  to  fit  tightly  in  this  slot,  the  body  of  each  bolt  passes 
through  an  opening  in  the  knife-blade,  five  such  openings  be- 
ing provided,  one  for  each  bolt.  A  nut  is  then  placed  on  the 
end  of  each  bolt,  the  nut  is  tightened  and  the  knife-blade  is 
firmly  clasped  to  one  of  the  flat  sides  of  the  cylinder,  and  held 
in  position  by  the  five  bolts  and  nuts.  The  sharp  edges  of  the 
knife  project  about  a  quarter  of  an  inch  over  the  edge  of  th& 
cylinder,  so  that  they  are  left  free  to  do  the  necessary  cutting. 
The  rapid  rotary  motion  of  the  cylinder  brings  the  knife-blades 
successively  into  contact  with  the  wood,  and  thus  cuts  or  molds 
the  same  into  the  desired  shape." 

The  witnesE  Junker,  who  was  operating  the  molder  at  the- 
time  of  the  accident  testified  that  he  did  not  know  how  the 
accident  happened;  that  the  blade  flew  off  and  struck  the 
plaintiff;  that  the  blades  had  been  fastened  in  position  by  thry 
assistant  foreman  who  usually  attended  to  the  adjustment  of 
the  machine;  that  the  bolts  used  were  selected  by  the  assist- 
ant foreman  from  a  number  of  bolts  kept  in  a  box  alongside 
the  machine;  that  they  were  cutting  a  piece  of  white  pine 
which  was  not  imusually  difficult  to  cut;  that  he  had  no 
reason  to  believe  that  the  cutting  of  such  a  piece  of  wood 
would  cause  the  blade  to  fly  off  and  that  he  had  never  heard 
of  such  a  thing  happening  before  during  the  two  }ears  he  had 
been  operating  the  machine.  The  witness  Kelly  testified  that 
he  saw  the  plaintiff  fall  and  tliat  after  the  accident  he  ex- 
amined the  machine  and  discovered  that  one  of  the  knives  was 
off  of  the  cylinder  and  that  two  of  the  five  bolts  which  had 
been  used  to  keep  it  in  place  were  broken  and  the  other  three 
were  bent  or  twisted.  The  plaintiff  testified  that  the  knife 
struck   him. 

This  is  all  the  testimony  we  find  in  the  record  relating  to 
the  accident,  and  taking  it  as  true  we  are  unal)le  to  ascertain 
from  it  whether  the  breaking  of  some  and  the  twisting  or  bend- 
ing of  the  other  bolts  was  caused  by  defects  in  the  bolts  and 
nuts,  or  by  the  negligent  and  faulty  adjustment  of  the  machine. 
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by  a  fellow-servant  of  the  plaintiff.  Indeed,  with  the  exception 
of  the  fact  that  they  broke  there  is  nothing  in  the  evidence  to 
"^^^  show  that  either  the  machine,  the  bolts,  or  the  nuts  were  in 
any  respect  defective. 

Assuming  this  to  be  so,  however,  the  plaintiff  contends  that 
this  is  a  case  in  which  negligence  may  be  inferred  from  the 
breaking  of  the  machinen^  and  the  consequent  injury  of  the 
plaintiff — in  other  words,  that  it  is  a  case  to  which  the  maxim 
"Ees  ipsa  loquitur"  properly  applies.  In  order  to  test  the 
correctness  of  this  proposition  it  will  be  necessary  to  state  the 
well-established  rule  regulating  the  duty  of  employers  to  em- 
ployes. That  rule  is  thus  clearly  and  briefly  stated  in  the 
recent  case  of  Wood  v.  Heiges,  ^83  Md.  257,  34  Atl.  872, 
*'Wlien  the  servant  engages  to  perform  certain  services  for  a 
compensation,  it  is  implied  as  a  part  of  the  contract  that,  as 
between  himself  and  his  employer,  he  assumes  all  the  risks  in- 
cident to  the  service.  And  these  risks  include  such  as  arise 
from  the  hazardous  character  of  the  service  and  from  the  negli- 
gence of  other  servants  in  the  same   employment But 

the  master  himself  is  bound  to  use  ordinary  (that  is,  due  and 
reasonable)  care  and  diligence  to  provide  proper  materials 
and  appliances  to  do  the  work  and  in  the  selection  and  em- 
plo3'ment  of  competent  and  careful  fellow-servants." 

It  is  obvious,  therefore,  that  the  plaintiff  must  not  only  show 
that  he  was  injured,  because  the  bolts  were  defective,  but 
he  must  go  one  step  further  and  offer  evidence  legally  suffi- 
cient to  show  that  the  defendant  did  not  use  reasonable  care 
in  procuring  proper  bolts  for  the  adjustment  of  the  knife.  But 
there  was  no  such  evidence  -offered.  On  the  contrary,  the  evi- 
dence is  that  both  the  machine  and  its  appliances,  including  the 
bolts  and  nuts,  were  purchased  from  Fay  company,  shown  to  be 
first-class  manufacturers  of  machinery.  As  we  have  said,  the 
first  question,  therefore,  which  presents  itself  is  whether  the 
mere  fact  that  the  bolts  broke  is  legally  sufficient  evidence  of 
defendant's  negligence.  In  discussing  this  question  it  must 
not  be  forgotten  that  the  defendant's  foreman  went  upon  the 
witness-stand  and  offered  such  explanation  as  he  could  in  re- 
gard to  the  breaking  of  the  bolts,  for  in  this  respect  this  case 
differs  from  most,  if  not  all,  the  cases  in  which  the  maxim  "res 
^^^  ipsa  loquitur"  has  been  applied  to  such  cases  as  this.  Thus, 
in  Colladay's  Case,  88  Md.  91,  40  Atl.  1078.  it  is  said:  "There 
was  no  attempt  to  explain  or  refute  the  negligence  imputed  by 
the  plaintiff's  testimony,  and  in  the  absence  of  this  explana- 
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tion  on  the  part  of  the  defendant  the  law  raises  the  presump- 
tion of  negligence." 

The  case  just  cited  was  much  relied  on  by  the  plaintiff,  but 
we  think  it  clearly  distinguishable  from  the  case  at  bar  not 
only  by  the  fact  that  there  was  a  failure  even  to  make  any 
attempt  to  account  for  or  explain  the  falling  of  the  elevator, 
but  by  reason  also  of  the  evidence  tending  to  show  that  the 
ropes  which  supported  the  elevator  were  worn  and  frayed; 
thus  showing  that  a  permanent  part  of  the  appliance,  and  there- 
fore the  appliance  itself,  was  in  a  dangerous  condition  which 
could  have  been  discovered  by  proper  inspection.  But  in 
addition  to  these  facts,  it  was  in  evidence  that  the  elevator  fell 
at  a  time  when  it  was  not  in  motion,  from  which  the  Jury 
might  well  have  inferred  neglect  on  the  part  of  the  defendant 
to  furnish  a  safe  appliance.  The  state  of  case  before  us  now 
is  altogether  different.  The  testimony  shows  that  immediately 
before  the  accident  the  bolts  were  selected  and  used  to  fasten 
the  knives  on  the  machine  by  tlie  person  whose  duty  it  was 
to  do  that  work.  He  testifies  they  were  in  perfect  condition, 
that  he  examined  them  and  there  was  nothing  the  matter  with 
anv  of  them  that  he  could  see,  that  he  left  nothing  loose  and 
fastened  everything,  he  fastened  the  blade  on  all  right.  He 
further  testified  that  after  the  blade  came  off  he  noticed  that 
the  third  and  fourth  bolts  were  broken  off  and  the  nut  brolcen 
off  the  bolt;  that  he  could  not  explain  what  it  was  that  made 
those  bolts  break,  "unless  the  frost  had  set  in,  as  it  gener- 
ally does  in  the  winter,  and  more  bolts  break  than  in  sum- 
mer." When  asked  what  effect  the  frost  would  have,  he  re- 
plied, "It  has  a  tendency  when  you  tighten  the  nut  up  on  tne 
bolt  to  crack  it  and  mako  a  hidden  defect,"  which  could 
not  always  be  discovered  by  looking  at  the  bolt  before  putting 
it  in,  but  that  he  had  not  discovered  an}i;hing  of  the  kind  when 
he  selected  and  examined  the  bolts  the  morning  of  the  acci- 
dent." ■*-**''*  As  was  said  in  Pielil  v.  Albany  R.  Co.,  39  A])p. 
Div.  1G9,  51  N".  Y.  Supp.  755:  To  punish  the  defendant  because 
it  cannot  explain  the  cause  of  the  break  "is  not  to  punish  it  be- 
cause it  has  done  wrong,  but  because  it  does  not  know  what 
we  wish  to  find  out." 

It  has  b(jen  held  in  a  number  of  cases  that  the  sudden 
breaking  of  machinery  is  not  sufficient  of  it<clf  to  warrant  tlie 
court  in  sending  the  case  to  a  jury.  Thus,  the  mere  fact  of 
the  breaking  of  a  chain  (Brymer  v.  Southern  Pacific  Co.,  90 
Cal.   490,   27   Pac.    371),  the  unexplained  bursting   of   emery 
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wheel  (Simpson  v.  Pittsburg  Locomotive  "Works,  139  Pa.  St. 
245,  21  Atl.  386),  the  parting  of  a  brake-chain  on  a  car  (Sack 
V.  Dolese,  137  111.  129,  27  N.  E.  62),  the  bursting  of  a  fly- 
wheel (Piehl  V.  Albany  Ey.,  30  App.  Div.  169,  51  N.  Y.  Supp. 
755),  the  breaking  of  a  car-wheel  from  some  cause  unknown 
(Morrison  v.  Phillips  etc.  Co.,  44  Wis.  410,  28  Am.  Eep.  599), 
the  breaking  of  a  derrick  (Duffy  v.  Upton,  113  Mass.  547), 
were  held  not  sufficient  to  justify  an  inference  or  presump- 
tion of  negligence.  On  the  contrary,  the  plaintiff  cited  a 
number  of  cases  to  sustain  his  position  that  the  mere  break- 
ing of  appliances  or  machinery  is  evidence  from  which  the 
jury  may  infer  negligence,  but  it  will  be  found  that  few  or 
none  of  them  are  in  point.  Thus  in  the  case  of  Graham  v. 
Badger,  164  Mass.  42,  41  K  E.  61,  the  plaintiff  was  injured 
by  the  falling  of  a  block  from  a  derrick,  caused  by  the  break- 
ing of  a  rope.  It  appeared  by  the  evidence  that,  as  in  Colla- 
day's  Case,  88  Md.  91,  40  Atl.  1078,  the  rope  was  worn  and 
frayed  and  that  it  broke  at  the  place  where  it  had  broken  be- 
fore and  had  been  "spliced."  And  as  in  Colladay's  Case; 
it  was  held  that  the  rope  was  a  permanent  appliance  which  the 
plaintiff  had  a  right  to  expect  the  defendants  would  use  due 
care  to  keep  in  good  and  safe  condition.  In  the  case  of  Cole- 
man V.  Mechanics'  Iron  Foundry  Co.,  168  Mass.  254,  46  N". 
E.  1065,  the  breaking  of  an  iron  rod  was  the  cause  of  the  in- 
jury. But  in  addition  to  the  mere  breaking  of  the  rod  it  was 
in  evidence  that  the  defendant  had  the  machine  of  which 
the  rod  was  a  part,  reconstructed,  and  that  the  rod,  which  was 
originally  designed  to  carry  one  iron  ball  weighing  one  hun- 
dred and  thirteen  pounds,  was  made  in  the  reconstructed  ma- 
chine to  carry  double  that  weight.  There  was  also  evidence  of 
the  fact  that  the  break  *<*®  was  not  "a  fresh"  one — not  "freshly 
parted,''  and  that  the  rod  had  been  subjected  to  vibration 
which  caused  crystallization.  In  Griffin  v.  Boston  etc.  E.  E. 
Co.,  148  Mass.  143,  12  Am.  St.  Eep.  526,  19  X.  E.  166,  and 
in  Eose's  Case,  19  Fed.  808,  20  Blatchf.  411,  it  was  held  that  in 
the  absence  of  any  explanation,  and  when  the  defendant  "stood 
mute,"  as  in  the  Colladay  Case  the  jury  miglit  infer  negligence, 
in  the  one  case,  from  the  separation  of  the  train  in  consequence 
of  the  spreading  of  a  link  and  in  the  other  from  the  explosion 
of  a  boiler.  In  the  case  at  bar,  however,  as  we  have  already 
said,  the  defendant  not  only  put  witnesses  upon  the  stand  to 
explain,  as  far  as  it  could,  the  cause  of  the  breaking  of  the 
bolts    but  their  testimony  affords  not  the  least  proof  of  negli- 
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gence;  on  the  contrarj',  it  shows  due  care  on  the  part  of  the 
defendant  in  providing  good  and  safe  machinery  and  appli- 
ances, as  well  as  care  on  the  part  of  the  assistant  foreman 
whose  duty  it  was  to  adjust  the  knives.  The  testimony  of 
these  witnesses  is  uncontradicted,  and  it  follows,  if  we  are  cor- 
rect in  our  conclusion  that  res  ipsa  does  not  apply;  the  mere 
breaking  of  the  bolts  was  not  legally  sufficient  evidence  to 
warrant  an  inference  of  negligence,  that  there  was  nothing  in 
the  case  to  submit  to  the  jury.  In  the  recent  case  of  Benedick 
V.  Potts,  88  Md.  55,  40  Atl.  1067,  McSherry,  C.  J.,  delivering 
the  opinion,  it  is  said,  quoting  from  Thompson  on  Negligence, 
574,  that  the  maxim  is  applicable  to  two  classes  of  cases  only: 
"1.  When  the  relation  of  carrier  and  passenger  exists  and  the 
accident  arises  from  some  abnormal  condition  in  the  depart- 
ment of  actual  transportation ;  2.  Where  the  injury  arises  from 
some  condition  or  event  that  is,  in  its  very  nature,  so  obviously 
destructive  of  the  safety  of  person  or  property,  and  is  so  tor- 
tious in  its  quality  as,  in  the  first  instance  at  least,  to  permit 
no  inference  save  that  of  negligence  on  the  part  of  the  person 
in  the  control  of  the  injurious  agency."  Of  course  if  this 
case  is  included  in  either,  it  must  be  in  the  second  class  above 
mentioned — that  is  to  say,  the  circumstances  must  be  such  as  to 
compel,  in  the  first  instance  without  explanation,  an  inference 
of  negligence.  We  have  been  unable  to  find  any  such  condi- 
tion here.  Indeed,  we  see  nothing  more  than  the  fact  of  the 
^'^•''  breaking  of  the  bolts  which,  under  the  circumstances  of 
this  case,  it  seems  to  us  has  no  more  probative  force  to  establish 
negligence  than  the  mere  explosion  of  a  boiler  or  the  break- 
ing of  a  chain.     The  talking  facts  are  absent. 

But  it  was  also  contended  that  the  jury  was  entitled  to 
infer  negligence  from  a  want  of  inspection.  There  can  be  no 
doubt  of  the  general  rule  which  requires  the  employer,  after 
providing  proper  and  safe  machinery,  to  supervise,  examine 
and  test  it  a.s  often  as  custom  and  experience  require :  Thomp- 
son on  Negligence,  984.  The  difficulty,  however,  in  this  case 
is  that  assuming  tbat  the  defendant  failed  in  the  duty  of  in- 
spection, there  is  an  absence  of  all  proof  that  the  defect,  if 
there  was  one,  could  have  been  discovered  if  an  inspection 
had  been  made,  and  the  burden  is  upon  the  plaintiff  to  supply 
such  proof. 

It  is  possible  to  infer  from  the  nature  of  this  accident  that 
the  break  resulted  from  a  defect  in  the  materials  supplied  by 
the  defendant,  or  that  it  was  caused  by  an  improper  and  neg- 


Dec.  1902.]  South  Baltimore  Cae  Works  v.  Schaefer.     567 

ligent  adjustment  of  the  machine  by  the  foreman  who  was  a 
lellow-workman  of  the  plaintiff.  It  was  the  duty  of  the  plain- 
tiff if  he  relied  on  failure  to  inspect  to  have  offered  some 
testimony  which  would  have  justified  the  jury  in  finding  that 
the  defect  causing  the  injury  was  one  which  could  have  been 
discovered  by  the  usual  and  ordinary  methods  of  inspection 
commonly  adopted  by  those  in  the  same  kind  of  business 
which  was  conducted  by  the  defendant.  *' Absolute  safety  is 
unattainable  and  employers  are  not  insurers.  They  are  liable 
for  the  consequences,  not  of  danger,  but  of  negligence,  and 
the  unbending  test  of  negligence  in  methods,  machinery  and 
appliances  is  the  ordinary  usage  of  the  business":  Bailey's 
Master's  Liability  for  Injuries  to  Servants,  23.  There  is  noth- 
ing in  the  testimony  from  which  it  could  be  inferred  that  the 
defect  was  discoverable,  and  until  such  evidence  was  produced 
the  jury  could  not  have  properly  found  that  a  failure  to  in- 
spect was  the  cause  of  or  contributed  to  the  happening  of  the 
accident. 

But  in  addition  to  this  view  it  was  also  forcibly  suggested 
by  defendant's  counsel  that  the  duty  of  inspection  *^^  does  not 
extend  so  far  as  to  require  the  employer  to  attend  to  the  proper 
adjustment  of  the  bolts,  nuts  and  knives  of  the  molding  ma- 
chine which  was  in  use  when  the  plaintiff  was  injured,  and 
that,  therefore,  if  the  break  and  resulting  flying  off  of  the 
knife  was  the  result  of  such  faulty  adjustment  by  a  fellow- 
workman,  there  can  be  no  recovery.  We  have  pointed  out  the 
fatal  lack  of  testimony  to  show  whether  the  accident  was 
caused  by  defects  or  faulty  or  imperfect  adjustment.  Wliile 
tiiis  proposition  is  supported  by  authority,  it  would  seem  to 
be  reasonably  clear  upon  general  principles.  It  is  shown  by 
the  evidence  that  the  machine  here  in  question  had  to  be  ad- 
justed from  time  to  time  according  to  the  particular  work  to 
be  done,  and  that  this  adjustment  was  incident  to  the  ordinary 
use  of  the  machine.  This  duty  was  performed  by  the  witness 
Ivoeble,  who  it  is  conceded  was  a  fellow- workman  of  the  plain- 
tiff, and  it  would  seem  to  be  clear  that  if  the  snaster  is  bound 
to  see  that  these  adjustments  are  carefully  and  skillfully  made, 
Ihe  rule  which  holds  that  the  employer  is  not  responsible  for 
injuries  caused  bv  the  negligence  of  a  fellow-servant  might  aa 
well  be  abrogated  altogether.  The  general  rule  regulating  the 
employer's  duty  relating  to  such  adjustments  is  thus  expressed 
in  section  23  of  Bailey's  Personal  Injuries.  "The  duty  of  the 
master  to  see  to  it  that  the  machinery  furnished  for  the  use 
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of  his  servants  is  reasonably  safe  does  not  extend  so  far  as  to 
require  him  to  attend  to  the  proper  regulation  of  those  parts 
which  necessarily  have  to  be  adjusted  in  the  course  of  their 
use,  and  with  regard  to  the  particular  work  to  be  done,  and! 
the  adjustment  of  which  is  incident  to  the  ordinary  use  of  the 
machine.''  It  was  so  held  in  Eichler  v.  Hanggi,  40  Minn.  263, 
41  X.  W.  975;  Burns  v.  Sennett,  99  Cal.  363,  33  Pac.  916; 
McCampbell  v.  Cunard  Steamship  Co.,  144  N.  Y.  555,  39  N".  E. 
637.  In  McGinty  v.  Athol  Eeservoir  Co.,  155  Mass.  183,  29 
]Sr.  E.  510,  the  injury  was  caused  by  the  falling  or  pulling 
up  of  a  post  to  which  one  of  the  guy  ropes  of  a  derrick  was 
attached.  The  court  (Morton,  J.),  said  that  the  moving  and 
securing  the  derrick  was  one  of  the  duties  of  the  workmen, 
and  connected  vrith.  and  a  part  of  the  work  in  which  they  were 
engaged.  It  was  a  part  of  their  duty  to  ^^®  put  down  the 
post,  and  if  there  was  any  negligence  in  the  manner  in  which 
it  was  placed  or  in  selecting  the  place  and  mode  of  adjustment 
of  the  various  parts  of  the  derrick,  it  was  their  negligence  and 
not  the  negligence  of  the  master.  There  are  other  cases  to 
the  same  effect,  but  we  do  not  deem  it  necessary  to  multiply 
authorities,  because,  as  we  have  said,  the  proposition  seems  to 
be  clear  upon  reason  and  general  principles. 

It  was  suggested  on  behalf  of  the  plaintiff  that  it  was  the 
duty  of  the  defendant  to  have  tested  the  bolts  and  nuts  before 
using  them.  But  if  as  we  have  said,  the  defendant  was  not 
bound  to  inspect  this  adjustable  machine,  to  provide  against  a 
faulty  adjustment,  we  think  it  performed  its  duty  when,  as 
shown  by  the  uncontradicted  testimony  in  the  case,  it  exercised 
reasonable  care  in  selecting  the  machine  and  the  various  ad- 
justable appliances  used  with  it.  It  was  not  suggested  by  the 
plaintiff  what  Irind  of  a  test,  other  than  the  actual  use,  could 
have  been  made.  If  it  had  been  shown  by  the  evidence  that 
there  was  a  usual  and  ordinary  way  commonly  adopted  by 
persons  using  like  machinery,  and  that  the  defendant  had  failed 
to  use  such  a  precaution,  the  jun''  might  have  been  properly 
permitted  to  infer  negligence.  The  practical  test  relied  on  in 
this  case  was  the  actual  use.  It  was  said  in  Strino-ham  v. 
Hilton,  111  X.  Y.  197,  18  N.  E.  870:  "The  same  machine  was 
continued  in  use  for  several  years.  TMien  used  with  ordinarv 
care  there  was  no  reason  to  suppose  harm  or  mischief  could 
result."  "This  fact,''  said  the  court,  "brings  the  case  directly 
within  the  rule  that  when  an  appliance  or  machine  not  ob- 
viously dangerous  has  been  in  daily  use  for  a  long  time  and 
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has  uniformly  proved  adequate  and  safe,  its  use  may  be  con- 
tinued without  imputation  of  negligence."  It  may  be  that  the 
jury  was  of  opinion  that  in  spite  of  the  fact  that  the  defend- 
ant used  due  care  to  supply  safe  and  proper  machinery  and 
appliances,  and  careful  and  competent  fellow-servants,  yet  it 
was  liable  if  it  failed  to  make  some  test  unknown  to  them  or 
to  it.  ''No  jury  can  be  permitted  to  say  that  the  usual  and 
ordinary  way  commonly  adopted  by  those  in  the  same  business 
is?  a  negligent  **^  way,  for  which  liability  shall  be  imposed'": 
Bailey  on  Master's  Liability  for  Injuries  to  Servants,  24.  Non 
constat  that  there  was  any  other  test  than  that  of  actual  use, 
commonly  adopted,  after  purchasing  the  machinery  from  first- 
class  reputable  manufacturers.  If  any  such  custom  prevails 
the  burden  was  upon  the  plaintiff  to  offer  proof  of  it.  Jurie.^ 
cannot  be  allowed  to  set  up  a  standard  which  shall  in  effect 
dictate  the  customs  or  control  the  business  of  the  community : 
Titus  V.  Bradford  etc.  R.  E.  Co.,  136  Pa.  St.  626,  20  Am. 
St.  Eep.  944,  20  Atl.  517;  Bailey  on  Master's  Liability  for  In- 
juries to  Spr\-ants,  24. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
without  a  new  trial. 

Judo-ment  reversed  with  costs. 


An  Employe  Assumes  the  Risks  that  are  known  to  him,  or  might  have 
become  known  by  the  use  of  ordinary  care,  of  which  he  makes  no 
complaint  (Davis  Coal  Co.  v.  Polland,  158  Ind.  607,  62  X.  E.  49?, 
92  Am.  St.  Eep.  319,  and  cases  cited  in  the  cross-reference  note  there- 
to), including  those  in  the  use  of  machinery,  except  Such  as  flov/ 
from  the  employer's  negligence:  Youngblood  v.  South  Carolina  etc. 
E.  E.  Co.,  60  S.  C.  9,  85  Am.  St.  Eep.  824,  38  S.  E.  232;  Christianson 
V.  Northwestern  Compo-Boara  Co.,  83  Minn.  25,  85  Am.  St.  Eep.  440, 
So  N.  W.  826.  But  the  master  is  bound  to  observe  all  the  caie 
and  prudence  which  the  situation  requires  in  providing  machinery 
and  appliances  safe  for  the  work:  Konald  v.  Eio  Grande  Western  Ev. 
Co.,  21  Utah,  379,  81  Am.  St.  Eep.  693,  60  Pac.  1021;  Davis  Coal  Co. 
V.  Polland,  158  Ind.  607,  62  N.  E.  492,  92  Am.  St.  Eep.  319,  and  cases 
cited  in  the  cross-reference  note  thereto. 

As  to  the  Duty  of  a  Master  to  test  tools  and  appliances  intended  for 
the  use  of  his  servants,  see  Service  v.  Shoneman,  196  Pa.  St.  63,  79 
Am.  St.  Eep  689,  46  Atl.  292;  Purdy  v.  Westinghouse  etc.  Mfg.  Co., 
197  Pa.  St.  257,  80  Am.  St.  Eep.  816,  47  Atl.  237;  Martin  v.  Highlana 
Park  Mfg.  Co.,  128  N.  C.  264,  83  Am.  St.  Eep.  671,  38  S.  E.  876. 

A  Presumption  of  Nefjlirjence  does  not  arise  on  the  part  of  a  master 
from  the  mere  happening  of  an  accident  to  his  servant:  Downey  v. 
Gemini  Min.  Co.,  24  Utah,  431,  91  Am.  St.  Eep.  798,  68  Pac.  414. 
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MUTUAL  FIEE  INSURANCE  COMPANY  v.  JEAN. 

[96  Md.  252,  53  Atl.  950.] 

INSUEANCE,  Mutual,  What  is.— Each  member  of  a  mutual  in- 
surance company,  to  the  extent  of  his  premium  note,  insures  every 
other  member  who  was  such  when  he  became  a  member,  or  became  and 
continued  to  be  such  during  his  membership,  and  he,  in  turn,  is  in- 
sured by  every  other  member  to  the  extent  of  his  premium  note, 
(p.  572.) 

MUTUAL  INSURANCE.— Assessments  Must  be  Made  in  Strict 
Conformity  with  the  provision  of  the  by-laws,  and  cannot  be  enforcoi 
if  made  otherwise,      (p.  574.) 

MUTUAL  INSURANCE. — Assessments  Against  a  Member  Be- 
fore He  Became  Such  are  void.     (p.  574.) 

MUTUAL  INSURANCE— Assessments  Void  in  Part.— No  part 
of  an  assessment  can  be  recovered  when  it  is  partly  invalid,  and  the 
notice  was  for  the  assessment  as  an  entirety,     (p.  574.) 

MUTUAL  INSURANCE.— Assessments  for  Losses  Must  bo 
Made  as  Soon  as  Possible  after  they  occur,  and  be  against  those  only 
who  were  members  when  the  losses  were  suffered.  The  assessment 
cannot  be  postponed  by  borrowing  money  to  pay  losses  and  afterwari 
levying  an.  assessment  against  all  who  are  members  when  it  is  made, 
when  some  of  them  were  not  such  when  the  loss  was  suffered  ani 
others  who  were  members  at  such  time  have  ceased'  to  be  such,  and 
are  therefore  omitted  from  the  assessment,     (p.  575.) 

William  S.  Bryan,  Jr.,  William  Penrose  and  Eobert  F.  Stan- 
ten,  for  the  appellant. 

James  P.  Gorter,  for  the  appellees. 

253  PEARCE,  J.  This  is  a  suit  by  the  Mutual  Fire  Insur- 
ance Company  of  Baltimore  county  to  recover  assessments 
upon  two  premium  notes  given  by  Martin  L.  Jean  in  con- 
sideration of  two  policies  of  insurance  against  fire  issued  to 
him  by  said  insurance  company.  The  first  note  was  made 
April  26,  1889,  and  is  for  $435,  payable  on  demand,  with  in- 
terest payable  annually,   and  the  second  was  made  March  3, 

1899,  and  is  for  fourteen  dollars,  payable  on  demand,  with 
interest  payable  annually.  Each  note  contains  a  clause  pro- 
viding that  it  shall  be  subject  to  such  assessments  as  the  com- 
pany may  at  any  future  time  prescribe  for  losses  sustained  by 
fire.  The  annual  interest  on  these  notes  at  six  per  cent,  the 
rate  fixed  by  the  directors,  was  regularly  paid  up  to  March  1, 

1900,  that  date  being  the  beginning  of  the  fiscal  year  of  the 
company,  which  was  incorporated  in  1849,  and  continued  to 
do  business  until  April,  1899,  without  making  any  other  as- 
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eessnicnts  than  those  which  embraced  the  assessments  here  in 
controversy.  It  appears  from  the  record  that  as  far  back  as 
1887  the  losses  from  fire  had  been  numerous  and  heav}^,  and 
that  all  losses  as  they  occurred  were  paid  as  far  as  possible 
out  of  income,  and  when  this  was  inadequate,  that  the  deficiency 
was  paid  out  of  money  borrowed  by  the  company  upon  its 
notes  indorsed  by  the  president  and  secretary,  and  a  majority 
cl  the  executive  committee.  On  March  1,  1889,  this  borrowed 
money  amounted  to  over  $30,000,  and  in  1899  to  near  $48,000. 
On  April  28,  1899,  the  directors  passed  a  resolution  setting 
forth  the  existence  of  a  heavy  indebtedness  incurred  to  pay 
fire  losses  thus  accumulated,  and  laying  the  following  assess- 
ments upon  the  premium  notes  held  by  the  company:  Upon 
all  notes  dated  before  January  1,  1897,  a  rate  of  sixteen  and 
one-fourth  per  cent.  Upon  all  notes  dated  between  January 
1,  1897,  and  January  1,  1898,  a  rate  of  fourteen  and  three- 
fourths  per  cent.  Upon  all  notes  dated  between  January  1, 
1898,  and  January  1,  1899,  a  rate  of  eight  and  one-half  per 
cent,  and  upon  all  notes  dated  between  January  ^''*  1,  1899, 
and  April  1,  1899 ,  a  rate  of  four  per  cent.  Tliese  assessments 
agfirregated  $48,611.25,  and  the  assessment  upon  the  defend- 
ant's first  premium  note  amounted  to  seventy  dollars  and  sixty- 
nine  cents,  and  that  upon  the  second  note  to  fifty-six  cents. 

The  declaration  set  forth  all  the  facts  necessary  to  show  the 
obligation  claimed  to  result  from  these  assessments,  and  the 
defendant  filed  six  pleas,  five  of  which  were  in  some  form  de- 
nials of  any  obligation  to  pay  the  amounts  claimed,  or  any 
part  thereof,  as  the  result  of  these  assessments,  and  the  sixth 
was  not  indebted  as  alleged.  Issue  was  joined  on  these  pleas 
and  the  case  was  tried  before  the  court  sitting  as  a  jiiry.  Upon 
the  conclusion  of  the  plaintiff's  testimony,  the  defendant  of- 
fered two  prayers,  the  first,  in  the  usual  form,  declaring  a 
want  of  legally  sufficient  evidence  to  entitle  the  plaintiff  to 
recover,  and  the  second  declaring  a  want  of  legally  sufficient 
evidence  to  show  am^  valid  assessment  by  the  directors,  bind- 
ing upon  the  defendant  both  of  which  were  granted.  The 
plaintiffs  excepted  to  this  ruling  and  has  brought  this  appeal. 

Section  4  of  plaintiffs'  charter  makes  every  premium  note 
taken  a  lien  on  any  real  estate  insured  in  consideration  of  such 
note,  and  provides  that  it  shall  be  held  and  deemed  as  a  mort- 
gage thereon,  and  that  upon  refusal  to  pay  the  same  or  any 
part  thereof,  whenever  demanded  by  the  president  and  direct- 
ors,  may  be   collected  as  in  the  foreclosure   of   a   mortgage. 
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Section  7  requires  the  directors,  "whenever  a  loss  may  occur 
which  the  company  is  liable  to  pay  to  cause  at  the  next  meet- 
ing" an  accurate  statement  to  be  made  of  the  proportion  or 
sum  to  be  contributed  by  each  member  to  make  good  such 
loss,  and  to  notify  the  members  of  the  same;  and  upon  de- 
fault by  any  member  in  paying  such  sum  within  sixty  days 
from  such  notice  to  file  such  statement  with  the  clerk  of  the 
circuit  court  in  the  county  in  which  such  defaulting  member 
resides,  and  to  cause  execution  to  issue  therefor  in  the  same 
manner  as  if  judgment  had  been  rendered  for  the  same  with 
all  costs  incident  thereto.  Section  9  of  the  by-laws,  adopted 
in  pursuance  of  the  charter,  provides  that  every  person  insured 
shall  become  a  member,  and  that  each  shall  be  bound  to  the 
^"^  others  to  make  good  their  proportionate  amount  of  losses  by 
fire,  and  that  if  there  is  not  a  sufficient  available  fund  in  hand, 
the  deficiency  shall  be  supplied  by  an  assessment  of  such  per- 
centage on  the  premium  notes  as  the  board  may  direct.  These 
are  the  only  provisions  of  the  charter  or  by-laws  we  deem  it 
necessary  to  notice,  as  the  plaintiff  has,  for  some  reason,  pre- 
ferred to  sue  for  these  assessments,  rather  than  resort  to  any 
special  remedy  provided  by  the  charter. 

The  charter,  constitution,  and  by-laws,  the  policy  and  the 
premium  note,  taken  together,  in  each  case  constitute  the 
contract  of  insurance.  The  company  is  in  fact,  what  its 
title  declares  it  to  be,  a  mutual  insurance  company.  Each 
member,  to  the  extent  of  his  premium  note,  insures  every 
other  member  who  was  such  when  he  became  a  member,  or 
who  becomes,  and  continues  to  be,  such  during  his  own  mem- 
bership; and  he  is  in  turn  insured  by  every  such  member  to 
the  extent  of  his  premium  note.  The  simple,  inherent  and 
imperative  characteristics  of  this  contract  are  mutuality  and 
equality.  No  one  can  be  called  on  to  pay  more  than  his  pro- 
portionate share  of  any  loss,  nor  to  pay  that  proportion  upoi» 
any  other  conditions  than  those  prescribed  in  his  contract;  and 
no  one  can  escape  the  payment  of  such  proportion  if  the  pro- 
visions of  the  charter,  constitution  and  by-laws  are  observed 
by  the  directors,  except  in  the  rare  cases  of  the  worthlessness 
of  the  lien  acquired  on  the  property  insured,  by  virtue  of  th-3 
premium  note.  Strict  provision  is  made  for  the  prompt  de- 
claring of  an  assessment  whenever  a  loss  occurs,  and  there  is 
no  adequate  fund  in  hand,  and  ample  power  is  given  for  its 
enforcement.  Sliould  such  an  insolvency  occur  as  is  mentioned 
above,  it  would  only  operate  to  increase  the  proportion  of  the 
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solvent  members,  and  would  come  clearly  within  the  principle 
of  mutuality  and  equality  contemplated  by  the  contract. 

The  appellee  contends  that  the  assessment  ma<3e  is  invalid 
for  three  reasons :  1.  That  he  is  called  upon  to  contribute  to 
the  payment  of  losses  of  more  than  $22,000  incurred  before 
lie  became  a  member;  ^^^  2.  That  even  if  he  were  liable  for 
such  losses,  this  assessment  subjects  him  to  a  liability  much 
greater  than  his  Just  proportion  under  his  contract;  and  3. 
That  in  making  the  assessment  the  directors  have  departed  from 
the  method  prescribed  by  the  charter. 

We  will  consider  first,  the  last  of  these  objections.  The 
seventh  section  of  the  charter  already  referred  to  puts  upon 
the  directors  the  absolute  duty,  at  the  first  meeting  after  notice 
of  any  loss,  accurately  to  determine  each  member's  proportion 
of  such  loss,  and  to  take  prompt  steps  for  the  collection  of  such 
proportion.  Without  such  requirement  the  rule  of  mutuality 
and  equality  cannot  be  enforced,  since  if  the  ascertainment 
and  collection  of  the  proportion  of  each  member  who  was 
such  at  the  time  of  the  loss  is  either  indefinitely  deferred,  as 
in  this  case,  or  neglected  for  any  considerable  period,  it  is  ob- 
vious that  such  deferred  assessment  must  omit  all  those  mem- 
bers who  have  in  the  meantime  ceased  to  be  such,  and  whose 
premium  notes  have  been  surrendered  as  authorized  by  the 
charter.  This  is  a  wrong  to  the  continuing  members,  nor  can 
that  wrong  be  righted  by  including  in  the  assessment  those 
who  have  become  members  since  the  loss  occurred,  since  it 
is  equally  a  wrong  to  them  to  subject  them  to  losses  which  oc- 
curred before  they  were  insured.  The  appellee  could  not 
have  been  rightfully  assessed  the  day  after  he  became  a  mem- 
ber, for  losses  incurred  one  year,  or  even  one  day,  before  he 
became  a  member,  and  there  is  no  better  ground  for  assessing 
him  now  to  reimburse  the  company  for  losses  so  incurred, 
though  paid  during  his  membership,  and  not  of  money  bor- 
rowed by  the  company  for  that  purpose.  In  a  mutual  com- 
pany the  members  are  entitled  to  a  pro  rata  distribution  of 
the  net  profits  at  the  end  of  each  year  or  quarter,  according 
to  the  rule  of  distribution.  In  a  successful  going  concern  of 
this  character,  the  receipts  usually  exceed  the  disbursements, 
includincT  losses;  consequently  it  is  not  often  that  an  actual 
assessment  is  required,  since  ordinarily  each  member's  propor- 
tion of  net  profits  exceeds  his  proportion  of  losses  for  the  same 
period,  and  thus  the  assessment  required  by  the  charter,  as 
'^"^  well  as  its  collection,  is  effected  by  a  simple  system  of  cred- 
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its  and  charges.  If  at  any  time,  by  reason  of  prior  losses, 
the  amount  to  the  credit  of  each  member  should  be  less  than 
Lis  proportion  of  a  subsequent  loss,  an  actual  assessment  for 
such  deficiency  would  be  required  by  the  terras  of  plaintiff's 
charter.  For  these  reasons,  we  think  the  directors  in  making 
this  assessment  departed  from  the  method  prescribed  by  the 
cliarter;  that  this  departure  resulted  in  discharging  large  num- 
bers of  members  who  have  in  the  meantime  left  the  company 
without  paying  their  proportion  of  losses  for  which  they  were 
liable,  and  which  proportion  is  by  this  assessment  imposed 
upon  the  present  members.  By  such  an  assessment  we  do  not 
tliink  any  legal  obligation  was  imposed  upon  the  appellee.  This 
conclusion  is  sustained  by  the  authorities.  In  16  American 
and  English  Encyclopedia  of  Law,  page  66,  first  edition,  it  is 
said :  "Assessments  must  be  made  in  strict  conformity  with  the 
provisions  of  the  by-laws,  and  cannot  be  enforced  if  made  other- 
wise.'' This  text  is  sustained  in  Slater  Mutual  Eire  Ins.  Co. 
V.  Barstow,  8  E.  I.  343,  even  though  a  more  equitable  method 
was  adopted  than  that  provided  by  the  charter.  In  Tobey  v. 
Ilussell,  9  K.  I.  58,  it  was  held  that  "where  a  loss  has  been  paid 
out  of  money  hired  by  the  company  without  making  an  assess- 
ment therefor,  it  may  thereafter  properly  make  an  assessment 
upon  the  parties  whose  policies  were  in  force  at  the  time  of 
the  loss."  But  in  Victoria  Mut.  Eire  Ins.  Co.  v.  Thompson, 
32  U.  C.  C.  P.  476,  it  was  held  that  an  assessment  was  not  valid 
v/hen  made  to  pay  a  note  of  the  company  for  money  borrowed 
before  the  maker  of  the  premium  note  became  a  member;  and 
in  Victoria  Mut.  Eire  Ins.  Co.  v.  Thompson,  9  Ont.  App.  620, 
it  was  held  that  no  part  of  an  assessment  can  be  recovered 
where  it  was  partly  invalid,  and  the  notice  was  for  the  assess- 
ment as  an  entirety.  So  in  Marblehead  Mutual  Eire  Ins.  Co. 
V.  Hayward,  3  Gray,  208,  it  was  held  that  if  some  of  the  mem- 
bers who  were  liable  to  assessment  be  intentionally  omitted,, 
the  assessment  is  void  as  to  the  rest,  even  though  accompanied 
by  a  computation  of  the  liability  of  those  omitted  with  the  in- 
tent to  assess  them  in  future,  and  we  think  the  neglect  to  '''* 
make  an  assessment  for  many  years,  during  which  hundreds 
of  members  liable  to  assessment  are  allowed  to  "wdthdraw,  and 
to  cancel  their  premium  notes,  is  as  much  an  intentional  omis- 
sion to  include  them  in  the  assessment  as  if  they  were  omitted 
deliberately  while  continuing  to  be  members.  In  New  England 
Fire  Ins.  Co,  v.  Belknap,  9  Cush.  140,  it  was  said  that  computa- 
tions for  assessments  need  not  be  made  upon  the  occasion  of  each 
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loss,  but  .may  be  made  upon  a  rule  that  will  approximate  to  it  as 
near  as  is  practicable  and  reasonable;  and  the  same,  substan- 
tially, was  said  in  3  Gray,  supra;  but  in  People's  Mut.  Fire 
Ins.  Co.  V.  Allen,  10  Gray,  297,  it  was  held  that  several  months' 
delay  in  making  an  assessment  was  sufficient  to  make  it  in- 
valid. In  the  case  before  us  there  has  been  a  delay  of  ten 
years  since  defendant  became  a  member. 

Referring  to  the  first  objection,  it  clearly  appears  from  the 
record  that  this  assessment  requires  the  appellee  to  contribute 
to  the  payment  of  very  large  losses  incurred  before  he  became 
a  member.  An  analysis  of  the  company's  statement  for  the 
year  ending  February  28,  1889,  found  on  pages  14  and  15  of 
the  record,  shows  that  the  company  at  that  time  owed  over 
$30,000  borrowed  money,  with  which  losses  had  been  paid,  it 
being  deemed  by  the  directors  wiser  to  borrow  money  for  this 
purpose,  trusting  to  future  increased  earning  for  repayment, 
tban  to  make  an  assessment.  But  this  hope  was  not  realized, 
and  it  appears  from  the  record  that  of  this  $30,000  more  than 
$22,000  has  been  since  carried,  and  is  embraced  in  the  assess-  , 
ment  now  made.  We  can,  upon  principle,  see  no  just  ground 
upon  which  the  appellee  can  be  required  to  contribute  to  these 
losses.  In  16  American  and  English  Encyclopedia  of  Law, 
page  37,  first  edition,  it  is  said  that  members  are  not  liable  for 
losses  occurring  before  the  beginning  or  after  the  termination 
of  the  contract  of  membership,  and  it  was  so  distinctly  held 
in  People's  Fire  Ins.  Co.  v.  Hartshorne,  90  Pa.  St.  465;  and 
in  Commonwealth  v.  Massachusetts  Mutual  Fire  Ins.  Co.,  112 
Mass.  116;  also  in  Great  Falls  Mut.  Ins.  Co.  v.  Harvey,  45  IS". 
II.  292 ;  Farmers'  Mut.  Fire  Ins.  Co.  v.  Chase,  56  N.  H.  341 ; 
Manlove  v.  Bender,  39  Ind.  371,  13  Am.  Eep.  280;  Evarts  v. 
T'nited  States  IMut.  Ace.  Assn.,  61  Hun,  624,  10  N.  Y.  Supp. 
27;  2^^  and  in  Ionia  etc.  Mut.  Fire.  Ins.  Co.  v.  Ionia  Circuit 
Judge,  100  Mich.  606,  59  N.  W.  250,  as  well  as  in  numerous 
other  cases.  To  the  last  cited,  as  reported  in  32  L.  R.  A.  481, 
there  is  appended  a  very  full  and  valuable  note  upon  the  liabil- 
ity of  members  of  mutual  fire  insurance  companies. 

Coming  finally  to  the  second  objection,  it  is  quite  clear  wo 
think,  even  if  the  appellee  could  be  required  to  contribute  on 
some  basis  to  these  prior  losses,  that  he  is  by  the  assessment 
made  required  to  contribute  an  undue  proportion — (1)  be- 
cause of  the  failure  to  credit  upon  his  premium  note  before 
assessing  it,  fifty-nine  dollars  and  fifty  cents  for  canceled  items. 
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and  (2)  because  of  the  release  of  the  numerous  policy  holders 
who  have  ceased  to  be  members  between  1889  and  1899,  and 
who  are  omitted  from  this  assessment.  Exact  mathematical 
ficcuracy,  either  in  computing  the  amount  to  be  raised  by  an 
assessment  or  in  ascertaining  the  basis  of  each  member's  assess- 
ment, and  perhaps  the  inadvertent  omission  of  these  compara- 
tively small  credits,  might  be  regarded  as  coming  within  the 
mle  of  de  minimis,  but  the  other  objection  cannot  be  thus  dis- 
posed of.  The  testimony  of  the  secretary  shows  that  in  1887 
heavy  losses  were  occurring,  and  that  the  premium  notes  then 
in  force  amounted  to  $593,000,  since  which  time  this  amount 
has  almost  steadily  decreased,  being  $329,000  in  1897,  and  only 
$332,000  in  1899,  when  this  assessment  was  made.  It  is  appar- 
ent, therefore,  that  had  the  proper  assessments  been  made  from 
time  to  time,  within  the  rule  as  to  reasonable  time,  estaolished 
in  9  Cush.,  and  10  Gray,  supra,  the  appellee  would  not  now  be 
called  on  to  pay  much  more  than  half  of  the  present  assess- 
ment. 

If  all  the  losses  for  which  this  assessment  was  made  had  oc- 
curred before  the  last  official  examination  of  the  company's 
aifairs  made  by  the  appellee  as  a  member  of  an  examining 
committee,  it  may  be  that  he  could  be  regarded  as  acquiescing 
in  the  method  pursued,  and  as  bound  by  such  acquiescence,  but 
we  are  not  to  be  understood  as  so  deciding.  But  his  last  ex- 
amination was  made  in  1893.  Since  then  six  years  have 
elapsed,  and  however  his  participation  in  the  examination  of 
^^^  the  affairs  iip  to  1893  might  affect  him  as  to  losses  prior 
to  that  time,  it  can  in  no  way  affect  him  as  to  losses  since  that 
time. 

In  American  Ins.  Co.  v.  Schmidt,  19  Iowa,  502,  it  was  held 
"that  with  respect  to  a  premium  note  in  a  mutual  fire  insurance 
company,  a  member  stands  on  a  different  footing  to  that  as- 
sumed in  his  contract  of  membership;  accordingly  he  is  not 
chargeal)lc  with  notice  of  the  acts  of  the  directors  of  the  com- 
pany in  a  suit  on  a  premium  note,  so  as  to  deprive  him  of  tlie 
benefit  of  any  defense." 

We  can  discover  no  error  in  tbo  ruling  of  the  learned  judge. 

Judgment  affirmed  with  costs  above  and  below. 


A  Policy  TIdldrr  in  a  mutual  ingurance  association  stands  in  a  two- 
fold relation  toward  the  company.  He  is  insurer  and  insured:  Con- 
don V.  Mutual  Reserve  Assn.,  89  Md.  99,  73  Am.  St.  Een.  169,  42  Atl. 
544;  note  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Eep.  544, 
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Members  of  an  Insurance  Association  are  not  assessable  for  loses 
which  occurred  before  they  became  members:  Collins  v.  Bankers' 
Accident  Ins.  Co.,  96  Towa,  216,  59  Am.  St.  Eep.  367,  64  N.  W.  778; 
Newman  v.  Covenant  Mutual  Ins.  Assn.,  76  Iowa,  56,  14  Am.  St.  Eep. 
196,  40  N.  W.  87.  And  the  reasonable  limits  of  an  assessment  must 
not  be  disregarded:  Pencille  v.  State  Farmers'  Mut.  Hail  Ins.  Co., 
74  Minn.  67,  73  Am.  St.  Eep.  326,  76  N.  W.  1026. 


OLD  TOWIT  BANK  v.  McCORMICK. 

[96  Md.  341,  53  Atl,  934.] 

BANKRUPTCY— State  Laws  Superseded  by  National.— By  the 
enactment  of  the  statutes  of  the  United  States  concerning  bank- 
ruptcy, no  state  insolvent  law  is  superseded  or  suspended  except  to 
the  extent  to  which  it  conflicts  with  the  national  law.      (p.  579.) 

BANKRUPTCY  AND  INSOLVENCY— Power  of  the  States  to 
Enact  Laws  upon. — The  power  to  enact  insolvent  and  bankrupt  laws 
is  vested  in  the  states,  and  cannot  be  extinguished  except  by  the 
establishment  of  a  federal  system  in  conflict  with  the  state  law. 
(p.  581.) 

BANKRUPTCY— Power  of  the  States  to  Provide  for  Invol- 
untary.—  Wliore  the  national  bankruptcy  statutes  have  provided  for 
voluntary  bankruptcy  proceedings  by  a  class  of  debtors,  leaving  in- 
voluntary proceedings  against  persons  of  such  class  not  provided  for, 
state  statutes  authorizing  such  involuntary  proceedings  remain  iu 
force,      (p.  583.) 

BANKRUPTCY.— Involuntary  Proceedings  in  Bankruptcy  or 
Insolvency  Against  a  Wage-earner  or  a  Person  Engaged  Chiefly  in 
Fanning  or  the  Tillage  of  the  Soil  may  be  maintained  in  the  state 
courts,  because  the  act  of  Congress  relating  to  bankruptcy  does  not 
authorize  involuntary  proceedings  against  persons  of  those  classes 
in  the  national  courts,     (p.  584.) 

Edwin  a.  Baetjer,  ¥,  t>.  Gill  &  Sons,  Dallam  &  Eoiise  and 
Yenable  &  Howard,  for  the  appellant. 

S.  A.  Williams  and  F.  E.  "Williams,  for  the  appellees. 

340  POWLEE,  J.  This  is  an  appeal  from  the  circuit  court 
for  Harford  county.  On  the  22d  of  May,  1901,  the  Old  Town 
Bank  of  Baltimore  filed  a  petition  in  insolvency  against  J. 
Lawrence  IMcCormick  and  others  under  the  provisions  of  ar- 
ticle 47,  sections  22  and  23  of  our  code,  relatino^  to  insolvent.^ 
as  amended  by  the  act  of  1896,  chapter  446.  The  defendants 
each  pleaded  to  the  jurisdiction  of  the  court.  Their  pleas  are 
identical.  The  plea  is  as  follows:  "1.  That  this  court  has  no 
jurisdiction  in  these  proceedings  because  the  insolvency  laws 

Am.  St.  Rep.,  Vol.  S4-37 


578  Amekican  State  Reports,  Vol.  94.     [Maryland, 

of  the  state  of  Maryland  have  been  suspended,  superseded  or 
rendered  inoperative  by  the  passage  of  a  national  bankrupt  law 
by  the  Congress  of  the  United  States,  and  this  defendant 
pleads  the  said  bankrupt  ^^®  law  in  bar  of  the  jurisdiction  of 
this  court  in  the  premises."  The  plaintiff  bank  demurred  to 
these  pleas,  but  the  learned  judge  below  overruled  the  demur- 
rers, and  his  certificate  states  the  question  raised  and  decided 
on  the  demurrers  as  follows:  "That  the  enactment  of  the  act 
of  Congress  approved  July  1,  1898  (U.  S.  Comp.  Stats.  1901, 
p.  3418),  entitled  'An  act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States,  and  supplements 
and  additions  thereto,  suspended  the  operation  of  article  47  of 
the  Code  of  Public  General  Laws  of  Maryland,  1888,  entitled 
'Insolvents'  and  all  amendments  thereof,  and  especially  sus- 
pended the  operation  of  section  22  (as  repealed  and  amended 
by  the  act  of  1896,  chapter  446),  and  section  23  thereof,  in- 
cluding the  operation  of  said  article  on  persons  'engaged  chiefly 
in  farming  and  tillage  of  the  soil,'  and  the  class  of  persons 
to  which  the  defendant,  J.  Lawrence  McCormick,  is  alleged 
in  the  petition  to  belong;  and  that  this  court  is  without  juris- 
diction to  grant  any  of  the  relief  prayed  for  in  said  petition." 
From  the  order  dismissing  its  petition  the  plaintiff  has  ap- 
pealed. 

The  issue  thus  presented  is  clear  and  well  defined.  The 
defendants  contend  that  the  enactment  of  the  national  bankrupt 
act  suspended  the  operation  of  the  whole  insolvent  law  of  this 
state,  while  the  plaintiff  maintains  the  position  that  the  passag(} 
of  this  national  law  by  Congress  suspends  the  operation  of  our 
insolvent  law  only  so  far  as  our  law  conflicts  with  the  national 
law,  and  that,  inasmuch  as  the  present  bankrupt  law  (act  of 
Congress  1898,  U.  S.  Comp.  Stats.,  1901,  p.  3418)  contains 
no  provision  for  involuntary  bankruptcy  of  persons  engaged 
chiefly  in  the  tillage  of  the  soil,  the  provisions  of  our  state  in- 
solvent law,  so  far  as  they  apply  to  that  excepted  class,  remain 
in  full  force  and  effect. 

The  question  presented  must  depend,  in  the  first  place,  upon 
the  provisions  of  the  bankrupt  law  applicable  here.  Section 
4,  "Who  may  become  bankrupts,"  subsection  (a),  provides  that 
"anv  person  who  owes  debts,  except  a  corporation,  shall  be  en- 
titled to  the  benefits  of  this  act  as  a  voluntary  bankrupt."  And 
by  subsection  (b)  it  is  enacted  that  "any  natural  person,  ^•'** 
except  a  wage-earner  or  a  person  engaged  chiefly  in  farming  or 
the  tillage  of  the  soil,  ....  may  be  adjudged  an  involuntary 
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l)anknipt  upon  default  or  an  impartial  trial,  and  shall  be  sub- 
ject to  the  provisions  and  entitled  to  the  benefits  of  this  act." 

1.  From  the  year  1819,  when  C,  J.  Marshall  delivered  the 
opinion  of  the  supreme  court  of  the  United  States  in  the  lead- 
ing case  of  Sturg^s  v.  Crowninshield,  reported  in  4  Wheat.  123, 
it  has  been  held  that  the  provision  of  the  constitution  of 
United  States,  article  1,  section  8  (4),  providing  that  Congress 
shall  have  power  to  establish  uniform  laws  on  the  subject  of 
bankruptcy,  does  not  in  itself  inhibit  the  states  from  passin-:!: 
valid  insolvent  laws.  In  the  case  just  cited  it  was  said:  "It 
is  not  the  mere  existence  of  the  power,  but  its  exercise  which 
is  incompatible  vnth  the  exercise  of  the  same  power  by  the 
states."  And  so,  also,  there  has  been  a  uniform  line  of  deci- 
sions to  the  effect  that  so  far  as  Congress  has  failed  to  legis- 
late with  reference  to  insolvents,  state  laws  relating  to  them 
are  operative.  Thus  in  Sturges  v.  Crowninshield,  4  Wheat.  123, 
it  is  said  that  "if  it  is  not  the  mere  existence  of  the  power, 
but  its  actual  exercise  by  the  Congress  of  the  United  States, 
which  prevents  the  operation  of  state  insolvent  laws,  it  is  ob- 
vious that  much  inconvience  would  result  from  that  constiiic- 
tion  of  the  constitution  which  should  deny  to  the  legislatures 
of  the  states  the  power  of  acting  on  this  subject  in  consequence 
of  the  grant  to  Congress."  "It  may  be  thought  more  conven- 
ient," continued  the  court,  "that  much  of  it  should  be  regulated 
by  state  legislation,  and  Congress  may  purposely  omit  to  pro- 
vide for  many  cases  to  which  its  power  extends.  It  does  not 
appear  to  be  a  violent  construction  of  the  constitution,  and  cer- 
tainly a  most  convenient  one,  to  consider  the  power  of  the  state 
as  existing  over  such  cases  as  the  laws  of  the  land  may  not 
reach."  But  in  Ogden  v.  Saunders,  13  Wheat.  313,  the  rule 
is  explicitly  laid  down  that  "the  power  of  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcy  docs  not  exclude 
the  rights  of  the  states  to  legislate  on  the  same  subject,  except 
when  the  power  has  been  actually  exercised  and  the  state  laws 
conflict  ^^  with  those  of  Congress."  And  to  the  same  effect  arc 
Baldwin  v.  Hale,  1  Wall.  239;  Tua  v.  Carriere,  117  U.  S.  310, 
6  Sup.  Ct.  Eep.  565 ;  Ex  parte  Eames,  2  Story,  322,  Fed.  Cas. 
No.  4237.  In  the  recent  case  of  the  E.  H.  Herron  Co.  v.  Su- 
perior Court,  etc.,  decided  in  April  of  last  year  l>y  the  supreme 
court  of  California  and  reported  in  136  Cal.  279,  89  Am.  St. 
Eep.  124,  68  Pac.  814,  it  was  held  that  "though  the  federal 
bankrupt  acts  suspend  operation  of  any  state  laws  of  insolvency, 
where  there  is  any  conflict  between  the  two,  the  state  laws  re- 
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main  in  full  force  in  so  far  as  there  is  no  conflict;  and  as  the 
bankruptcy  act  of  1898  expressly  exempts  all  corporations  from 
voluntary  bankruptcy  and  only  makes  subject  to  involuntary 
bankruptcy,  corporations  engaged  principally  in  manufactur- 
ing, trading,  printing,  publisliing,  or  mercantile  pursuits,"  the 
provisions  of  the  state  law  applicable  to  a  corporation  engaged 
principally  in  mining  (as  was  the  California  corporation)  are 
not  suspended.  In  the  course  of  its  opinion  the  court  said: 
"If  the  bankruptcy  act  excepts  a  class  of  cases  from  its  opera- 
tion, either  in  express  terms  or  by  necessary  implication,  it 
must  be  considered  that  it  was  the  intention  of  Congress  not 
to  interfere  in  that  class  of  cases  with  the  laws  of  the  several 
states  in  reference  thereto."  A  number  of  cases  are  cited  by 
Justice  Harrison,  who  delivered  the  opinion  of  the  court,  and 
among  them  is  that  of  Clarke  v.  Eay,  1  Har.  &  J.  318,  C.  J. 
Chase  delivering  the  opinion  of  the  court.  He  said :  "The  leg- 
islatures of  the  several  states  have  competent  authority  to  pass 
laws  for  the  relief  of  all  persons  who  are  not  comprehended 
within  the  act  of  Congress" :  See,  also.  Van  Xostrand  v.  Carr, 
SO  Md.  131.  It  should  be  remarked,  however,  that  the  situation 
in  the  California  case  just  cited  somewhat  differs  from  the  one 
here  presented.  For  there  the  insolvent  proceeded  against  un- 
der the  California  insolvent  law  was  expressly  excepted  from 
the  provisions  relating  to  the  voluntary  system,  and  was  not  in- 
cluded within,  and  therefore  excepted  by  implication  from  the 
class  of  corporations  made  subject  to  the  involuntary  system, 
while  here  the  defendant  who  is  sought  to  be  declared  an  in- 
solvent under  our  insolvent  law  is  included  under  the  general 
terms  of  the  voluntary  ^^^^  system  and  expressly  excepted*  from 
the  involuntary  system:  See,  also,  Shepardson's  Appeal,  36 
Conn.  23;  Geery's  Appeal,  43  Conn.  289,  21  Am.  Eep.  653; 
Steclman  v.  Mattix,  36  N.  J.  L.  344;  16  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  642. 

2.  This  brings  us  to  the  real  question  in  the  case,  namely, 
Is  there  any  conflict  between  our  insolvent  law  and  the  federal 
bankrupt  law? 

We  have  already  transcribed  the  provisions  of  section  4,  by 
which  it  appears  that  the  defendant  is  expressly  excepted  from 
the  provision  of  the  act  relating  to  involuntary  bankruptcy; 
and,  therefore,  as  to  this  class  to  which  the  defendant  belongs — 
i.  e.,  farmers  or  tillers  of  the  soil — the  federal  power  has  not 
been  exercised.  And  it  therefore  follows  that  if  this  class  is 
not  within  the  state  law,  tli<ire  is  no  existing  provision  under 
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which  those  embraced  within  it  can  be  compelled  to  distribute 
their  assets  fairly  and  equally  among  their  creditors.  In 
Geery's  Appeal,  43  Conn.  289,  21  Am.  Eep.  653,  it  was  said: 
''The  benefit  of  this  principle  (the  equal  distribution  of  a  debt- 
or's property  without  preference)  cannot  be  denied  to  a  cred- 
itor without  doing  him  injustice.  It  is  a  remedy  which  he  re- 
lied on  in  giving  credit  and  to  which  he  is  fairly  entitled.  If 
that  remedy  is  not  to  be  found  in  the  bankrupt  act,  it  will  not 
be  presumed  that  Congress  intended  to  take  away  the  remedy 
provided  by  the  state.  Congress  having  limited  and  restricted 
the  operation  of  the  bankrupt  act,  leaving  a  number  of  cases 
to  which  it  does  not  apply,  it  will  not  be  presumed  that  it  was 
thereby  intended  to  leave  creditors  in  such  cases  entirely  with- 
out remedy,  as  must  be  the  case  if  the  state  law  is  entirely 
inoperative."  But  can  it  be  properly  or  correctly  said  that  any 
conflict  can  exist  between  the  state  and  the  federal  law  so  long 
as  the  latter  by  express  terms  excludes  from  its  operation  the 
subject  or  class  of  persons  expressly  provided  for  by  the  state 
law?  The  power  to  enact  insolvent  or  bankrupt  laws  is  vested 
in  the  states,  and  it  cannot  be  extinguished  except  by  the  es- 
tablishment of  a  federal  system  in  conflict  with  the  state  law. 
And  this  federal  system  of  bankruptcy  must  be  n  genuine  bank- 
rupt law  (Sturges  v.  Crowninshield,  4  "WTieat.  122),  or,  in  other 
words,  ^*"*'*  as  expressed  in  Ogdcn  v.  Saunders.  12  Wheat.  213, 
the  power  to  pass  a  uniform  system  of  bankruptcy  must  be 
actuallv  exercised,  and  the  state  law  must  h'?  in  conflict  with  it 
in  order  to  render  the  latter  inoperative.  The  question,  there- 
fore, logically  arises.  Does  the  present  federal  banknipt  law 
actually  provide  for  involuntary  proceedings  against  farmers? 
And  the  answer  must  be  that  it  does  not,  but  the  answer  of  the 
defendant  goes  further,  and  necessarily  miis*"  do  so  in  order  to 
save  his  case.  He  says,  it  is  true,  that  while  this  class  is  not 
included,  and  is  expressly  excepted  from  the  involuntary  fea- 
ture of  the  system,  yet  it  is  included  in  the  voluntary  feature, 
and  therefore  it  is  within  the  scope  of  the  national  system. 
We  cannot  approve  of  this  method  of  reasoning,  not  only  be- 
cause it  would  seem  to  be  a  ''contradiction  in  terms  to  say  that 
cases  excepted  from  the  operation  of  tlie  most  important  part 
of  the  act  are  included  in  its  scope,"  but  because  it  would  seem 
to  involve  the  proposition  that  the  federal  power  can  render 
inoperative  the  state  insolvent  laws  applicable  to  involuntar}' 
insolvency  without  establishing  a  genuine  bankrupt  law  to  take 
the  place  of  the  state  law.     x4s  we  have  already  seen,  it  has 
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been  held  from  an  early  day  that  it  is  only  to  the  extent  that 
Congress  has  actually  legislated  upon  the  subject  that  the  stat- 
utes of  the  several  states  are  suspended  by  its  legislation.  How, 
then,  can  it  be  said  that  a  failure  to  legislate,  in  other  words, 
that  an  express  exclusion,  raises  a  conflict?  But  without  pur- 
suing this  question  further  it  seems  to  us  that  the  position 
taken  by  the  defendant  must  necessarily  lead  to  the  conclusion 
that  if  the  Congress  of  the  United  States  can,  by  including  this 
class  in  the  voluntary  part  of  the  system  and  excepting  it  from 
the  involuntary  part,  withdraw  it  from  the  operation  of  our 
state  insolvent  law,  it  can  do  the  same  in  regard  to  any  two  or 
more  classes — as,  for  instance,  merchants,  traders  and  corpora- 
tions— and  the  result  would  be  that  in  spite  of  the  failure  on  the 
part  of  Congress  to  establish  a  bankrupt  law — that  is,  to  actually 
exercise  the  power  conferred  by  the  constitution  to  pass  a  genuine 
bankrupt  law — state  legislation  would  become  inoperative  and 
creditors  would  be  deprived  of  a  remedy  ^^^  to  which,  as  was 
said  in  Geery's  Appeal,  43  Conn.  289,  21  Am.  Eep.  653,  they 
are  fairly  entitled. 

But  it  was  forcibly  argued  on  the  part  of  the  defendant  that 
section  70,  subsection  (b)  of  the  bankruptcy  act  of  1898  (U.  S. 
Comp.  Stats.  1901,  p.  3452),  shows  that  it  was  the  intention 
of  Congress  to  substitute  that  act  for  every  provision  of  every 
insolvent  law  of  the  several  states.  It  provides  as  follows: 
•'Proceedings  commenced  vmder  state  insolvent  laws  before  the 
passage  of  this  act  shall  not  be  affected  by  it."  To  sustain 
their  view  the  case  of  Parmenter  Mfg.  Co.  v.  Hamilton,  172 
Mass.  178,  70  Am.  St.  Eep.  258,  51  K  E.  529,  decided  in  1898, 
Vi'as  relied  on.  But  all  this  case  decides  is  that  the  federal 
act  deprives  the  state  court  of  jurisdiction  to  (utortain  jurisdic- 
tion in  insolvency  proceedings  filed  after  the  1st  of  July.  1898, 
when  the  federal  act  went  into  force.  Or  as  the  court  said: 
'•The  act  is  to  go  into  full  force  and  effect  upon  its  passage; 
that  is  to  say,  the  rights  of  all  persons,  in  the  particulars  to 
which  the  act  refers,  arc  to  be  determined  by  the  act  from  the 
time  of  its  passage."  After  mentioning  a  number  of  the  riuhts 
which  are  determined  by  the  act,  the  opinion  continues:  •''These 
various  provisions  affecting  the  rights  and  conduct  of  debtors 
and  creditors  are  different  from  those  previously  existing  in 
most  of  the  states,  and  pr>rha])s  different  from  those  found  in 
the  laws  of  any  state,  and  tliey  supersede  all  conflicting  provi- 
visions."  In  the  concluding  part  of  the  o]union  the  distin- 
guished judge,  who  has  recently  been  appointed  chief  justice 
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of  the  supreme  judicial  court  of  Massachusetts,  said  that  the 
language  of  section  70,  subsection  (b)  "was  chosen  to  make 
■clear  the  purpose  of  Congress  that  the  new  system  of  bank- 
ruptcy should  supersede  all  state  laws  in  regard  to  insolvency 
from  the  date  of  the  passage  of  the  act,"  but  necessarily  this 
language  means  only  that  all  conflicting  provisions  of  the  state 
law  were  thus  superseded,  for  this  is  the  well-settled  proposi- 
tion which  he  had  just  announced  in  a  preceeding  sentence 
and  which  we  have  quoted  above.  If,  therefore,  we  are  correct 
in  the  conclusion  already  reached  that  there  is  no  conflict  be- 
tween the  provisions  of  our  insolvent  law  and  the  present  bank^ 
rupt  law,  it  follows  that  the  language  of  section  70  relied  on 
Rso  ijy  ^jjg  defendant  can  have  no  influence  upon  our  conclusion 
in  this  case. 

But,  again,  it  was  urged  that  there  is  a  distinction  between 
tliis  case  and  cases  which  arose  under  laws  which  did  not  in- 
clude the  class  within  its  scope,  as,  for  instance,  where  the  banlc- 
rupt  act  applied  only  to  debtors  whose  debts  exceeded  three 
hundred  dollars.  It  was  held  in  Shepardson's  Appeal,  3G  Conn. 
23,  that  in  cases  where  the  debts  were  less  than  three  hundred 
■dollars,  the  state  law  was  not  suspended  and  debtors  of  that  class 
could  be  proceeded  against  under  state  laws.  But  the  true  rule 
was  laid  down  by  Cliief  Justice  Marshall  in  Sturges  v.  Crown- 
inshield,  4  Wheat.  122,  that  the  power  of  the  state  continues 
to  exist  over  such  cases  as  the  federal  law  does  not  reach.  And, 
therefore,  if  cases  involving  involuntary  proceedings  against 
a  class  are  not  provided  for  by  the  federal  law,  such  cases  are 
witliiu  the  reach  of  the  state  law  in  spite  of  the  fact  that  the 
members  of  this  same  class  may  avail  themselves  of  the  volun- 
tary feature,  otherwise  the  rule  laid  down  by  Chief  Justice 
Marshall  would  have  to  be  changed  so  as  to  read  that  the 
power  of  the  state  exists  only  over  such  cases  as  are  against 
natural  persons  or  corporations  not  within  any  class  provided 
for  by  any  provision  of  the  federal  law.  If  this  were  the  rule, 
then,  of  course,  it  would  follow,  as  contended,  that  the  de- 
fendant, being  of  the  class  called  farmers,  and  the  bankrupt 
act  having  provided  he  may  avail  himself  of  the  voluntary 
feature,  no  case  against  him  could  be  reached  by  the  state 
law.  But  in  our  opinion  this  is  not  the  proper  view,  for  as 
we  have  already  said  it  is  not  within  the  power  of  Congress 
to  render  iuo}>erative  the  involuntary  feature  of  state  insol- 
vent laws  as  to  any  particular  class  by  excepting  that  class 
from    the   involuntary    part    of    the    national    law.     Otherwise 
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the  result  would  be  that  the  state  laws  as  to  involuntary  in- 
solvency would  become  inoperative  by  the  mere  existence  of 
the  power  of  the  United  States  to  establish  a  system  of  in- 
voluntary bankruptcy.  We  have  seen,  however,  that  it  is  not 
the  mere  existence,  but  the  exercise  of  the  power  to  establish 
a  genuine  bankrupt  law  in  conljict  with  the  state  laws,  which 
renders  the  latter  inoperative:  Sturges  v.  Crowninshield,  4 
Wheat.  122. 

'^'^'^  In  conclusion,  it  may  be  proper  to  say  that  if  it  is  the 
policy  of  our  state  to  render  farmers  and  tillers  of  the  soil, 
like  other  persons,  subject  to  the  involuntary  system  of  our 
insolvent  laws,  as  it  is  declared  to  be  by  the  provisions  of  our 
code,  article  47,  sections  22  and  23,  we  should  not,  by  any 
fc'trained  construction  of  an  act  of  Congress  or  by  a  course 
of  ingenious  reasoning,  attempt  to  thwart  this  purpose. 

From  what  we  have  said  it  will  be  seen  that  we  are  of  opin- 
ion that  the  order  appealed  from  should  be  reversed. 

Order  reversed  and  new  trial  awarded. 


A  National  Bankruptcy  Act  suspends  the  operation  of  state  insol- 
vency laws  so  far  as  they  are  in  conflict  with  it:  Harbaugh  v.  Cas- 
tello,  184  111.  110,  75  Am.  St.  Eep.  147,  56  N.  E.  363;  Parmeter  Mfg. 
Co.  V.  Hamilton,  172  Mass.  178,  70  Am.  St.  Eep.  258,  51  N.  E.  529. 
State  insolvency  laws  remain  operative,  however,  upon  any  subject 
matter  expressly  or  impliedly  excepted  from  the  operation  of  th»> 
national  act:  R.  H.  Herron  Co.  v.  Superior  Court,  136  Cal.  279,  8!)' 
Am.  St.  Eep.  124,  68  Pac.  814. 


CAXNON  V.  BEUSH  ELECTEIC  COMPANY. 

[96  Md.  446,  54  Atl.  121.] 

A  PARTNERSHIP  as  Between  the  Parties  Cannot  Exist  whero 
they  did  not  consent  or  intend  to  be  partners,      (p.  588.) 

CORPORATIONS.— The  Relation  of  One  Corporation  to  An- 
other in  Which  the  Former  Controls  the  Majority  of  the  Stock  is  not 
that  of  an  agent  to  his  principal,     (p.  588.) 

CORPORATIONS.— Where  There  is  an  Ineffective  Attempt  to 
Form  a  Corporation,  the  Relation  of  the  Parties  Thereto  as  Between 
Themselves  is  not  that  of  partners.  Their  rights  are  governed  by  the 
terms,  conditions,  and  limitations  set  forth  in  the  paper  which  they 
believed  and  intended  to  be  a  charter,      (p.  589.) 

CORPORATIONS.— Where  One  Corporation  has  Become  the- 
Owner  of  the  Stock  of  Another,  the  Stockholders  of  the  Controlling 
Corporation  can  be  held  answerable  for  fraud,  or  such  gross  uegligeuca 
in  the  management  as  amouuts  to  fraud,      (p.  589.) 
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CORPORATIONS— Burden  of  Proof.— Where  one  corporation 
has  become  the  owner  of  the  controlling  interest  in  the  stock  of  an- 
other, and  it  is  claimed  that  the  directors  of  the  controlling  corpora- 
tion have  been  guilty  of  fraud,  or  gross  negligence  amounting  to 
fraud,  the  burden  of  proof  is  upon  the  party  relying  upon  such  fraui 
as  a  ground  for  recovery,     (p.  589.) 

CORPORATIONS.— A  Corporation  Which  Owns  a  Controlling 
Interest  in  the  Stock  of  Another  may,  notwithstanding,  honestly  and 
fairly  compete  with  it.     (p.  592.) 

Charles  M.  Armstrong  and  E.  E.  Lee  Marshall,  for  the 
appellant. 

Randolph  Barton,  Randolph  Barton,  Jr.,  and  Ambler  & 
Stewart,  for  the  appellee. 

460  FOWLER,  J.  This  appeal  presents  for  the  second 
time  questions  growing  out  of  the  alleged  maladministration 
of  the  affairs  of  the  United  States  Power  and  Light  Com- 
pany of  Baltimore  City  by  the  Brush  Electric  Company  of 
the  same  place.  Some  time  prior  to  January,  1893,  one 
Augustus  Davis  and  others,  stockholders  of  the  United  States- 
company,  filed  a  bill  in  the  circuit  court  of  Baltimore  City 
on  behalf  of  themselves  and  others  for  a  receiver  of  the 
L^nited  States  company  to  prevent  it  being  wrecked  as  alleged 
by  the  Brush  company.  This  was  the  beginning  of  the  liti- 
gation which  resulted  in  the  appeal  which  was  disposed  of  by 
this  court  in  the  case  of  Davis  v.  United  States  Electric 
Power  etc.  Co.,  77  Md.  35,  25  Atl.  982.  The  history  of  the 
two  companies  and  the  relations  existing  between  them  are 
clearly  given  by  Page,  J.,  who  delivered  the  opinion  of  the 
court  in  the  case  just  cited  and  we  will  reproduce  it  here. 
The  United  States  company  was  supposed  to  have  been  in- 
corporated under  the  general  incorporation  laws  of  this  state 
"for  the  purpose  of  manufacturing  electricity  for  illuminating 
and  for  use  as  a  power  and  for  all  other  purposes  to  which 
electricity  or  magnetism  may  be  applied  and  for  buying  and 

selling    dynamo    electric    machines For    a    number    of 

years  it  had  been  engaged  in  the  business  for  which  it  was 
incorporated  in  the  city  of  Baltimore The  Brush  Elec- 
tric Company  ....  was  also  incorporated  under  the  laws 
of  this  state  for  the  purpose  of  conducting  the  same  busi- 
ness, and,  prior  to  the  year  1886,  was  a  rival  and  competitor 
of  the  United  States  company  in  the  city  of  Baltimore.  To 
prevent  the  ruinous  rate  cutting  and  underbidding,  which 
were  the   consequences   of  this  rivalry,   the   Brush   company. 
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in  that  year,  became  the  purchaser  of  the  majority  of  the 
stock  of  the  United  States  company  on  the  invitation  of  the 
latter  company  or  its  stockholders.  The  affairs  of  the  United 
States  company  seem  to  have  been  conducted  to  the  satisfac- 
tion of  both  the  companies  until  November,  1891,  when  the 
troubles  began  which  form  the  subject  of  complaint."  The 
bill  (in  the  Davis  case)  alleges  that  an  election  was  held  by 
the  stockholders  of  the  United  '*^''  States  company  at  which 
was  chosen  a  board  of  directors,  a  majority  of  whom  were 
persons  principally  interested  in  the  affairs  of  the  Brush  com- 
pany, appointed  by  that  company  to  carry  out  a  policy  dictated 
by  the  Brush  company  as  follows,  viz. :  1.  To  conduct  the  af- 
fairs of  the  United  States  company  *'in  the  interest  of,  and 
in  order  to  feed  the  Brush  company,  at  the  expense  of  the 
stockholders  not  interested  in  the  said  Brush  company;  2.  To 
permit  it  to  earn  only  an  income  sufficient  to  provide  for  its 
ninning  expenses  and  then  to  close  up  the  affairs  of  the  United 
States  company,  and  dispense  with  its  operations,  whenever 
it  shall  be  found  to  be  to  the  interest  of  the  Brush  company." 
All  the  charges  made  against  the  Brush  company  as  well  as 
the  facts  alleged  to  sustain  them,  were  denied  by  that  com- 
pany, and  it  was  averred  in  the  answer  of  the  Brush  com- 
pany that  so  far  as  the  officers  and  members  of  the  Brush 
company  had  taken  part  in  the  affairs  of  the  United  States 
company  they  had  been  governed  not  only  by  the  desire  to  give 
value  to  the  Brush  company's  large  interest  in  the  United 
States  company  but  to  deal  fairly  and  honestly  with  all  con- 
cerned. 

The  case  of  Davis  v.  United  States  Electric  Power  and 
Light  Co.,  77  Md.  35,  25  Atl.  982,  came  before  this  courc 
on  the  first  appeal  on  the  bill,  answer  and  a  large  arjouni;  of 
testimony,  and  we  hold  that  the  plaintiffs  wore  not  entitled 
to  relief  and  affirmed  the  decree  of  the  circuit  court  of  Balti- 
more City  dismissing  the  bill. 

It  appears  that  very  soon  after  the  former  hill  was  dismissed 
Mr.  A.  G.  Davis,  one  of  the  plaintiffs  in  that  ca.-e,  transferred 
217  sha.ros  of  his  «toek  of  the  par  value  of  $21,000  to  Thomas 
J.  Cannon,  the  plaintiff  in  this  case,  for  $500,  hut  ^Mr.  Davis 
does  net  remember  how  this  stock  was  paid  for.  whether  in 
cash  or  in  certain  stock  of  another  company.  At  any  rate, 
whatever  may  have  been  the  consideration  paid  l)y  Mr.  Can- 
n>in  ho  has  tiled  this  hill  a>  a  stockholder  or  moml)or  of  tlie 
association   of   the   United    States    company    reaffirming    the 
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charges  made  in  the  former  bill  and  adding  others  of  the  same 
character  against  the  defendant,  the  Brush  company.  The 
bill  filed  in  the  case  now  before  us  alleges,  in  general  terms, 
^^  that  for  the  purpose  of  using  the  United  States  com- 
pany for  its  own  purposes  and  fraudulently  intending,  when 
it  was  for  the  interest  of  the  defendant  company,  to  destroy 
the  plaintiff  company,  the  plaintiff  company  was  so  misman- 
flgied  that  it  became  insolvent  and  the  prayer  is,  among  other" 
things,  for  an  accounting  upon  the  basis  of  a  partnership; 
that  a  receiver  be  appointed  to  take  charge  of,  protect  and 
preserve  the  partnership  property,  etc.,  pending  a  final  de- 
cree, and  to  t^ke  such  steps  as  may  be  ncce&sary  and  to  wind- 
up  the  business,  etc.,  under  the  decree  of  the  court.  Receivers 
were  eventually  appointed  and  finding  that  owing  to  the  crip- 
pled condition  of  company  and  the  sharp  competition  for  busi- 
ness to  which  it  was  subjected  that  it  could  no  longer  continue  its 
business  with  profit,  they  asked  and  obtained  leave  to  sell. 
^J"'he  -property  was  sold  and  the  net  proceeds  of  sale,  together 
with  the  earnings  of  the  business  while  in  the  hands  of  the 
receivers,  was  distributed  among  general  creditors  and  bond- 
holders in  September,  1897. 

In  the  eighth  paragraph  of  the  bill  the  allegation  of  the 
plaintiff  is  that  believing  that  the  United  States  Electric  Power 
and  Light  Company  was  a  body  corporate,  the  same  being 
held  out  as  such,  he  purchased  and  still  holds  two  hundrefl 
and  seventeen  shares  of  the  stock  of  said  company;  but  that 
he  has  lately  been  informed  that  said  company  is  not  a  cor- 
poration but  a  partnership,  and  that  the  members  of  said 
company  stand  in  the  position  and  are  subject  to  the  liabilities 
of  partners. 

It  is  conceded  by  both  sides,  and  indeed  the  circuit  court 
of  Baltimore  City  so  decided,  and  there  has  been  no  appeal 
from  its  decree  in  that  respect,  that  neither  of  the  two  sup- 
posed corporations  by  the  consolidation  of  which  the  United 
States  company  was  formed,  had  ever  been  legally  incorporated 
and  that  hence  the  consolidated  company  itself  had  no  legal 
existence  as  a  corporate  body. 

And,  therefore,  the  fir^^t  and  the  only  quc>tion  of  law  pre- 
sented by  this  appeal  is,  "\Miat  is  the  legal  relalion  existing  be- 
tween the  stockholders  (so  called)  of  the  United  States  com- 
pany, including,  of  course,  among  such  stockliolders  the  Brush 
'♦^'^  company,  which  owned  three-fourths  of  the  United  States 
company's  capital  stock?     The  contentions  of  tlie  plaintiff  on 
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this  branch  of  the  case  are  three:  1.  That  the  Brush  com- 
pany in  consequence  of  controlling  and  managing  the  property 
and  business  of  the  United  States  company  stood  in  the  rela- 
tion of  an  agent  to  said  United  States  company  and  its  mem- 
bers, and  owed  to  it  and  them  the  duties  of  that  relation  and 
was  subject  to  its  liabilities;  or  2.  If  not  an  agent,  then 
the  members  of  the  United  States  company,  including  the 
Brush  company,  were  partners  inter  sese;  or  3.  If  neither 
an  agent  nor  a  partner,  whatever  name  may  be  given  to  sucli 
an  association  as  the  members  of  the  United  States  company- 
constituted,  the  Brush  company  is  directly  responsible  to  those 
members  for  the  acts  complained  of  in  this  suit. 

Eemembering  that  the  bill  in  this  case  is  filed  by  one  of  the 
so-called  stockholders  of  an  illegally  formed  corporation  it 
seems  to  us  very  clear  that  the  first  two  of  the  plaintiff's  con- 
tentions cannot  be  maintained. 

In  the  first  place  it  is  nowhere  in  this  case  pretended  that 
any  of  the  stockholders  of  the  United  States  company  ever 
intended  to  assume  the  responsibilities  of  an  agent  or  a  partner, 
or  indeed  any  other  responsibility  than  that  of  a  stockholder 
in  a  regularly  and  legally  incorporated  company  under  the 
laws  of  Maryland.  Under  these  circumstances  the  managing 
stockholders  or  members  of  the  United  States  company  can- 
not be  held  as  agents,  for  there  is  no  e\ndence  to  prove  the 
fact  of  agency  nor  does  the  law  imply  such  a  relation  under 
the  circumstances  of  this  case;  nor  can  they  be  held  as  part- 
ners inter  sese.  In  the  case  of  Waring  v.  National  Marine 
Bank  of  Baltimore,  74  Md.  278,  22  Atl.  140,  attention  is  called 
to  the  recognized  distinction  between  a  partnership  between  the 
parties  themselves  and  a  partnership  as  to  third  parties  whicli 
arises  by  operation  of  law.  "But  the  question,"  said  the  court, 
"of  partnership  inter  sese  is  one  of  intention  and  it  may  be 
laid  down  as  a  general  rule  that  no  such  partnership  can  exist 
against  the  consent  and  intention  of  the  parties :  Bull  v.  Schu- 
berth,  2  Md.  55."  See,  also,  London  Assn.  v.  Drcnnen,  116  U. 
'^'o  S.  4G1,  6  Sup.  Ct.  Eop.  442;  Paul  v.  Cullum,  132  U.  S. 
539,  10  Sup.  Ct.  Eep.  151.  It  is  apparent  from  the  evi- 
dence disclosed  by  the  record  not  only  that  no  partnership  was 
intended,  but  that  everybody  connected  with  the  United  States 
company  contemplated  the  formation  of  a  corporation.  The 
charter,  or  what  was  supposed  to  be  a  valid  charter,  is  filed 
as  one  of  the  exhibits  with  the  bill.  It  is  but  equitable,  there- 
fore, that  the  rights  of  the  stockholders  or  members  of  the  un- 
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incorporated  association  as  between  themselves  should  be  gov- 
erned by  the  terms  and  conditions  and  limitations  set  fort]i 
in  the  paper  which  they  believed  and  understood  to  be  a  charter, 
that  is  to  say,  upon  the  articles,  conditions  and  provisions 
therein  set  forth  ''and  subject  in  all  particulars  to  the  limi- 
tations relating  to  corporations"  formed  under  the  general 
laws  of  this  state. 

If  we  are  correct  in  this  conclusion  it  follows  that  the  right:-; 
cf  the  United  States  company  and  the  Brush  company  must 
ba  determined  precisely  as  if  both  corporations,  instead  of 
only  the  Brush  company,  had  a  legal  corporate  existence. 
We  then  have  before  us  the  same  question  which  was  presented 
in  the  case  of  Booth  v.  Eobinson,  55  Md.  419,  where  it  was 
held  that  the  directors  of  the  controlling  company  and  the 
controlling  company  itself  can  be  only  held  answerable  for 
fraud,  or  such  gross  negligence  in  the  management  as  amounted 
to  fraud,  and  that  the  burden  of  proof  in  establishing  such 
mismanagement  was  upon  the  plaintiffs. 

The  only  remaining  question,  then,  is  whether  the  proof  in 
this  case,  in  view  of  what  we  have  said  in  disposing  of  a  simi- 
lar appeal  in  Davis  v.  United  States  Electric  Power  and  Light 
Co.,  77  Md.  35,  25  Atl.  982,  is  sufficient  to  sustain  the  al- 
legations of  the  bill  now  before  us. 

We  have  already  referred  to  the  fact  that  the  allegations  of 
fact  of  the  present  bill  are  to  the  same  general  effect  as  those 
of  the  bill  in  the  former  appeal,  and  the  facts  relied  on  in  some 
instances  are  the  same  as  those  adduced  to  support  the  allega- 
tions of  the  former  bill,  together  with  additional  facts  not  be- 
fore brought  to  the  attention  of  the  court.  This  branch  of 
the  case  presents  question  of  fact,  and  they  have  been  so 
fully  examined  and  considered  by  the  learned  auditor  of  the 
'*''-^  circuit  court  in  his  report,  which  was  adopted  by  the  court 
below  after  a  careful  examination  of  the  testimony  on  which  it 
was  based,  that  we  do  not  deem  it  necessary  to  do  more  than 
state  our  conclusions  based  on  our  own  examination  of  the 
record. 

In  the  first  place,  then,  let  us  state  the  grounds  upon  which 
the  plaintiffs  base  their  claim  against  the  defendant  company 
for  nearly  $350,000.  In  his  report  the  auditor  reduces  them 
to  five  general  heads  as  follows,  and  these  five  items  are  the 
same  as  those  relied  on  by  the  plaintiffs  in  the  Account  X  which 
was  stated  at  his  request.     They  are  as  follows: 
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1.  Total  earnings  of  the  Brush  company  from  all  sources 
from  October  13,  1893,  to  December  1,  1894,  together  with 
interest  amounting  to  $339,851.01, 

On  October  13,  1893,  it  appears  from  the  testimony,  that 
the  plant  of  the  Brush  company  was'  destroyed  by  fire  and 
the  plaintiffs  allege  that  immediately  thereafter  the  United 
company  was  ordered  by  the  Brush  company  not  to  take 
any  more  business  until  further  orders  by  the  latter  company 
and  that  thereupon  the  Brush  company  took  possession  of  the 
United  company  and  its  works  and  used  them  for  the  benefit' 
and  advantage  of  the  Brush  company  from  October,  1893,  to 
November,  1894,  to  the  great  detriment  and  loss  of  the  United 
company.  After  an  examination  of  the  testimony  produced 
to  sustain  this  item  of  the  claim,  we  entirely  agree  with  the 
conclusion  reached  by  the  auditor  and  approved  by  the  court 
refusing  to  allow  this  part  of  plaintiff's  claim  below.  It  ap- 
pears from  the  testimony  of  the  plaintiff  himself  that  when 
the  question  was  considered  by  the  directors  of  the  United 
company — a  majority  of  whom  it  is  claimed  really  were  rep- 
resenting the  interests  of  the  Brush  company  and  were  put  in 
the  directorate  for  that  purpose  by  the  latter  company — the 
sum  of  $1,500  per  month  was  fixed  upon  as  a  reasonabk  rate 
per  month  to  be  paid  by  the  Brush  company  for  the  use  of  the 
power  of  the  United  company  in  running  the  Brush  com- 
pany's machines.  Tlie  plaintiff  objected  to  this  allowance 
and  asked  if  they  (the  board)  could  not  make  it  '*''^  $1,550 
per  month.  The  plaintiff  testified  that  Mr.  Clark  thought  the 
allowance  of  $1,500  per  month  was  entirely  too  low.  "And," 
quoting,  "as  he  thought  so  I  thought  so  too,  and  I  made  the 
proposition  to  try  to  get  fifty  dollars  more  and  failed."  Under 
these  circumstances,  it  is  difficult  to  believe  that  the  plaintiff 
and  those  representing  the  minority  and  adverse  interest  in 
the  United  company  thought  at  the  time  that  the  amount 
actually  allowed  and  paid  by  the  Brush  company  was  unreason- 
ably small,  as  there  was  only  a  demand  for  the  small  additional 
sum  of  fifty  dollars.  The  clerk  and  bookkeeper  of  the  United 
company  testified  that  the  day  after  the  burning  of  the  Brush 
company's  plant  "there  were  a  good  many  calls  for  lights  which 
we  [the  United  company]  did  not  fill  for  two  reasons:  one  was 
we  had  an  order  from  the  Brush  company  not  to  do  an}i:hing 
in  the  maiter  of  taking  lights  until  we  heard  from  them,  and 
the  other  wos.  it  was  the  fall  of  the  year,  and  we  were  full  of 
lights,  and  I  don't  think  we  had  much  room  to  take  any.     The 
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compan}'  was  of  small  capacity."  But  in  addition  to  this  it 
abundantly  appears  that  the  Brush  company  immediately  after 
the  fire  installed  a  sixty-light  machine  at  McElderry's  "Wharf, 
and  one  of  the  defendant's  witnesses  testified  that  he  was  em- 
ployed at  the  Brush  works  prior  to  and  after  the  fire,  and  that 
inside  of  three  weeks  after  the  plant  was  destroyed  the  Brush 
company  had  at  its  own  works  two  engines  going  capable  of 
driving  five  hundred  horse-power;  and  that  before  the  end  of 
the  year  two  other  engines  were  going,  one  of  about  two  hun- 
dred and  forty  and  the  other  of  one  hundred  and  twenty-four 
horse-power.  The  claim,  therefore,  that  the  United  company 
furnished  the  whole  or  any  considerable  part  of  the  service  to 
the  Brush  company  from  October,  1893,  to  November,  1894, 
is  far  from  being  sustained  by  the  testimony.  Without  further 
comment,  therefore,  upon  this  item,  we  are  satisfied  that  the 
amount  agreed  upon  and  paid,  viz.,  $1,500  per  month,  for  the 
use  of  the  power  furnished  by  United  company  to  the  Brush 
company  was  fair  and  reasonable.  Nor  do  we  see  that  there 
was  anything  unfair  or  fraudulent  in  tlie  action  of  the  major- 
ity of  directors  of  the  United  company  in  using  the  money  of 
the  ^^^  United  company  in  redeeming  the  groimd  rent  on  the 
United  company's  works  instead  of  purchasing  and  installing 
machinery  in  the  United  company's  works  so  that  it  could,  as 
alleged,  "reap  the  full  benefit  of  the  Brush  company's  mis- 
fortune," for,  as  it  turned  out  afterward,  the  United  company 
was  unable,  even  under  the  energetic  management  of  the  re- 
ceivers, to  compete  with  its  rivals  for  business.  Two  other 
companies  besides  the  Brush  company  were  in  the  field,  and 
it  necessarily  followed  that  in  the  face  of  such  competition  the 
weakest  company  would  go  under. 

2.  The  second  item  of  the  plaintiff's  claim  against  the  de- 
fendant, the  Brush  company,  relates  to  the  receipts  from  the 
North  Avenue  and  Lake  Eoland  Elevated  Eailway  Companies 
from  January  1,  1892,  to  June  30,  1893.  The  claim,  on  the 
part  of  the  plaintiff,  is  that  the  United  company  is  entitled  to 
the  whole  of  the  money  derived  by  the  Brush  company  with 
interest  thereon,  amounting  to  $13,453.62,  because  the  Brush 
company  fraudulently  deprived  the  United  company  of  the  con- 
tract to  serve  the  power  to  the  railroad  companies.  This  is 
Kubstantiallv  the  same  claim  set  up  in  the  former  appeal  (Davis 
V.  United  States  Electric  Power  and  Light  Co.,  77  Md.  35,  25 
Atl.  892),  where  it  was  held  that  the  contract  was  '"lost  by  a 
policy  which  was  adopted  by  the  officers  of  the  United  com- 
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pany,  inaugurated  for  the  benefit  of  that  company/'  and  that 
the  Brush  company  was  not  guilty  of  any  fraudulent  attempt 
to  injure  the  United  company.  The  auditor  also  disallowed 
the  plaintiff's  claim  based  upon  the  theory  that  sixty-six  per 
cent  of  the  cost  of  operating  the  generators  of  the  North 
Avenue  Railway  Company  was  an  unjust  discrimination 
against  the  United  company.  Upon  the  testimony  in  the  rec- 
ord quoted  by  the  auditor  and  for  the  reasons  given  by  him  in 
his  report  we  entirely  agree  with  him,  that  this  claim  was  prop- 
erly disallowed.  Speaking  of  this  same  transaction  we  said  in 
77  Md. :  "The  proof  leaves  it  somewhat  in  doubt  as  to 
whether  that  company  [the  United  company]  incurred  loss  in 
supplying  the  power  under  the  new  contract;  the  weight  of 
the  evidence,  in  our  opinion,  being  that  it  did  not.  But  it  is 
shown  that  no  complaint  was  ever  made  to  the  Brush  company 
^'''*  or  to  anyone,  that  such  was  the  fact."  "The  United  com- 
pany," says  the  auditor,  "continued  to  operate  under  these 
terms  and  to  receive  the  sixty-six  per  cent."  He  therefore,  as 
we  have  seen,  refused  to  allow  this  second  item  of  the  defend- 
ant's claim,  and  we  think  he  was  rigiit. 

3.  The  third  item  is  for  gross  profit  on  amount  admitted  by 
the  Brush  company  to  have  been  realized  by  it  from  the  busi- 
ness of  the  Northern  Central  Eailway  Company  alleged  to 
have  been  unfairly  taken  from  the  United  company  by  the 
Brush  company.  This  item  amounts  to  $2,019.37.  We  have 
examined  the  testimony  adduced  to  support  this  part  of  the 
plaintiff's  claim,  and  without  discussing  it  in  detail,  we  think 
it  was  properly  disallowed. 

4.  The  fourth  item  of  the  plaintiff's  claim  is  for  gross  profits 
on  business  admitted  by  the  Brush  company  to  have  been  done 
by  it  on  Pennsylvania  avenue  and  Patterson  avenue  in  1896 
amounting  to  $182.66.  This  item  appears  to  be  based  upon 
the  theory  that  inasmuch  as  the  United  company  was  the  first 
to  extend  its  lines  on  those  streets  the  Brush  company  had  no 
right  to  use  them  to  serve  its  own  customers.  Surely  the  fact 
that  the  Brush  company  owned  a  controlling  interest  in  the 
United  company  did  not  destroy  the  right  it  would  otherwise 
have  had  to  honestly  and  fairly  compete  witli  the  United  com- 
pany. We  know  of  no  principle  of  law  regulating  corpora- 
tions situated  as  these  two  were  which  would  sustain  this  con- 
tention of  the  plaintiff. 

5.  The  fifth  and  last  item  of  the  plaintiff's  claim  is  thu? 
stated  by  him:  Gross  profits  on  earnings  admitted  by  the  Brush 
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company  to  have  been  made  by  it  from  sundry  customers  of  the 
United  company,  diverted  from  it  by  the  Brush  companv,  viz., 
forty  per  cent  on  $6,158.94,  amounting  to  $3,245.81  including 
interest.  A  claim  similar  to  this  was  discussed  in  the  former 
appeal  in  reference  to  the  order  that  all  applications  for  lights 
should  be  referred  to  the  secretary  of  the  Brush  company.  It 
was  held  in  Davis  v.  United  States  Electric  Power  etc.  Co., 
77  Md.  46,  25  Atl.  982,  that  the  weight  of  toFiimony  was  to 
the  effect  that  in  deciding  which  company  should  take  a  con- 
tract a  reasonable  fairness  was  observed.  ^''^  ^'W'e  do  not  un- 
dertake," continued  the  court,  "to  pass  upon  the  correctness  of 
....  the  decision  in  each  particular  case  so  referred ;  it  is 
sufficient  to  say  that  we  find  nothing  that  would  justify  a  court 
in  holding  there  was  anything  fraudulent  on  the  part  of  the 
Brush  company  or  its  alleged  representative." 

This  was  the  conclusion  reached  on  the  testimony  before  us 
in  the  former  appeal,  and  we  have  failed  to  find  any  evidence 
taken  in  these  proceedings  which  would  justify  a  different  con- 
clusion now. 

It  follows  from  what  we  have  said  that  we  entirely  agree 
with  the  learned  court  below,  and  the  order  appealed  from  will 
be  affirmed. 

The  report  of  the  auditor  accompanying  the  account  which 
was  ratified  discusses  the  facts  so  fully  and  clearly  that  we  will 
request  the  reporter  to  include  it  in  the  report  of  this  case. 

Order  affirmed  with  costs. 


OF  TRANSACTIONS  IN  THE  NAME  OF  SUPPOSED,  BUT  NON- 
EXISTING,  CORPORATIONS. 

I.  General  Principles  Which  Should  Control. 

II.  When  There  is  a  Corporation  De  Facto. 

III.  When  a  Corporation  De  Facto  does  not  Exist. 

IV.  The  Doctrine,  of  Estoppel. 

V.  Conveyances  to  or  by  Supposed,  hut  Nonexisting,  Corporation. 

I.  General  Principle  Which  Should  Control.— When  a  transaction 
purporting  to  be  the  act,  or  in  the  name  of  a  corporation  has  taken 
place,  but  it  is  claimed  that  no  corporation  in  fact  existed,  the  ques- 
tions ordinarily  arising  relate  to  the  right  of  the  supposed  corporation, 
when  a  cause  of  action  is  believed  to  have  arisen  in  its  favor,  to  sue 
thereon  in  its  corporate  name,  or  the  right  of  a  third  person  in  whose 
favor  a  cause  of  action  has  arisen  to  seek  redress  against  the  mem- 
bers or  stockholders  of  the  corporation  as  if  they  were  partners  or 
otherwise  personally  jointly  liable.  Much  more  rarely  the  question  may 
be  presented  when  conveyances  or  other  transfers  purporting  to  bo 
Am.  St.  Rep.,  Vol.  54—38 
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made  to  or  by  the  proposed  corporation  are  assailed  on  the  ground 
that,  having  no  corporate  existence,  it  was  without  power  to  make 
or  accept  them.  We  have  heretofore  in  our  note  to  EutherEord  v. 
Hill,  29  Am.  St.  Eep.  600-603,  discussed  the  personal  liability  of  per- 
sons acting  as  a  corporation  but  without  authority,  and  shown  tliat 
the  decisions  appeared  to  be  in  hopeless  conflict.  Perhaps  what  was 
there  stated  leaves  little  to  be  added  which  will  be  of  practical 
utility.  Nevertheless,  where  there  is  so  much  apparent  conflict,  we 
think  the  subject  may  be  worthy  of  further  attention,  mainly  for  the 
purpose  of  inquiring  whether  there  is  any  principle  upon  which  the 
decisions,  or  the  majority  of  them,  may  be  reconciled.  If  there  is 
any  such  principle,  it  appears  to  us  to  be  this:  that  where  there  has 
been  a  corporation  de  facto,  and  a  consequent  condition  such  as  pre- 
cludes the  members  or  stockholders  in  the  corporation  from  denying 
their  liability  as  such,  and  the  party  dealing  with  it  therefore  has 
a  remedy  against  such  members  or  stockholders  to  the  same  extent 
as  if  they  were  a  corporation  de  jure,  then  all  the  parties  must  in 
any  collateral  proceeding  be  denied  the  right  to  proceed  as  if  no  cor- 
poration existed,  and,  on  the  contrary,  must  seek  redress  in  the  same 
manner  as  if  they  were  a  corporation  de  jure.  On  the  other  hand,  if 
there  has  been  no  corporation  de  facto,  and  the  supposed  members 
or  stockholders  cannot  be  held  liable  as  such  either  on  their  sub- 
scriptions for,  or  on  any  assessments  which  may  be  imposed  against, 
their  stock,  then  every  person  dealing  with  the  supposed  corporation 
must  either  be  permitted  to  treat  such  stockholders  or  members 
as  personally  liable,  or  must  be  denied  all  practical  redress. 

II.  When  There  is  a  Corporation  De  Facto.— We  believe  that  most 
of  the  cases  denying  the  existence  of  personal  liability  and  holding 
the  party  seeking  to  enforce  such  liability  to  be  estopped  from 
denying  the  existence  of  the  corporation,  are  defensible  on  the 
ground  that  there  was,  in  the  opinion  of  the  court,  a  corporation  de 
facto  with  which  the  transaction  took  place,  and  against  the  members 
or  stockholders  of  which  redress  may  be  had  in  the  same  manner 
and  to  the  same  extent  as  if  there  were  a  corporation  de  facto. 
Among  these  cases  are  Owensboro  Wagon  Co.  v.  Bliss,  132  Ala.  253, 
90  Am.  St.  Eep.  907,  31  South.  81;  Sniders  Sons  v.  Troy,  91  Ala.  224, 
24  Am.  St.  Eep.  887,  8  South.  658;  Blanchard  v.  KauU,  44  Cal.  440; 
Humphreys  v.  Mooney,  5  Colo.  282;  Stafford  Nat.  Bank  v.  Palmer,  47 
Conn.  443;  Duke  v.  Taylor,  37  Fla.  64,  53  Am.  St.  Eep.  232,  19  Soutli. 
172;  Planters  etc.  Bank  v.  Padgett,  69  Ga.  159;  Fay  v.  Noble,  7 
Cush.  188;  Trowbridge  v.  Scudder,  11  Cush.  83;  Ward  v.  Brigham, 
127  Mass.  24;  Merchants'  etc.  Bank  v.  Stone,  38  Mich.  779;  Stout 
V.  Zulick,  48  N.  J.  L.  599,  7  Atl.  362;  Vanneman  v.  Young,  52  X.  J. 
L.  40(),  20  Atl.  53;  Methodist  Church  v.  Pickett,  19  N.  Y.  482;  Sec- 
ond Nat.  Bank  v.  Hall,  35  Ohio  St.  158;  Merriman  v.  Magiveny,  12 
Hoisk.  494;  American  etc.  Co.  v.  Heidenheimer,  80  Tex.  344,  26  Am. 
St.  Eep.  743,  15  S.  W.  1038;  Harrod  v.  Hamer,  32  Wis.  162;  Clausea 
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V.  Head,  110  Wis.  405,  84  Am.  St.  Eep.  933,  85  X.  W.  1028.  All  these 
sustain  the  proposition  that  where  there  is  a  corporation  de  facto, 
its  members  and  stockholders  cannot  be  held  answerable  as  partners 
or  individuals,  but  in  each  case  there  was  an  attempt  in  good  faith 
to  form  a  corporation,  though  probably  in  all  there  was  such  an 
omission  to  comply  with  the  statute  governing  the  organization  of 
corporations  that  the  state  might,  in  a  proceeding  by  quo  warranto, 
have  obtained  judgment  declaring  that  the  franchise  of  being  a 
corporation  had  been  usurped.  It  is  true  that  there  are  opinions  in 
support  of  judgments  denying  the  personal  liability  of  stockholders, 
in  which  the  court  appeared  to  be  influenced  by  the  consideratio?! 
that  to  hold  them  to  be  partners  would  be  to  proceed  contrary  to  the 
relation  contemplated  by  the  parties.  This  reasoning  is,  indeed,  en- 
titled to  paramount  consideration  when,  as  in  the  principal  case  and 
in  Ward  v.  Brigham,  127  Mass.  24,  the  controversy  is  between  the 
stockholders  and  members,  and  requires  a  determination  of  their' 
rights  and  obligations  as  between  one  another,  and  it  may  be  con- 
ceded, as  between  one  another,  they  are  not  partners,  and  that  neither 
nray  enforce  a  right  or  deny  an  obligation  when,  by  so  doing,  the 
relation  which  each  understood  himself  to  occupy  toward  the  other 
must  be  disregarded. 

III.  Where  a  Corporation  De  Facto  does  not  Exist.— Doubtless  the 
courts  in  the  different  states  may  be  unable  to  agree  as  to  what  con- 
.  stitutes  a  de  facto  corporation.  We  shall  not  here  consider  the  de- 
cisions upon  this  subject.  They  are  referred  to  in  the  note  to  People 
V.  Montecito  etc.  Co.,  33  Am.  St.  Eep.  176.  When,  according  to  tho 
law  as  understood  in  any  state,  persons  have  assumed  to  act  as  a 
corporation,  but  under  such  circumstances  that  there  is  neither  a 
corporation  de  facto  nor  de  jure,  we  think  it  may  safely  be  affirmed 
that  the  members  or  stockholders  cannot  wholly  escape  liability,  and 
that,  as  from  the  absence  of  a  corporation  either  de  jure  or  de  facto, 
they  cannot  be  held  liable  as  stockholders  or  members,  they  must  bo 
held  liable  personally  and  that,  for  most  purposes,  they  must  be 
regarded  as  partners:  Garnett  v.  Kichardson,  35  Ark.  144;  Jones  v. 
Aspen  etc.  Co.,  21  Colo.  263,  52  Am.  St.  Eep.  220,  40  Pac.  457;  Duke 
V.  Taylor,  37  Fla.  64,  53  Am.  St.  Eep.  232,  19  South.  172;  Bigclow  v. 
Gregory,  73  111.  197;  Coleman  v.  Coleman,  78  Ind.  344;  Kaiser  v. 
Lawrence  Sav.  Bank,  56  Iowa,  104,  41  Am.  Eep.  85,  8  N.  W.  772; 
McLennan  v.  Hopkins,  2  Kan.  App.  260,  41  Pac.  1061;  Walton  v, 
Oliver,  49  Kan.  107,  33  Am.  St.  Eep.  355,  30  Pac.  172;  Cincinnati 
etc.  Co.  v.  Bate,  96  Ivy.  356,  49  Am.  St.  Eep.  300,  26  S.  W.  538; 
Whipple  V.  Parker,  29  Mich.  369;  Hurt  v.  Salisbury,  55  Mo.  310; 
Ferris  v.  Thaw,  72  Mo.  446;  Smith  v.  Warden,  86-  Mo.  382;  Hill  v. 
Beach,  12  N.  J.  Eq.  31;  Booth  v.  Wonderly,  36  X.  J.  L.  250;  Mc- 
Vicker  v.  Cone,  21  Or.  353,  28  Pac.  76;  Bergeron  v.  Hobbs,  96  Wis. 
641,  65  Am.  St.  Eep.  85,  71  X.  W.  1056.     It  is  true  there  are  cases 
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denying  the  liability  of  supposed  stockholders  as  partners,  though 
there  was  evidently  no  corporation  either  de  facto  or  de  jure,  but  la 
these  cases,  so  far  as  they  have  come  within  our  observation,  it 
appeared  that  the  persons  who  were  exonerated  from  liability  did 
not  in  fact  participate  in,  or  share  in  the  profits  of,  the  business 
which  was  carried  on  under  a  corporate  name:  Central  City  Sav. 
Bank  v.  Walker,  66  N.  Y.  424;  Eutherford  v.  Hill,  22  Or.  218,  29 
Am.  St.  Kep.  596,  29  Pac.  546. 

IV.  The  Doctrine  of  Estoppel.— It  is  very  uncertain  whether  the 
doctrine  of  estoppel  may  preclude  a  person  who  has  dealt  with  the 
supposed  corporation  from  denying  its  corporate  existence.  The  ques- 
tion may  arise:  1.  Where  he  is  sued  upon  some  obligation  executed 
by  him  and  the  payee  has  been  designated  by  a  name  appropriate 
for  corporations,  or,  in  rare  instances,  when  the  instrument 
evidencing  the  obligation  expressly  admits  the  corporate  capacity 
of  such  payee;  and  2.  When  a  person  seeks  to  enforce  what  he  claims 
to  be  a  personal  liability  of  the  defendants,  and  they  answer  that 
they  acted  or  were  dealt  with  as  officers  or  members  of  a  corpora- 
tion, and  that  the  plaintiff  is  estopped,  for  the  purpose  of  enforcing 
a  personal  liability  against  them,  from  asserting  that  no  corporation 
in  fact  existed.  In  the  cases  of  the  first  class,  the  temptation  to 
hold  that  an  estoppel  exists  is  so  strong  that  most  courts  have  not 
been  able  to  resist  it:  Fresno  etc.  Co.  v.  Warner,  72  Cal.  379,  14  Pac. 
37;  Camp  v.  Land,  122  Cal.  169,  54  Pac.  839;  Booske  v.  Gulf  etc. 
Co.,  24  Fla.  550,  5  South.  247;  Eansom  v.  Priam  Lodge,  51  Ind.  60; 
St.  Louis  G.  Co.  V.  St.  Louis,  84  Mo.  202;  Bradley  v.  Eeppell,  133 
Mo.  545,  54  Am.  St.  Eep.  685,  32  S.  W.  645,  34  S.  W.  841;  Kleckner 
V.  Turk,  45  Neb.  176,  63  N.  W.  469.  In  the  cases  cited  there  is 
nothing  in  the  opinionsi  of  the  courts  or  the  statements  of  facts  en- 
abling us  to  determine  whether  or  not  a  corporation  de  facto  existed. 
In  other  cases  where  the  principle  was  applied  it  was  clear  that  such 
corporation  existed,  and  the  cases  might  have  been  decided  solely 
on  the  ground  that  their  right  to  act  could  be  questioned  by  the 
state  only:  Merchants'  etc.  Bank  v.  Stone,  38  Mich.  779;  Estey  etc. 
Co.  V.  Eunnels,  55  Mich.  130,  20  N.  W.  823.  Notwithstanding  the 
decided  weight  of  authority  to  which  we  have  referred  affirming  the 
existence  of  the  application  of  the  rule  of  estoppel,  we  doubt  whether 
it  may  be  applied  when  the  facts  show  either  that  a  corporation 
such  as  was  supposed  to  exist  could  not  exist  under  the  laws  of  th-i 
state,  or  that,  though  its  existence  were  possible,  no  steps  had  been 
taken  looking  to  the  creation  of  a  corporation.  For  ourselves  we 
must  confess  that  we  regard  the  principle  of  estoppel  as  inapplicable 
and  immaterial  and  wholly  insufficient  to  justify  the  conversion  of 
an  association  of  natural  persons  into  a  corporation  de  facto,  anJ 
where  such  a  corporation  exists,  the  right  to  attack  it  must  be  denied 
to    private    persons,    irrespective    of    the    law    of    estoppel.     Thus    it 
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is  admitted  in  states  where  it  has  been  said  that  a  person  dealing 
with  a  supposed  corporation  is  estopped  to  deny  its  corporate  exist- 
ence, that  if  there  is  no  law  authorizing  its  formation,  so  that  it 
could  not  possibly  be  a  corporation  re  jure,  then  it  cannot  be  a  cor- 
poration de  facto,  and  no  estoppel  can  prevent  the  person  who  has 
dealt  with  it  from  urging  its  want  of  corporate  existence  or  capacity: 
Duke  V.  Taylor,  37  Fla.  64,  53  Am.  St.  Eep.  232,  19  South.  172; 
Harriman  v.  Southam,  16  Ind.  190;  Gillespie  v.  Ft.  Wayne  etc. 
K.  Co.,  17  Ind.  2-43;  Snyder  v.  Studebaker,  19  Ind.  462,  81  Am. 
Dec.  415;  Indiana  etc.  Co.  v.  Ogle,  22  Ind.  App.  593,  72  Am.  St.  Eep. 
326,  54  N.  E.  407.  This  is  but  another  mode  of  asserting  that 
before  the  doctrine  of  estoppel  can  be  relied  upon  there  must  be  a 
corporation  de  facto:  Jones  v.  Aspen  etc.  Co.,  21  Colo.  263,  52  Am. 
St.  Rep.  220,  40  Pac.  457;  Williams  v.  Hevsdtt,  47  La.  An.  1076, 
49  Am.  St.  Eep.  394,  17  South.  496;  Empire  Mills  v.  Alson  etc.  Co. 
(Tex.  Civ.  App.),  15  S.  W.  505;  In  re  Mendenhall,  9  Nat.  Bank.  Eeg. 
497,  Fed.  Cas.  No.  9425.  In  some  of  the  states  where  it  is  held  that 
though  a  person  dealing  with  a  corporation  is  estopped,  in  an  action 
by  it  against  him,  from  denying  the  corporate  existence,  yet  that  the 
principle  does  not  apply  to  an  action  by  him  against  persons  whom  he 
seeks  to  charge  as  partners,  but  who  claim  immunity  on  the  ground 
that  they  were  only  members  or  stockholders  of  a  corporation:  Eohan 
etc.  M.  Co.  V.  Eichmond,  14  Mo.  App.  595;  Glenn  v.  Bergman,  20  Mo. 
App.  343. 

V.  Conveyances  to  or  by  Supposed,  but  Nonexistlng,  Corporations. 
The  rules  to  which  we  have  referred  control  the  effect  of  convey- 
ances to  and  by  a  supposed  corporation.  If  it  is  merely  an  association 
of  individuals,  or,  in  other  words,  an  association  which  could  not 
incorporate,  or  which  has  not  attempted  to  incorporate,  or  which, 
though  some  attempt  has  been  made  toward  incorporation,  it  is  so 
imperfect  that  a  de  facto  corporation  cannot  be  said  to  exist,  then 
a  conveyance  to  it  cannot  vest  it  with  the  legal  title,  but  must, 
if  operative  at  all,  vest  the  title  in  the  stockholders  or  members 
as  tenants  in  common:  Stowe  v.  Flagg,  72  111.  397;  Byam  v.  Bickford, 
140  Mass.  31,  2  N.  E.  6S7;  German  etc.  Assn.  v.  Scholler,  10  Mina. 
331.  As  a  grantee  is  necessary  to  a  conveyance,  a  conveyance  to  a 
nonexisting  corporation  may,  like  a  conveyance  to  a  fictitious  per- 
son, be  of  no  effect  whatever;  Harris  v.  McGregor,  29  Cal.  124;  Eus- 
sel  V.  Topping,  5  McLean,  202,  Fed.  Cas.  No.  12,164;  and  the  grantor 
is  not  estopped  from  avoiding  his  deed  by  showing  that  the  supposed 
corporation  did  not,  and  under  the  statutes  of  the  state,  could  not 
exist;  Harriman  v.  Southam,  16  Ind.  190;  but  if  the  conveyance  is 
made  in  anticipation  of  the  formation  of  the  corporation  named  as 
a  grantee  therein,  it  is  said  that,  upon  such  formation,  the  convey- 
ance may  become  operative  in  its  favor:  Dyer  v,  Eich,  42  Mass. 
(Met.)    180.     So,  if  the  supposed  corporation  is  so  defectively  organ- 
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izcd  that  it  is  not  a  corporation  de  facto,  it  cannot  pass  title  to 
property  by  a  conveyance:  Hiucks  v.  Converse,  37  La.  Ann.  484.  A 
conveyance  purporting  to  be  made  by  a  corporation  which  has  ceased 
to  exist  because  of  the  expiration  of  its  charter  may  be  disregarded 
on  the  same  principle,  namely,  that  it  is  not  even  a  de  facto  cor- 
poration, and  hence  cannot  convey:  Bradley  v.  Keppell,  133  Mo.  545, 
54  Am.  St.  Eep.  685,  32  S.  W.  645,  34  S.  W.  841. 


SCHWAB  V.  SCHWAB. 

[96  Md.  592,  54  Atl.  653.] 
DIVORCE— Supplemental    Bill   for,    When    not  Permissible.— 

One  who  sues  for  a  divorce  charging  the  defendant  with  the  commis- 
sion of  adultery  with  one  person  should  not  be  permitted  to  file  a 
supplemental  bill  charging  him  with  the  commission,  after  the  com- 
mencement of  the  suit,  of  other  offenses  of  the  same  character  with 
other  pea-sons.      (p.  602.) 

Isador  Eaynor  and  Lewis  Putzel,  for  the  appellant. 

M.  E.  Walter  and  Lewis  J.  Cohen,  for  the  appellee. 

593  SCHMUCKER,  J.  The  appellant,  on  August  5,  1901, 
filed  a  bill  in  the  circuit  court  of  Baltimore  City  against  the 
appellee  for  a  divorce  a  vinculo  upon  the  ground  of  adultery. 
The  bill  as  originally  filed  did  not  name  the  person  or  persons 
with  whom  the  adultery  was  alleged  to  have  been  committed, 
but  it  was  afterward  amended,  by  leave  of  the  court,  so  as  to 
name  the  participant  in  the  alleged  offense  as  well  as  the  times 
and  places  of  its  commission. 

The  appellee  answered  the  bill  categorically  denying  that  he 
bad  committed  the  adultery  with  which  he  was  charged  in  the 
bill  or  that  he  had  ever  committed  that  offense.  Issue  was 
joined  and  the  appellant  took  some  testimony,  which  does  not 
appear  in  the  record,  in  support  of  her  case  and  then  on  Octo- 
ber 3,  1902,  filed  a  petition  averring  that  she  had  just  discov- 
ered tliat  the  appellee  had  committed  repeated  acts  of  ^^3  ^(^^1- 
tery  since  the  filing  of  the  bill  and  asking  leave  to  file  a  sup- 
plemental bill  in  order  to  olfer  evidence  of  those  recently  dis- 
covered acts. 

The  court  granted  the  leave  asked  for.  and  the  appellant  filed 
a    supplemental  hill  charging    the    appellee    with    committing 
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afliiltery  at  different  dates  since  the  filing  of  the  bill,  with  two 
women  other  than  the  one  named  as  the  participant  in  the  acts 
charged  in  the  original  bill.  The  appellant  thereupon  moved 
the  court  to  rescind  the  order  granting  leave  to  file  the  sup- 
plemental bill,  and  to  strike  that  bill  from  the  files  and  to  quash 
the  writ  of  subpoena  issued  thereunder,  because  the  alleged 
acts  of  adultery  set  up  in  that  bill  were  therein  charged  to  have 
been  committed  after  the  institution  of  the  suit,  and  that  they 
therefore  constituted  in  themselves  new  and  distinct  causes  of 
action  having  no  relation  to  or  connection  with  those  set  up 
in  the  original  bill.  The  court  passed  an  order  sustaining  this 
motion  and  rescinding  the  leave  theretofore  granted  to  file  the 
supplemental  bill  and  striking  that  bill  from  the  files  and 
quashing  the  subpoena  issued  under  it.  From  that  order  the 
present  appeal  was  taken. 

It  is  apparent  from  what  we  have  said  that  the  question 
raised  by  this  appeal  is  whether  a  plaintiff,  who  has  filed  a  bill  in 
equity  for  divorce  a  vinculo  charging  the  defendant  with  the  com- 
mission of  adultery  with  one  person,  should  be  permitted  to  file  a 
supplemental  bill  in  the  same  suit  charging  him  with  the  com- 
mission of  the  same  offense  with  other  persons,  after  the  filing 
of  the  original  bill. 

The  nature  and  function  of  a  supplemental  bill  in  equity 
were  recently  stated  by  us  in  our  opinion  in  the  case  of  Schwab 
v.  Schwab,  93  Md.  382,  49  Atl.  331,  when  the  parties  to  the 
present  record  were  before  us  in  a  suit  for  a  divorce  a  mensa 
et  thoro  upon  the  ground  of  cruelty  and  abandonment.  It  is 
not  necessary  to  repeat  in  full  what  we  there  said  upon  that  sub- 
ject. It  is  sufficient  to  say  that  a  supplemental  bill  being  an  ad- 
dition to  the  original  bill,  its  allegations  must  have  relation  to 
the  original  cause  of  action  and  must  be  supplemental  in  their 
nature  and  not  independent  and  subsequent,  and  must  not  be 
snch  as  ^^■*  would,  when  considered  separatelv,  be  sufficient  in 
themselves  to  constitute  an  independent  cause  of  action.  It  may 
set  up  transactions  which  happened  before  the  filing  of  the 
original  bill,  but  were  not  discovered  by  the  plaintiff  until  after- 
ward, or  those  which  have  occurred  pendente  lite,  if  their  na- 
ture be  such  as  to  affect  the  form  of  relief  to  which  the  plaintiff 
is  entitled  under  his  original  cause  of  action  or  to  render  it  nec- 
essary to  bring  new  parties  into  the  suit. 

We  do  not  understand  the  appellant  to  question  the  conclu- 
sions reached  by  us  in  her  former  case  or  to  ask  us  to  reverse 
or  modify  them.     She  admits  the  general  rule  regulating  the 


GOO  American  State  Eepoets,  Vol.  94.     [Maryland, 

use  of  supplemental  bills  to  be  as  stated  by  us,  but  she  con- 
tends that  suits  for  divorce  upon  the  ground  of  adultery  consti- 
tute an  exception  to  the  general  rule  in  so  far  that  in  such 
cases  the  plaintiff  is  not  confined  to  the  allegations  of  the  orig- 
inal bill  may  set  up  by  supplemental  bill  further  acts  of  adul- 
tery committed  after  the  bringing  of  the  suit  and  may  obtain 
a  decree  for  divorce  upon  such  subsequent  acts.  She  relies  in 
support  of  her  contention  upon  the  practice  formerly  prevailing 
in  the  English  ecclesiastical  courts  in  divorce  suits  and  also 
upon  a  few  cases  in  which  American  courts  have  followed  the 
English  precedents. 

The  practice  in  the  ecclesiastical  courts  in  such  cases  was 
very  flexible.  Either  party  could  obtain  relief  against  the 
other  and  either  could  set  up  by  supplemental  proceedings  acts 
of  adultery  committed  by  the  other  pending  the  litigation  and 
a  decree  that  might  be  obtained  thereon:  Middleton  v.  Middle- 
ton,  2  Hag.  Supp.  134;  Webb  v.  Webb,  3  Eng.  Ecc.  Rep.  153; 
Barrett  v.  Barrett,  3  Eng.  Ecc.  Eep.  16.  But  later  English  di- 
vorce cases  seem  to  observe  a  much  less  liberal  rule:  Ashley  v. 
Ashley,  2  Swab.  &  T.  388;  Lappington  v.  Lappington,  L.  E. 
14  P.  D.  21;  Borham  v.  Borham,L.  E.  2  P.  &  D.  193. 

Xone  of  the  American  courts  have,  as  far  as  we  are  aware, 
followed  the  precedents  of  the  ecclesiastical  courts  to  the  ex- 
tent of  allowing  the  defendant  in  divorce  suits  to  obtain  a  de- 
cree against  the  plaintiff  for  a  divorce,  although  a  few  of  our 
courts  have  permitted  the  plaintiff  to  introduce  proof  of  subse- 
quent ^^^  acts  of  adultery  under  a  supplemental  bill  or  an 
amendment  of  the  original  one  and  obtain  relief  thereon:  Mc- 
Crocklin  v.  McCrocklin,  2  B.  Mon.  (Ky.)  370;  Irwin  v.  Irwin, 
105  Ky.  632,  49  S.  W.  432;  Adams  v.  Adams,  20  X.  H.  301,  302, 
51  Am.  Dec.  219;  Scoland  v.  Scoland,  4  Wash.  118,  29  Pac. 
130;  Davis  v.  Davis,  19  111.  334;  but  see  Embre  v.  Enibre,  53 
111.  394. 

The  majority,  however,  of  the  American  courts  which  have 
had  occasion  to  pass  upon  the  question  apply  the  principles  of 
equity  practice  to  divorce  cases  and  refuse  to  permit  subsequent 
acts  of  adultery  by  the  defendant  to  be  set  up  by  the  plaintiff, 
except  as  hereinafter  stated,  and  never  allow  such  subsequent 
acts  to  form  the  ground  of  relief :  Thayer  v.  Thayer,  101  Mass. 
Ill,  100  Am.  Dec.  110;  Milner  v.  Milner,  2  Edw.  Ch.  114; 
Paass  V.  Faass,  57  App.  Div.  611,  68  N.  Y.  Supp.  509;  Steele 
v.  Steele,  35  Conn.  48 ;  Liitz  v.  Lutz,  52  jST.  J.  Eq.  241,  2b  Atl. 
315 ;  Hill  V.  Hill,  10  Ala.  527. 
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The  exception  to  which  we  have  referred  is  this.  A\Tien  the 
defendant  has  been  guilty  of  subsequent  acts  of  adultery  with 
the  same  person  who  is  named  as  particeps  criminis  in  the  bill, 
the  subsequent  acts  may  be  shown  as  tending  to  explain  or  cor- 
roborate evidence  already  taken  in  reference  to  the  acts  orig- 
inally charged  as  was  the  case  in  Thayer  v.  Thayer,  101  Mass. 
Ill,  100  Am.  Dec.  110.  Or  where  a  condonation  of  the  adul- 
tery alleged  in  the  bill  had  been  set  up  in  defense  of  the  action, 
when  acts  of  adultery  committed  by  the  defendant  pendente 
lite  were  permitted  to  be  set  up  by  supplemental  bill  because 
they  operated  to  revive  the  original  cause  of  action,  as  was  the 
case  in  Lutz  v.  Lutz,  52  N.  J.  Eq.  241,  28  Atl.  315.  But  this 
exception  does  not  go  to  the  extent  of  permitting  a  decree  for 
divorce  to  be  founded  upon  the  subsequent  a<jts  set  up  by  the 
supplemental  bill. 

The  prevailing  doctrine  and  practice  of  the  American  courts 
on  this  subject  is  well  stated  in  Bro-woie  on  Divorce  and  Ali- 
mony, pages  57,  58,  where,  after  stating  that  testimony,  as  to 
acts  of  adultery  by  the  defendant  after  suit  brought,  is  inad- 
missible the  author  says:  "This  rule  cannot  in  most  states  be 
evaded  by  amendment  or  supplemental  bill.  Xo  engrafting  of 
this  new  cause  can  be  made  upon  the  original  action.  To  ^^^ 
make  it  evidence  the  existing  suit  for  divorce  must  usually  be 
discontinued  by  the  consent  of  the  court  and  an  entirely  new 
(action  instituted."  He  recognizes  the  fact  that  an  exception 
exists  where  the  later  acts  are  alleged  to  have  been  committed 
with  the  paramour  named  in  the  original  bill  and  says  in  that 
connection:  "In  such  cases  the  evidence  is  competent  simply 
and  solely  to  show  the  nature  of  the  intercourse  between  the 
parties  at  the  time  when  the  adultery  is  alleged  in  the  libel  to 
have  been  committed.  It  is  in  the  nature  of  cumulative  evi- 
dence to  strengthen  the  circumstantial  evidence  of  the  alleged 
previous  acts.  The  rule  is  inflexible  which  bars  a  decree  of 
divorce  founded  upon  acts  of  adultery  committed  subsequent  to 
the  filing  of  the  bill." 

We  think  the  law  as  thus  stated  by  Browne  is  supported  by 
the  weight  of  authority  and  that  it  should  control  the  disposi- 
tion of  the  present  case.  In  J.  G.  v.  H.  G.,  33  Md.  407,  3 
Am.  Eep.  183,  our  predecessors  said  that  the  decisions  of  the 
English  ecclesiastical  courts  have  been  uniformly  cited  and  re- 
lied on  as  safe  and  authoritative  guides  for  the  courts  of  this 
state  in  disposing  of  divorce  cases.  And  in  Cbilds  v.  Child?, 
49  Md.  514,  it  was  held  that  the  principles  of  the  canon  and 
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civil  law,  to  the  extent  that  they  controlled  the  jurisdiction  of 
the  ecclesiastical  courts  over  matrimonial  eases,  had  been 
adopted  by  the  declaration  of  rights  and  constitution  as  part  of 
the  law  of  this  state.  But  we  do  not  understand  from  these 
decisions  that  in  matters  of  procedure  in  such  cases  we  are  not 
at  liberty  to  depart  in  so  far  from  the  methods  formerly  pre- 
vailing in  those  courts  which  have  now  passed  out  of  existence, 
as  to  make  our  practice  conform  to  the  weight  of  modern  au- 
thority. 

The  supplemental  bill  in  the  present  case  avers  that  about  a 
year  after  the  institution  of  the  suit  the  appellant  committed 
adultery  with  persons  and  at  places  other  than  the  persons  and 
places  mentioned  in  the  original  bill  in  connection  with  the 
adultery  therein  charged.  It  is  not  alleged  that  these  recent 
act5  of  adultery  had  any  connection  with  or  relation  to  or  de- 
pendence upon  those  set  up  in  the  original  bill.  '^^'^  Under 
these  circumstances  the  proof  of  the  recent  acts  could  not  cor- 
roborate or  explain  the  testimony  as  to  the  commission  of  the 
earlier  ones.  We  therefore  think  upon  the  face  of  the  record 
that  the  learned  judge  below  should  have  refused  the  appellant 
leave  to  file  the  supplemental  bill  and  that  he  committed  no 
error  in  passing  the  order  appealed  from  striking  it  from  the 
files. 

There  is  a  general  allegation,  in  the  original  bill  in  this  case, 
that  the  appellee  had  committed  adultery  with  other  persons 
and  at  other  times  and  places  which  were  unknown  to  the  ap- 
pellant and  she  had  taken  some  testimony  in  support  of  the 
allegations  of  her  original  bill  when  she  asked  leave  to  file  the 
supplemental  one.  This  testimony  does  not  appear  in  the  rec- 
ord, and  we  do  not  know  its  purport.  If  it  tended  to  prove 
that  the  appellee  had  committed  adultery  prior  to  the  institu- 
tion of  the  suit  ^^^th  any  of  the  persons  named  as  particops 
criminis  in  the  supplemental  bill,  and  such  fact  had  been 
averred  in  the  petition  for  leave  to  file  that  bill,  the  court  l)e- 
low  would  have  been  justified  in  permitting  it  to  be  filed,  al- 
though the  subsequent  acts  charged  in  it  would  not  have  af- 
forded the  appellant  ground  for  relief. 

As  it  does  not  appear  from  the  record  that  the  evidence  al- 
ready taken  by  the  appellant  justified  the  granting  of  leave  to 
file  the  supplemental  bill  the  order  appealed  from  must  be  af- 
firmed. 

Order  affirmed  with  costs  and  cause  remanded  for  further 
proceedings. 
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Fresh  Acts  of  Adultery  may  be  pleadeil  supplementarily,  according 
to  Adams  v.  Adams,  20  N.  H.  299,  51  Am.  Dec.  219,  and' sentence  ba 
obtained  on  facts  not  existing  at  the  commencement  of  the  suit. 
See,  in  this  connection,  Allen  v.  Allen,  73  Conn.  54,  84  Am.  St.  Eep. 
135,  46  Atl.  242;  monographic  note  to  Decker  v.  Decker,  86  Am.  St. 
Rep.  337. 


CONSOLIDATED  GAS  COMPAXY  v.  GETTY. 

[96  Md.  683,  54  Atl.  660.] 

GAS  COMPANIES— Negligence  of,  When  a  Question  for  the 
Jury. — It  is  for  the  jury  to  determine  as  a  matter  of  fact,  and  t!  er.i- 
fore  not  for  the  court  as  a  matter  of  law,  whether  an  inspection  whi^h 
failed  to  discover  what  other  persons  in  the  same  position  as  the 
inspector  were  aware  of  was  a  due  and  reasonable  inspection,  (p. 
606.) 

GAS  COMPANY— Contributory  Negligence  of  Owner  of  Prop- 
erty in  not  Discovering  a  Leak.— The  failure  of  the  property  ownei- 
and  his  agent  to  inspect  premises,  when  by  so  doing  they  might  have 
discovered  the  escaping  of  gas,  is  not  contributory  negligence  pre- 
cluding his  recovery  as  against  the  company  through  whose  negli- 
gence in  permitting  the  lekk  the  explosion  occurred,     (p.  607.) 

GAS  COMPANY— Negligence— Proximate  Cause.— If  a  gas 
company  is  negligent  in  suffering  the  escape  of  gas  or  in  not  discover- 
ing such  escape  when  warned  of  it,  and  a  policeman,  in  searching  for 
the  leak  with  a  lighted  candle,  causes  an  explosion,  the  escape  of 
the  gas,  and  not  the  lighted  candle,  is  the  proximate  cause  of  such 
explosion,      (p.   608.) 

GAS  COMPANY — Negligence,  When  not  Chargeable  to  Prop- 
erty Owner. — When  a  gas  company  permits  gas  to  escape,  and  a 
policeman,  in  searching  for  the  leak  with  a  lighted  candle,  causes  an 
explosion,  the  act  of  the  policeman,  if  it  is  negligence,  is  not  charge- 
able against  the  property  owner,  and  his  contributory  negligence  is, 
therefore,  not  the  contributory  negligence  of  such  owner,      (p.   609.) 

DAMAGES.— The  Measure  of  Damages  When  an  Explosion  of 
Gas  Occurs  through  the  negligence  of  a  gas  company  is  what  would 
be  the  fair  and  reasonable  cost  of  restoring  the  property  to  the  con- 
dition in  which  it  was  before  the  explosion,      (p.  609.) 

D.  K.  Este  Fisher.  John  William  Marshall,  and  W.  Cahell 
Bruce,  for  the  appellant. 

John  Hinkley,  for  the  appellee. 

cs-'^  McSHEERY.  C.  J.  The  facts  of  this  case  arc  fe^v  and 
the  legal  questions  involved  are  all  raised  on  tlie  prayers. 

On  the  night  of  jSTovember  25,  1900,  house  Xo.  517,  situated 
on  ^Yest  Louibard  street,  in  the  city  of  Baltimore,  and  owned  by 
the  appellee,  was  badly  damaged  by  an  explosion  of  artificial 
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illuminating  gas  in  the  cellar.     The  house  was  unoccupied  at 
the  time  and  had  been  vacant  for  a  considerable  period  and 
was  in  the  hands  of  a  real  estate  agent  for  sale.     On  the  29th 
of  the  preceding  month  the  gas  meter  had  been  removed  from 
the  premises  by  the  employes  of  the  appellant  company  at  the 
request  of  the  owner,  and  the  flow  of  gas  was  then  turned  off 
by  closing  a  stop-cock  in  the  riser  that  joined  the  service  pipe 
to  the  meter.     After  the  explosion  had  occurred  it  was  discov- 
ered that  this  riser  had  been  wrenched  from  the  service  pipe, 
but  when  or  how  or  by  whom  it  had  been  done  does  not  appear, 
though  some  conjecture  is  to  be  found  in  the  record  that  a  thief 
had  entered  the  premises  and  torn  it  away  to  secure  the  brass 
stop-cock  attached  thereto.     Five  or  six  days  before  the  explo- 
sion, Mrs.  Clark,  who  occupied  the  adjoining  premises.  No.  519, 
a.r<  a  boarding-house,  and  many  of  her  boarders,  were  alarmed 
because  of  the  strong  odor  of  gas  throughout  that  building; 
and  they  all  supposed  there  was  a  leak  there.     A  policeman 
was  called  late  one  evening  and  he  opened  the  cellar  of  No.  519 
and  Mrs.  Clark  requested  him  to  notify  the  appellant  company 
of  the  situation.     The  following  morning  the  same  odor,  though 
not  so  strong,  was  still  apparent,  and  Mrs.  Clark  requested  one 
of  her  boarders,  as  he  went  down  town,  also  to  notify  the  gas 
company.     One  or  the  other  of  those  notices  certainly  reached 
the  company,  because  on  the  morning  after  the  policeman  had 
been  asked  to  inform  the  appellant  of  the  escape  of  gas.  an 
agent  or  inspector  of  the  company  called  at  No.  519  to  locate 
the  leak  and  to  close  it.     He  made  an  inspection  of  premises 
No.  519.     He  went  into  the  cellar  and  smelled  at  the  meter 
and  at  all  the  joints  of  the  pipe ;  he  went  to  the  floor  above 
and  smelled  in  the  closets  anxl  elsewhere,  but  declared  that  he 
*^^  could  not  detect  the  odor  of  gas  anywhere.     Mrs.  Clark, 
however,  at  that  very  time  stated  to  him  and  she  so  testified, 
that  she  could  smell  the  gas,  especially  in  the  closets  which  were 
in  the  east  wall  of  her  house,  and  therefore  immediately  against 
the  west  wall  of  the  appellee's  house.     The  inspector  failing  to 
find  any  odor  of  gas  went  to  the  next  house  on  the  west,  which 
was  still  farther  away  from  the  house  of  the  appellee  than  was 
Mrs.  Clark's,  and  made  inquiry  whether  gas  was  escaping  there, 
and  being  told  that  none  was  noticed  he  went  to  a  near-by  lamp- 
post, climbed  it  and  tried  to  discover  whether  the  leak  came 
from  that  source.     Not  discovering  any  leak  there  he  crossed 
the  street  and  tried  anotlier  lamp-post  with  the  same  result. 
He  then  noticed  that  a  pane  of  glass  in  one  of  the  cellar  win- 
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dows  of  the  appellee's  house  was  broken,  though  the  wire  screen 
was  intact.  He  went  to  that  opening  and  smelled  there,  Imt 
found  no  odor  of  gas.  He  then  reported  to  his  superior  that 
he  had  failed  to  discover  any  leak.  He  requested  Mrs.  Clark 
to  notify  the  company  if  the  presence  of  escaping  gas  again 
manifested  itself.  It  was  also  shown  that  the  smell  of  gas  was 
distinctly  observable  in  the  street  when  one  stood  on  the  front 
steps  of  Mrs.  Clark's  house,  which  immediately  adjoined  the 
steps  of  the  appellee's  house.  Notwithstanding  the  inability 
of  the  inspector  to  discover  the  presence  of  escaping  gas,  the 
smell  still  continued  and  was  perceptible  on  the  street.  On 
Sunday  night,  November  25th,  the  odor  was  strong  on  the 
street.  Two  of  the  boarders  at  Mrs.  Clark's  house  called  the 
attention  of  a  policeman  to  the  fact,  and  he  proceeded  to  make 
an  investigation.  He  went  into  an  alley  on  the  east  side  of 
the  appellee's  house  and  examined  all  the  doors  and  windows 
and  found  them  intact  on  the  ground  floor  and  on  the  second 
story.  He  then  returned,  and  the  same  two  boarders  procured 
a  candle  and  suggested  that  the  policeman  continue  his  investi- 
gation. The  candle  was  lighted  and  the  three  men  re-entered 
the  alley  and  when  they  reached  a  point  where  the  pipe  which 
supplied  the  gas  to  the  upper  floor  was  carried  through  the  outer 
wall  and  up  its  exterior  face  from  the  basement  ®®''  to  the 
story  above,  they  paused,  and  the  policeman  with  the  lighted 
candle  in  his  hand  looked  into  the  hole  through  which  the  pipe 
was  run,  and  instantly  the  gas  escaping  from  the  cellar  came 
in  contact  with  the  lighted  candle  and  the  explosion  followed. 
The  damage  done  was  extensive.  When  the  employes  of  the  gas 
company  reached  the  scene  and  entered  the  cellar  they  found  the 
gas  pouring  out  of  the  service  pipe  into  the  cellar  at  the  point 
where  the  riser  had  been  wrenched  off.  They  temporarily 
closed  the  leak  with  putty  and  the  next  day  put  a  cap  on  the 
end  of  the  pipe.  This  suit  was  brought  to  recover  the  damages 
sustained  by  the  appellee  by  reason  of  the  explosion  occasioned 
in  the  way  just  explained. 

Out  of  the  above  facts  the  four  legal  questions  which  are 
presented  for  decision  arise;  and  they  are  these:  1.  Was  there 
any  legally  sufficient  evidence  in  the  case  to  show  that  the  ap- 
pellant company  had  been  guilty  of  negligence?  This  ques- 
tion is  presented  by  the  appellant's  first  prayer  in  the  second 
bill  of  exceptions.  The  same  prayer  had  been  previously  of- 
fered at  the  conclusion  of  the  plaintiif's  case  and  had  been  re- 
jected, whereupon  the  first  exception  was  reserved.     Inasmuch, 
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however,  as  the  appellant  then  proceeded  to  offer  evidence  the 
first  exception  must,  as  has  often  been  held,  be  treated  as 
waived.  The  second  question  arises  on  the  rejection  of  the  ap- 
pellant's third  prayer  and  on  the  granting  of  the  appellee's 
second  instruction.  By  the  latter  the  jury  were  told  that  there 
was  no  legally  sufficient  evidence  of  the  want  of  due  care  on 
the  part  of  the  appellee  contributing  to  the  happening  of  the 
explosion.  The  appellant's  rejected  third  prayer  left  it  to  the 
jury  to  find  whether  there  was  such  contributory  negligence. 
The  third  question  as  presented  by  the  appellant's  fourth  prayer 
and  the  appellee's  third  instruction  as  modified  by  the  trial 
court  raises  the  inquiry  of  proximate  and  remote  cause — as  to 
whether  the  escape  of  gas  or  the  candle  carried  by  the  policeman 
v/as  the  proximate  cause  of  the  explosion.  The  fourth  question 
relates  to  the  measure  of  damages  laid  down  in  the  appellee's 
fifth  instruction.  These  questions  will  be  disposed  of  in  the 
order  named. 

^^  1.  Was  there  legally  sufficient  evidence  to  go  to  the  jury 
to  charge  the  appellant  company  with  actionable  negligence? 
There  was  no  negligence  in  the  act  of  shutting  off  the  gas  by 
merely  turning  the  stop-cock  in  the  riser:  Brady  v.  Consoli- 
dated Gas  Co.,  85  Md.  642,  37  Atl.  263;  and  the  whole  question 
comes  down  to  this :  When  the  company  confessedly  received 
notice  that  there  was  a  serious  leak  in  the  vicinity  of  the  hous(i 
that  was  afterward  damaged,  did  it  use  due  and  reasonable  dili- 
gence to  locate  it?  If  it  did  not,  then  it  was  guilty  of  negli- 
gence; if  it  did,  then  it  was  not  guilty  of  negligence.  Whether 
it  did  or  did  not  use  due  and  reasonable  diligence  to  locate  the 
leak  was  a  question  of  fact  for  the  jury  in  the  circumstances 
of  this  case,  if  there  was  any  evidence  before  them  tending  to 
prove  the  negative.  The  instruction  granted  at  the  instance  of 
the  appellant  and  numbered  2  was  framed  upon  the  distinct 
theory  that  the  appellant  was  bound  to  use  due  and  reasonable 
diligence  to  locate  the  leak  and  therefore  implicitly  conceded 
tliat  there  was  some  evidence  from  which  a  jury  might  properly 
find  the  absence  of  such  care  and  diligence.  But  aside  from 
this,  it  was  fairly  for  the  jury  to  say,  as  a  matter  of  fact,  and 
tlierefore  not  for  the  court  to  determine  as  a  matter  of  law, 
whether  an  inspection  which  failed  to  discover  what  other  per- 
sons in  the  same  situation  as  was  the  inspector,  were  aware  of, 
was  a  due  and  reasonable  inspection.  There  was  obviously 
and  notoriously  an  escape  of  gas  in  large  quantities  botli  be- 
fore and  after  the  company's  inspection  of  Mrs.  Clark's  prem- 
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ises  was  made.  About  that  there  can  be  no  doubt.  The  com- 
pany knew  that  it  was  claimed  there  was  a  leak  in  jSTo.  519 — 
the  house  occupied  by  Mrs.  Clark.  It  is  not  now  pretended 
that  the  gas  came  from  any  other  place  than  the  appellee's 
house.  Though  the  odor  could  be  plainly  noticed  on  the  pave- 
ment the  inspector  failed  to  detect  it  even  when  he  placed  his 
face  to  the  broken  pane  of  glass  in  the  cellar  window.  Whv? 
Was  it  because  there  was  no  escaping  gas  in  the  cellar?  The 
court  couW  not  say  that,  because  if  anything  is  plain  and  free 
from  doubt  in  this  case,  it  is  indisputable  that  in  the  cellar  of 
the  appellee's  house  was  just  the  *^^  place  and  the  only  placo 
where  the  gas  was  escaping.  Then  why  did  the  inspector  fail 
to  discover  it?  That  was  a  question  obviously  for  the  jury  to 
answer.  In  answering  it,  it  was  for  them  to  say  whether  the 
inspection  as  made  was  a  reasonable  one  or  not;  and  it  would 
have  been  error  had  the  court  taken  the  finding  of  that  fact 
away  from  them. 

The  second  question  relates  to  contributory  negligence.  Tlie 
contention  is  that  the  failure  of  the  appellee  and  the  real  estate 
agent  in  whose  hands  the  house  was. put  for  sale  to  inspect  the 
premises  between  October  29th,  the  day  the  meter  was  removed, 
and  November  25th,  the  day  of  the  explosion,  was  contributory 
negligence  barring  the  right  to  recover,  because  had  such  in- 
spection beon  made  the  escape  of  the  gas  "would  have  been 
discovered  in  time  to  have  averted  the  explosion."  But  the  ap- 
pellee and  his  agent  were  under  no  obligation  to  assume  or  an- 
ticipate that  there  would  be  an  escape  of  gas,  and  there  was  con- 
sequently no  duty  incumbent  upon  them  to  see  that  there  was  in 
fact  no  leak.  There  was,  therefore,  no  negligence  in  their  not 
doing  that  which  it  was  not  incumbent  on  them  to  do.  IIov/ 
often  would  they  be  required  to  make  such  an  inspection  in  or- 
der to  repel  the  charge  of  contributory  negligence?  Until  a 
definite  answer  can  be  given  to  that  question  it  cannot  be  said 
that  a  failure  to  inspect  between  the  dates  named  was  any  evi- 
dence of  such  negligence;  and  the  court  was  clearly  right  in 
granting  the  appellee's  second  instruction  and  in  rejecting  the 
appellant's  third  prayer. 

Xow,  as  to  the  third  question.  The  appellant's  fourth  prayer 
asserts  the  proposition  that  even  though  the  company  was  neg- 
ligent in  not  finding  the  leak  after  being  notified  that  it  existed, 
and  was  therefore  responsible  for  the  escape  of  the  gas,  still  it 
is  not  answerable  if  the  explosion  occurred  in  consequence  of 
a  lighted  candle  having  been  brought  by  the  policeman  in  con- 
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tact  with  the  gas.  And  this  is  supposed  to  be  so  on  two 
grounds,  viz, :  1.  Because  the  escape  of  gas  was  not,  but  the 
lighted  candle  was,  the  proximate  cause  of  the  explosion;  2. 
Because  it  was  contributory  negligence  on  the  part  ^^^  of  the 
policeman  to  carry  a  candle  where  the  gas  was  escaping,  with 
which  contributory  negligence  the  appellee  was  chargeable.  The 
appellee's  third  instruction  as  modified  by  the  court  asserts  the 
converse  of  the  second  proposition. 

We  need  not  go  into  a  discussion  of  the  abstruse  and  subtle 
question  as  to  what  is  and  what  is  not  a  proximate  or  a  remote 
cause.  As  a  mere  metaphysical  inquiry  it  presents  a  wide  and 
interesting  field  for  speculation  and  theory,  but  we  are  not 
called  on  to  enter  that  field  in  this  controversy.  "The  law  is  a 
practical  science,"  said  this  court  in  Baltimore  etc.  E,  E.  Co. 
v.  Eeaney,  42  Md.  136,  "and  courts  do  not  indulge  refinement? 
and  subtleties,  as  to  causation,  that  would  defeat  the  claims  of 
natural  justice.  They  rather  adopt  the  practical  rule,  that  the 
efficient  and  predominating  cause,  in  producing  a  given  event 
or  effect,  though  there  may  be  subordinate  and  dependent  causes 
in  operation,  must  be  looked  to  in  determining  the  rights  and 

liabilities   of   the   parties    concerned But  it  is  equally 

true  that  no  wrongdoer  ought  to  be  allowed  to  apportion  or 
qualify  his  own  wrong;  and  that,  as  a  loss  has  actually  hap- 
pened whilst  his  own  wrongful  act  was  in  force  and  operation, 
he  ought  not  to  be  permitted  to  set  up  as  a  defense  that  there 
was  a  more  immediate  cause  of  the  loss,  if  that  cause  was  put 
into  operation  by  his  own  wrongful  act."  In  the  last  analysis 
much  must  depend  on  the  facts  of  each  particular  case:  7  Am. 
&  Eng,  Ency,  of  Law,  2d  ed.,  381.  That  the  escape  of  the  gas 
was  the  efficient  cause  of  the  explosion  cannot  reasonably  be 
disputed.  If  there  had  been  no  escape  of  gas  there  could  have 
been  no  explosion.  The  escape  of  gas,  if  negligent,  was  a 
wrongful  act,  and  it  occasioned  the  use  of  the  candle — it  was 
the  wrongful  act  which  put  into  operation  the  other  cause,  and 
was  consequently  the  efficient  and  predominant  cause  of  the 
injury. 

In  most  of  the  cases  where  negligence  is  the  ground  of  ac- 
tion the  question  of  proximate  and  remote  cause  has  relation 
to  and  is  involved  in  the  inquiry  whether  there  was  contribu- 
tory negligence.  If  the  escape  of  the  gas  was  due  to  negli- 
gence on  the  part  of  the  appellant,  then  the  appellant  would  be 
"^*  liable  unless  relieved  by  the  contributory  negligence  of  the 
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appellee  or  of  some  third  party.  It  has  long  been  a  settled  doc- 
trine of  the  common  law  that  for  injuries  negligently  inflicted 
upon  one  person  by  another,  there  can  be  no  recovery  of  dam- 
ages if  the  injured  person  by  his  own  negligence  or  by  the  neg- 
ligence of  another  legally  imputable  to  him  proximately  con- 
tributed to  the  injury.  This  doctrine,  which  was  obviously  bor- 
rowed from  the  Roman  law,  was,  it  is  said,  first  clearly  and  dis- 
tinctly applied  by  Lord  Ellenborough  in  Butterfield  v.  Forres- 
ter, 10  East,  60;  and  numerous  illustrations  of  its  subsequent 
application  are  to  be  found  in  our  own  reports.  It  must,  how- 
ever, be  observed  that  the  contributory  negligence  which  will 
defeat  the  right  to  recover  is  the  negligence  either  of  the  in- 
jured party  himself  or  of  some  other  individual  whose  negli- 
gence may  be  legally  imputable  to  the  injured  party.  Now, 
there  is  no  pretense  that  the  appellee  was  guilty  of  negligence 
in  taking  the  lighted  candle  to  the  place  where  the  explosion 
occurred,  because  he  was  not  there;  and  it  comes  to  the  ques- 
tion whether,  conceding  that  the  policeman  was  negligent,  that 
negligence  can  be  imputed  to  the  appellee  so  as  to  defeat  his 
action.  The  police  officer  was  not  the  agent,  the  servant  or  the 
employe  of  the  appellee  and,  of  course,  therefore,  the  appellee 
was  not  in  any  way  responsible  for  his  actions.  The  negligence 
of  a  third  party  who  is  an  entire  stranger  to  the  individual  in- 
jured cannot  legally  be  imputed  to  the  latter:  Louisville  etc. 
Ey.  Co.  V.  Lucas,  119  Ind.  583,  21  N.  E.  968 ;  Henry  v.  Dennis, 
93  Ind.  455,  47  Am.  Dec.  378 ;  Lynch  v.  Nurdin,  1  Q.  B.  29 ; 
Illidge  V.  Goodwin,  5  Car.  &  P.  190;  ISTorthem  Pennsylvania 
R.  Co.  V.  Mahoney,  57  Pa.  St.  192;  Jacksonville  etc.  Ry.  Co. 
v.  Peninsular  Land  etc.  Co.,  27  Fla.  157,  9  South.  661,"  17  L. 
R.  A.  33,  with  copious  notes.  There  was  no  error  in  granting 
the  appellant's  third  instruction  as  modified  or  in  rejecting  the 
appellant^s  fourth  prayer. 

The  fourth  and  last  question  relates  to  the  measure  of  dam- 
ages. The  court  instructed  the  jury  that  the  measure  of  dam- 
ages was  what  would  have  been  the  fair  and  reasonable  cost  of 
restoring  the  house  to  its  condition  as  it  stood  before  ^^^  the 
explosion.  This  was  clearly  right:  Brown  v.  Werner,  40  Md. 
15. 

Finding  no  errors  in  the  rulings  excepted  to  the  judgment 
will  be  affirmed. 

Judgment  affirmed  with  costs  above  and  below. 

Am.  St.  Rep.,  Vol.  94—39 
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As  to  the  Degree  of  Care  Required  of  Oas  Companies,  see  Heh  v. 
Consolidated  Gas  Co.,  201  Pa.  St.  443,  50  Atl.  994,  88  Am.  St.  Eep. 
819,  and  cases  cited  in  the  cross-reference  note  thereto.  When  the 
presence  of  gas  in  a  building  is  due  to  the  negligence  of  a 
gas  company,  and  an  explosion  results  from  the  negligent 
striking  of  a  match  by  a  stranger,  the  injured  party  may 
recover  against  either  the  company  or  the  stranger  or  both:  Kuelsch 
V.  Philadelphia  Co.,  152  Pa.  St.  355,  34  Am.  St.  Rop.  653,  25  Atl.  522. 
But  if  his  tenant  causes  the  explosion,  the  injured  party  cannot  hold 
the  gas  company  answerable:  Creel  v.  Charleston  Nat.  Gas  Co.,  51 
W.  Va.  129,  90  Am.  St.  Eep.  772,  41  S.  E.  174. 


APPEAL  OF  REAVER'S  EXECUTORS. 

[96  Md.  735,  54  Atl.  875.] 
WILLS— Attestation   by  a  Witness   by   His   Mark.— A   mark 
made   by  a  witness  to  a  will  as  his   signature  is  a  sufficient   attes- 
tation by  him,  his  name  being  written  for  him  by  another  person. 
(p.  611.) 

John  M.  Roberts  and  Benjamin  F.  Grouse,  for  the  executors. 

''35  SCHMUCKER,  J.  The  record  in  this  case  presents  for 
our  consideration  the  single  question  whether  a  mark  made  by 
a  witness  to  a  will  as  his  signature  constitutes  a  sufficient  at- 
testation by  him. 

The  will  of  Washington  Reaver,  late  of  Carroll  county,  when 
presented  to  the  orphans'  court  of  that  county,  was  duly  signed 
and  sealed  by  him  and  was  attested  as  follows : 

"Signed,  sealed,  published  and  declared  by  Washington  Rea- 
ver as  and  for  his  last  will  and  testament,  in  the  presence  of  us, 
v/lio  at  his  request  in  his  presence  and  in  the  presence  of  each 
other,  have  subscribed  our  names  as  witnesses  thereto. 

"Witnesses:  CLAYTOX    IT.  IIARXER. 

his 

"CHARLES  X  EXGLE." 

mark 
After  due  proof  of  the  custody  of  the  will  and  of  the  fact 
that  no  other  will  of  the  testator  had  been  found  or  was  sup- 
posed to  exist,  each  of  the  two  witnesses  made  oath  before  the 
orphans'  court  that  he  saw  the  testator  sign  and  seal  the  will, 
that  he  heard  him  pronounce  and  declare  it  to  be  his  las-t  will 
and  testament,  and  that  at  tlie  time  of  doing  so  he  (the  testa- 
tor) was  to  the  best  of  tlie  witnesses'  apprehension,  ''^^  knowl- 
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edge  and  belief  of  sound  and  disposing  mind,  memory  and  un- 
derstanding, and  that  he  had  subscribed  his  name  as  a  witness 
of  the  testator,  in  his  presence  and  in  the  presence  of  the  other 
witnesses.  Both  witnesses  also  swore  that  Engle  had  subscribed 
his  name  as  a  witness  to  the  will  by  making  his  mark  to  his 
name  which  had  been  writteD  for  him  by  Hamer. 

The  orphans'  court  then  passed  the  order  appealed  from  re- 
fusing to  admit  the  will  to  probate  because  it  was  "not  exe- 
cuted according  to  the  act  of  assembly  in  such  case-  made  and 
provided/' 

The  orphans'  court  were  clearly  in  error  in  refusing  probate 
of  this  "w-ill.  The  provision  of  the  statute  of  this  state  that  a 
will  must  be  attested  and  subscribed  by  the  witnesses  in  the 
presence  of  the  testator  had  its  origin  in  the  statute  of  frauds 
and  is  substantially  the  same  as  that  in  force  in  most  of  the 
other  states  and  in  England.  The  text-books  and  the  decisions 
cf  the  English  and  American  courts  agree  that  when  another 
person  writes  the  name  of  a  witness  to  a  will  for  him  and  the 
latter  puts  his  mark  to  the  name  which  has  thus  been  written 
it  operates  as  his  signature  as  fully  as  if  he  had  subscribed  his 
name :  Jarman  on  Wills,  *85 ;  Beach  on  Wills,  sec.  41 ; 
Schouler  on  Wills,  sec.  331 ;  1  Eedfield  on  Wills,  229 ;  Harrison 
V.  Harrison,  8  Yes.  Jr.  185;  Addy  v.  Grix,  8  A^es.  Jr.  503: 
Oompton  V.  Mitton,  12  N.  J.  L.  70 ;  Ford  v.  Ford,  7  Humph. 
96;  Davis  v.  Senimes,  51  Ark.  48,  9  S.  W.  434;  In  re  Will  of  B. 
Gnilfoyle,  96  Cal.  598,  31  Pac.  553,  22  L.  E.  A.  372,  where  a 
collection  of  the  case?  on  the  subject  will  be  found  under  the 
note  on  attestation. 

No  Marjdand  decision  directly  to  the  point  now  in  issue  has 
been  called  to  our  attention,  but  in  Collins  v.  Xicols,  1  Har. 
&  J.  402,  it  was  held  that  to  establish  a  will  so  as  to  pass  title 
to  land  "there  must  be  proof  of  the  handwriting  of  the  testator 
and  of  all  the  "n"itnes?es  before  the  will  can  be  given  in  evidence 
(in  an  ejectment)  and  where  the  witnesses  have  put  their  marks 
there  must  be  proof  that  such  marks  are  the  marks  of  the  wit- 
nesses," thus  recogTiizing  the  mark  made  by  ^^'  the  witness 
as  a  sufficient  attestation  by  him  of  the  will.  The  doctrine  thus 
announced  in  Collins  v.  Xicols,  1  Har.  &  J.  402,  was  cited  with 
approval  and  relied  on  by  this  court  in  Hoppe  v.  Byers,  60  Md. 
388,  showing  it  to  be  in  accord  with  the  current  of  authorities 
upon  the  sufficiency  of  the  mark  made  by  the  attesting  witness. 
The  order  appealed  from  will  be  reversed  and  the  case  re- 
manded to  the  end  that  the  will  may  be  admitted  to  probate. 
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Order  reversed  with  costs  to  be  paid  out  of  the  estate  and 
cause  remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


A  Suharnhinfj  Witness  mar  attest  a  will  bv  making  his  mark,  his 
•name  being  written  by  another:  Jesse  v.  Parker,  6  Gratt.  57,  52  Am. 
Dec.  102;  Montgomery  v.  Perkins,  2  Met.  (Ky.)  448,  74  Am.  De". 
419;  Simmons  v.  Leonard,  91  Tenn.  183,  30  Am.  St.  Eep.  875,  18  S.  W. 
280;  Garrett  v.  Heflin,  98  Ala.  615,  39  Am.  St.  Eep.  89,  11  South.  746. 
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HARRINGTON  v.  GLIDDEN. 
[179  Masg.  486,  61  N.  E.  54.] 

TAXATION— Assessments  for,  When  Conclusive.— If  a  statute 
provides  that  a  person  aggrieved  by  an  assessment  may  apply  for  an 
abatement  to  the  assessors,  or  by  appeal  to  the  county  commissioners 
or  superior  court,  and,  on  grounds  of  law,  may  reach  the  supreme 
court,  but  that  no  person  shall  have  an  abatement  unless  he  files  a 
list  of  his  property,  the  remedy  is  exclusive,  and  the  assessment  is 
not  subject  to  collateral  attack,     (pp.   615,  617.) 

TAXATION.— When  the  Assessors  Act  Without  Their  Juris- 
diction, their  acts  are  absolutely  void.        (pp.  615.  616.) 

TAXATION.— An  Assessment  Against  a  Nonresident  for  Per- 
sonal Property  When  He  has  None  Within  the  Town,  though  he  has 
real  property  there  subject  to  taxation,  is  wholly  void.     (p.  616.) 

TAXATION— Assessment  Description,  When  Suiiicient.— A 
description  in  an  assessment  of  personal  property  as  "money,  income, 
stocks,  bonds;  and  all  other  taxable  securities  taxable  under  the  laws 
of  this  commonwealth,"  is  sufficient,     (p.  618.) 

TAXATION.— The  Statute  of  Limitations  Against  an  Action 
to  Collect  Taxes  does  not  commence  to  run  until  three  years  after 
they  have  been  committed  to  the   collector,     (p.  619.) 

TAXATION— Constitutional  Law.— A  statute  giving  a  person 
aggrieved  by  an  assessment  the  right  to  apply  to  the  assessors  for 
abatement,  and  to  appeal  from  their  decision  to  the  county  conrniis- 
sioners  or  superior  court,  and,  on  questions  of  law,  to  the  supreme 
court,  and  declaring  that  no  person  shall  have  an  abatement  unless 
he  files  a  list  of  his  property  with  the  assessor,  is  constitutional, 
(p.   619.) 

Action  by  the  tax  collector  of  Lowell  to  collect  two  thonsand 
five  hundred  and  seventy-six  dollars,  with  interest,  for  taxes 
assessed  in  the  year  1889  against  the  defendant  as  trustee,  he 
being  a  resident  and  inhabitant  of  that  citv.  The  writ  was 
dated  July  6,  1895.     The  evidence  showed  that  the  defendant 
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was  a  director  of  the  Erie  Telegraph  and  Telephone  Company, 
that  it  had  an  office  and  place  of  business  in  Lowell,  that  the 
assessors  gave  notice  to  the  inhabitants  of  that  city,  by  post- 
ing, of  their  intention  to  assess  taxes  and  requiring  the  inhab- 
itants to  bring  to  the  assessors,  on  or  before  June  loth,  true 
lists  of  all  their  personal  estates  not  exempt  from  taxation. 
The  defendant  did  not  bring  in  any  list  of  his  property  as  trus- 
tee until  February  24,  1890,  at  which  time  he  filed  a  petition 
for  abatement,  and  admitted  that  there  stood  in  his  name  as 
trustee  for  the  Erie  Telegraph  and  Telephone  Company  two 
thousand  shares  of  the  stock  of  the  Southwestern  Telegraph 
and  Telephone  Company,  a  corporation  organized  under  the 
laws  of  ISTew  York  for  doing  business  in  Arkansas  and  Texas, 
one  hundred  and  forty-nine  shares  of  the  capital  stock  of  the 
Cleveland  Telephone  Company,  a  corporation  organized  and 
doing  business  under  the  laws  of  Ohio,  and  thirteen  hundred 
shares  of  the  capital  stock  of  the  Northwestern  Telephone  Ex- 
change Company,  a  corporation  organized  in  Minnesota  and 
doing  business  under  its  laws;  but  the  defendant  claimed  that 
he  had  never  had  in  his  possession,  control,  or  management  a 
certificate  of  any  of  such  stock,  nor  had  he  ever  had  any  in- 
come, profits,  or  proceeds  arising  therefrom.  The  assessment 
against  the  defendant  and  other  directors  of  the  Erie  Telegraph 
and  Telephone  Company  was  made  on  April  11,  1889.  The 
description  of  the  property,  which  was  valued  at  one  hundred 
and  sixty  thousand  dollars,  was  as  follows :  "Money,  income, 
stocks,  bonds,  and  all  other  taxable  securities  taxable  under 
the  laws  of  this  commonwealth."  The  defendant  asked  the 
trial  court  to  rule  that  the  action  could  not  be  maintained,  that 
it  was  barred  by  the  statute  of  limitations,  and  for  many  other 
rulings,  which  were  denied,  and  the  defendants  excepted.  The 
jury,  under  the  rulings  and  instructions  of  the  court,  found  for 
the  plaintifE. 

H.  N.  Shepard  and  J.  C.  Burke,  for  the  defendant. 

G.  F.  Richardson  and  F.  W.  Qua,  for  the  plaintiff. 

4J'«>  HAM.MOXD,  J.  In  this  action  the  plaintiff,  as  col- 
lector, seeks  to  recover  a  tax  assessed  upon  the  defendant,  as 
trustee.  It  is  contended  by  the  defendant  that,  even  if  he  was 
a  trustee,  such  was  the  nature  and  location  of  the  property,  and 
his  relation  to  it,  that  he  was  not  taxable  as  such.  The  first 
question  is  whether  this  ground  of  the  defense  is  open  to  the 
defendant  in  this  action.     The  assessment    and    collection    of 
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taxes  is  regulated  by  statute.  The  assessors  are  public  officers, 
and,  while  their  duties  are  of  a  quasi  judicial  nature,  their  ju- 
risdiction is  limited,  based  sometimes  upon  the  residence  of  the 
person  assessed,  or  of  some  other  person  interested  in  the  pro]j- 
€rty,  and  sometimes  upon  the  situation  of  the  property.  With- 
out reciting  in  detail  the  statutes,  it  is  sufficient  to  say  that 
they  provide  that  each  person  may  bring  in  a  sworn  list  of  the 
personal  property  for  which  he  in  any  capacity  should  be  taxed, 
and  this  list  is  to  be  received  by  the  assessors  as  true,  except 
as  to  valuation,  unless  he,  being  required  thereto  by  the  assess- 
ors, refuses  to  answer  on  oath  all  necessary  inquiries  as  to  the 
nature  and  amount  of  his  property.  In  case  a  person  does  not 
bring  in  a  list,  the  assessors  shall  ascertain,  as  nearly  as  possi- 
ble, his  taxable  property,  and  "make  an  estimate  thereof  at  it? 
just  value,  according  to  their  best  information  and  belief,"  and 
*'such  estimate  shall  be  conclusive,"  except  in  certain  cases  not 
here  material:  Pub.  Stats.,  c.  11,  sees.  38-42.  Any  person  ag- 
grieved by  an  assessment  may  apply  for  an  '^^^  abatement  to  the 
assessors,  and,  by  appeal  from  their  decision,  to  the  county  com- 
missioners or  superior  court,  and  on  questions  of  law  may  reach 
this  coui-t;  but  no  person  shall  have  an  abatement  unless  he 
fdes  a  list,  as  above  provided :  Pub.  Stats.,  sees.  69-72 ;  Stats. 
1890,  c.  127.  This  plain,  adequate,  and  complete  remedy  for 
the  correction  of  errors,  whether  of  law  or  fact,  is  the  only  one 
provided  by  our  statutes;  and  when  the  assessors  are  acting 
within  their  jurisdiction,  it  must  be  regarded  as  exclusive,  in 
accord ance  with  the  well-known  rule  that  "when  a  new  right  is 
created  by  statute,  which  at  the  same  time  provides  a  remedy 
for  any  infringement  of  it,  that  remedy  must  be  pursued" :  Os- 
borne V.  Danvers,  6  Pick.  98.  But  when  the  assessors  are  act- 
ing outside  their  jurisdiction,  their  acts  are  absolutely  void. 
Where,  for  instance,  the  tax  ordered  is  illegal  because  for  a 
purpose  not  authorized  by  law,  the  assessment  is  void.  The 
assessors  have  no  jurisdiction:  Bangs  v.  Snow,  1  Mass.  181; 
Stetson  V.  Kempton,  13  Mass.  272,  7  Am.  Dec.  145.  So  where 
the  assessment  is  upon  a  nonresident  for  personal  property, 
claimed,  by  reason  of  its  location  in  the  town  where  the  assess- 
ment is  made,  to  be  taxable  there,  if  it  appears  that  the  nonres- 
ident had  no  personal  property  assessable  there,  the  tax  is 
wholly  void,  even  if  he  had  taxable  real  estate  there.  The  rea- 
son is  that,  the  person  assessed  not  being  resident  in  the  town 
where  the  assessment  is  made,  and  so  not  within  the  jurisdiction 
of  the  assessors,  their  right  to  assess  him,  so  far  as  respects  per- 
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sonal  property,  depends  upon  whether  he  has  assessable  per- 
sonal property  in  the  town.  Unless  he  has  such  property  there, 
their  acts  are  void  for  want  of  jurisdiction.  Preston  v.  City 
of  Boston,  13  Pick.  7,  a  leading  case,  affords  a  good  illustration 
of  the  application  of  this  principle.  The  plaintiff  being  domi- 
■  ciJed  in  Medford,  and  having  taxable  personal  estate,  but  hav- 
ing in  Boston  only  real  estate,  was  taxed  in  the  latter  place  for 
both  real  and  personal  estate.  He  paid  the  taxes,  and  in  an 
action  to  recover  back  the  money  it  was  held  that,  while  the 
real  estate  tax  was  valid,  the  personal  estate  tax  was  invalid, 
and  he  recovered  that  back.  The  ground  of  the  decision  as  to 
the  personal  property  was  that  the  plaintiff  was  not  an  inhab- 
itant '*^^  of  Boston,  and  so  not  liable  to  be  taxed  there  at  all  on 
his  personal  property.  As  to  that  the  assessors  had  no  jurisdic- 
tion. In  giving  the  opinion,  Shaw,  C.  J.,  said:  "One  not  lia- 
ble— not  domiciled — is  not  within  the  jurisdiction  of  the  as- 
sessors any  more  than  a  stranger  from  another  state  who  should 
happen  to  be  lodging  at  a  hotel  when  the  tax  was  assessed. 
The  whole  proceeding,  therefore,  in  regard  to  him  is  without 
authority  ab  initio":  See,  also,  Sumner  v.  Dorchester  Parish, 
4  Pick.  361:  Inglee  v.  Bosworth,  5  Pick.  498,  16  Am.  Dec. 
419.  Where,  however,  there  is  personal  property  of  a  nonresi- 
dent which  is  taxable  in  the  town  where  it  is  situated,  the  as- 
sessors of  that  town  have  jurisdiction,  and  consequently  the 
only  remedy  of  the  person  aggrieved  is  by  abatement :  Little  v. 
Greenleaf,  7  Mass.  236;  Gray  v.  Kettell,  12  Mass.  161.  Again, 
where  a  corporation  owns  real  and  personal  estate,  and  is  tax- 
able for  the  real,  and  not  for  the  personal,  estate,  a  tax  upon 
the  personal  estate  is  absolutely  void:  Amesbury  Woollen  Mfg. 
Co.  V.  Amesburv,  17  Mass.  461;  Boston  Water  Power  Co.  v. 
Boston,  9  Met.  199;  Salem  Iron  Factory  Co.  v.  Danvers,  10 
ilass.  514 — the  ground  of  the  decision  in  these  cases  being  thai; 
the  corporation  is  not  an  inhabitant  of  the  town  for  purposes 
of  taxation.  And  the  same  principle  is  applied  where  the  as- 
sessors undertake  to  assess  a  tax  in  excess  of  what  is  called  for 
or  is  allowed  by  law:  Joyner  v.  Egremont  School  Dist.  Xo.  3, 
3  Cush.  567;  Cone  v.  Forrest,  126  Mass.  97.  These  and  sim- 
ilar cases  all  proceed  upon  the  principle  that  an  assessment 
made  by  assessors  who  have  no  jurisdiction  is  not  the  assess- 
ment authorized  by  statute.  It  is  no  assessment  at  all,  and 
is  absolutely  void.  As  it  is  not  the  statutory  proceeding, 
the  statutory  remedy  is  not  exclusive.  Such  an  assessment, 
tbcreforcj  can    be    attacked    collaterally  in  an  action    of    tort 
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against  the  assessors,  where  such  an  action  will  lie,  or  in  an 
action  a.gainst  the  to\\Ti  to  recover  back  the  money  paid,  or  in 
defense  to  an  action  by  the  collector.  These  general  remedies 
are  not  for  those  who  are  aggrieved  by  assessors  acting  within 
their  jurisdiction,  but  are  allowable  to  redress  wrongs  inflicted 
by  persons  who  pretend  to  be  assessors,  but  who  are  not  such, 
because  acting  without  jurisdiction.  Where,  however,  the  tax 
is  for  a  legal  purpose,  and  the  assessors  "^'^^  have  jurisdiction, 
whether  it  is  based  upon  the  fact  that  the  person  assessed  be 
an  inhabitant  of  the  town  where  the  assessment  is  made,  or 
upon  the  situation  of  the  property,  or  any  other  jurisdictional 
fact  shown  to  exist,  and  they  proceed  essentially  in  accordance 
with  the  statutes,  their  decision  as  to  the  nature  and  amount 
of  the  taxable  property  of  a  person  who  has  not  brought  in  a 
list  is  valid.  It  cannot  be  attacked  in  any  collateral  proceed- 
ing, but  must  stand  until  changed  in  a  proceeding  under  the 
statute  for  abatement.  There  are  sound  and  obvious  reasons 
for  this  rule,  which  are  set  forth  at  some  length  in  Lincoln 
V.  Worclicster,  8  Gush.  55,  65,  6G.  Among  the  numerous  cases 
where  the  doctrines  above  stated  have  been  applied  by  this 
court,  see,  in  addition  to  those  already  cited,  Bates  v.  Bos- 
ton, 5  Gush.  93;  Howe  v.  Boston,  7  Gush.  273;  Bourne  v. 
Boston,  2  Gray,  494;  Ingram  v.  Gowlcs,  150  Mass.  155,  23 
N.  E.  48;  Garieton  v.  Ashburnham,  102  Mass.  348. 

The  defendant  in  the  case  at  bar  was  an  inhabitant  of  Lowell, 
and  ho  had  taxable  personal  property  there.  Tlie  only  list  he 
brought  to  the  assessors  was  that  of  Februan^  24,  1890,  several 
months  after  the  warrant  had  been  committed  to  the  collector, 
and  even  that  purported  to  relate  only  to  the  property  held 
by  him  as  trustee.  Being  an  inhabitant  of  the  city,  and  having 
taxable  personal  property  there,  he  was  within  the  jurisdiction 
of  the  assessors.  AVhile  the  tax  was  in  part  against  him  as 
an  indi\'idual,  and  in  part  as  trustee,  still  it  was  all  a  personal 
tax.  If  valid,  the  collector  could  sue,  distrain,  or  arrest,  as 
well  for  the  one  part  as  for  the  other.  The  assessors  called 
for  a  sworn  list  of  taxable  personal  property.  Such  a  list 
i:hould  contain  all  such  property  held  by  a  person  either  as 
an  individual  or  in  a  representative  capacity.  In  the  absence 
of  such  a  list  from  the  defendant,  the  assessors  proceeded  to 
consider  his  case.  They  had  before  them  not  only  the  ques- 
tion whether  he  was  taxable  for  any  personal  property  held 
bv  him  as  an  individual,  but  also  whether  he  was  taxable  for 
any  such  property  hold  by  him  in  a  representative  capacity. 
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The  whole  case  was  before  them,  and  it  was  their  duty  to 
iiivft-tigate  and  decide  it.  That  duty  they  performed,  and  they 
decided  that  he  had  taxable  personal  property,  not  only  as  an  in- 
dividual, but  as  a  trustee,  and  they  made  an  estimate  thereof. 
The  jury  have  found  that  in  performing  this  work  they  "ascer- 
tained, as  nearly  ^®*  as  possible,  the  particulars  of  the  per- 
sonal estate  held  by  the  defendant  as  trustee,  for  the  purpose 
of  making  this  assessment,"  and  that,  "having  obtained  those 
particulars,  they  estimated  such  property  at  its  just  value, 
according  to  their  best  information  and  belief."  We  are  of 
opinion  that  the  evidence  fully  justifies  the  finding.  Indeed, 
the  assessors  seem  to  have  been  impressed  with  the  importance 
and  magnitude  of  the  question,  and  to  have  made  unusual 
(;fforts  to  get  at  the  facts,  both  as  to  the  nature  and  value  of 
the  property.  It  is  true  that  a  tax  upon  real  estate  is  separate 
and  distinct  from  that  on  personal  estate  (Preston  v.  Boston, 
12  Pick.  7),  but  we  do  not  think  the  statutes  intended  thai 
there  should  be  a  division  of  the  tax  on  personal  estate,  so  far 
as  concerns  the  remedy  for  a  person  aggrieved.  We  are  not 
unmindful  of  the  case  of  Dorr  v.  Boston,  6  Gray,  131.  In 
tliat  case  it  appeared  that  the  plaintiff  was  a  woman,  and 
had  no  taxable  property  in  this  state.  As  to  whether  the  ca^e 
of  Preston  v.  Boston,  13  Pick.  7,  was  rightly  interpreted  in 
that  case,  see  Lincoln  v.  City  of  Worcester,  8  Cush.  55,  62, 
and  Bates  v.  Boston,  5  Cush,  93  97.  So  far,  therefore,  as 
respects  the  nature  and  value  of  the  property,  and  his  relation 
to  it,  the  grievance  of  the  defendant,  if  any,  is  one  of  over- 
valuation, and  his  only  remedy  is  by  the  statutory  proceeding 
for  abatement.  He  cannot  avail  himself  of  this  portion  of 
his  defense  in  this  action:  Pierce  v.  Eddy,  152  Mass.  59 1, 
Cd6,  26  N.  E.  99. 

The  objection  that  the  description  of  the  property  is  not 
sufTicient  is  not  tenable:  Noyes  v.  Hale,  137  Mass.  266,  270, 
271. 

Kor  is  the  action  barred  by  the  statute  of  limitations.  In 
the  early  history  of  the  commonwealth,  the  collector  of  taxes, 
so  far  as  respected  a  tax  on  personal  property,  could  collect 
only  by  demand,  distress,  or  arrest  (Stats.  1785,  c.  50,  sec.  6)  ; 
but  soon  after  the  adoption  of  the  constitution,  he  was  author- 
ized, in  certain  cases  of  the  removal,  death,  or  marriage  of  a 
delinquent  taxpayer,  to  bring  an  action  at  Jaw  (  ^;lats.  1788. 
c.  4),  and  this  remedy  has  been  extended  from  time  to  time 
to  other  cases,  until  finally  it  is  applicable,  generally,  to  all 
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taxes  upon  real  or  personal  property:  Stats.  184?,  c.  34;  Stats. 
1848,  c.  235;  Stats.  1859,  c.  171;  Gen.  Stacs.,  c.  12,  sees. 
18-20;  Stats.  1878,  c.  189,  sec.  4;  Pub.  Stats.,  c.  1-2,  sees. 
21-23;  Stats.  1889,  c.  334,  see.  7.  At  the  date  of  the  writ 
in  this  case,  '^'^^  the  statute  last  cited  provided  that  tlie  action 
could  be  brought  by  the  collector  in  his  own  name  if  the  tax 
remained  unpaid  for  three  months  after  it  was  committed  to 
him.  He  has  no  right  of  action  except  that  given  by  the  stat- 
ute: Crapo  V.  Stetson,  8  Met.  393;  Kicker  v.  Brooks,  155  Mass. 
400,  29  N.  E.  534.  The  tax  in  question  was  assessed  as  of 
May  1,  1889,  and  the  warrant  for  its  collection  was  committed 
to  the  collector  September  10,  1889.  The  statute  took  effect 
May  14,  1889.  The  cause  of  action,  therefore,  did  not  arise 
until  three  months  after  September  10,  1889,  or  until  Decem- 
ber 10,  1889.  The  action  w^as  brought  July  6,  1895,  a  time 
well  within  the  six  years  from  the  time  the  cause  of  action  ac- 
crued. 

The  defendant's  brief  contains  an  elaborate  argument  in 
support  of  the  proposition  that  our  statutes  relating  to  the 
assessment  of  taxes  are  unconstitutional,  because  they  do  not 
give  the  party  assessed  an  opportunity  to  be  heard.  But  ho 
does  have  full  opportunity  to  be  heard  before  the  assessing 
board,  if  he  desires  it,  before  the  demand  becomes  conclusively 
established  against  him,  and  that  is  enough  :  Cooley  on  Taxa- 
tion, 361,  363,  364,  and  cases  cited. 

There  was  ample  evidence  of  a  demand  upon  which  to  base 
interest,  and,  in  the  absence  of  anything  to  the  contrary  in  the 
brief  of  the  defendant,  we  consider  the  exception  on  that  point 
waived. 

Without  going  over  the  exceptions  further  in  detail,  it  is 
sufhcient  to  say  that  we  see  no  error  of  law  made  by  tiie  pre- 
siding judge  at  the  trial.     Exceptions  overruled. 


A  Writ  of  Error  was  Prosecuted  to  the  Supreme  Court  of  the 
United  States,  but  resulted  in  a  judgment  of  affirmance:  See  Glidden 
V.  Harrington,  189  U.  S.  255,  23  Sup.  Ct.  Eep.  574.  The  opinion  of 
that  court,  pronounced  by  Mr.  Justice  Brown,  was  as  follows: 

"This  case  involves  the  question  whether  the  proceedings  taken  to 
enforce  this  tax  deprived  the  defendant  Glidden  of  his  property 
without  due  process  of  law,  within  the  meaning  of  the  fourteenth 
amendment. 

' '  The  facts  of  the  case  are  substantially  that  a  resolution  for  the 
assessment  of  taxes  for  the  year  1889  was  passed  by  the  muuicipal 
council  of  Lowell,  and  approved  by  the  mayor  on  March  2i!J  of  that 


620  American  State  Eeports,  Vol.  94.  [Mass, 

year;  and  it  was  ordered  that  a  copy  of  the  resolution  be  furnished 
to  the  assessors  on  or  before  April  1st.  Before  proceeding  to  make 
the  assessment,  the  assessors,  in  the  latter  part  of  April,  gave  proper 
notice  to  the  inhabitants  of  the  city,  by  posting  in  public  places  in 
the  several  wards  of  said  city,  notifications  that  they  were  about  to 
assess  taxes,  and  requiring  the  inhabitants  to  bring  into  the  assessor  '3 
office  on  or  before  June  15th  of  that  year  true  lists  of  their  polls  and 
personal  estates  not  exempt  from  taxation. 

"Two  members  of  the  board  of  assessors  were  appointed  a  com- 
mittee 'to  inquire  into  telephone  matters  for  taxation.'  The  com- 
mittee 'advised  that  a,  suitable  person  be  sent  to  Albany  to  look 
up  matters  in  that  direction,'  which  committee  was  authorized  by 
the  board  to  use  its  discretion  in  the  matter.  The  expert  employed 
by  the  committee  to  look  up  foreign  corporations  reported  stock 
of  the  Erie  Telegraph  and  Telephone  Company  held  by  individuals  in 
Lowell,  and  mentioned  seven  trustees  one  of  whom  wag  the  defendant. 
On  July  25,  1889,  the  board  'voted  to  tax  (assess)  the  directors  of 
the  Erie  Telegraph  and  Telephone  Company  as  trustees  one  hundred 
and  sixty  thousand  dollars  each.'  There  were  one  million  six  hun- 
dred thousand  dollars  held  by  ten  trustees,  of  which  the  defendant 
was  one.  No  list  of  personal  estate  held  in  trust  had  been  or  was 
submitted  by  defendant.  The  tax  bill,  as  trustee,  was  delivered  per- 
sonally to  the  defendant  about  September  1st.  About  two  months 
after  such  assessment,  September  10th,  the  warrant  for  the  collection 
of  the  taxes  was  put  in  the  hands  of  the  collector. 

"On  February  24,  1890,  defendant  filed  a  statement  to  the  effect 
that,  although  he  was  informed  that  certain  shares  of  stock  stood 
in  his  name  as  trustee,  he  was  not  the  owner  of  the  shares  and  not 
taxable  therefor,  and  thereupon  made  application  as  trustee  for  an 
abatement,  upon  which  application  a  number  of  hearings  were  had. 
But,  before  the  proceedings  were  determined,  this  action  was  brought 
by  a  succeeding  collector. 

•  ■  Upon  the  trial  in  the  superior  court,  it  appeared  that  the  defend- 
ant was  assessed  as  trustee  upon  certain  shares  of  three  telephone 
companies,  which  the  assessors  understood  were  held  by  him  in  trust 
for  the  Erie  Telegraph  and  Telephone  Company.  The  basis  of  valu- 
ation adopted  by  the  assessors  was  the  market  price  of  the  shares  of 
this  latter  company.  Defendant  offered  evidence  tending  to  show 
that  at  the  time  of  the  assessment  he  owned  no  personal  property 
whatever  as  trustee;  that  said  shares  were  owned  by  the  Erie  Tele- 
graph and  Telephone  Company  and  were  in  its  possession  and  control, 
although  they  stood  in  his  name;  and  further  evidence  tending  to 
show  that  said  property  was  not  taxable  to  him,  and  was  not  within 
the  jurisdiction  of  the  assessors  or  of  the  state.  This  evidence  was 
excluded  by  the  court,  which  ruled  that  the  only  questions  for  the 
jury   were   'whether   the   assessors  ascertained   as   nearly   as  possible 
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the  particulars  of  the  pei-sonal  estate  held  by  the  defenrlant  as  trus- 
tee, for  the  purposes  of  making  this  assessment,  and  whether,  having 
obtained  those  particulars,  they  estimated  such  property  at  its  jusc 
value,  according  to  their  best  information  and  belief.' 

"The  court  held  the  validity  of  the  tax  to  depend  upon  the  ques- 
tion whether  the  assessors  had  jurisdiction  to  make  the  assessment. 
Having  found  that  the  defendant  was  an  inhabitant  of  Lowell,  and 
had  taxable  personal  property  there,  it  was  thought  that  he  was 
within  the  jurisdiction  of  the  assessors,  and  that  it  made  no  differ- 
ence whether  such  property  was  all  held  by  him  individually,  or 
partly  as  individual  and  partly  as  trustee,  inasmuch  as  it  was  all 
a  personal  tax.  The  court,  having  held  that  the  proceedings  con- 
formed to  the  state  statute,  and  that  defendant's  only  remedy  was 
the  statutory  proceeding  for  abatement,  it  only  remains  for  us  to 
consider  whether  these  proceedings  constitute  due  process  of  law 
within  the  fourteenth  amendment. 

"This  was  not  a  special  assessment,  but  the  ordinary  annual  tax 
upon  personal  property.  The  act  requires  that  all  personal  estate, 
within  or  without  the  commonwealth,  shall  be  assessed  to  the  owner; 
that  personal  property  held  in  trust,  the  income  of  which  is  payable 
to  another  person,  shall  be  assessed  to  the  trustee  in  the  city  or  towa 
in  which  such  other  person  resides,  if  within  the  commonwealth;  and, 
if  he  resides  out  of  the  commonwealth,  shall  be  assessed  in  the  place 
where  the  trustee  resides.  Before  making  the  assessment,  the  asses- 
sors shall  give  notice  by  posting  in  some  public  place  or  places;  that 
in  case  the  taxpayer  shall  fail  to  make  return,  they  shall  ascertain, 
as  nearly  as  possible,  the  particulars  of  the  estate  and  estimate  its 
just  value,  which  shall  be  conclusive  upon  the  owner,  unless  he  can 
show  a  reasonable  excuse  for  omitting  to  make  his  return.  Provision 
is  also  made  for  an  application  to  the  assessors  for  an  abatement 
of  taxes,  and  for  an  appeal  to  the  county  commissioners  in  case  of  a 
refusal   of  the  assessors  to  abate  the  tax. 

"These  proceedings  are  sufficient  to  constitute  due  process  of  law. 
Although,  Avith  respect  to  this  class  of  taxes,  we  have  never  had 
occasion  to  determine  exactly  what  the  fourteenth  amendment  re- 
quired, we  have  held  that  the  proceedings  should  be  construed  with 
the  utmost  liberality,  and,  while  a  notice  may  be  required  at  some 
stage  of  the  proceedings,  such  notice  need  not  be  personal,  but 
may  be  given  by  publication  or  by  posting  notices  in  public  places. 
It  can  only  be  said  that  such  notices  shall  be  given  as  are  suitable 
in  a  given  case,  and  it  is  only  where  the  proceedings  are  arbitrary, 
oppressive,  or  unjust  that  they  are  declared  to  be  not  due  process  of 
law:  Davidson  v.  New  Orleans,  96  U.  S.  97;  Hagar  v.  Keclaniation 
Dist.  No.  lOS,  111  U.  S.  701,  4  Sup.  Ct.  Eep.  663;  Paulsen  v.  Portland, 
149  U.  S.  30,  13  Sup.  Ct.  Eep.  750;  Pittsburgh  etc.  K.  Co.  v.  Backus, 
154  U.  S.  421,  14  Sup.  Ct.  Eep.  1114;  Allen  v.  Georgia,  166  U.  S. 
138,  17   Sup.  Ct.   Eep.  525;  King  v.  Portland,   184  U.  S.  61,  22  Sup. 
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Ct.  Eep.  290;  Simon  v.  Craft,  182  U.  S.  427,  21  Sup.  Ct.  Eep.  836; 
Turpin  v.  Lemon,  187  U.  S.  51,  23  Sup.  Ct.  Eep.  20. 

"In  the  Kentucky  Kailroad  Tax  Cases,  115  U.  S.  321,  sub  nom. 
Cincinnati  etc.  E.  Co.  v.  Kentucky,  6  Sup.  Ct.  Eep.  57,  it  was  held 
that  a  state  statute  for  the  assessment  of  taxes,  which  gave  notice 
of  the  proposed  assessment  to  the  owner  by  requiring  him,  at  a 
time  named,  to  present  a  statement  of  his  property,  with  an  estimate 
of  its  value,  which  fixed  time  and  place  for  public  sessions  of  other 
oflficers,  at  which  this  statement  and  estimate  were  to  be  considered, 
where  the  party  interested  had  a  right  to  be  present  and  to  be 
heard  and  which  gave  him  opportunity  to  judicially  contest  the  valid- 
ity of  the  proceedings,  was  due  process  of  law  within  the  fourteenth 
amendment.  In  Lent  v.  Tilson,  140  U.  S.  316,  11  Sup.  Ct.  Eep.  825, 
it  was  held  that  in  a  case  of  a  special  assessment  for  widening  streets, 
publication  in  a  newspaper  was  sufficient  notice  to  property  owners 
interested. 

"The  complaint  in  this  case  is  based  upon  the  proposition  thus 
stated  by  plaintiff:  That  it  is  not  due  process  of  law  for  a  state  'to 
compel  a  man,  who  holds  no  property  in  trust  and  makes  no  return 
to  the  assessors,  to  pay  a  tax  assessed  against  him  as  such  trustee, 
without  opportunity  to  show  that  he  held  no  property  in  trust.'  This 
proposition,  however,  assumes  that  no  opportunity  was  given  the 
defendant  to  show  that  he  held  no  property  in  trust,  when  the  fact 
was  that  public  notice  was  given  the  inhabitants  to  produce  before 
the  assessors  a  list  of  their  personal  estates,  among  which  there  was 
specified  by  the  statute  personal  property  held  in  trust.  Defendauc 
did  not  choose  to  comply  with  that  notice  by  submitting  a  list  of  the 
property  held  by  him  in  trust,  although  he  subsequently  made  appli- 
cation for  abatement,  upon  which  application  a  number  of  hearings 
were  had.  Upon  his  failure  to  make  his  returns  the  assessors  did  tho 
only  thing  they  could  do:  ascertain  as  nearly  as  possible  the  particu- 
lars of  the  personal  estate  and  estimate  it  at  what  they  believed  its 
just  value.  If  defendant  held  personal  property  as  trustee  it  was 
as  much  his  duty  to  disclose  it  as  if  it  had  been  individual  property, 
and  his  contention  now,  that  he  had  no  reason  to  anticipate  that  he 
would  be  taxed  for  property  held  in  trust,  because  he  held  none,  is 
met  by  the  fact  that  he  applied  for  an  abatement  of  this  tax,  and 
that,  after  several  hearings  upon  the  case,  it  was  refused  him: 
Kentucky  Eailroad  Tax  Cases,  115  U.  S.  321,  335,  sub  nom.  Cincinnati 
etc.  E.  Co.  V.  Kentucky,  6  Sup.  Ct.  Eep.  57. 

"There  was  nothing  in  the  proceedings  of  which  the  plaintiff  had 
any  right  to  complain  as  a  violation  of  the  fourteenth  amendment, 
and  the  judgment  of  the  superior  court  is  therefore  affirmed." 

Mr.  Justice  White,  not  having  heard  the  argument,  took  no  part  in 
the  decision  of  this  case. 
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DTJXBAE  V.  DITNBAE. 

[180  Mass,  170,  62  N.  E.  248.] 
A  COMPROMISE  cannot  be  Avoided  for  Want  of  Considera- 
tion, where  it  was  made  in  settlement  of  a  demand  arising  under  a 
previous  agreement  between  the  parties  which  had  been  performed  for 
several  years  and  which  one  of  them  insisted  to  be  valid  and  binding, 
(p.  624.) 

BANKRUPTCY— Contingent  Claims  Whicli  are  not  Discharged 
by. — The  agreement  of  a  man  to  pay  monthly  installments  to  his 
former  wife  for  her  support  and  that  of  their  minor  son,  gives  rise 
to  claims  which  are  contingent  and  which,  therefore,  are  not  barred 
by  his   discharge  in  bankruptcy,     (p.   625.) 

Action  to  recover  ten  monthly  installments,  each  claimed  to 
be  due  the  plaintiff  for  her  support  and  that  of  her  minor  son 
under  a  sealed  instrument.  The  defendant  pleaded  a  dis- 
charge in  bankruptcy  and  that  the  agreement  sued  upon  wa> 
without  consideration.  The  discharge  in  bankruptcy  relied 
upon  was  granted  on  April  21,  1899.  The  instrument  sued 
upon  recited  that  controversies  had  arisen  between  the  parties 
concerning  an  agreement  made  in  September,  1S89,  and  that, 
in  consideration  of  the  plaintiff's  forbearing  suit  on  such  con- 
troversies and  in  settlement  thereof  and  in  consideration  of 
a  release  by  her  of  all  claims  under  such  agreement,  the  de- 
fendant would  pay  her,  during  her  life  or  until  she  married, 
for  her  maintenance  and  support  yearly  five  hundred  dollars, 
and  for  the  support  and  maintenance  of  her  child,  Harry  H., 
yearly  four  hundred  dollars  until  he  should  attain  the  age  of 
twenty-one  years,  and  for  the  support  of  her  child,  Willie  W., 
a  like  sum,  and  that  all  of  such  sums  should  be  paid  in  equal 
monthly  installments.  It  was  admitted  that  the  defendant  ob- 
tained a  decree  of  divorce  from  the  plaintiff  in  Ohio  on  August 
8,  1899.  The  trial  judge  found  for  the  plaintiff  in  the  sum 
of  four  hundred  and  twenty-nine  dollars  and  four  cents,  but 
rt-ported  the  case  for  the  consideration  of  this  court. 

J.   0.  Teele  and  F.  H.   Stewart,  for  the  plaintiff. 

G.  F.  Williams  and  J.  A.  Halloran,  for  the  defendant. 

^~^  BAEKER,  J.  The  action  is  in  contract  to  recover  ten 
installments  of  seventy-four  dollars  and  ninety-nine  cents  each, 
alleged  to  be  due  to  the  plaintiff  in  part  for  her  own  support 
and  in  part  for  that  of  her  minor  son,  under  a  sealed  instru- 
ment executed  by  herself  and  the  defendant  in  the  year  189G. 
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After  a  ruling  that  so  much  of  the  demand  as  related  to  sup- 
port of  the  son  was  harred  by  the  defendant's  discharge  in 
bankruptcy,  and  a  finding  for  the  plaintiff  for  so  much  as  re- 
lated to  her  own  support,  and  an  order  of  judgment  for  the 
plaintiff  upon  the  finding,  the  case  comes  here  upon  a  report 
which  states  some  facts  that  seem  to  have  been  admitted  or 
not  disputed  at  the  trial,  and  upon  the  evidence  there  intro- 
duced. The  court  below  refused  to  rule  that  upon  all  the 
evidence  the  plaintiff  was  not  entitled  to  recover,  and  also 
refused  to  rule  that  the  discharge  in  bankruptcy  was  not  a 
bar  to  any  part  of  the  claim;  and  ruled  that  the  discharge 
was  a  bar  to  so  much  of  the  demand  as  was  alleged  to  be  due 
for  the  support  of  the  son.  By  the  terms  of  the  report,  if 
the  rulings  were  right  the  judgment  is  to  be  affirmed ;  other- 
wise, such  judgment  is  to  be  entered  as  law  and  justice  may 
require. 

The  defendant's  contentions  are  that  his  discharge  in  bank- 
ruptcy is  a  bar  to  the  suit,  and  also  that  the  agreement  sued 
upon  was  without  consideration;  and  further,  that  the  agree- 
ment is  void,  because  in  substitution  for  an  earlier  one  founded 
upon  a  collusive  arrangement  to  enable  him  to  procure  a  di- 
vorce  from   the   plaintiff. 

It  is  immaterial  whether  there  was  collusion  in  the  divorce 
suit,  and  whether  the  agreement  of  September,  1899,  was  in- 
valid by  reason  of  such  collusion  or  for  want  of  considera- 
tion. That  agreement  was  made,  and  performed  by  the  de- 
fendant for  several  years.  Whien  he  broke  it  the  plaintiff  as- 
serted it  was  valid  and  binding,  and  the  agreement  of  1896, 
now  sued  on,  was  made  in  settlement  of  the  controversy  so 
arising.  The  compromise  of  this  controversy  was  a  sufficient 
consideration  for  the  agreement  of  1896:  Medway  v.  Milford, 
21  Pick.  349,  353;  Barlow  v.  Ocean  Ins.  Co.,  4  Met.  270,  27.5; 
Cobb  V.  Arnold,  8  Met.  403,  405;  Tuttle  v.  Tuttle,  12  ]\Iet. 
551,  554,  46  Am.  Dec.  701;  Allis  v.  Billings,  2  Cush.  19,  26; 
Whitney  v.  Haverhill  Ins.  Co.,  9  Allen,  35;  Easton  v.  Easton, 
1]2  Mass.  438,  443;  Cutter  v.  Cochrane,  116  Mass.  408; 
Rollins  V.  Marsh,  128  Mass.  116,  120;  Dean  v.  Skiff',  128  Mass. 
174. 

As  there  was  an  actual  consideration  for  the  ^"^^  agreement  of 
1896,  it  is  immaterial  whether  it  was  to  be  construed  as  en- 
tered into  in  Ohio  or  in  Massachusetts. 

Whether  the  bankruptcy  act  of  1898  allows  the  proof  of 
contingent  claims  must  depend  finally  upon   the  construction 
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of  the  statute  hy  tlie  federal  courfs.  This  court  in  Morgan 
V.  Wordell,  178  Mass.  350,  59  N.  E.  1037,  expressed  the  opin- 
ion that  one  class  of  contingent  claims  was  not  so  provable, 
and  in  Goddng  v.  Eoscenthal,  180  Mass.  43,  61  N".  E.  222, 
followed  that  expression  of  opinion  by  a  decision  to  the  same 
efEect.  If  claims  of  the  nature  then  held  to  be  not  provable 
are  not  provable,  we  see  no  ground  for  holding  either  class 
of  obligations  imposed  upon  the  defendant  by  his  contract 
of  1896  to  be  provable. 

The  result  is  that  the  defendant's  discharge  in  bankruptcy 
was  not  a  bar  to  either  branch  of  the  plaintiff^*!  claim  now  in 
suit;  and  that  the  plaintiff  should  have  judgment  for  all  of  the 
unpaid  installments  declared  for,  with  interest  and  costs. 

So  ordered. 


The  Decision  in  the  Principal  Case  was  affirmed  by  the  supreme 
court  of  the  Unitecl  States:  See  Dunbar  v.  Dunbar,  190  IT.  S.  340, 
23  Sup.  Ct.  Eep.  757.     The  opinion  of  that  court  was  as  follows: 

"Had  the  provisions  of  this  contract,  so  far  as  contracting  to  pay 
money  for  the  support  of  his  wife  is  concerned,  been  embodied  in  the 
decree  of  divorce  which  the  husband  obtained  from  his  wife  in  Ohio 
on  the  ground  of  desertion,  the  liability  of  the  husband  to  pay  the 
amount  as  alimony,  notwithstanding  his  discharge  in  bankruptcy, 
cannot  be  doubted:  Audubon  v.  Shufeldt,  181  U.  S.  575,  21  Sup.  Ct. 
Rep.  735.  "We  are  not  by  any  means  clear  that  the  same  principle 
ought  not  to  govern  a  contract  of  this  nature  when,  although  the 
judgment  of  divorce  is  silent  upon  the  subject,  it  is  plain  that  the 
■contract  was  made  with  reference  to  the  obligations  of  the  husband 
to  aid  in  the  support  of  his  wife,  notwithstanding  the  decree.  The 
facts  appearing  in  this  record  do  not  show  a  case  of  any  moral 
delinquency  on  the  part  of  the  wife,  and  the  contract,  considering 
the  circumstances,  might  possibly  be  held  to  take  the  place  of  an 
order  or  judgment  of  the  court  for  the  payment  of  the  amount,  as 
in  the  nature  of  a  decree  for  alimony.  "We  do  not  find  it  necessary, 
however,  to  decide  that  question  in  this  case,  because  in  any  event, 
■we  think  the  contract  as  to  the  support  of  the  wife  is  not  of  such  a 
nature  as  to  be  discharged  by  a  discharge  in  bankruptcy. 

"Conceding  that  the  bankruptcy  act  provides  for  discharging 
some  classes  of  contingent  demands  or  claims,  this  is  not,  in  our 
opinion,  such  a  demand.  Even  though  it  may  be  that  an  annuity 
dependent  upon  life  is  a  contingent  demand  within  the  meaning  of 
the  bankruptcy  act  of  189S  (30  Stats,  at  Large,  544,  c.  541;  U.  S.  Comp. 
Stats.  1901,  p.  3418),  yet  this  contract,  so  far  as  regards  the  support 
oi  the  wife,  is  not  dependent  upon  life  alone,  but  is  to  cease  in  case 
the  wife  remarries.  Such  a  contingency  is  not  one  which,  in  our 
Am.  St.  Rep.,  Vol.  94—40 
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opinion,  is  within  the  purview  of  the  act,  because  of  the  innate  diffi- 
culty, if  not  impossibility,  of  estimating  or  valuing  the  particular 
contingency  of  widowhood.  A  simple  annuity  which  is  to  terminate 
upon  the  death  of  a  particular  person  may  be  valued  by  reference  to 
the  mortality  tables.  Mr.  Justice  Bradley,  in  Riggin  v.  Magwiro, 
15  Wall.  549,  21  L.  ed.  232,  speaking  for  the  court,  said  that  so  long 
as  it  remained  uncertain  whether  a  contract  or  engagement  would 
ever  give  rise  to  an  actual  duty  or  liability;  and  there  was  no  means 
of  removing  the  uncertainty  by  calculation,  such  contract  or  engage- 
ment was  not  provable  under  the  bankruptcy  act  of  1841  (5  Stats, 
at  Large,  445,  c.  9).  The  fifth  section  of  that  act  gave  the  rie^ht  to 
prove  'uncertain  and  contingent  demands,'  but  it  was  held  that  a 
contract  such  ag  above  described  was  not  within  that  section. 

"It  was  remarked  by  the  justice  in  that  case  that,  if  the  contract 
had  come  within  the  category  of  annuities  and  debts  payable  in 
future,  which  are  absolute  and  existing  claims,  that  the  value  of  the 
wife's  probability  of  survivorship  after  death  of  her  husband  might 
have  been  calculated  on  the  principle  of  life  annuities. 

"But  how  can  any  calculation  be  made  in  regard  to  the  contin- 
uance of  widowhood  when  there  are  no  tables  and  no  statistics  by 
which  to  calculate  such  contingency?  How  can  a  valuation  of  a 
probable  continuance  of  widowhood  be  made?  Who  can  say  what 
the  probability  of  remarrying  is  in  regard  to  any  particular  widow? 
We  know  what  some  of  the  factors  might  be  in  the  question:  in- 
clination, age,  health,  property,  attractiveness,  children.  These  would, 
at  least,  enter  into  the  question  as  to  the  probability  of  continuance 
of  widowhood,  and  yet  there  are  no  statistics  which  can  be  gathered 
which  would  tend  in  the  slightest  degree  to  aid  in  the  solving  of  the 
question. 

"In  many  cases  where  actions  are  brought  for  the  violation  of 
contracts,  such  as  Pierce  v.  Tennessee  Coal  etc.  Co.,  173  U.  S.  1,  19 
Sup.  Ct.  Eep.  335,  Eoehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct.  Eep.  780, 
and  Schell  v.  Plumb,  55  N.  Y.  592,  it  is  necessary  to  come  to  some 
conclusion  in  regard  to  the  damages  which  the  party  has  sustained 
by  reason  of  the  breach  of  the  contract,  and  in  such  cases  resort  may 
be  had  to  the  tables  of  mortality,  and  the  other  means  of  ascertain- 
ing as  near  as  possible  what  the  present  damages  are  for  a  failure  to 
perform  in  the  future;  but  we  think  the  rules  in  those  cases  are  not 
applicable  to  cases  like  this,  under  the  bankruptcy  act. 

"Taking  the  liability  as  presented  by  the  contract,  if  the  mortality 
tables  were  referred  to  for  the  purpose  of  ascertaining  the  value  so 
far  as  it  depended  upon  life,  the  answer  would  be  no  answer  to  the 
other  contingency  of  the  continuance  of  widowhood;  and  if,  having 
found  the  value  as  depending  upon  the  mortality  tables,  you  desire 
to  deduct  from  that  the  valuation  of  the  other  contingency,  it  is  pure 
^ues,sAork  to  do  it. 
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"It  is  true  that  tliis  has  been  done  in  England  under  the  English 
bankruptcy  act  of  1869  (32  &  33  Vict.,  c,  71,  sec.  31).  In  Ex  parts 
Blakemore  (1877),  L.  E.  5  Ch,  Div.  372,  it  was  held  by  the  court  of 
appeal  that  the  value  of  the  contingency  of  a  widow's  marrying 
again  was  capable  of  being  fairly  estimated,  and  that  proof  must  be 
admitted  for  the  value  of  the  future  payments  aa  ascertained  by  an 
actuary.  That  decision  was  made  under  the  thirty-first  section  of  the 
bankruptcy  act  of  1869.  James,  Lord  Justice,  said:  'No  doubt  it  is 
uncertain  whether  the  appellant  will  marry  again,  just  as  the  duration 
of  any  particular  life  is  uncertain.  But,  though  the  duration  of  any 
particular  life  is  uncertain,  the  expectation  of  life  at  a  given  age 
is  reduced  to  a  certainty  when  we  have  regard  to  a  million  of  lives. 
The  value  of  the  expectation  of  life  is  arrived  at  by  an  average 
deduced  from  practical  experience.' 

"Although  the  English  statute  makes  it  necessary  to  arrive  at  a 
conclusion  upon  this  point,  yet  there  is  no  'practical  experience'  as 
to  the  chances  of  the  continuance  of  widowhood,  such  as  may  be  re- 
ferred to  where  the  probable  continuance  of  life  is  involved.  In  the 
latter  case  we  have  the  experience  tables  in  regard  to  millions  of 
lives,  and,  under  such  circumstances,  there  is,  as  Lord  Justice  James 
said,  almost  a  certainty  as  to  the  valuation  to  be  put  on  such  a  con- 
tingency. But  under  the  English  statute,  the  thirty-first  section 
makes  every  kind  of  debt  or  liability  provable  in  bankruptcy  ex- 
cept demands  in  the  nature  of  unliquidated  damages  arising  other- 
wise than  by  reason  of  a  contract  or  promise,  so  long  as  the  value 
of  the  liability  is  'capable  of  being  ascertained  by  fixed  rules,  or 
assessable  only  by  a  jury,  or  as  a  matter  of  opinion.'  So  under  that 
act,  in  Ex  parte  Neal,  L.  E.  14  Ch.  Div.  579,  there  was  a  separation 
deed  between  husband  and  wife,  and  the  husband  was  to  pay  an 
annuity  to  the  wife,  which  was  terminable  '  in  case  the  wife  should 
iiot  lead  a  chaste  life;  in  case  the  husband  and  wife  should  resume 
cohabitation;  and  in  case  the  marriage  should  be  dissolved  in  respect 
of  anything  done,  committed,  or  suffered  by'  the  other  party,  after 
the  date  of  the  deed.  The  annuity  was  also  to  be  proportionately 
diminished  in  the  event  of  the  wife's  becoming  entitled  to  any  in- 
come independent  of  the  husband,  exceeding  a  certain  amount  a  year. 
After  the  execution  of  the  deed  the  husband  went  through  bank- 
ruptcy, and  it  was  held  that  the  value  of  the  annuity  was  capable 
of  being  fairly  estimated  and  was  provable  in  the  liquidation.  In 
that  case,  speaking  of  the  thirty-first  section  of  the  act  of  1869,  it 
was  stated  that  'words  more  large  and  general  it  is  impossible  to  con- 
ceive; they  cover  every  species  of  contingency.'  It  was  also  stated 
that  it  was  '  difficult  to  see  how  any  case  could  arise  which  would 
not  come  within'  the  language  of  this  act.  Bramwell,  Lord  Justice, 
said:  'But  for  the  present  bankruptcy  act,  our  decision  must  have 
been  the  same  as  that  in  Aludge  v.  Eowau'   (1868),  L.  E.    3  Exch. 
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85;  but  lie  said  that  the  present  bankruptcy  act  was  very  different 
in  its  terms  from  the  act  which  was  in  force  when  that  case  was 
decided. 

"In  the  case  of  Mudg:e  v.  Eowan,  L.  E.  3  Exch.  85,  there  was  a 
deed  of  separation  between  husband  and  wife,  in  which  the  husband 
covenanted  to  pay  an  annuity  to  his  wife  by  quarterly  installments, 
the  annuity  to  cease  in  the  event  of  future  cohabitation  by  mutual 
consent.  It  was  held  that  this  was  not  an  annuity  provable  under 
the  bankruptcy  act  of  1849,  12th  and  13th  Victoria,  chapter  106, 
section  175,  nor  a  liability  to  pay  money  under  the  24th  and  25th 
Victoria,  chapter  134,  section  154. 

"The  one  hundred  and  seventy-fifth  section  of  the  act  of  1849  ex- 
pressly provided  that  the  creditor  might  prove  for  the  value  of  any 
annuity,  which  value  the  court  was  to  ascertain.  Kelly,  Chief  Baron, 
said:  'The  annuity  seems  to  me  to  be  so  uncertain  in  its  nature  as 
to  be  impossible  to  be  valued.  In  many  cases  the  commissioner  of 
bankruptcy  may  have  to  deal  with  contingencies  the  value  of  whic'i 
depends  on  a  variety  of  considerations,  and  where  the  valuation  is 
very  difficult.  But  here  I  am  at  a  loss  to  see  any  single  circumstauce 
upon  which  a  calculation  of  any  kind  could  be  based.' 

"Martin,  Baron,  said:  'This  contingency  depends  on  an  infinite 
variety  of  circumstances,  into  which  it  is  idle  to  suppose  a  commis- 
sioner could  inquire.' 

"Channell,  Baron,  concurring,  said:  'The  tendency  of  recent  legis- 
lation, and  the  course  of  recent  decisions,  has  been  to  free  a  debtor 
who  becomes  a  bankrupt,  from  all  liability  of  everj^  kind;  but  I  do 
not  think  an  order  of  discharge  a  bar  to  such  a  claim  as  the  present. 
.  .  .  .  I  quite  admit  that,  to  bring  an  annuity  within  the  act 
of  1849,  it  is  not  necessary  to  have  any  actual  pecuniary  considera- 
tion. I  also  feel  tliat  in  many  cases  the  difficulty  of  calculatino-  tho 
present  value  of  contingencies  may  be  very  great,  and  yet  they  may 
be  within  the  acts.  But  here  it  appears  to  me  that  the  difficult  is  • 
iusuperable. ' 

"In  Parker  v.  Ince  (1859),  4  Hurl.  &  N.  52,  there  was  a  bond 
conditioned  to  pay  an  annuity  during  the  life  of  the  obligor's  wife 
provided  that  if  the  obligor  and  his  wife  should  at  any  time  there- 
after cohabit  as  man  and  wife  the  annuity  should  cease,  and  it  was 
held  that  the  annual  sum  thus  covenanted  to  be  paid  by  the  defend- 
ant was  not  an  annuity  within  the  one  hundred  and  seventv-fifth  sec- 
tion of  the  bankruptcy  law  or  consolidation  act  of  1849,  nor  a  debt 
payable  upon  a  contingency  within  the  one  hundred  and  seventv- 
seventh  section,  nor  a  liability  to  pay  money  upon  a  contingency 
within  the  one  hundred  and  seventy-eighth  section,  and  consequentlv 
the  discharge  in  bankruptcy  was  no  bar  to  an  action  for  a  recovery 
of  a  quarterly  payment  due  on  the  bond.  Martin,  Baron  said: 
•'That  cannot  be  such  an  annuity  as  would  fall  within  the  one  hundred 
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and  seventy-fifth  section,  because  a  value  cannot  be  put  upon  it. 
How  is  it  possible  to  calculate  the  probability  of  a  man  and  his  wife, 
who  are  separated,  living  together  again?  Their  doing  so  depends  on 
their  character,  temper,  and  disposition,  and,  it  may  be,  a  variety 
of  other  circumstances.  Then,  is  it  money  payable  upon  a  contin- 
gency within  the  one  hundred  and  seventy-eighth  section?  I  think 
it  is  not.* 

"It  is  only,  therefore,  by  reason  of  the  extraordinarily  broad 
language  contained  in  the  thirty-first  section  of  the  English  bank- 
ruptcy act  of  1869  that  the  English  courts  have  endeavored  to  make 
a  fair  estimate  of  the  value  of  a  contract  based  on  the  continuance 
of  widowhood,  even  though  the  value  was  not  capable  of  being  as- 
certained by  fixed  rules,  nor  assessable  by  a  jury,  but  was  simply 
to  be  estimated  by  the  opinion  of  the  court  or  some  one  intrusted 
with  the  duty. 

"In  the  Blakemore  Case,  L.  E.  5  Ch.  Div.  372,  after  the  announce- 
ment of  the  judgment,  the  report  states  that  it  was  then  arranged 
that  it  should  be  referred  to  an  actuary  to  ascertain  the  annuity 
as  a  simple  life  annuity,  and  to  deduct  from  that  value  such  a  sum 
as  he  should  estimate  to  be  the  proper  deduction  for  the  contingency 
of  widowhood.  In  other  words,  it  was  left  to  the  actuary  to  ^ess 
the  proper  amount  to  be  deducted. 

"No  such  broad  language  is  found  in  our  bankruptcy  act  of  1898. 
Section  63a  provides  for  debts  which  may  be  proved,  which,  among 
others,  are:  1.  'A  fixed  liability,  as  evidenced  by  a  judgment  or  an 
instrument  in  writing,  absolutely  owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  payable  or  not,  with  any  in- 
terest thereon  which  would  have  been  recoverable  at  that  date,  or 
with  a  rebate  of  interest  upon  such  as  were  not  then  payable  and  did 
not  bear  interest.'  4.  'Founded  upon  an  open  account  or  upon  a 
contract,  express  or  implied.' 

"In  section  63b,  provision  is  made  for  unliquidated  claims  against 
the  bankrupt,  which  may  be  liquidated  upon  application  to  the  court 
in  such  manner  as  it  shall  direct,  and  may  thereafter  be  proved 
and  allowed  against  his  estate.  This  paragraph  'b,'  however,  adds 
nothing  to  the  class  of  debts  which  might  be  proved  under  paragraph 
'a'  of  the  same  section.  Its  purpose  is  to  permit  an  unliquidated 
claim,  coming  within  the  provisions  of  section  63a,  to  be  liquidated 
as  the  court  should  direct. 

"We  do  not  think  that  by  use  of  the  language  in  section  63a  it 
was  intended  to  permit  proof  of  contingent  debts  or  liabilities  or 
demands  the  valuation  or  estimation  of  which  it  was  substantially 
impossible   to   prove. 

' '  The  language  of  section  63a  of  the  act  of  1898  differs  from 
thrvt  contained  in  the  bankruptcy  act  of  1867,  and  also  from 
that    of    1841.     The    act    of    1867,  section    19    (14    Stats,  at    Large, 
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517,  525,  c.  176,  carried  into  the  Eevissd  Statutes  as  section  50GS), 
provided  expressly  for  cases  of  contingent  debts  and  contingent  lia- 
bilities contracted  by  the  bankrupt,  and  permitted  applications  to 
be  made  to  the  court  to  have  the  present  value  of  the  debt  or  lia- 
bility ascertained  and  liquidated,  which  was  to  be  done  in  such  man- 
ner as  the  court  should  order;  and  the  creditor  was  then  to  be  allowed 
to  prove  for  the  amount  so  ascertained. 

'^ Section  5  of  the  act  of  1841  (5  Stats,  at  Large,  440,  c.  9)  provides 
in  terms  for  the  holders  of  uncertain  or  contingent  demands  coming 
in  and  proving  such  debts  under  the  act.  But  neither  the  act  of 
1841  nor  that  of  1867  would  probably  cover  the  case  of  such  a  con- 
tract as  the  one  under  consideration. 

"Cases  have  been  cited  showing  some  contingent  debts  which  were 
held  capable  of  being  proved  under  the  bankruptcy  act  of  1898, 
among  which  are  Moch  v.  Market  Street  Xat.  Bank,  47  C.  C.  A.  49, 
107  Fed.  897,  circuit  court  of  appeals,  third  circuit,  1901,  and  Cobb 
V.  Overman,  48  C.  C.  A.  223,  109  Fed.  65,  circuit  court  of  appeals, 
fourth  circuit,  1901.  And  under  former  bankrupt  acts,  the  cases  of 
Fisher  v.  Tiflft  (1878),  12  E.  I.  56,  Heywood  v.  Shreve  (1882),  44 
N.  J.  L.  94,  and  Shelton  v.  Pease  (1847),  10  Mo.  473. 

"The  contingency  in  the  case  of  Moch  v.  Market  Street  Xat.  Bank, 
47  C.  C.  A.  49,  107  Fed.  897,  was  that  the  bankrupt  was  the  indorser 
of  commercial  paper  not  due  at  the  time  of  filing  the  petition,  and 
it  was  held  that  under  section  63a,  subdivision  4,  the  creditor  might 
prove  against  the  estate  of  the  bankrupt  after  the  liability  had  be- 
come fixed. 

"In  Cobb  V.  Overman,  48  C.  C.  A.  223,  109  Fed.  65,  the  bond  of 
the  bankrupt  to  secure  payment  to  the  obligee  of  an  annuity  for 
life  was  held  to  be  properly  proved  under  section  63a,  clause  1. 

"These  cases,  it  will  be  seen,  do  not  come  within  the  principle  of 
the  case  at  bar.  The  other  cases  arising  under  the  acts  of  1867  and 
1841  do  not  affect  this  case. 

"The  Massachusetts  court  held  the  debt  herein  not  provable  upon 
•the  authority  of  Morgan  v.  Wordell,  178  Mass.  350,  55  L.  E.  A.  33,  59 
N.  E.  1037,  and  Goding  v.  Eoscenthal,  ISO  Mass.  43,  61  N.  E.  222. 
Mr.  Justice  Barker,  in  delivering  the  opinion  of  the  supreme  judicial 
court  of  Massachusetts  in  the  latter  ease,  said:  'But  in  Morgan  v. 
Wordell,  178  Mass.  350,  59  X.  E.  1037,  this  court  assumed  that  such 
claims  were  not  provable  under  the  act,  and  we  follow  that  view  in 
the  present  case.' 

"We  think  the  contract,  so  far  as  it  related  to  the  payment  to  the 
wife  during  her  life  or  widowhood,  was  not  a  contingent  liability 
provable  under  the  act  of  1898. 

"In  relation  to  that  part  of  the  husband's  contract  to  pay  for  the 
support  of  his  minor  children  until  they  respectively  became  of  age, 
we  also  think  that  it  was  not  of  a  nature  to  be  proved  in  bankruptcy. 
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At  common  law,  a  father  is  bound  to  support  his  legitimate  chilrlren, 
and  the  obligation  continues  during  their  minority.  We  may  assume 
this  obligation  to  exist  in  all  the  states.  In  this  case  the  decree  of 
the  court  provided  that  the  children  should  remain  in  the  custody 
of  the  wife,  and  the  contract  to  contribute  a  certain  sum  yearly  for 
the  support  of  each  child  during  his  minority  was  simply  a  contract 
to  do  that  which  the  law  obliged  him  to  do;  that  is,  to 
support  his  minor  children.  The  contract  was  a  recognition 
of  such  liability  on  his  part.  We  think  it  was  not  the 
intention  of  Congress,  in  passing  a  bankruptcy  act,  to  provide  for 
the  release  of  the  father  from  his  obligation  to  support  his  children 
by  his  discharge  in  bankruptcy,  and  if  not,  then  we  see  no  reason 
why  his  contract  to  do  that  which  the  law  obliged  him  to  do  should 
be  discharged  in  that  way.  As  his  discharge  would  not,  in  any 
event,  terminate  his  obligation  to  support  his  children  during  their 
minority,  we  see  no  reason  why  his  written  contract  acknowledging 
such  obligation  and  agreeing  to  pay  a  certain  sum  (which  may  be 
presumed  to  have  been  a  reasonable  one)  in  fulfillment  thereof  should 
be  so  discharged.  It  is  true  his  promise  is  to  pay  to  the  mother; 
but,  on  this  branch  of  the  contract,  it  is  for  the  purpose  of  supporting 
his  two  minor  children,  and  he  simply  makes  her  his  agent  for  that 
purpose. 

"In  Ee  Baker,  96  Fed.  954,  in  the  district  court  of  Kansas,  it  was 
held  that  a  judgment  in  a  bastardy  proceeding  against  the  putative 
father,  adjudging  him  to  pay  a  certain  sum  to  the  mother  of  the  child 
for  its  maintenance,  was  not  such  a  debt  as  would  be  released  by 
the  discharge  of  the  father  in  bankruptcy,  and  it  was  put  upon  the 
ground  that,  by  virtue  of  the  judgment  and  bond  given  thereon,  the 
father  became  liable  for  the  maintenance  of  the  illegitimate  son 
the  same  as  if  he  were  his  legitimate  offspring,  and  that  the  bank- 
ruptcy law  was  never  intended  to  affect  the  liability  of  the  father 
for  the  support  of  his  children. 

"In  the  case  of  Ee  Hubbard,  98  Fed.  710,  the  district  court  of 
Illinois  held  that  a  discharge  in  bankruptcy  did  not  release  the  bank- 
rupt from  the  obligation  to  obey  an  order  made  by  a  state  court  re- 
quiring him  to  pay  a  certain  sum  for  the  support  of  his  minor 
children.  Kohlsaat,  District  Judge,  said:  'The  bankruptcy  act  was 
passed  to  relieve  persons  bringing  themselves  within  its  provisions 
from  the  incubus  of  hopeless  indebtedness;  but  it  was  not  intended 
to  nor  does  it  subvert  the  higher  rule,  which  casts  upon  a  parent 
the  care  and  maintenance  of  his  offspring.  The  welfare  of  the  state 
as  also  every  principle  of  law— statutory,  natural,  and  divine— de- 
mand that,  so  long  as  he  has  any  substance  at  all,  he  shall  apply 
it  to  the  maintenance  of  his  children.  Creditors,  as  well  as  all  citi- 
zens,  are   interested  in  the   enforcement   of   this   rule,' 
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"As  the  defendant  would  still  remain  liable  for  the  support  of  his 
minor  children,  even  if  discharged  from  this  contract  under  the  act, 
and  he  would  remain  liable  for  past  support,  why  should  it  be  held  that 
Congress  intended  that  such  a  contract,  to  do  what  the  law  enjoins 
upon  him  as  a  duty,  should  be  released?  There  is  no  language  in 
the  act  which  plainly  so  provides,  and  we  ought  not  to  infer  it. 

"The  amendments  to  the  bankruptcy  act  passed  in  1903  (32  Stat. 
at  Large  797,  c.  487),  contain  an  amendment  of  section  17  of  the  act 
of  1898,  which  relates  to  debts  not  affected  by  a  discharge,  and  it 
provides,  among  those  not  released  by  a  discharge  in  bankruptcy,  a 
debt  due  or  to  become  due  for  alimony  or  for  the  maintenance  or 
support  of  wife  and  child.  It  is  true  that  the  provisions  of  the 
amendatory  act  are  not  to  apply  to  cases  pending  before  their  enact- 
ment. They  are  only  referred  to  here  for  the  purpose  of  showing 
the  legislative  trend  in  the  direction  of  not  discharging  an  obligation 
of  the  bankrupt  for  the  support  and  maintenance  of  wife  or  children, 

"The  judgment  is  affirmed." 

Bankruptcy.— The  obligation  of  a  lessee  for  rent  accruing  after  hii 
bankruptcy  belongs  to  the  class  of  contingent  liabilities  which  is  not 
barred  by  his  discharge:  Bernhardt  v.  Curtis,  109  La.  171,  ante,  p. 
445,  33  South.   125. 


FLETCHER  v.  BASS  EIVER  SAVINGS  BANK. 

[182  Mass.  5,  64  N.  E.  207.] 
MORTGAGEE  IN  POSSESSION— When  will  not  be  Allowed 
for  Repairs. — If,  not  intending  to  keep  possession,  but  entering  solely 
for  the  purpose  of  more  effectually  foreclosing  his  mortgage  under 
a  power  contained  therein,  a  mortgagee  makes  repairs  which  are  not 
needed  to  preserve  the  estate  from  loss  or  injury  while  he  is  in  pos- 
session, and  are  not  made  for  that  purpose,  but  solely  that  a  hialiet" 
price  may  ho  obtained  at  the  sale,  he  goes  beyond  his  duty  and  is 
not  entitled  to  be  allowed  the  sum  expended  for  such  purpose,  (p. 
634.) 

Contract  for  money  had  and  received  by  the  defendant  for 
the  nse  of  the  plaintiff,  being  a  surpkis  of  the  moneys  result- 
ing from  tlie  foreclosure  of  a  mortgage  executed  by  the  phiintiff 
to  defendant.  The  trial  judge  found  in  favor  of  the  plaintiff 
for  one  hundred  and  seventy-four  dollars  and  seventy-seven 
cents  and  interest,  and  reported  the  case  for  the  determination 
of   this   court. 

II.  IT.  Baker,  for  the  plaintiffs. 

C.  C.  Paine,  for  the  defendant. 
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**  HAMMOXD,  J.  The  only  evidence  at  the  trial  was  the 
auditor's  report,  and  the  only  question  before  us  is  whether 
the  judge  was  warranted  in  his  finding  for  the  plaintiffs. 

Upon  the  evidence  the  judge  might  properly  have  found  that 
at  the  time  the  defendant  entered  to  foreclose  on  September  7, 
*'  1898,  it  intended  to  advertise  the  property  immediately  for 
sale  undier  the  power  contained  in  the  mortgage;  that  at  that 
time  the  house  was  somewhat  out  of  repair,  "in  that  the  chimney 
needed  repairing,  the  roof  of  the  ell  leaked,  one  of  the  gutters 
was  decayed,  the  piazza  was  broken  and  some  of  the  window 
glass  was  out,  trees  and  vines  had  grown  too  near  the  house  and 
the  paint  was  badly  worn";  that  the  repairs  were  of  the  kind 
for  the  expense  of  which  an  allowance  should  be  ordinarily 
made  to  a  mortgagee,  but  that  the  house  would  not  ^Tiave  been 
of  any  less  value  at  the  time  of  the  sale  if  the  repairs  had  not 
been  made,  than  it  was  at  the  time  of  the  entry,"  and  that  the 
repairs  were  not  "necessary  in  order  that  the  house  might  be  in 
as  good  condition  at  the  time  of  the  sale  as  at  the  time  of  the 
entry."  The  judge  might  also  have  found  that  from  the  time 
of  the  entry  it  was  the  intention  of  the  defendant  to  purcTiase 
the  property  at  the  sale  if  necessary  to  protect  itself,  and  that 
it  did  purchase  it  in  accordance  with  that  intention,  and  that  the 
repairs  were  not  made  in  good  faith  for  the  purpose  of  occupa- 
tion nor  were  necessary  for  the  preservation  of  the  property 
while  the  defendant  was  mortgagee,  but  in  order  that  it  might 
present  a  more  attractive  appearance  and  bring  a  higher  price 
at  the  sale;  or  in  other  words  that  the  repairs  were  not  made  in 
good  faith  to  protect  the  interests  of  all  concerned  in  the  prop- 
erty of  a  mortgagee  in  possession,  but  solely  for  the  purpose  of 
enabling  the  mortgagee  to  make  a  better  sale. 

Upon  such  findings  can  the  plaintiffs  recover?  It  is  con- 
tended by  the  defendant  that  since  these  repairs,  so  far  as  re- 
spects their  nature,  were  such  as  a  mortgagee  in  possession  may 
properly  make  and  for  the  expense  of  which  he  may  be  allowed, 
the  general  rule  applies;  and  that  it  is  immaterial  whether  the 
mortgagee  intended  to  foreclose  by  holding  possession  for 
three  years  or  by  the  more  summary  process  of  a  sale  under 
the  power,  or  whether  the  repairs  were  needed  to  preserve  the 
property  so  that  it  would  be  in  the  same  condition  at  the  sale 
as  at  the  entry. 

A  mortgagee  who  has  entered  for  foreclosure  is  not  yet  the 
ov,'ner  of  the  land.  He  holds  it  as  trustee  for  the  owner.  As  a 
rule  he  has  no  authority  to  make  the  estate  better  at  the  expense 
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of  the  owner.  The  mortgagor  as  the  owner  is  Ihe  only  person 
"^  who  has  the  right  to  exercise  his  judgment  as  to  whether  the 
estate  shall  be  made  more  valuable  by  an  outlay  of  money.  Yet 
the  mortgagee  while  in  possession  is  bound  to  use  reasonable 
means  to  preserve  the  estate  from  loss  or  injury,  and  those 
means  he  may  use  even  although,  as  in  a  case  where  at  the 
entry  the  property  is  in  a  dilapidated  condition,  the  result  is 
that  the  condition  of  the  estate  is  made  better  than  at  the  time 
of  entry:  Woodward  v.  Phillips,  14  Gray,  132.  "We  should  be 
slow  to  say  that  where  a  mortgagee  in  good  faith  for  the  pur- 
pose of  preserving  the  estate  from  loss  or  injury  while  in  his 
possession  had  made  repairs  like  those  in  this  case,  he  should 
not  be  allowed  therefor,  although  the  result  was  that  its  condi- 
tion was  better  at  the  time  of  foreclosure  than  at  the  time  of 
entry,  and  although  he  subsequently  foreclosed  by  a  sale  rather 
than  by  possession  for  three  years. 

But  the  mortgagee  is  to  be  held  to  good  faith.  If,  not  intend- 
ing to  keep  possession,  but  entering  upon  the  estate  simply  and 
solely  for  the  purpose  of  more  effectually  foreclosing  by  an  im- 
mediate sale  to  himself  or  to  some  third  person  imder  the  power 
contained  in  the  mortgage,  he  makes  repairs  which  are  not 
needed  to  preserve  the  estate  from  loss  or  injury  while  he  is  in 
j)ossession  and  are  not  made  for  that  purpose  but  solely  that  a 
higher  price  may  be  obtained  at  the  sale,  then  it  may  be  fairly 
said  that  he  has  gone  beyond  his  duty  and  his  right  as  mort- 
gagee. 

We  cannot  say  that  the  finding  of  the  court  was  not  war- 
ranted by  the  evidence.  According  to  the  terms  of  the  report 
there  must  be  judgment  for  the  plaintiffs  for  one  hundred  and 
seventy-foar  dollars  and  seventy-seven  cents,  with  interest  from 
January  12,  1899. 


A  Mortgagee  in  Possession  is  not  entitled  to  compensation  for  im- 
provements made  upon  the  premises  further  than  is  necessary  for 
their  repair  and  preservation:  See  the  monographic  notes  to  Cleland 
V.  Clark,  81  Am.  St.  Eep.  184,  185;  Caldwell  v.  Hall,  4  Am.  St.  Kep. 
69. 


June,  1902.]       Jackson  v.  City  of  Brockton.  G35 


JACKSON  V.  CITY  OF  BEOCKTON". 

[182  Mass.  26,  64  N.  E.  418.] 

APPEAL  OR  WHIT  OF  ERROR— Waiver  of.— The  right  to 
take  an  appeal  or  prosecute  a  writ  of  error  is  not  waived  by  accept- 
ing payment  of  a  judgment,  when  the  error  in  it  respects  the  com- 
putation of  interest,  and  the  plaintiflP  was  not  aware  of  the  error 
when   he  accepted   payment,     (p.   636.) 

INTEREST— From  What  Time  AUowable  on  Accomits.— When 
a  claim  is  liquidated  and  should  have  been  paid  before  suit  brought, 
and  the  auditor  in  his  report  has  allowed  interest,  the  plaintiff,  in 
the  entry  of  judgment,  is  entitled  to  have  interest  allowed  from  the 
date  of  the  right  to  such  entry,     (p.  636.) 

E.  0.  Harris  and  A.  F.  Barker,  for  the  plaintiff  in  error. 

W.  I.  Lane,  for  the  defendant  in  error. 

HOLMES,  C.  J.  This  is  a  writ  of  error  on  a  judgment 
in  an  action  on  an  account  annexed.  The  error  assigned  is  that 
it  appears  by  the  record  that  judgment  was  entered  upon  an  au- 
ditor's report  for  the  amount  of  damages  found  by  the  auditor 
and  costs,  whereas  the  plaintilf  was  entitled  also  to  interest 
from  the  date  of  the  writ.  It  is  agreed  that  the  plaintiff  was 
paid  the  amount  of  the  judgment  and  gave  a  receipt  for  it,  he 
being  ignorant  of  the  error  at  the  time.  It  does  not  appear 
of  record  that  the  judgment  has  been  satisfied. 

It  was  not  contended  that  tbe  record  does  not  disclose  an 
error,  or  that  in  this  proceeding  it  can  be  assumed  that  the  in- 
terest was  remitted  by  the  plaintiff  when  the  record  shows  no 
justification  for  the  failure  to  add  it.  The  argument  for  the 
defendant  was  only  that  this  error  is  not  such  as  to  entitle  the 
plaintiff  to  have  the  judgment  reversed,  and  that  if  he  ever  had 
tJiat  right  he  lost  it  by  accepting  payment. 

The  former  proposition  is  thrown  out  merely  by  way  of  sug- 
gestion. We  see  nothing  in  it,  and  can  conceive  no  reason  why 
a  plaintiff  should  not  have  a  judgment  corrected  in  this  way,  if, 
on  the  face  of  the  record,  it  gives  him  too  small  a  sum.  As  to 
the  second,  no  doubt  it  is  a  commonplace  that  a  party  may  pre- 
clude himself  from  setting  up  error  in  a  judgment  by  taldng 
2''  advantage  of  it,  and  this  rule  has  been  applied  not  only  when 
execution  has  been  taken  out  and  satisfied,  as  in  Casseli  v. 
Fagin,  11  Mo.  207,  47  Am.  Dec.  151,  Ullery  v.  Chu-k.  IS  Pa. 
St.  148,  Knapp  v.  Brown,  45  N.  Y.  207,  and  Paine  v.  Wooliey. 
SO  Ky.  5G8,  but,  in  the  case  of  an  appeal  from  an  asiscssment 
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of  land  damages,  when  there  has  been  a  simple  acceptance,  like 
the  present,  of  the  sum  found  below :  Mississippi  etc.  E.  E.  Co. 
V.  Byington,  14  Iowa,  572.  But  the  principle  is  that  of  elec- 
tion (Bennett  v.  Van  Syckel,  18  N.  Y.  481,  484),  at  least 
when  the  judarment  is  formally  outstanding,  and  when  a  party 
has  taken  under  a  judgment  only  benefits  to  which  he  equally 
would  be  entitled  if  the  judgment  were  reformed^  we  see  no 
reason  why  his  acceptance  of  them,  especially  while  ignorant 
cf  the  mistake,  should  stand  in  the  way  of  his  getting  his  ad- 
ditional rights:  Eield  v.  First  Massachusetts  Turnpike  Corp., 
5  Mass.  389. 

The  question  remains  whether  the  interest  should  be  com- 
puted from  the  date  of  the  writ  or  from  the  filing  of  the  audi- 
tor's report.  In  some  cases  where  the  amount  to  be  paid  is  un- 
liquidated until  the  report  is  filed  it  would  be  unjust  to  treat  the 
defendant  as  in  default  before  that  time.  Under  such  circum- 
stances the  usual  practice  under  Public  Statutes,  chapter  171, 
section  8,  is  to  compute  interest  from  the  date  of  the  report. 
But  when  the  claim  is  liquidated  and  should  have  been  paid 
before  action  brought,  and  when  the  auditor,  while  allowing 
interest,  has  computed  it  only  to  the  date  of  the  writ,  it  seems 
to  us  proper  that,  for  the  judgment,  interest  should  be  made 
up  from  the  same  time,  that  is  to  say  from  the  date  of  the  writ. 
It  seems  unnecessary  to  consider  whether  this  result  is  to  bo 
reached  by  construing  the  words  "the  time  when  made"  in  the 
statute  as  meaning  the  time  as  of  which  the  report  is  made  as 
shown  by  its  computation  of  interest,  or  by  construing  the 
statute  merely  to  fix  the  minimum  of  the  prevailing  party's 
rights,  leaving  it  open  to  the  court  to  allow  more :  See  Speirs 
V.  Cnion  Drop  Forge  Co.,  180  ]\Iass.  87,  Do,  lil  X.  E.  825,  827, 
and  cases  cited. 

Judo-ment  reversed. 


As  a  General  Ride,  a  plaintiff  who  accepts  a  benefit  under  a  judg- 
ment or  obtains  a  satisfaction  tliereof  is  precluded  from  appealin<^ 
therefrom.  The  rule  is  not,  however,  without  modifications  and  ex- 
ceptions: See  Tyler  v.  Shea,  4  N.  Dak.  377,  50  Am.  St.  Eep.  660, 
61  N.  W.  468;  Schmidt  v.  Oregon  Gold  Min.  Co.,  28  Or.  9,  52  Am. 
St.  Eep.  759,  40  Pac.  406,  1014;  Leake  v.  Hayes,  13  Wash.  213,  52 
Am.  St.  Eep.  34,  143  Pac.  48;  Fiedler  v.  Howard,  99  Wis.  38S,  67 
Am.  St.  Eep.  S65,  75  X.  W.  163;  monographic  notes  to  State  v.  Conk- 
ling,  45  Am.  St.  Eep.  271-274;  Clark  v.  Ostrander,  13  Am.  Dec.  548, 
549. 
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riEST  NATIONAL  BANK  v.  CITY  NATIONAL  BANK. 

[182  Mass.  130,  65  N.  E.  24.] 

BANKING.— An  Indorsement  of  a  Check  for  Collection  does 
not  Guarantee  the  Signatures  of  the  Prior  Indorsers.     (p.  639.) 

BANKING— Right  of  One  Bank  to  Recover  of  Another  for  a 
Check  Paid  Under  a  Mistake  of  Fact.— When  one  bank  pays  to  an- 
other the  amount  of  a  check  drawn  on  the  former  by  one  of  its  de- 
positors, under  a  mistaken  belief  that  such  check  had  been  indorsed 
by  the  payee,  whereas  the  indorsement  of  his  name  on  the  check 
was  forged,  the  money  so  paid  may  be  recovered  as  paid  under  a 
mistake  of  fact.     (p.   639.) 

BANKING. — Indorsement  for  Collection  does  not  Notify  the 
bank  to  which  the  paper  is  sent  that  it  does  not  belong  to  the  in- 
dorser,  or  that  he  holds  it  to  be  collected  for  another,     (pp.  639,  640.) 

BANKING.— A  Collecting  Bank  Receiving  a  Check  Under  a 
Forged  Indorsement  and  forwarding  it  to  the  bank  on  which  it  was 
drawn  and  receiving  and  paying  over  the  proceeds  to  the  forger,  is 
answerable  therefor  to  the  bank  which  paid  the  check  in  the  belief 
that  the  indorsement  was  made  by  the  payee,     (p.  640.) 

JUDGMENT  OF  ANOTHER  STATE.— A  Person  Who  is  Liable 
Over  can  be  Vouched  to  Defend  an  Action  in  Another  State  and 
the  judgment  made  conclusive  against  him.     (p.   640.) 

BANK  RECEIVING  MONEY  ON  A  FORGED  INDORSE- 
MENT— When  Bound  by  Judgment  in  Another  State. — If  one  bank 
pays  money  to  another  on  a  forged  indorsement  of  the  name  of  the 
payee  of  the  check,  and  the  paying  bank,  being  summoned  by  the  true 
payee  in  the  state  of  its  residence,  gives  notice  of  the  action  to  their 
receiving  bank  and  summons  it  to  defend,  which  it  fails  to  do,  and 
judgment  is  entered  against  the  paying  bank,  the  receiving  bank, 
though  a  resident  of  aaother  state,  is  bound  by  the  judgment,  (p. 
641.) 

JUDGMENT  ON  AGREED  FACTS  is  Binding  on  a  Third  Per- 
son who  is  liable  over  to  the  defendant,  if  the  facts  agreed  upon  are 
correctly  stated,     (p.   641.) 

Action  of  contract  by  the  First  National  Bank  of  ^Miune- 
apolis  against  the  City  National  Baulc  of  HoiyolvC  for  the 
amount  of  a  judgment  recovered  in  Minnesota  against  the 
plaintiff  by  the  drawer  of  a  certain  check  on  which  the  in- 
dorsement of  the  payee  had  been  forged  by  another  person  of 
the  same  name.  The  drawer  of  the  check  knew  that  the  payee 
named  therein  as  George  Eaymond  resided  at  No.  10  Newton 
etreet,  Holyoke,  Massachusetts.  He  sent  this  check  in  a  let- 
ter addressed  to  George  Eaymond,  Holyoke,  Massachusetts, 
without  the  street  or  number.  The  check  was  received  by  one 
George  T.  Eaymond,  and  indorsed  to  the  defendant  Ijank,  which 
indorsed  and  transmitted  the  check  to  the  plaintiff  in  the 
manner  stated  in  the  opinion  of  the  court.  On  this  forged 
indorsement  the  plaintiff  paid  the  check  to  the  defendant.     The 
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drawer  of  the  check  subsequently  brought  action  against  the 
phiintiff,  wliieli  was  submitted  on  an  agreed  statement  of  facts 
and  resulted  in  a  judgment  against  the  plaintiff,  which  it  sat- 
isfied, and  thereafter  brought  the  present  action.  The  trial 
court  decided  in  favor  of  the  plaintiff,  and  the  defendant  ex- 
cepted and  appealed. 

\Y.  S.  Eobinson,  for  the  plaintiff. 

A.  B.  Chapin,  A.  L.  Green  and  F.  F.  Bennett,  for  the  de- 
fendant. 

^^^  LOEING,  J.  In  this  case  the  plaintiff,  which  is  a  bank 
in  Minneapolis,  paid  the  defendant,  which  is  a  bank  in  Holyoke 
in  this  state,  the  amount  of  a  check  drawn  on  the  plaintiff  by 
cne  of  its  depositors.  The  check  was  originally  payable  to 
George  Eaymond,  was  indorsed  in  the  name  of  the  payee  by  one 
George  T.  Eaymond,  who  was  not  the  payee,  and  again  in- 
dorsed by  the  defendant  bank  as  follows:  "Pay  to  any  National 
Bank  or  order.  City  National  Bank  of  Holyoke,  l-y  A.  F.  Hitch- 
cock, Cashier,"  and  forwarded  by  the  defendant  to  the  plaintiff, 
the  drawee  of  the  check,  inclosed  in  the  following  letter,  "writ- 
ten upon  a  blank'^:  "Dear  Sir:  Inclose  for  collection  and  re- 
mittance No.  15253  ck.  No  Pro  $353.50."  The  plaintiff  sent 
the  defendant  the  amount  of  the  check,  and  charged  it  to  the 
drawer.  The  drawer,  on  discovering  that  the  indorsement  of 
the  payee  was  forged,  brought  an  action  in  Minnesota  against 
the  drawee,  the  plaintiff  bank,  to  recover  the  amount  of  the 
check  with  interest;  the  plaintiff  gave  the  defendant  due  notice 
of  the  suit  and  summoned  it  in  to  defend;  but  this  defend anc 
did  not  take  upon  itself  the  defense  of  the  action.  The  Minne- 
sota case  WHS  tried  on  an  agreed  statement  of  facts,  judgment 
was  rendered  for  the  plaintiff  for  three  hund)-ed  and  eighty- 
bcven  dollars  and  fifty-eight  cents,  made  up  of  three  hundred 
and  fifty-three  dollars  and  fifty  cents,  the  amount  of  the  face 
of  the  check,  twenty-one  dollars  and  forty  cents  interest,  and 
twelve  dollars  and  sixty-eight  cents  costs;  in  addition,  the 
Minnesota  bank  paid  seventy-six  dollars  for  defending  tlie  ac- 
tion on  which  it  was  sued,  and  brings  this  action  to  recover 
these  sums.  The  case  was  tried  without  a  jury,  and  a  finding- 
was  made  in  favor  of  the  plaintiff  for  five  hundred  and  thirty- 
two  dollars  and  forty-eight  cents,  being  the  amount  of  the 
i\Iinnesota  judgment,  seventy-six  dollars  expended  by  the  plain- 
tiif  in  defending  the  action  in  Minnesota,  and  interest  on  tliose 
sums. 
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It  appeared  that  the  defendant  bank  did  not  advance  any- 
thing on  the  check  to  the  forger,  ^iien  he  delivered  the  check 
to  it,  but  did  pay  over  to  him  the  amount  sent  it  by  the  plaintiff 
after  that  was  received,  "less  a  commission  of  twenty-five  cents 
for  collecting." 

134  ijijjg  underlying  question  in  this  case  is  whether  the  de- 
fendant is  liable  over  to  the  plaintiff.  The  first  ground  on 
which  the  plaintiff"' contends  that  the  defendant  i*  liable  over  to 
it  is  that  by  indorsing  the  check,  the  defendant  guaranteed  the 
genuineness  of  the  prior  indorsement.  But  the  defendant  did 
not  indorse  the  check  in  that  sense  of  the  word ;  that  is  to  say, 
the  defendant  did  not  enter  into  the  contract  of  an  indorser  of  a 
negotiable  bill  or  note;  the  defendant  did  write  on  the  back  of 
the  check,  "Pay  to  any  National  Bank  or  order,  City  National 
Bank  of  Holyoke,"  and  sent  the  check  with  that  indorsement 
to  the  drawee  named  in  the  check  for  payment.  This  indorse- 
ment, if  it  can  be  properly  called  an  indorsement,  was  not  a 
transfer  of  the  check,  but  was  put  on  it  when  it  was  presented 
for  payment.  The  indorsement  of  an  indorser,  using  that  word 
in  its  technical  sense,  imports  a  guaranty  of  previous  signatures, 
because  it  is  a  transfer  and  sale;  but  an  indorsement  which 
is  not  made  for  the  purpose  of  transfer  is  not  an  indorsement 
vjithin  the  law-merchant,  and  does  not  carry  with  it  a  guar- 
anty of  previous  indorsements :  See  in  tliis  connection,  Dedliam 
Nat.  Bank  v.  Everett  Nat  Bani:,  177  Mass.  392,  394,  83  Am.  St. 
Eep.  286,  59  N.  E.  62. 

The  plaintiff  does  not  contend  that  the  defendant  is  liable 
over  on  the  ground  that  by  presenting  tlie  cheek  for  payment 
there  was  an  implied  representation  and  warranty  of  the  pre- 
senter's right  to  be  paid,  including  the  genuineness  of  the  prJor 
indorsement  to  it  (see  Boston  etc.  R.  E.  Co.  v.  Eichardson, 
135  Mass.  473),  and  upon  that  point  we  express  no  opinion;  but 
ii  does  contend  that  the  defendant  is  liable  to  it  in  money  had 
and  received  for  the  money  paid  it  under  a  mistake  of  fact. 
We  are  of  opinion  that  that  position  is  well  tyken:  Welch  v. 
Goodwin,  123  Mass.  71,  25  Am.  Eep.  24;  Merchants'  Bank  v. 
National  Bank  of  Commonwealth,  139  Mass.  513,  2  N.  E.  89. 

The  defendant  further  contends  that  by  its  letter  it  notified 
the  plaintiff  that  it  was  acting  as  agent  in  collecting  the  check, 
and  having  paid  over  the  proceeds  of  the  check  to  the  forger  in 
good  faith  after  it  received  the  amount  of  the  check  from  the 
plaintiff  and  before  it  was  notified  of  the  claim  of  the  plaintiff, 
it  not  liable  to  it.     But  there  is  nothing  either  in  the  indorse- 
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monts  on  the  check,  or  in  the  letter  with  which  the  check  was 
inclosed,  that  indicates  that  the  defendant  held  the  check  to 
^^^  collect  it  for  another.  The  check  purported  to  be  indorsed 
by  the  payee  to  the  defendant  by  an  absolute  indorsement,  and 
in  its  letter  to  the  plaintiff,  the  defendant  said  that  the  check 
was  forwarded  by  it  for  collection,  that  is  to  say,  the  check  was 
to  be  collected  for  it,  not  that  it  was  collecting  it  for  another. 
The  undisclosed  fact  that  it  was  in  fact  an  agen^,for  the  forger 
and  had  paid  the  proceeds  to  him  in  good  faith  before  it  knew 
of  the  claim  of  the  drawer  of  the  check,  is  immaterial. 

The  defendant's  next  contention  is  that  it  is  not  bound  by  the 
judgment  in  the  Minnesota  court  against  the  plaintiff  in  favor 
of  the  drawer  of  the  check,  and  that  the  drawer  by  its  negli- 
gence had  estopped  itself  from  contesting  the  validity  of  the 
indorsement  of  the  check  by  the  wrong  George  Eaymond,  and 
therefore  the  payment  to  the  defendant  was  a  good  payment  aa 
between  the  drawee,  the  plaintiff  in  this  action,  and  its  cus- 
tomer, the  drawer  of  the  check.  But  we  are  of  opinion  that  it 
is  bound  by  the  judgment;  if  it  is  bound  by  the  judgment,  no 
defense  arising  out  of  the  supposed  negligence  of  the  drawer  is 
open  here.  The  ground  on  which  the  defendant  rests  its  con- 
tention that  it  is  not  bound  by  the  judgment  in  the  Minnesota 
action  is,  that  a  person  who  is  liable  over  cannot  be  vouched  in 
to  defend  an  action  brought  in  another  state.  Some  counte- 
nance for  this  distinction  is  apparently  given  l)y  tlie  rule  that  a 
party,  against  whom  a  judgment  has  been  rendered  in  another 
state,  without  his  knoAvledge,  is  not  forced  to  go  to  the  other 
state  and  have  the  judgment  vacated  (as  he  would  have  to  do  in 
case  of  a  judgment  in  a  state  of  which  he  is  a  resident :  Hendrick 
V.  Wittcmore,  105  Mass.  23 ;  Young  v.  Watson,  155  Mass.  77, 
28  K  E.  1135;  Bishop  v.  Donnell,  171  Mass.  563,  565,  51  X. 
E.  170),  and  can  attack  it  collaterallv  when  it  is  set  up:  Xeed- 
ham  V.  Thayer,  147  IMass.  536,  18  N.  E.  429.  But  the  right 
to  attack  such  a  foreign  judgment,  when  rendered  by  another 
state  of  the  United  States,  depends  upon  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States :  Xcedham  v. 
Thayer,  147  Mass.  536,  18  X.  E.  429.  And  apart  from  that, 
being  forced  to  go  into  another  state  is  a  burden  on  the  party 
without  any  benefit.  On  the  other  hand  it  is  for  the  benefit  of 
one,  who  is  liable  over,  to  get  early  notice  that  those  facts  are 
in  issue  in  the  other  suit,  on  which  his  liability  depends  (for 
cxaiuple,  in  this  case  that  tlie  ])ayt'e"s  indorsement  was  a  for- 
gery), and  to  *^®  take  measures  to  protect  himself  by  getting 


Oct.  1902.]     First  Xat.  Baxk  v.  City  Nat.  Bank.  641 

the  evidence  on  the  point  hefore  it  is  too  late,  and  in  other 
ways.  We  are  therefore  of  opinion  that  the  distinction  set  up 
by  the  defendant  should  not  be  made,  and  that  the  defendant 
is  bound  by  the  judgment  in  Minnesota.  The  same  conclusion 
was  reached  in  Konitzky  v.  Meyer,  49  N.  Y.  571,  and  Knicker- 
bocker V.  Wilcox,  83  Mich.  200,  21  Am.  St.  Ecp.  59^^,  47  K 
W.  123,  where  the  judgment  was  in  another  state  of  the  United 
States. 

While  the  right  of  the  Minnesota  bank  to  recover  the  sum 
from  the  Holyoke  bank  was  not  dependent  on  the  Minnesota 
bank's  having  been  forced  to  refund  to  its  depositor  the  money 
l)aid  out  by  it  on  the  forged  indorsement,  yet  it  had  the  right, 
if  it  thought  it  wise  so  to  do,  to  await  the  event  of  a  claim  upon 
it  by  its  depositor,  and,  if  it  did  so,  it  could  notify  the  Holyoke 
bank,  to  whom  it  had  paid  its  money,  to  come  in  and  defend 
the  action  brought  by  the  depositor,  and  thereby  make  the 
judgment  in  that  action  binding  on  the  defendant  here,  the 
Holyoke  bank. 

It  is  no  objection  that  the  judgment  in  ]\[innesota  was  tried 
on  agreed  facts.  The  presiding  judge  found  that  the  facts 
agreed  upon  were  correct.  In  Gray  v.  Boston  Gas  Light  Co., 
114  :^rass.  149,  155,  19  Am.  L'ep.  324,  the  plaintiff  was  allowed 
to  recover  the  sum,  for  which  he  had  settled  the  original  ac- 
tion, after  notifying  the  defendant  to  come  in  and  defend,  on 
its  being  found  that  the  sum  paid  in  settlement  was  reasonable. 

It  is  settled  in  this  commonwealth  that  one,  who  is  properly 
summoned  in  to  defend  another  action  and  does  not  do  so, 
is  lial)le  to  pay  the  reasonable  cost  of  defending  it:  Gray  v. 
Boston  Gas  Light  Co.,  114  Mass.  149.  155.  19  Am.  Eep.  324; 
Boston  etc.  R.  E.  Co.  v.  Eichardson,  135  Mass.  473. 

Judgment  on  the  findinaf. 


XIABILITY    OF    ONE    RECEIVING    PAYMENT    OF    A    CHECK 
THROUGH   A   FORGED    INDORSEMENT.* 

I.     General  Right  of  Recovery. 

a.  Against  Persons  Indorsing  After  the  Forgery. 

b.  Undertaking  or  Warranty  of  One  Who  Accepts  Payment  of 
a  Check. 

c.  Limitations  on  the  Right  of  Recovery. 
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17  Am.  St    Rep.  889-S99. 
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g.    Eight   of  Drawer   as  Against   One  Wrongfully  Eeceivins 

Payment, 
h.     Eight    of    Payee    as    Against  One  Wrongfully  Eeceiving, 

Payment. 
L    Liability  of  Payee  Eeceiving  Money  on  a  Forged  or  Altered 

Check, 
j.     Estoppel  to  Deny  Genuineness  of  an  Indorsement. 
k.     Conditions  on  Which  Eecovery  May  be  Had. 
1.     As  Between  Banks. 
II.     Eecovery  from  Bona  Fide  Holders. 

I.     General  Eight  of  Eecovery. 

a.  Against  Persons  Indorsing  After  the  Forgery.— Generally  speak- 
ing, money  paid  upon  the  forged  indorsement  of  a  check  or  draft 
may  be  recovered  back.  The  bank  or  drawee  is  not  bound  to  know 
the  signature  of  an  indorser,  and  the  holder,  whether  he  indorses  th© 
instrument  or  not,  warrants  the  genuineness  of  all  prior  indorsements. 
If,  therefore,  a  check  or  draft  upon  which  the  name  of  a  prior  in- 
dorser has  been  forged  is  paid,  the  amount  may  be  recovered  from 
the  party  to  whom  it  has  been  paid,  or  from  any  party  who  indorsed 
it  subsequently  to  the  forgery.  Accordingly,  where  a  check  or  draft 
is  drawn  payable  to  the  order  of  a  named  payee,  one  who  takes  the 
check  on  the  forged  indorsement  of  the  payee  and  himself  indorses 
it,  is  liable  to  the  bank  on  which  the  instrument  is  drawn,  if  that 
bank  pays  it  in  ignorance  of  the  forgery:  Mills  v.  Barney,  22  Cal. 
240;  First  Nat.  Bank  v.  Northwestern  Nat.  Bank,  40  111.  App.  640,. 
352  111  296,  43  Am.  St.  Eep.  247,  38  N.  E.  739;  Beattie  v.  Nat.  Bank, 
69  111.  App.  632;  First  Nat.  Bank  v.  First  Nat.  Bank,  4  Ind.  App.  355,. 
51  Am.  St.  Kep.  221,  30  N.  E.  808;  Merchants'  Bank  v.  Exchange 
Bank,  16  La.  457;  National  Bank  v.  Bangs,  106  Mass.  441,  8  Am.  Eep. 
349;  Hensel  v.  Chicago  etc.  Ey.  Co.,  37  Minn.  87,  33  N.  W.  329; 
Levy  v.  First  Nat.  Bank,  27  Neb.  557,  43  N.  W.  354;  First  Nat.  Bank 
V.  Farmers'  etc.  Bank,  56  Neb.  149,  76  N.  W.  430;  Star  etc.  Ins.  Co. 
V.  New  Hampshire  National  Bank,  60  N.  H.  442;  Kouvant  v.  San 
Antonio  Nat.  Bank,  63  Tex.  610;  Harrison  v.  Smith,  2  Wilson  (Tex.. 
Civ.   App.)  sec.   396. 

The  law  applicable  to  such  state  of  facts  may  be  thus  succinctly 
stated.  Money  paid  under  a  mistake  of  fact  may  always  be  re- 
covered back.  Negligence  of  the  bank  or  person  paying  the  check 
or  draft  in  making  the  mistake  does  not  give  the  person  receiving 
payment  the  right  to  retain  what  is  not  his,  unless  such  negligence 
has  so  misled  and  prejudiced  him  that  it  would  be  inequitable  to 
require  him  to  refund.  A  person  who  transfers  a  check,  draft,  or 
bill  of  exchange  by  indorsement,  warrants  that  the  instrument  is 
genuine  and  is  liable  upon  the  warranty  if  any  of  the  names  prior 
to  his  own  are  forged:  First  Nat.  Bank  v.  Farmers'  etc.  Bank,  56 
Neb.  149,  76  N.  W.  430;  National  Bank  v.  Mechanics'  Bank,  55-- 
N.  Y.  211,  14  Am.  Eep.  232;  White  v.  Bank,  64  N.  Y.  316,  21  Am.. 
Eep.  612;  Onondaga  Co.  Bank  v.  United  States,  64  Fed.  703. 
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b.  Undertaking  or  Warranty  of  One  Who  Accepts  Payment  of  a 
Check. — There  is  no  conflict  in  the  authorities  on  the  point  that 
the  holder  of  a  bank  check,  who  accepts  payment,  thereby  under- 
takes that  all  indorsements  prior  to  his  own  are  genuine,  and  that 
he  is  the  lawful  holder  and  owner  of  it.  As  we  have  already  seen, 
he  does  not  undertake  that  the  signature  of  the  drawer  is  genuine. 
With  that  the  drawee  is  presumed  to  be  acquainted,  and  is  bound 
at  his  peril  to  know  it.  But  there  is  no  such  presumption  in  re- 
spect to  the  signature  of  the  payee  and  indorsers,  all  of  whom  may 
be  strangers  to  the  drawee,  and  of  whose  handwriting  he  is  not 
presumed  to  have  any  knowledge.  When,  therefore,  the  holder  pre- 
sents a  check  or  bill  for  payment,  the  title  to  which  he  receives 
through  prior  indorsements,  he  undertakes  with  the  drawee  that 
these  indorsements  are  genuine  and  that  he  has  a  valid  title,  and 
consequently  a  right  to  receive  the  money.  If  it  afterward  trans- 
pires that  one  or  more  of  the  indorsements  are  forged,  the  drawee 
will  be  entitled  to  recover  back  the  money  from  the  person  to  whom 
he  has  paid  it,  on  the  gi'ound  that  the  latter  had  no  title  to  the  bill 
or  check,  and  the  payment  was  therefore  made  without  considera- 
tion, under  an  innocent  mistake:  Eedington  v.  Woods,  45  Cal.  406, 
428,  13  Am.  Eep.  191-203.  Indorsees  of  payees  of  a  draft  are  re- 
garded as  representing,  at  least,  if  not  warranting,  that  the  per- 
son named  as  payee  negotiated  the  draft  and  that  his  indorsement 
was  genuine  and  true,  from  their  indorsement  of  the  draft  and 
presentation  of  it  for  payment,  and  the  money  paid  on  such  draft, 
where  the  drawer's  and  payee's  names  were  forged,  may  be  re- 
covered back  by  the  drawee  from  an  indorsee  to  whom  it  was  paid, 
on  his  indorsement  and  presentation  of  it  for  payment,  when  there 
has  been  no  delay  in  discovering  and  giving  notice  of  the  fraud  and 
demanding  the  return  of  the  money:  McCall  v.  Corining,  3  La.  Ann. 
409,  48  Am.  Dec.  454. 

c.  Limitations  on  the  Eight  of  Eecovery.— The  responsibility  of 
the  drawee  who  pays  a  check  containing  forged  indorsements  is 
absolute  only  in  favor  of  one  who  has  not,  by  his  own  fault  or  ne<''- 
ligence,  contributed  to  the  success  of  the  fraud  or  to  mislead  the 
drawee:  National  Bank  v.  Bangs,  106  Mass.  441,  8  Am.  Eep.  349. 
If  a  bank  pays  a  check  containing  a  forged  indorsement  to  one 
who  took  it  under  circumstances  of  suspicion,  without  proper  pre- 
caution, or  whose  conduct  has  been  such  as  to  mislead  the  drawee, 
or  induce  him  to  pay  the  check  without  the  usual  security  against 
fraud,  it  is  entitled  to  recover  of  him  the  amount  of  such  payment, 
because,  if  the  loss  which  must  be  borne  by  one  of  two  parties 
alike  innocent  of  a  forgery  can  be  traced  to  the  neglect  or  fault  of 
either,  it  is  reasonable  that  it  should  be  borne  by  him,  even  though 
innocent  of  any  intentional  fraud,  through  whose  means  it  has  sue- 
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ceeded.  To  entitle  the  holder  to  retain  money  obtained  by  him 
through  a  forged  indorsement,  he  should  be  able  to  maintain  that 
the  whole  responsibility  of  determining  the  validity  of  the  signa- 
ture was  placed  upon  the  drawee,  and  that  the  vigilance  of  tho 
drawee  was  not  lessened  and  that  he  was  not  lulled  into  false  se- 
curity by  any  disregard  of  duty  on  his  own  part,  or  by  the  failure 
of  any  precaution  which,  from  his  implied  assertion  in  presenting 
the  check  as  a  sufficient  voucher,  the  drawee  had  a  right  to  believe 
that  he  had  taken:  First  Nat.  Bank  v.  First  Nat.  Bank,  151  Mass. 
280,  21  Am.  St.  Eep.  450,  24  N.  E.  44.  If  a  person  receives  a  check 
in  good  faith  and  for  value  and  afterward  has  ground  for  suspicion 
that  indorsements  thereon  are  forgeries,  but  presents  the  check  for 
payment  with  his  indorsement  without  disclosing  his  suspicions,  tho 
bank,  on  discovering  the  forgeries,  may  recover  from  him  the 
amount  of  the  money. paid  on  the  check:  First  Nat.  Bank  v.  Eicker, 
71  111.  439,  22  Am.  Eep.  104.  Generally,  a  bank  is  not  bound  to 
know  the  signature  of  the  indorser  of  a  check  or  draft,  and  if 
it  pays  such  instrument  on  a  forged  indorsement,  it  can  recover  the 
money  of  the  party  to  whom  it  was  paid,  provided  it  proceeds 
promptly  on  the  discovery  of  the  fraud:  Carpenter  v.  Bank,  123 
Mass.  66;  Star  Ins.  Co.  v.  Bank,  60  N.  H.  442;  Talbot  v.  Bank,  1 
Hill,  295;  Goddard  v.  Merchants'  Bank,  2  Sand.  247;  Shaffer  v. 
McKee,   19   Ohio   St.   526. 

d.  Loss  on  the  Part  of  the  Payor  is  Essential  to  His  Recovery.— 
To  warrant  a  recovery  by  the  payor,  it  must  appear  that  he  has 
sustained  a  loss,  and  if  he,  being  a  banker,  can  charge  the  payment 
to  the  account  of  the  depositor,  he  has  lost  nothing,  and  has  no 
cause  of  action:  Land  Title  etc.  Co.  v.  Northwestern  Nat.  Bank,  196 
Pa.  St.  230,  79  Am.  St.  Eep.  717,  46  Atl.  420. 

e.  Notice  to  be  Given.— The  right  to  recover  money  paid  out  on 
a  forged  indorsement  is  conditioned  on  promptly  giving  notice  to 
the  person  to  whom  the  check  was  paid  upon  the  discovery  that 
such  indorsement  was  forged:  United  States  v.  Clinton  Nat.  Bank, 
28  Fed.  357.  In  such  case,  however,  only  reasonable  diligence  is 
required  to  be  exercised  in  giving  notice  of  the  forgery  after  its 
discovery:  Schroeder  v.  Harve.v,  75  111.  639;  National  Bank  v.  Bangs, 
]06  Mass.  441,  8  Am.  Eep.  349;  but  failure  to  give  notice  of  tho 
foi'gery  within  a  roasonnble  time  after  payment  of  tlie  cheek  will 
bar  recovery  of  tlic  money  from  tho  person  to  whom  tlie  check  was 
pai.l:    T'nited   States  v.   Central   Nat.   Bank,   6  Fed.   134. 

f.  E.ight  of  One  Innocent  Indorsee  Against  Another.— It  has  been 
held  that  if  an  innocent  indorsee  of  a  forged  cheek  indorses  it  to 
another,  who  receives  payment  thereon  from  the  bank  on  which  the 
check  purported  to  be  drawn  by  one  of  its  depositors,  and  on  de- 
mand of  tlie  bank  refunds  the  mone.y  received,  he  cannot  maintain 
an   action    against   his   iuaiocent   indorsee,   because   the   x/ayment   was 
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voluntary  and  without  liability  to  the  bank:  Neal  v.  Coburn,  92 
Me.  139,  69  Am.  St.  Eep.  495,  42  Atl.  348. 

g.  Right  of  Drawer  as  Against  One  Wrongfully  Receiving  Pay- 
ment.—The  drawer  of  a  check  cannot  nraintain  an  action  against  one 
who  collects  it  on  a  forged  indorsement  from  the  bank  on  which  it 
was  drawn,  although  the  bank  paying  the  check  may.  The  remedy 
of  the  drawer  is  against  the  bank  paying  his  check  and  the  bank's 
remedy  is  against  the  person  to  whom  it  is  paid.  The  liability  of 
the  person  collecting  the  check  arises  from  his  implied  warranty  of 
the  indorsement,  and  is  founded  on  contract,  and  not  on  negligence: 
Land  Title  etc.  Co.  v.  Northwestern  Nat.  Bank,  196  Pa.  St.  230,  79 
Am.  St.  Eep.  717,  46  Atl.  420. 

h.  Rights  of  the  Payee  as  Against  One  Wrongfully  Receiving 
Payment.— In  Hensel  v.  Chicago  etc.  Ey.  Co.,  37  Minn.  87,  33  N. 
W.  329,  while  the  question  actually  at  issue  related  solely  to  the 
right  of  the  drawer  to  recover  of  one  who  had  received  payment  of 
a  check  on  a  forged  indorsement,  the  court,  in  denying  the  right^ 
suggested  that  recovery  might  be  sustained  in  favor  of  the  payee. 
The  suggestion  was,  of  course,  dictum,  but  we  entertain  no  doubt 
of  its  correctness.  The  payee  being  the  owner  of  the  check,  another 
person  receiving  payment  of  it  is  obtaining  money  to  which  the 
payee  is  entitled,  and  may,  doubtless,  at  his  election,  be  held  liable 
as  receiving  money  for  his  use  and  benefit. 

i.  Liability  of  Payee  Receiving  Money  on  a  Forged  or  Altered 
Check.— In  Birmingham  National  Bank  v.  Bradley,  103  Ala.  109,  49 
Am.  St.  Eep.  17,  15  South.  440,  it  was  held  that,  if  a  person  named 
as  payee  in  a  check  indorses  it  to  a  bank  other  than  the  one  upon 
which  it  was  drawn,  and  receives  the  amount  thereof,  he  is  liable  in 
an  action  of  assumpsit  for  the  money  so  received,  if  the  check  has 
been  forged  or  though  genuine  when  issued,  has  been  altered  by 
changing  the  name  of  the  payee,  and  by  raising  the  amount.  That 
he  paid  over  the  money  so  received  to  another  person  does  not 
constitute  any  defense  to  the  action. 

j.     Estoppel  to  Deny  Genuineness  of  an  Indorsement. — One   who 

has  inspected  an  indorsement  alleged  to  have  been  made  by  him 
and  recognized  it  as  genuine  cannot  recover  back  money  paid  upon 
it,  if  it  proves  to  be  a  forgery:  Lewis  v.  White's  Bank,  27  Hun,  396. 
k.  Conditions  on  Which  Recovery  may  be  had.— If  money  is  paid 
out  on  a  note  with  a  forged  indorsement,  it  may  be  recovered  back, 
provided  notice  of  the  forgery  is  given  within  a  reasonable  time  and 
an  offer  is  made  to  return  the  note,  and  in  such  case,  the  supposed 
indorser  is  a  competent  witness  to  prove  the  forgery:  Eick  v.  Kelly, 
30  Pa.  St.  527;  Welch  v.  Goodwin,  123  Mass.  71,  25  Am.  Eep.  24. 
In  the  latter  case  it  was  said:  "The  question  we  are  called  upon 
to    decide    is,    whether,    under   any    circumstances,    a    party    may    re- 
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cover  back  money  paid  upon  a  security  bearing  a  forged  signature 
of  himself,  supposing  it,  at  the  time  of  payment,  to  be  his  genuine 
signature.  We  have  no  doubt  that  he  may.  This  is  entirely  clear 
in  case  he  was  induced  to  make  the  payment  by  fraud  and  mis- 
representation. Nor  is  it  necessary  that  fraud  and  misrepresenta- 
tion should  exist.  An  innocent  mistake,  whether  arising  from 
natural  or  temporary  infirmity  or  otherwise,  made  without  fault  upon 
his  part,  entitles  him  to  the  same  relief.  How  far  this  right  would 
be  affected  by  his  neglect  to  give  prompt  notice  of  the  mistake  or 
by  any  change  affecting  the  situation  or  rights  of  the  person  to 
whom  the  payment  is  made,  we  are  not  called  upon  to  consider": 
Welch  V.  Goodwin,  123  Mass.  71,  25  Am.  Eep.  24. 

1.  As  Between  Banks,  one  of  which  has  paid  out  money  to  the 
other  on  a  forged  indorsement  of  a  commercial  negotiable  instru- 
ment, the  prevailing  rule  is  the  same  as  where  a  bank  or  other 
drawee  has  paid  out  money  to  a  private  individual  under  similar 
circumstances.  Thus,  a  bank  that  pays  to  another  a  forged  order, 
check  or  draft  indorsed  in  blank,  by  the  forger,  received  and  in- 
dorsed by  the  first  to  the  paying  bank  for  collection,  may  recover 
the  money  back,  provided  the  bank  paid  is  in  no  worse  condition  or 
position  than  if  payment  had  been  refused  by  the  correspondent 
bank.  Delay  by  the  latter  bank  in  giving  notice  of  the  forgery  is 
immaterial,  unless  the  bank  paid  is  thus  placed  in  a  worse  position 
than  if  it  had  received  notice  earlier:  First  Kat.  Bank  v.  First 
Nat.  Bank,  4  Ind.  App.  355,  51  Am.  St.  Eep.  221,  30  N.  E.  808.  A 
bank  which  negligently  cashes  a  forged  check  purporting  to  be 
drawn  upon  another  bank,  and  upon  its  indorsement  of  the  check 
receives  payment  of  the  check  from  the  drawee  bank,  is  liable  to 
the  latter  bank  for  the  amount  received,  upon  subsequent  discovery 
and  notice  that  the  check  was  forged.  The  drawee  bank  is  not 
precluded  from  recovering,  on  the  ground  that,  relying  upon  the  in- 
dorsement of  the  other  bank,  it  paid  the  check  without  investigation 
of  its  genuineness:  Corn  Exchange  Bank  v.  Nassau  Bank,  91  N.  Y. 
74,  43  Am.  Eep.  655;  Central  Nat.  Bank  v.  North  Eiver  Bank,  44 
Hun,  114;  Ellis  v.  Ohio  Life  Ins.  etc.  Co.,  4  Ohio  St.  628,  64  Am. 
Dec.  610;  People's  Bank  v.  Franklin  Bank,  88  Tenn.  299,  17  Am. 
St.  Eep.  884,  12  S.  W.  716. 

If  a  person  named  as  payee  in  a  check  indorses  it  to  a  bank, 
which,  in  turn,  indorses  and  forwards  it  to  the  bank  on  which  it 
was  drawn  for  collection,  and  the  latter  credits  it  to  the  former,  it 
may,  on  discovering  that  the  check  has  been  fraudulently  altered 
after  it  was  issued  by  changing  the  name  of  the  payee  and  rais- 
ing the  amount,  cancel  such  credit,  and  the  indorser,  in  an  action 
by  the  discounting  bank,  cannot  defend  on  the  ground  that  such 
check  has  been  paid  by  the  drawee:  Birmingham  Nat.  Bank  v.  Brad- 
ley, 103  Ala.  109,  49  Am.  St.  Eep.  17,  15  South.  440. 


Oct.  1902.]     First  Xat.  Baxk  v.  City  Nat.  Bank.  647 

In  First  Nat.  Bank  v.  Northwestern  Nat.  Bank,  40  111.  A  pp.  640, 
it  was  held  that  if  a  bank,  for  the  purpose  of  obtaining  payment  of 
a  check  upon  another  bank,  indorses  the  check,  it  guarantees  the 
genuineness  of  all  preceding  indorsements  and  thereby  becomea 
liable  for  the  genuineness  of  a  forged  indorsement  purporting  to  be 
that  of  the  maker,  and  liable  for  any  money  received  on  the  check. 
This  case  was  affirmed  on  appeal:  First  Nat.  Bank  v.  Northwestern 
Nat.  Bank,  152  111.     296,  43  Am.  St.  Eep.  247,  38  N.  E.  739. 

If  a  bank  negligently  pays  a  forged  check,  without  inquiry  as 
to  its  genuineness,  or  of  the  identity  of  the  person  presenting,  and 
then  transmits  it  to  the  bank  on  which  it  was  drawn,  and  is  credited 
with  the  amount  thereof  by  the  latter,  which  retains  the  check  for 
some  time  when  it  ascertains  that  the  check,  though  purporting 
to  be  drawn  by  one  of  its  depositors  is  a  forgery,  the  latter  bank 
may  recover  the  amount  thereof  of  the  bank  which  has  so  transmitted 
it  and  received  credit  therefor.  The  bank  on  which  the  check  pur- 
ports to  be  drawn  has  a  right  to  rely  on  the  fact  that  the  bank 
which  cashed  it  had,  before  doing  so,  made  the  usual  and  proper 
investigation  regarding  its  validity.  The  negligence  of  the  bank 
on  which  it  is  drawn,  in  discovering  the  forgery,  will  not  prevent; 
its  recovery,  if  such  negligence  has  not  prejudiced  the  bank  negli- 
gently paying  the  check  in  the  first  instance,  and  it  has  received 
prompt  notice  of  the  forgery  upon  its  discovery:  First  Nat.  Bank 
V.  First  Nat.  Bank,  151  Mass.  280,  21  Am.  St.  Eep.  450,  24  N.  E. 
44;  Third  Nat.  Bank  v.  Allen,  59  Mo.  310;  Third  Nat.  Bank  v. 
Merchants'  Nat.  Bank,  76  Hun,  475,  27  N.  Y.  Supp.  1070. 

II.     Recovery  from  Bona  Fide  Holders. 

There  is  a  line  of  cases  opposed  to  the  principles  heretofore  an- 
nounced and  in  conflict  to  a  considerable  extent,  with  the  forogoing 
cases  cited  in  this  note.  These  cases  hold,  in  effect,  that  a  banker 
or  other  payee  upon  whom  a  forged  check  has  been  drawn  cannot, 
upon  the  discovery  of  a  forged  indorsement  thereon,  recover  the 
amount  of  an  innocent  and  bona  fide  holder  for  value  to  whom  he 
has  paid  it.  Most,  and  in  fact  nearly  all  of  the  late  cases,  maintain- 
ing this  doctrine,  have  been  decided  by  divided  courts,  and  it  seems 
that  it  will  be  only  a  short  time  before  the  principles  announced  in 
the  first  part  of  this  note  will  prevail  everywhere.  Under  the  doc- 
trine of  the  cases  now  under  consideration,  it  is  held  that  in  a  suit 
between  the  bank  or  drawee  and  a  party  who  takes  the  check  in 
the  usual  course  of  business,  finding  it  in  circulation,  or  even  by 
first  indorsement  from  the  payee,  and  who  is  a  good  faith  holder 
for  value,  even  though  an  indorsement  thereon  proves  to  be  a 
forgery,  the  loss  should  fall  upon  the  drawee,  because,  having  greator 
means  and  opportunity  to  become  familiar  with  the  handwriting 
of  their  correspondents  or  depositors,  the  law  presumes  that  drawees 
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will  know   their  signatures  and   be   able   to   detect  forgeries.     That 
from    this   presumption,   what   is    often    called    an    obligation   or   re- 
sponsibility arises  on  the  part  of  the  drawee  of  a  draft  or  cheeky 
which  prevents  him  from  recovering  back  money  paid  upon  it  upon 
the  ground  of  fraud  or  mistake.     This  is  the  rule  laid  down  in  Price 
V.  Neal,  3  Burr.   1354,  which  furnishes  the  foundation  for  the   doc- 
trine  under   consideration.     But   even   the   cases  which   adopt   it   d^ 
so    with   many   limitations   and   exceptions,   which    almost    annul   thi> 
effect   of   the   rule.     Among  such   exceptions  may  be  noted  the   fact 
that   this   responsibility,   based   upon   presumption   alone,   is   decisive 
only  when  the  party  receiving  the  money  has  in  no  way  contributed 
to  the  success  of  the  fraud,  or  to  the  mistake  of  fact  under  which 
the  payment  was  made.     If  the  loss  can  be  traced  to  the  fault  or 
negligence  of  either  party,  it   shall  be  fixed  upon  him.     In  the   ab- 
sence of  actual  fault  or  negligence  on  the  part  of  the  drawee,  his 
constructive  fault,  in  not  knowing  the   signature   of  the   drawer   or 
indorser  and  in  detecting  the  forgery  will  not  preclude  his  recovery 
from  one  who  has  received  the  money  with  knowledge  of  the  forgery, 
or   who    took   the   check   under    circumstances    of   suspicion,   without 
proper  precautions,   or  whose   conduct   has  been  such   as   to   mislead 
the   drawee,   or  to   induce   him   to   pay   the   check  without   the  usual 
scrutiny   or   other   precaution   against   mistake   or   fraud.     These    ex- 
ceptions  are  implied   by  the   very   terms   in   which   the   general   rule 
is   ordinarily   stated.     Yet   the  fact   remains   that   this  line   of   cases 
holds  that  a   drawee  who   pays  a  check  with   a  forged  indorsement 
to  a  holder  for  value  without  notice  and  who  is  without  negligence 
in  making   due  inquiry    cannot    recover    back    from    him.     Thus,   a 
drawee    bank   which   pays   a   forged    check   to   the   holder   who   is   a 
subsequent   indorser    cannot    recover   back   from   him    as   having,   by 
bis  indorsement,  guaranteed  a  prior  forged  indorsement  because  the 
forgery    of    the   indorsement   was   not    the    cause    of   the   loss:    First 
Nat.   Bank   v.   Marshalltown   State   Bank,    107   Iowa,   327,   77   N.   W. 
1045;  Deposit  Bank  v.  Fayette  Nat.  Bank,  90  Ky.  10,  13  S.  W.  339; 
Commercial  Bank  v.  First  Nat.  Bank,  30  Md.  11,  96  Am.  Dec.  554; 
Neal  V.  Coburn,  92  Me.  139,  69  Am.  St.  Eep.  495,  42  Atl.  348;   Ger- 
mania  Bank  v.  Boutell,  60  Minn.  192,  51  Am.  St.  Eep.  519,  62  N.  W. 
327;  National  Bank  v.  Grocers'  Nat.  Bank,  2  Daly,  289;  Salt  Springs 
Bank   v.   Syracuse   Savings  Bank,   62   Barb.   101;   Iron   City  Bank   v. 
Peyton   (Tex.   Civ.  App.),  39  S.  W.  223;  Moody  v.  First  Nat.  Bank, 
]9  Tex.  Civ.  App.  27S,  46  S.  W.  660;  Bank  of  St.  Albans  v.  Farmers' 
Bank,  10  Vt.  141,  33  Am.  Dec.   188.     The  doctrine   of  these  cases  is 
nowhere  better  stated  than  in  First  Nat.  Bank  v.  Marshalltown  State 
Bank,  107  Iowa,  329,  77  N.  W.  1045,  where  the  court,  after  recognizing 
the  fact  that  many   cases  and  able   text-writers  seek  to  maintain  a 
different   rule,   said:    "But   whatever   the   text-writers   may   think,   a 
long  line  of  authorities  sustain  the  proposition  that,  as  between  the 
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drawee  and  a  good  faith  holder  of  a  cheek,  the  drawee  bank  is  to 
te  deemed  the  place  of  final  settlement,  where  all  prior  mistakes 
and  forgeries  shall  be  corrected  and  settled  once  for  all,  and  if  over- 
looked and  payment  is  made,  it  must  be  final.  There  can  be  no  re- 
covery over.  This  doctrine  is  founded  by  some  courts  upon  the 
thought  that  the  drawee  bank  is  conclusively  presumed  to  know  the 
signature  of  its  depositors.  This,  however,  may  be  too  narrow  a 
basis.  It  may  well  be  that  such  a  rule  is  demanded  by  the  neces- 
sities of  business  in  these  times  when  the  currency  of  the  commer- 
cial world  is  comprised  so  largely  of  checks  and  drafts.  Whether 
it  is  the  better  rule  or  the  one  more  consonant  with  reason  and 
justice  is  no  longer  an  open  question.  The  rule  has  one  qualification, 
however,  introduced  by  some  cases  and  which  we  feel  inclined  to 
adopt.  When  the  holder  of  the  check  has  been  negligent  in  not 
making  due  inquiry,  if  the  circumstances  were  such  as  to  demand 
an  inquiry  when  he  took  the  check  or  draft,  the  drawee  may  re- 
cover." The  case  of  Star  Ins.  Co.  v.  New  Hampshire  Nat.  Bank, 
60  N.  H.  442  generally  cited  by  the  above  cases  as  sustaining  the 
rule  announced  by  them,  maintains  exactly  the  contrary  proposi- 
tion—namely, that  the  drawee  who,  without  notice  of  any  forgery, 
has  paid  a  draft  to  a  bona  fide  holder  for  value,  to  whom  it  was 
negotiated  by  the  forged  indorsement  of  the  payee's  name,  may 
recover  of  such  holder  the  money  paid  upon  the  draft.  The  court 
said:  "An  acceptance  of  the  draft  warrants  the  genuineness  of  the 
drawer's  signature  but  not  of  an  indorser's  made  subsequent  to 
the  issuing  of  the  draft  and  before  acceptance  or  payment,  and  the 
payment  by  the  drawee  to  one  who  holds  by  a  forged  indorsement 
of  the  payee's  name  entitles  him  to  recover  the  sura  paid,  if  rea- 
sonable notice  of  the  forgery  is  given":  Star  Fire  Ins.  Co.  v.  Na- 
tional Bank,  60  N.  H.  446.  "This  is  not  the  case  of  a  drawee  pay- 
ing a  draft  on  which  the  name  of  a  drawer  is  forged,  or  which  was 
put  in  circulation  by  the  drawer  with  a  forged  indorsement  upon 
it.  In  such  case,  the  drawee,  having  ordinarily  the  best  means  of 
knowledge  of  the  drawer's  signature,  cannot  recover  from  an  in- 
nocent holder  to  whom  he  has  paid  the  draft:  Hortsman  v.  Henshaw, 
11  How.  177;  Coggill  v.  American  Exchange  Bank,  1  N.  Y.  113,  49 
Am.  Dec.  310";  Star  Fire  Ins.  Co.  v.  Nat.  Bank,  60  N.  H.  446.  The 
doctrine  of  Hortsman  v.  Henshaw,  11  How.  177,  as  above  announced, 
is  sustained  by  Meacher  v.  Fort,  3  Hill  (S.  C),  227,  30  Am.  Dec. 
364,  and  York  Bank  v.  Asbur^-,  1  Biss.  233,  Fed.  Cas.  No.  18,142. 
But  in  such  case,  the  loss  does  not  fall  upon  the  drawee;  it  falls 
where  it  belongs,  upon  the  fraudulent  drawer  who  puts  the  instru- 
ment in  circulation,  because  "if  the  maker  of  a  note  makes  it  pay- 
able to  a  fictitious  person,  and  puts  it  in  circulation  with  the  name 
of  the   fictitious  person  ^vTitten  on  it,  or  if   he   makes  it   payable  to 
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a  real  person  and  forges  the  indorsement  or  procures  it  to  be  done,  and 
then  puts  it  in  circulation,  he  is  estopped  from  saying  that  it  was 
not  genuine":  York  Bank  v.  Asbury,  1  Biss.  233,  Fed.  Cas.  No. 
18,142;  Meacher  v.  Fort.,  3  Hill  (S.  C),  227,  30  Am.  Dec.  364. 


KINGSLEY  y.  WHIT^IAN  SAVINGS  BANK. 

[182  Mass.  252,  65  N.  E.  161.] 
SAVINGS  BANKS.— Payment  on  Forged  Orders  to  a  Person 
Having   Possession   of    and   Presenting   the   Depositor's    Bank-Boofc 

cannot  be  justified  under  a  by-law  declaring  that,  "As  the  officers 
of  this  institution  may  be  unable  to  identify  every  depositor  trans- 
acting business  at  the  bank,  the  institution  will  not  be  responsible 
for  the  loss  sustained  where  the  depositors  have  not  given  notice 
that  their  books  have  been  stolen  or  lost,  if  the  sums  of  money 
entered  in  such  book  shall  have  been  paid  in  whole  or  in  part  on 
presentation  of  said  book."  The  effect  of  this  by-law  is  only  to 
avoid  loss  to  come  by  the  inability  of  the  officers  of  the  bank  to 
identify  the   depositor,     (p.   652.) 

Action  of  contract  to  recover  for  moneys  deposited  by  plain- 
tiff witli  the  defendant  savings  bank,  but  paid  by  it  to  another 
person.  In  January,  1900,  the  plaintiff  made  a  deposit  of  six 
hundred  dollars,  and  received  a  deposit-book  having  in  it  the 
printed  by-laws,  one  of  the  provisions  of  which  is  showa  in  the 
above  syllabus.  He  kept  his  book  in  his  trunk  in  his  house, 
looking  frequently  to  see  if  it  was  there,  but  never  looking  at 
the  book  itself,  and  he  did  not  know  that  any  person  other  than 
liimself  and  his  wife  knew  of  the  book  or  where  it  was  kept. 
In  August,  1901,  she  left  him.  Soon  after  that  he  took  his 
book  from  the  trunk  for  the  purpose  of  having  the  interest  on 
his  deposit  entered  on  it,  but  found,  upon  presenting  it  to 
the  bank,  that  it  was  not  the  original,  and  that  the  original 
had  been  paid  in  full  and  taken  up  by  the  bank.  These  pay- 
ments had  been  made  on  orders  purporting  to  be  signed  by 
the  plaintiff.  In  each  case  the  person  presenting  the  order 
also  presented  the  book,  and  the  withdrawals  wore  entered 
therein  at  the  times  of  their  payment.  The  plaintiff  testified 
that  he  did  not  sign  any  of  the  orders  and  had  no  knowledge 
of  them  until  he  went  to  the  bank  and  was  informed  that  his 
deposit  had  been  witlidrawn.  The  trial  judge  found  in  favor 
of  the  plaintiff  for  the  amount  of  his  deposit  with  interest, 
and  the  defendant  alleged  exceptions. 
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C.  H.  Edson  and  E.  0.  Harris,  for  the  defendant. 
C.  S.  Davis,  for  the  plaintiff. 

254  LATHEOP,  J.  The  defendant  concedes  that  it  could 
not  justify  the  payments  made  under  the  ninth  article  of 
its  by-laws,  but  contends  that  it  is  not  liable  under  the  twenty- 
first  article  of  its  by-laws.  Such  an  article  has  been  previously 
before  the  court.  In  Jochumsen  v.  Suffolk  Sav.  Bank,  3  Allen, 
h7,  88,  where  the  by-law  was  in  substance  the  same,  it  was  said 
by  Mr.  Justice  Dewey :  '"The  object  of  this  by-law  was  to  avoid 
loss  occasioned  by  the  inability  of  the  officers  of  the  bank  to 
identify  the  depositor."  And  as  in  that  case  the  pavmient  was 
not  made  through  any  mistake  as  to  the  identity  of  the  per- 
son, the  by-law  was  held  to  be  no  defense. 

In  Levy  v.  Franklin  Sav.  Bank,  117  Mass.  448,  the  by- 
law was  similar  to  that  in  the  case  before  us,  except  that  it 
contained  the  following  additional  clause :  "In  all  cases  a 
payment  upon  presentation  of  a  deposit  book  shall  be  a  dis- 
charge to  the  corporation  for  the  amount  so  paid."  This 
additional  clause  was  held  to  enlarge  the  by-law,  and  to  dis- 
tinguish the  case  from  Jochumsen  v.  Suffolk  Sav.  Bank,  3 
Allen,  87,  88;  and  to  protect  the  bank,  if  it,  using  reasonable 
care,  in  good  faith,  paid  the  whole  of  the  plaintiff^s  deposit 
I'.pon  the  presentation  of  his  book,  although  the  book  had  been 
stolen  and  an  order  purporting  to  be  signed  by  the  depositor 
forged. 

In  Goldrick  v.  Bristol  County  Sav.  Bank,  123  Mass.  320, 
Ihe  by-law  was  similar  to  that  in  the  case  before  us,  and  it 
v\'as  held  to  protect  the  bank,  where  the  book  was  presented  by 
a  person  who  falsely  personated  the  depositor. 

In  Kimins  v.  Boston  Five  Cents  Sav.  Bank,  141  Mass.  33, 
55  Am.  Rep.  441,  6  N",  E.  242,  the  by-law  in  force  at  the 
time  of  the  deposit  by  the  plaintiff  was  similar  to  the  one  in 
the  case  before  us.  Subsequently,  without  notice  to  the 
depositor,  the  bank  amended  this  by-law  by  adding  the  words 
which  appear  at  the  end  of  the  by-law,  in  Levy  v.  Franklin 
Sav.  Bank,  117  Mass.  448.  The  plaintiff's  bank-book  was 
stolen  by  his  nephew,  who  presented  forged  orders  purporting 
to  be  signed  by  the  plaintiff,  and  obtained  the  money.  It  was 
held  that  the  amended  by-law  could  not  be  availed  of,  and  that 
ihe  original  by-law  did  not  prevent  the  plaintiff  from  recover- 
in  2.  While  it  is  stated  in  the  opinion  that  the  defendant  did 
not  dispute  its  liability  if  the  case  was  to  be  determined  by 
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the  original  by-law,  the  court  considered  the  ^^^  question  and 
stated  the  law  as  follows:  "By  the  by-laws  as  they  existed  at 
the  time  the  contract  was  signed  by  the  plaintiff,  the  bank 
liad  no  authority  to  make  the  payments.  They  authorized  a 
])ayment  to  one  who  falsely  jjersonated  the  depositor  in  pre- 
senting the  stolen  book;  ....  but  not  to  one  who  falsely 
claimed  to  act  under  authority  from  the  depositor." 

We  have  no  doubt  that  under  our  decisions  this  a  correct 
statement  of  the  law,  and  that,  on  the  facts  of  the  case  before 
us,  the  by-law  has  no  application.  It  follows  that  the  judge 
in  the  court  below  rightly  ruled  that  the  by-law,  as  matter  of 
law,  did  not  constitute  a  defense. 

It  remains  to  say  a  word  in  regard  to  a  remark  in  the  case 
of  McCarthy  v.  Provident  Inst,  for  Savings,  159  Mass.  527,. 
529,  34  X.  E.  1073,  where  it  is  said  that  on  the  facts  of  that 
case  the  bank  would  have  been  protected  from  any  claim  on 
the  part  of  the  plaintiff  'Tooth  by  its  by-laws,"  and  under  a 
fact  stated.  "What  the  by-laws  were  does  not  appear  from  the 
report  of  the  case.  An  examination  of  the  original  papers 
shows  that  they  contained  the  clause  which  we  have  quoted  in 
considering  the  case  of  Levy  v.  Franklin  Sav.  Bank,  117  Mass» 
44S.     The  case  therefore  does  not  apply. 

Exceptions  overruled. 


A  BnnJc  Bif-Law,  providing  that  the  bank  will  not  be  liable  for 
loss  sustained  when  a  depositor  has  not  given  notice  that  his  deposit- 
book  has  been  lost  or  stolen,  and  the  deposit  is  paid  in  part  or  in 
full  on  presentation  of  such  book,  is  a  reasonable  regulation:  Gif- 
ford  v.  Eutland  Sav.  Bank,  63  Vt.  108,  25  Am.  St.  Eep.  744,  12  Atl. 
340.  But  if  a  savings  bank  is  organized  under  a  general  statute, 
and  the  profits  belong  to  its  stockholders  and  not  to  depositors,  a 
bydaw  providing  that  the  bank  shall  not  be  liable  to  a  depositor 
for  a  payment  made  to  a  third  person  who  presents  a  depositor'^ 
pass-book,  however  acquired,  does  not  relieve  the  bank  from  liability 
imposed  upon  it  by  such  statute  to  repay  all  deposits  to  the  de- 
positor, in  a  case  where  a  pass-book  is  presented  by,  and  a  deposit 
paid  to  a  third  person,  who  has  forged  the  depositor's  signature, 
unless  the  attention  of  the  depositor  has  been  expressly  called  to 
such  by-law,  and  he  has  actually  or  impliedly  assented  thereto: 
Ackenhauser  v.  People's  Sav.  Bank,  110  Mich.  175,  64  Am.  St.  Eep. 
338,  68  TST.  W.  118.  For  cases  where  a  bank,  under  such  by-laws,  has 
been  held  not  liable  for  deposits  paid  to  one  personating  the  de- 
positor, see  Donlon  v.  Provident  Inst,  for  Savings,  127  Mass.  183, 
34  Am.  Eep.  358;  Burrill  v.  Dollar  Sav.  Bank,  92  Pa.  St.  134,  37 
Am.  Eep.  669.  Ordinarily,  a  payment  by  a  savings  bank  to  a  per- 
son presenting  a  forged  order  and  bank-book  of  a  depositor  is  no 
defense  by  an  action  by  the  latter  to  recover  from  the  bank  the 
amount  so  paid:  Eaves  v.  People's  Sav.  Banlc,  27  Conn.  229,  71  Am. 
Dec.  59. 
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SLADE    V.    TALBOT. 

[182  Mass.  256,  65  N.  E.  374.] 
WILLS.— A  Legacy  of  a  Specified  Number  of  Shares  of  Stock 
is  General  and  not  Specific,  and  if  the  testator  does  not  own  that 
number  at  his  death,  his  executor  should  purchase  the  amount  re- 
quired to  make  up  the  deficiency,  and  to  the  extent  of  the  funds  re- 
quired for  such  purpose,  reduce  the  interest  of  the  residuary  legatee, 
(p.   655.) 

Bill  in  equity  for  instructions  as  to  the  construction  of  ten 
legacies  of  shares  of  stock  in  the  Laurel  Lake  Mills  of  Fall 
Eiver.  The  paragraphs  containing  the  bequests  in  question 
were  as  follows :  "1.  I  give  and  bequeath  to  my  nephews,  to 
Avit :  To  James  Talbot,  of  Dighton,  five  shares  of  the  Laurel 
Lake  Mills  of  Fall  Eiver;  to  Chester  Talbot,  of  Dighton,  five 
shares  of  said  Laurel  Lake  Mills;  to  William  Talbot  of  IsTew 
Bedford,  five  shares  of  said  Laurel  Lake  Mills;  to  Charles 
Talbot,  of  Dighton,  one  share  of  said  Laurel  Lake  Mills;  to 
Oeorge  Talbot,  of  Xorton,  one  share  of  said  Laurel  Lake 
Mills;  to  Arthur  Storer,  of  Norton,  the  sum  of  twenty-five 
dollars;  to  Andrew  Pratt,  of  Connecticut,  the  sum  of  one 
hundred  dollars.  2.  I  give  and  bequest  to  my  nieces  and 
great  nieces,  to  wit :  To  Anna  Simmons,  of  Providence,  Rhode 
Island,  the  sum  of  five  hundred  dollars;  to  Lizzie  V.  Storer,  of 
Norton,  six  shares  of  the  Laurel  Lake  Mills  aforesaid;  to 
Marion  Storer,  of  Norton,  the  sum  of  twenty-five  dollars;  to 
Nellie  Talbot,  of  New  Bedford,  the  sum  of  twenty-five  dollars ; 
to  Mrs.  William  Talbot,  of  New  Bedford,  the  sum  of  twenty- 
five  dollars;  to  Pena  Tall)ot,  of  Dighton,  the  sum  of  twenty- 
five  dollars;  to  Annie  Davis,  of  Dighton,  the  sum  of  twenty- 
five  dollars;  to  Ethel  Davis,  of  Dighton,  the  sum  of  twenty- 
five  dollars;  to  Lena  Davis,  of  Dighton,  the  sum  of  twenty- 
five  dollars;  to  ^linnie  Davis,  of  Dighton,  the  sum  of  twenty- 
five  dollars.  5.  I  give  and  bequeath  to  my  nephews  and  great 
nephews  by  my  second  wife,  deceased,  to  wit:  To  Bennie  C. 
Chace.  of  Fall  Piver,  five  shares  of  the  Laurel  Lake  ]\rills 
aforesaid;  to  P.  Benton  Gibbs,  of  Fall  Piver,  one  share  of 
said  Laurel  Lake  Mills;  to  Samuel  W.  Gibbs,  of  Fall  Piver, 
cue  share  of  said  Laurel  Lake  !^^ills;  to  Bennie  C.  Chace, 
Junior,  of  Fall  Piver,  the  sum  of  fifty  dollars;  to  Leonard  S. 
Chace,  of  Fall  Piver,  the  sum  of  fifty  dollars;  to  Earnest  G. 
Chace,  of  Fall  Piver,  the  sum  of  fifty  dollars;  to  Pichard  B. 
Chace,   the   sum   of  fifty  dollars.     6.  I  give  and  bequeath  to 
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my  nieces  by  my  second  vriie,  deceased,  to  wit :  To  Etta  G. 
C'hace,  of  Providence,  Ehode  Island,  the  sum  of  twenty-five 
dollars;  to  Amanda  J.  Gibbs,  of  Steepbrook,  six  shares  of  the 
Laurel  Lake  Mills  aforesaid;  to  Almie  Brown,  of  Fall  River, 
the  sum  of  twenty-five  dollars/'  The  residuary  clause  of  the 
will  was  numbered  24  and  was  as  follows:  "It  is  my  will  and 
purpose,  and  I  hereby  direct  my  executors  hereinafter  named 
to  distribute  all  the  rest,  residue  and  remainder  of  my  estate,. 
real,  personal,  and  mixed,  of  whatever  name  or  nature  and 
wheresoever  found,  in  accordance  with  the  laws  of  the  common- 
wealth of  Massachusetts  for  the  distribution  of  estates  of  intes- 
tates." When  the  testator  made  his  will  he  owned  thirty-one 
shares  of  stock,  but  at  his  death  only  twenty-five  shares,. 
^vhe^eas  the  number  bequeathed  by  the  will  was  thirty-six. 
In  the  probate  court  a  decree  was  entered  declaring  each 
legatee  entitled  to  recover  the  number  of  shares  bequeathed  in 
the  will.  On  appeal,  the  case  was  heard  before  Lathrop,  judge, 
and,  at  the  request  of  the  parties,  was  reserved  for  the  con- 
sideration of  the  full  court,  that  such  order  might  be  made 
as  justice  should  require. 

"W.  E.  Fuller,  Jr.,  and  C.  C.  Hagerty,  for  the  plaintiffs. 

F.  S.  Hall,  for  the  defendant. 

258  LORIXG,  J.  This  is  a  case  where  a  testator,  having 
at  the  time  he  made  his  will  thirty-one  shares,  and  at  the  time 
of  his  death  twenty-five  shares  in  the  capital  stock  of  a  mill,. 
niade  bequests  of  thirty-six  shares  of  that  stock.  The  residuary 
legatee  contends  that  the  legacies  were  specific,  and  that  the 
residue  should  not  be  diminished  by  the  executor  buying  the 
eleven  shares  necessary  to  make  up  the  number  of  shares  given 
by  the  testator.  The  thirty-six  shares  were  made  up  of  legacies 
to  ten  different  persons.  The  first  legacy  was  in  the  follow- 
ing terms:  "To  James  Talbot,  of  Dighton,  five  shares  of  the 
Laurel  Lake  ^Mills,  of  Fall  Eiver";  and  the  other  nine  legacies 
were  given  in  ^^^  similar  words.  The  gift  of  the  residue  wa& 
"all  the  rest,  residue  and  remainder  of  my  estate,  real,  per- 
sonal and  mixed,"  etc. 

It  was  held  in  Johnson  v.  Goss,  128  ^Mass.  433,  and  in  Har- 
vard Unitarian  Soc.  v.  Tufts,  151  Mass.  76,  23  N.  E.  1006, 
that  the  legacies  there  in  question  were  specific,  although  the 
testator  did  not  use  the  word  "my"  or  an  equivalent  phrase 
in  connection  with  the  personal  property  given  to  the  legatees. 
But  there  is  nothing  in  the  several  legacies  in  question  to. 
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indicate  that  the  gift  is  a  specific  one;  it  is  a  legacy  of  so  many 
shares  of  stock;  that  per  se  is  a  general  legacy:  Bothamley  v. 
Sherson,  L.  E.  20  Eq.  304,  308;  Partridge  v.  Partridge,  Cas. 
t.  Talbot.  226;  Purse  v.  Snaplin,  1  Atk.  414;  Hinton  v.  Pinke, 
1  P.  Wms.  539;  certainly  where  the  number  of  shares  given 
does  not  coincide  with  the  number  owned :  White  v.  Winchester, 
6  Pick.  48;  Metcalf  v.  Framingham  Parish,  128  Mass.  370, 
373;  Johnson  v.  Goss,  128  Mass.  433,  436.  The  residuary 
clause  in  the  case  at  bar  is  just  what  the  clause  was  not  which 
was  in  question  in  Harvard  Unitarian  Soc.  v.  Tufts,  151  Mass. 
76,  23  ISr.  E.  1006,  relied  on  by  the  residuary  legatees;  in  that 
case  the  residuary  clause  was  "the  balance  of  my  stock  as  per 
my  stock-book,  my  furniture,  and  all  other  property  not  other- 
wise disposed  of  by  me,  I  would  have  sold  and  the  proceeds" 
distributed.  Here  the  residue  is  "the  rest,  residue  and  re- 
mainder of  my  estate";  that  is  to  say,  what  is  left  of  my  es- 
tate after  the  foregoing  provisions  of  my  will  have  been  com- 
plied with. 

A  decree  should  be  entered  directing  the  executors  to  pur- 
chase eleven  additional  shares  of  the  capital  stock  of  the  Laurel 
Lake  Mills,  and  transfer  to  the  several  legatees  the  shares 
given  them  respectively. 

So  ordered. 


A  Bequest  of  a  specified  amount  of  public  funds,  or  stock,  or  money 
is  general,  but  further  describing  the  property  as  being  then  owned 
by  the  testator,  or  particularly  describing  property  embodied  in  thfi 
bequest  and  owned  by  the  testator  at  the  time  of  his  death,  is  special 
and  specific:  Evenas  v.  Hunter,  86  Iowa,  413,  41  Am.  St.  Eep.  503, 
86  N.  W.  277.  A  bequest  of  "the  stock  which  I  hold"  in  a  certain 
corporation  is  a  specific  bequest:'  Note  to  Walton  v.  Walton,  11  Am. 
Dec.  468,  469.  Abatement  of  legacies  in  case  of  a  deficiency  of 
assets  ia  considered  in  the  note  to  Brill  v.  Wright,  8  Am.  St.  Eep. 
720-726. 
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COTE  V.  NEW  YOEK,  NEW  HAVEN  AND  HARTFORD 
RAILROAD  COMPANY. 

[182  Mass.  290,  65  N.  E,  400.] 

CARRIERS,  CONNECTING— Presumption  as  to  Place  of  Loss. 

The  presumption,  where  there  are  several  connecting  carriers  and 
damage  is  suffered  by  goods,  is  that  such  damage  is  due  to  the  last 
carrier.     This  rule  applies)  to  freight  as  well  as  to  baggage,     (p.  656.) 

F.  S.  Hall,  for  the  defendant. 

A.  Auger,  for  the  plaintiff. 

2»»  HOLMES,  C.  J.  This  is  an  action  for  damage  to 
freight  delivered  by  the  plaintiff  to  the  Boston  and  Main  Rail- 
road at  Lawrence  to  be  carried  to  New  Bedford,  and  delivered 
by  that  road  to  the  defendant  for  the  latter  to  complete  the 
transportation.  The  freight  was  in  a  sealed  car,  and  it  does 
not  appear  by  which  road  the  damage  was  done.  The  case 
was  submitted  to  the  superior  court  on  agreed  facts  with  power 
to  draw  inferences,  and  tliat  court  ordered  judgment  for  the 
plaintiff.  The  ^^^  defendant  appealed,  Tather  in  the  hope 
that  this  court  might  discover  some  distinction  between  freight 
and  passenger's  baggage  than  on  any  articulate  reason  for  sup- 
posing one  to  exist.  We  have  failed  to  make  the  discovery. 
As  was  pointed  out  in  IMoore  v.  New  York  etc.  R.  Co.,  173 
Mass.  335,  337,  73  Am.  St.  Rep.  298,  53  N.  E.  816,  the  so- 
called  presumption  that  the  harm  was  done  on  the  last  road, 
although  started  as  a  presumption  of  fact,  has  been  fortified 
if  not  maintained  on  grounds  of  convenience.  These  grounds 
ajiply  equally  to  freight. 

Judgment  for  plaintiff. 


Anionff  Conncctina  Carrlcrfi,  the  one  in  whose  possession  goods  are 
found  damaged  is  presnmed  to  have  caused  the  injurv:  Gwvn  Har- 
per Mfg.  Co.  V.  Carolina  Cent.  E.  E.,  128  N.  C.  2So'.  83  Am.  St.  Eep. 
675,  38  S.  E.  894;  Hinkle  v.  Southern  Ey.  Co.,  T26  N_  c_  939^  73  Am. 
St.  Eep.  685,  36  S.  E.  348;  Morgaton  Mfg.  Co.  v.  Ohio  Eivor  etc. 
Ey.  Co.,  121  N.  C.  514.  61  Am.  St.  Eep.  670,  28  S.  E.  474.  As  stated 
by  other  authorities,  the  rule  is  that  the  injury  is  presumed  to  have 
occurred  while  the  goods  or  baggage  was  in  the  hands  of  the  last 
carrier:  Moore  v.  New  York  etc.  E.  E.  Co.,  173  Mass.  335,  73  Am. 
St.  Eep.  298,  53  N.  E.  816;  Texas  etc.  Ev.  Co.  v.  Adams,  78  Tex. 
372,  22  Am.  St.  Eep.  56,  14  S.  W.  666;  Savannah  etc.  Ev.  Co.  v.  Har- 
ris, 26  Fla.  148,  23  Am.  St.  Eep.  551,  7  South.  544;  Faison  v.  Ala- 
bama etc.  Ey.  Co.,  69  Miss.  569,  30  Am.  St.  Eep.  577,  13  South.  37. 
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MOORE  V.  MANSFIELD. 

[182  Mass.  302,  65  N.  E.  398.1 
LANDLORD  AND  TENANT— Failure  to  Let  Tenant  Into 
Possession  of  the  Whole  Premises.— If  a  tenant  leases  the  whole  prem- 
ises, but  finds,  upon  entering,  that  one  of  the  rooms  is  locked  and 
contains  goods  belonging  to  the  landlord,  who,  on  demand,  fails  to 
deliver  the  key  or  the  use  of  the  room,  there  can  be  no  recovery  by 
the  landlord  on  an  express  agreement,  because  he  has  not  furnished 
the  stipulated  consideration,  nor  on  any  contract  implied  for  benefits 
actually  received,  because  the  failure  to  furnish  the  whole  was  due 
to  his   own  willfiil  fault,     (p.   657.) 

P.  A.  Kiely,  for  the  plaintiff.  . 

J.  C.  Johnston,  for  the  defendant    IMansfield. 

302  HOLMES,  C.  J.  This  is  a  bill  to  reach  and  apply  the 
proceeds  of  a  judgment  recovered  by  the  defendant  Mansfield 
to  the  payment  of  a  debt  alleged  to  be  due  to  the  plaintiff  for 
use  and  occupation.  The  bill  was  dismissed  by  the  chief 
justice  of  the  superior  court,  and  the  facts  found  by  him  were 
reported  under  the  statute,  substantially  as  follows :  The  de- 
fendant hired  of  the  plaintiff  an  entire  house  by  a  parol  lease, 
and  took  possession.  At  the  time,  the  attic  was  locked  and 
contained  goods  belonging  to  the  plaintiff.  The  defendant 
did  not  find  this  out  at  first,  but  when  he  did  he  asked  for  the 
key  and  the  use  of  the  attic,  but  never  got  it  while  he  occupied 
the  house.  The  judge  found  that  there  was  a  partial  eviction 
iind  dismissed  the  bill,  seemingly  on  this  ground,  and  the 
further  one  that  the  equitable  process  given  by  the  Eevised 
Laws,  chapter  159,  section  3,  clause  7,  to  reach  and  apply  cer- 
tain property  "in  payment  of  a  debt,"  would  not  be  available 
upon  a  claim  for  an  unascertained  amount  for  use  and  occupa- 
tion. The  question  is  whether  the  facts  found  show  the  decree 
to  have  been  wrong. 

303  ^^Q  gg^y  nothing  about  the  latter  ground,  inasmuch  as 
we  are  of  opinion  that  the  former  is  good  in  substance,  so  far 
as  appears  from  any  facts  stated  in  the  report.  The  plaintiff 
contends  that  there  was  no  eviction  because  the  defendant  never 
had  possession  of  the  room :  Townsend  v.  ISTickerson  Wliarf  Co., 
117  Mass.  501;  A^anderpool  v.  Smith,  1  Daly,  311.  If  the 
question  were  material,  it  would  raise  the  difficulty  that  while 
the  defendant  had  possession  of  the  whole  land  and  of  the 
room  on  the  outside  considered  as  an  inclosed  cube,  yet  if  the 
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analogy  of  the  cases  on  larceny  by  carriers  breaking  bulk  were 
fallowed,  he  would  not  have  possession  of  the  contents  of  the 
room;  and,  by  the  same  argument,  perhaps  not  of  the  inside 
of  the  room  itself:  Y.  B.  13  Edward  IV,  9,  pi.  5;  Fairfax,  J., 
in  Keilw.,  160,  pi.  2 ;  8  Edward  II,  275 ;  Fitz.  Abr.,  Detinue, 
pi.  59 ;  2  Bishop's  Criminal  Law,  8th  ed.,  sees.  834,  860.  The 
true  reason  appears  from  the  old  books.  Perhaps  possession  by 
the  tenant  would  be  presumed  until  the  landlord's  refusal 
gave  an  expressly  adverse  character  to  the  landlord's  conduct, 
on  the  ground  that  the  tenant  lawfully  might  have  unlocked 
the  door.  But  it  does  not  matter  whether  the  refusal  to  give 
up  the  room  was  a  failure  to  perform  the  whole  contract  from 
the  beginning,  or  a  partial  eviction  after  performance  at  the 
outset.  The  difference  would  be  material  only  if  there  were- 
a  question  of  M^aiver  involved.  But  there  is  no  such  question 
in  the  case.  The  tenant  entered  not  knowing  that  the  room 
was  locked,  and  no  fact  later  than  the  entry  is  recited  which 
implied  a  waiver.  All  that  appears  is  that  the  failure  to  open 
the  room  continued  during  the  tenancy,  and  that  the  tenant 
insisted  upon  his  rights.  There  being  no  waiver,  the  plaintiff 
could  not  recover  on  the  express  contract  because  he  had  not 
furnished  the  stipulated  consideration,  and  he  could  not  re- 
cover upon  an  implied  one  for  the  benefit  actually  received  be- 
cause the  failure  to  furnish  the  whole  was  due  to  his  own 
willful  fault:  Leishman  v.  "WTiite,  1  Allen,  489;  Eoyce  v. 
Guggenheim,  106  Mass.  201,  202,  8  Am.  Eep.  322;  Smrth  v. 
McEnany,  170  Mass.  26,  64  Am.  St.  Eep.  272,  48  N.  E.  781. 
It  may  be  that  in  this  class  of  cases  the  old  common  law  is 
adhered  to  a  little  more  rigidly  than  in  some  others:  See  Gillis 
v.  Cobe,  177  Mass.  584,  59^  N."  E.  455.  The  absence  of  a  writ- 
ten lease  makes  no  difference:  Colburn  v.  Morrill,  117  Mass. 
262,  264,  19  Am.  Eep.  415. 

The  distinction  taken  by  Taylor  on  Landlord  and  Tenant, 
eighth  edition,  ^^'^^  section  379,  between  eviction  and  refusal 
to  put  the  tenant  in  possession  of  some  privilege  which  he 
ought  to  have  enjoyed,  very  likely  is  sound  with  regard  to  the 
cases  which  the  author  cited  and  had  in  mind;  that  is  to  say, 
with  regard  to  cases  where  the  tenant  entered  and  occupied 
the  demised  premises,  and  there  was  a  subsequent  failure  to 
perform  a  covenant  for  an  improvement  or  one  affecting  the 
enjoyment  of  the  premises:  Etheridge  v.  Osbom,  12  Wend.  529; 
Chicago  Legal  News  Co.  v.  Browne,  103  111.  317,  320.  See, 
also,  Allen  v.  Pell,  4  Wend.  505.     And  so  it  might  bo  where 
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there  was  a  kno^wTi  failure  at  the  outset  to  give  possession  of 
all  the  stipulated  land,  and  the  entry  of  the  tenant  showed  a 
waiver  of  compliance  with  the  strict  terms  of  the  lease. 
Decree  affirmed. 


A  Landlord  who  has  failed  to  keep  his  contract  to  deliver  com- 
plete possession  to  his  lessees  cannot  recover  from  them  for  the  use 
and  occupation  of  part  of  the  demised  premises:  McClurg  v.  Price, 
59  Pa.  St.  420,  98  Am.  Dec.  356.  A  partial  eviction  is  generally  held 
to  suspend  the  obligation  to  pay  rent:  Smith  v.  McEvany,  170  Mass. 
26,  64  Am.  St.  Rep.  272,  48  N.  E.  781;  monographic  note  to  Minne- 
apolis etc.  Co.  V.  Williamson,  38  Am.  St.  Eep.  491. 


NASON"    V.    TOBEY. 

[182  Mass.  314,  65  N.  E.  389.1 
LANDLORD  AND  TENANT— Manure,  When  does  not  Belong 
Wholly  to  the  Former. — When  animals  are  collected  on  land  in  ex- 
cess of  the  number  which  it  is  capable  of  supporting,  and  they  are 
kept  there  and  fed  upon  feed  purchased  for  some  other  purpose  than 
is  incident  to  agriculture,  the  landlord  is  not  entitled  to  the  wholo 
of  the  manure  produced,     (p.  660.) 

W.  S.  Peters  and  H.  J.  Cole,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

2*^  HOLMES,  C.  J.  This  is  an  action  for  the  conversion  of 
some  manure,  brought  by  an  outgoing  tenant  against  his  land- 
lord. On  the  plaintiff's  testimony  he  had  piled  up  in  the 
cellar  of  the  barn  and  outside,  when  he  left,  thirty-five  cords 
of  manure,  two  cords  of  which  he  purchased,  and  the  rest  of 
which  was  made  during  his  tenancy,  more  than  half,  it  would 
seem,  at  the  lowest  estimate,  from  hay  and  grain  bought  by 
him.  The  plaintiff  was  engaged  in  the  milk  business  and 
seems  to  have  had  more  cattle  on  the  farm  than  it  couid  have 
siipported.  \Yhen  he  undertook  to  treat  the  manure  as  his 
own,  the  defendant  claimed  it  and  forbade  him  to  sell  it.  At 
the  trial  the  presiding  Judge  ordered  a  verdict  for  the  defend- 
ant, and  the  plaintiff  excepted. 

We  are  of  opinion  that  the  exceptions  must  be  sustained. 
Undoubtedly  manure  made  in  the  ordinary  course  of  husbandry 
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belongs  to  the  landlord :  Daniels  v.  Tond,  21  Pick.  367,  32  Am. 
Dec.  269.  And  it  may  be  that  under  some  circumstances  it 
would  belong  to  him,  even  if  made  from  hay  furnished  by 
the  tenant:  Lassell  v.  Reed,  6  Greenl.  ^22;  Lewis  v.  Lyman,  22 
Pick.  437,  442.  But,  when  animals  are  collected  on  land  in 
excess  of  the  number  which  it  is  capable  of  supporting,  and 
they  are  kept  there  and  fed  upon  purchased  food  for  some  other 
purpose  than  as  incident  to  agriculture,  a  different  rule  applies : 
Pickering  v.  Moore,  67  N.  H.  533,  68  Am.  St.  Rep.  695,  32 
Atl.  828;  Gallagher  v.  Shipley,  24  Md.  418,  429,  87  Am.  Dec. 
611.  Sec  Fay  v.  Muzzey,  13  Gray,  53,  56  (2),  74  Am.  Dec. 
619;  Fletcher  v.  Herring,  112  Mass.  382,  384.  It  may  be  that 
if  a  question  of  apportionment  were  before  us,  it  would  be 
proper  to  take  into  account,  on  the  defendant's  side,  that  the 
milk  sold  from  the  farm  was  a  substantial  drain  on  the  land, 
but  we  have  to  consider  only  whether  it  appears  that  the  plain- 
tiff could  recover  nothing,  as  matter  of  law.  On  the  facts 
stated  he  had  a  right,  if  not  to  the  whole  pile  of  manure,  to 
some  ascertainable  proportion  of  it  which  could  be  measured 
off  to  him.  The  defendant  prevented  him  from  taking  any 
part,  and  claimed  the  whole.  It  was  going  too  far  to  say 
tliat  the  plaintiff  could  recover  nothing:  Pickering  v.  Moore, 
67  N.  H.  533,  536,  68  Am.  St.  Rep.  695,  32  Atl.  828. 
Exceptions  sustained. 


Manure  made  upon  a  farm  by  the  consumption  of  its  products  in 
the  ordinary  course  of  husbandry  is  a  part  of  the  realt}',  and  can- 
not be  sokl  or  carried  away  by  the  tenant  without  the  consent  of 
the  landlord.  But  manure  made  upon  a  farm  from  products  not  pro- 
duced thereon  is  not  a  part  of  the  realty,  and  may  be  held  by  the 
tenant:  Pickering  v.  Moore,  67  N.  H.  533,  68  Am.  St.  Rep.  695,  32 
Atl.  828;  note  to  Kittredge  v.  Wood,  14  Am.  Dec.  397. 
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McKEXN^A    V.    EATON". 

[182  Mass.  346,  65  N.  E.  382.] 
PARTY-WALLS— Right  in,  When  Terminates.— If  the  owner 
in  severalty  of  one-half  of  a  double  house  is,  by  a  valid  order  of 
the  board  of  health  directed  to  remove  it,  and  does  so  without  neg- 
ligence, but  also  without  leaving  any  support  for  the  other  half, 
the  owner  thereof  has  no  cause  of  action  against  him.  Upon  the 
adoption  of  such  order,  the  plaintiff's  right  of  support  from  the 
defendant's    house    terminated,     (p.    662) 

0.  B.  Mowr}-,  for  the  defendant. 

W.  E.  Burke,  for  the  plaintiff. 

347  HOLMES,  C.  J.  This  is  an  action  of  tort  brought  by 
the  owner  of  one-half  of  a  double  house  against  the  owner  of 
the  other  half  for  pulling  down  the  half  belonging  to  the  de- 
fendant and  leaving  no  support  or  shelter  to  the  plaintiff.  The 
defendant  claimed  the  right  to  do  what  he  did,  and  also 
justified  under  an  order  of  the  board  of  health  of  the  city  of 
Boston.  The  house  had  stood  for  over  thirty  years.  At  the 
trial  he  asked  a  ruling  that  if  his  building  was  removed  by 
o]'der  of  the  board  of  health  the  plaintiff  could  not  recover, 
but  the  judge  ruled  that  a  valid  order  of  the  board  would  leave 
the  defendant  liable  unless  he  supplied  as  good  a  support  and 
shelter  to  the  plaintiff's  house  as  it  had  before.  The  case  is 
here  on  exceptions. 

It  will  be  noticed  that  the  declaration  is  not  for  negligence 
in  the  mode  of  tearing  down  or  removing  the  house,  nor  for  the 
removal  simply,  but  for  doing  it  without  replacing  the  support 
and  shelter  which  came  from  the  defendant's  house.  "We  as- 
sume in  favor  of  the  plaintiff  that  he  had  some  rights  of  the 
kind  he  claims  as  against  a  voluntary  destruction  by  the  de- 
fendant of  the  supporting  house:  Adams  v.  Marshall,  138  Mass. 
228,  238,  52  Am.  Eep.  271.  See  Carlton  v.  Blake,  152  Mass. 
176,  23  Am.  St.  Rep.  818,  25  X.  E.  83.  If  he  had  not 
acquired  such  rights,  by  grant  or  other^nse,  the  defendant 
might  have  taken  do-mi  his  house  at  will:  AYigford  v.  Gill,  Cro. 
Eliz.  269.  On  the  other  hand  we  assume,  as  we  must  assume 
for  the  purpose  of  deciding  the  question  before  us,  and  as  was 
a^^sumed  for  purposes  of  argument  by  l)oth  sides  at  this  stage 
of  the  case,  that  the  order  of  the  board  of  health  was  valid: 
Stats.  1897,  c.  219. 
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On  the  foregoing  assumptions  we  are  of  opinion  that  the 
plaintiff's  rights  were  at  an  end,  and  that  he  stood  no  differ- 
ently when  the  superior  power  by  which  the  defendant's  build- 
ing was  ^^^  removed  was  the  law,  than  he  would  have  stood 
if  it  had  been  fire,  or  an  earthquake,  or  time.  It  is  decided 
that  the  defendant  would  not  have  been  liable  for  a  failure  to 
keep  his  house  in  repair,  even  if  the  omission  was  with  a 
design  to  harm  the  plaintiff:  Pierce  v.  Dyer,  109  Mass.  374,  12 
Am.  Eep.  716;  Adams  v.  Marshall,  138  Mass.  228,  234;  52 
Am.  Eep.  271.  In  Pierce  v.  Dyer,  109  Mass.  377,  12  Am.  Eep. 
716,  it  was  intimated  that  if  the  house  were  destroyed  by  the 
action  of  the  elements  the  respective  easements  would  be  at  an 
end.  That  plainly  is  the  law  in  the  analogous  case  of  party- 
walls  :  Heartt  v.  Kruger,  121  N".  Y.  386,  18  Am.  St.  Eep.  829, 
24  K  E.  841;  Hoffman  v.  Kuhn,  57  Miss.  746,  34  Am.  Eep. 
491;  Antomarchi  v.  Eussell,  63  Ala.  356,  35  Am.  Eep.  40; 
Jones  on  Easements,  sec.  709.  It  is  true  that  these  cases  of 
destruction  have  been  cases  of  destruction  of  the  whole  wall, 
but  the  same  principle  would  apply  to  a  destruction  of  a  half, 
if  it  were  possible,  as  is  shown  by  Pierce  v.  Dyer,  109  Mass. 
o74,  12  Am.  Eep.  716. 

Of  course,  if  the  removal  of  the  defendant's  house  by  order 
of  the  board  of  health  ended  the  plaintiff's  rights,  it  did  not 
matter  that  the  work  was  done  by  the  defendant  in  obedience 
to  the  order,  rather  than  by  servants  of  the  board. 

Exceptions  sustained. 


The  Suhject  of  Partii-WnVs  is  discussed  in  the  recent  monographic 
note  to  Dunscomb  v.  Eandolph,  89  Am.  St.  Kep.  924-945. 


BEOOKS   V.   TAYITCHELL. 

[182  Mass.  443,  65  X.  E.  843.1 

JUDGMENT— Jurisdiction  of  Equity.— A  court  of  equity  hag 
_iurisdiction  to  enjoin  in  the  enforcement  of  a  common-law  judgment, 
(p.   CG3.) 

A  JUDGMENT  Taken  Contrary  to  Agreement  may  be  En- 
joined.— If  an  action  at  law  is  brought  to  which  a  defense  exist^?, 
and  the  parties  agree  that  the  defendant  may  enter  his  appearanco 
at  any  time,  and  that  no  advantage  shall  be  taken  of  his  delay  in 
that  regard,  and,  notwithstanding  such  agreement,  a  default  and 
judgment  are  entered  against  defendant  under  a  general  order  and 
without  the  knowlege  of  either  party,  relief  against  such  judgment 
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will  be  granted  in  equity,  though  more  than  two  years  have  elapsed 
«iuce    its    entry,     (p.    665.) 

JUDGMENT.— Relief  in  Equity  Against  a  Judgment  will  not 
"be  Denied  on  the  Grounds  of  the  Laches  or  Negligence  of  the  com- 
plainant or  of  his  attorneys,  when  it  consists  only  in  relying  on  a 
written  assurance  of  the  attorneys  of  the  judgment  creditor  that 
no  advantage  will  be  taken  of  any  delay  in  entering  an  appearance, 
(p.  665.) 

JUDGMENT.— Relief  in  Equity  Against  the  Enforcement  of 
a  Judgment  will  not  be  Denied  on  the  ground  that  the  complainant 
might  have  proceeded  by  motion  in  the  original  action,  if  his  failure 
to  so  proceed  was  due  to  an  agreement  in  writing  of  the  attorneys 
of  the  adverse  party,  which  was  not  repudiated  by  their  client  until 
too  late  to   obtain  relief  by  motion,     (p.   665.) 

JUDGMENT— Relief  Which  may  be  Granted  Against  in  Equity. 
Where  the  same  court  exercises  jurisdiction  both  at  law  and  in 
■equity,  it  has  power  to  decree  that  a  judgment  creditor  shall  not 
further  prosecute  an  action  brought  on  a  judgment  rendered  by  it  in 
his  favor,  and  that  with  the  consent  of  the  judgment  debtor,  the 
judgment  may  be  vacated  on  motion  of  the  judgment  creditor,  and 
the  case  be  restored  to  the  docket  and  the  action  proceed  to  trial. 
<p.  667.) 

Bill  in  equity  filed  December  13,  1900,  to  enjoin  the  en- 
forcement of  a  judgment  at  law.  The  demurrer  to  the  bill  was 
•overruled,  and  a  final  decree  entered  in  favor  of  the  complain- 
ant, and  the  defendant  appealed. 

T.  F.  Gallagher,  for  the  defendant. 

J.  B.  Warner  and  A.  H.  Brooks,  for  the  plaintiff. 

**^  BAEKEE,  J.  Two  appeals  are  before  us,  one  from  an 
interlocutory  decree  overruling  a  demurrer  to  the  bill,  and  one 
from  a  final  decree  for  the  plaintiff  entered  after  a  hearing 
upon  the  merits.  As  there  is  no  report  of  the  facts  and  no 
statement  of  the  evidence,  the  questions  are  whether  the 
demurrer  was  overruled  '***  rightly  and,  if  so,  whether  the 
final  decree  could  be  entered  upon  the  bill  as  it  was  framed: 
Langmaid  v.  Eeed,  159  Mass.  409,  411,  34  X.  E.  593;  Com- 
monwealth V.  Suffolk  Trust  Co.,  161  Mass.  550,  37  N.  E.  757. 

1.  The  first  ground  of  demurrer  is  for  want  of  equity  and 
raises  the  question  whether  a  court  of  equity  has  jurisdiction  to 
enjoin  the  enforcement  of  a  common-law  judgment.  It  is  settled 
here  that  equity  has  that  power:  Currier  v.  Esty,  110  Mass. 
536;  Amherst  College  v.  Allen,  165  Mass.  178,  42  N.  E.  570. 
For  an  intelligent  statement  of  the  doctrine  and  citalion  of  the 
cases  see  Mr.  Merwin's  work  on  Equity,  sections  86,  87,  120, 
137-140,  142,  571,  844,  845. 
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The  facts  alleged  in  the  bill  bring  the  case  within  this  doc- 
trine. Their  substance  is  that  the  defendant  having  brought  a 
suit  at  law  against  the  plaintiff,  and  the  latter  having  both  a 
defense  and  a  counterclaim  which  could  be  pleaded  in  setoff^ 
the  parties  agreed  that  the  present  plaintiff  might  enter  hi? 
appearance  in  the  suit  at  law  at  any  time,  and  that  no  advan- 
tage should  be  taken  of  any  delay  in  that  regard;  that  a  default 
and  a  judgment  in  favor  of  the  plaintiff  at  law  having  been 
entered  under  a  general  order  soon  after  the  making  of  thi^i 
agreement,  without  the  knowledge  of  the  plaintiff  at  law  or  his 
attorneys  or  of  the  defendant  at  law,  and  more  than  two  years 
having  passed  since  the  entry  of  this  judgment,  the  judgment 
creditor  attempted  to  enforce  it  by  an  action  at  law  upon  the 
judgment. 

The  first  agreement  on  which  the  present  plaintiff  relies  was 
made  between  himself  and  the  attorneys  who  brought  the  action 
at  law,  and  was  in  ISTovember,  1895,  The  judgment  Avas  en- 
tered on  December  2,  1895.  The  fact  that  it  had  been  entered 
seems  to  have  been  unknown  to  all  parties  until  January,  1898. 
\ATien  it  became  known  to  the  parties  the  plaintiff  at  law  de- 
manded that  the  judgment  should  be  enforced  by  suit,  his  at- 
torneys on  the  other  hand  declared  that  the  entry  of  the  judg- 
ment was  contrary  to  the  understanding  and  agreement  made 
with  the  defendant  at  law,  and  endeavored  to  have  the  judg- 
ment vacated  and  the  case  brought  forward  for  trial.  Two 
separate  motions  looking  to  that  end  Avero  prepared  and  at- 
tempted to  be  filed  in  the  suit  at  law,  one  in  the  name  of  the 
])laintiff  and  another  in  the  name  of  the  defendant.  Tbe  mo- 
tion in  the  name  of  the  '*^^  plaintiff  at  law  the  clerk  would 
not  allow  to  be  filed.  The  motion  of  the  defendant  at  law 
was  indorsed  by  the  attorneys  of  the  other  party  with  a  state- 
ment that  it  might  be  filed  and  allowed  and  the  judgment  be 
vacated,  and  this  motion  was  put  upon  the  files  and  is  now 
with  the  papers  in  the  case.  In  this  situation  of  affairs,  the 
plaintiff  at  law  insisting  upon  enforcing  the  judgment,  his 
attorneys  withdrew  and  on  May  5,  1900,  he  brought  suit  upon 
the  judgment,  and  immediately  thereafter  the  present  plain- 
tiff brought  in  the  law  court  a  petition  to  vacate  the  judg- 
ment, and  an  action  of  contract  for  broach  of  the  agreement 
of  Xovember,  1895,  and  subsequently  on  December  13,  1900. 
brouglit  the  present  bill  upon  the  equity  side  of  the  same 
court. 
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On  May  11,  1901,  the  present  plaintiff  ha\nng  previously  been 
required  to  elect  between  his  remedies  by  petition  to  vacate  the 
judigment  and  by  the  present  bill,  and  his  action  at  law  for 
breach  of  the  agreement  of  November,  1895,  the  petition  to 
vacate  the  judgment  and  the  bill  in  equity  were  ordered  to  be 
consolidated  and  tried  together  but  without  prejudice  to  the 
right  of  the  present  plaintiff  to  elect  between  his  remedy  by 
petition  and  by  bill  in  equity. 

It  thus  appears  that  the  present  plaintiff  had  a  good  de- 
fense to  the  action  at  law.  The  attorneys  for  the  plaintiff  in 
that  action  gave  the  present  plaintiff  a  clear  assurance  in 
WTiting  that  no  advantage  should  be  taken  of  any  delay  in 
entering  an  appearance,  and  it  was  not  negligent  in  him  to 
rely  upon  that  assurance:  See  Pearce  v.  Olney,  20  Conn.  544; 
Metcalf  V.  Williams,  104  U.  S.  93;  Kent  v.  Eicards,  3  Md. 
Ch.  392.  When  he  discovered  that  the  judgment  had  been  en- 
tered it  was  already  too  late  to  have  it  vacated  upon  motion  or  by 
ordering  proceedings  for  review :  Eev.  Laws,  c.  193,  sees.  14,  22. 
Even  if,  as  we  do  not  decide,  the  judgment  was  one  "rendered 
in  the  absence  of  the  petitioner  and  without  his  knowledge,'^ 
so  that  his  petition  for  review  might  be  filed  within  one  year 
after  he  first  had  notice  of  the  judgment,  the  acts  of  the  at- 
torneys of  the  judgment  creditor  who  agreed  in  ^\Titing  that 
the  judgment  should  be  vacated  justified  him  in  omitting  to 
make  such  a  petition  until  the  attitude  and  acts  of  the  at- 
torneys were  repudiated  by  the  jud.srmcnt  creditor  himself. 
From  this  it  also  appears  that  the  ^^^  present  plaintiff  not 
only  had  a  good  defense  to  the  action  at  law,  but  also  that 
without  his  o^^^l  fault  or  negligence  he  was  unable  to  avail 
himself  of  that  defense  pending  the  suit  at  law,  and  that 
it  would,  because  of  the  assurances  of  the  attorneys  who  brought 
and  conducted  that  suit,  be  against  conscience  to  enforce  the 
judgment.  Therefore  the  demurrer  could  not  be  sustained 
on  the  ground  that  there  was  no  equity  in  the  bill:  See  ^Farine 
Ins.  Co^v.  Hodgson,  7  Cranch,  332,  336;  Hendrickson  v.  Hinck- 
ley, 17  How.  443.  445;  Crim  v.  Handley,  94  U.  S.  652;  Carring- 
ton  V.  Holabird.  17  Conn.  530;  Wingate  v.  Haywood,  40  X.  H. 
437,  441;  Hibbard  v.  Eastman,  47  N.  H.  507,  93  Am.  Dec. 
467. 

The  other  grounds  of  demurrer  are  that  the  bill  was  not 
filed  within  one  year  after  the  entry  of  the  judgment,  nor  with- 
iu  one  year  after  the  plaintiff  first  had  notice  of  it,  that  his 
remedy  is  barred  by  lapse  of  time  and  that  he  has  a  plain. 
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adequate  and  complete  remedy  at  law.  Lapse  of  time  of  itself 
could  be  no  bar  to  the  bill  while  the  plaintiff  had  a  remedy 
by  the  ordinary  proceedings  for  a  review  of  the  judgment  be- 
cause his  right  to  apply  to  the  equity  side  of  the  court  could 
not  arise  until  all  possible  proceedings  to  review  the  judg- 
ment upon  the  law  side  of  the  court  were  barred  by  the  expira- 
tion of  the  time  provided  by  statute  in  which  to  begin  such  pro- 
ceedings. There  is  no  statutory  provision  that  such  bills  in 
equity  shall  be  brought  within  a  certain  time.  Therefore  all 
the  considerations  urged  in  support  of  these  grounds  of  de- 
murrer resolve  themselves  into  the  single  defense  of  laches. 
In  our  opinion  it  was  not  laches  for  the  present  plaintiff  to 
rely  upon  the  assurances  of  the  attorneys  for  the  other  party 
up  to  the  time  when  they  informed  him  in  January,  1898,^  of 
the  entry  of  the  judgment,  nor  to  rely  upon  their  assurances 
that  the  judgment  should  be  vacated  and  upon  his  own  mo- 
tion to  vacate  it  assented  to  in  writing  by  the  attorneys  of  the 
judgment  creditor  until  the  time  when  they  withdrew  having 
found  that  the  judgment  creditor  repudiated  their  course  and 
was  determined  to  enforce  the  judgment  by  an  action.  The 
present  plaintiff  then  immediately  sought  to  enforce  his  rights 
by  legal  proceedings  and  has  since  prosecuted  them  without 
delay.  His  whole  course  of  action  has  been  such  that  upon 
the  demurrer  it  could  not  be  said  that  clearly  he  had  been 
guilty  of  laches,  and  upon  the  hearing  of  the  case  upon  the 
^^"^  merits  the  court  could  find  as  a  fact  that  he  had  not  been 
guilty  of  laches. 

The  remaining  question  is  as  to  the  substance  of  the  final 
decree.  It  enjoins  the  judgment  creditor  from  further  prose- 
cuting his  action  now  pending  upon  the  judgment,  and  further 
orders  that  with  the  consent  of  the  judgment  debtor  the  judg- 
ment may  be  vacated  on  motion  of  the  judgment  creditor  and 
that  thereupon  the  case  shall  be  restored  to  the  docket,  the 
answer  and  declaration  in  setoff  be  filed  and  the  action  pro- 
ceed to  trial. 

The  decree,  so  far  as  form  is  concerned,  is  justified  by  the 
frame  of  the  bill.  It  is  no  doubt  true  that  a  court  of  equity 
cannot  under  the  jurisdiction  now  invoked  set  aside  or  vacate 
the  judgment  at  common  law  of  another  distinct  court.  But 
the  court  which  entered  the  judgment  and  that  which  made  the 
decree  is  one  and  the  same  court.  Its  judgment  upon  the  law 
side  could  be  released  or  discharged  by  tlie  judgment  creditor. 
The  decree  provides  that  it   shall  be  vacated  only  upon  the 
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motion  of  the  party  in  whose  favor  it  was  entered  and  who  had 
power  to  discharge  it.  We  see  no  good  reason  why,  if  the 
«iame  court  which  entered  the  judgment  and  all  the  parties 
to  it  assent  in  writing  upon  the  record  that  the  judgment  shall 
he  vacated  and  the  case  brought  forward  and  tried,  this  can- 
not be  done. 

Order  overruling  demurrer  affirmed;  final  decree  for  plain- 
tiff affirmed. 


Relief  in  Eqitity  from  judgments,  other  than  by  appellate  proceed- 
ings, is  considered  in  the  monographic  note  to  Little  Eock  etc.  Ey. 
€o.  V.  Wells,  54  Am.  St.  Eep.  218-261.  One  of  the  most  frequent 
■cases  of  granting  equitable  relief,  so  it  is  stated  on  page  238  of 
this  note,  is  where  judgment  is  taken  contrary  to  some  agreement 
or  representation,  whereby  an  appearance  or  defense  is  prevented. 

Laches  and  Negligence  as  barring  relief  in  equity  from  judgments 
are  considered  in  the  monographic  note  to  Payton  v.  McQuown,  53 
Am.  St.  Eep.  444-453. 


MANDELL  v.  FOGa. 

[182  Mass.  582,  66  N.  E.  198.] 
HUSBAND  AND  WIFE— Conflict  of  Laws.— A  statute  of  the 
state  providing  that  the  property  both  of  the  husband  and  of  the 
wife  shall  be  chargeable  with  the  expenses  of  the  family  and  the 
education  of  the  children,  and  that  in  relation  thereto  they  may 
be  sued  jointly  or  severally  will  not  be  enforced  in  another  state, 
though  goods  were  bought  on  credit  in  the  first  named  state  by  the 
husband  when  both  he  and  his  wife  were  temporarily  therein. 
<p.    668.) 

J.  W.  Spaulding  and  E.  W.  Hunter,  for  the  plaintiff. 

J.  0.  Teele,  for  the  defendant. 

^^^  LOEIXG,  J.  This  is  an  action  brought  in  Massachusetts 
by  an  Illinois  corporation  to  recover  from  a  wife  the  price 
of  goods  sold  to  her  husband.  The  husband  was  a  citizen  of 
IVrassachusetts.  and  both  the  husband  and  the  wife  were  tem- 
porarily in  Chicago,  when  the  husband  bought  the  goods  of 
the  plaintiff.  At  the  trial  "the  plaintiff  conceded  that  there 
was  no  evidence  of  a  contract  liability  on  the  part  of  the  de- 
fendant, ....  but  ....  claimed  the  right  to  recover  in  this 
suit  by  virtue  of"  the  following  statute  of  Illinois,  which  was 
put   in    evidence:  ''The   expenses   of   the   family   and   of   the 
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education  of  the  children  shall  be  chargcahle  upon  the  property 
of  both  husband  and  wife,  or  of  either  of  them,  in  favor  of  cred- 
itors therefor,  and  in  relation  thereto  they  may  be  sued  jointly 
or  separately" :  111.  Eev.  Stats.,  c.  68,  sec.  15,  The  presiding 
judge  ruled  "that  no  recovery  could  be  had  under  that  statute^ 
either  on  these  pleadings  or  otherwise  on  the  evidence";  and 
thereupon  ordered  a  verdict  for  the  defendant  and  reported 
the  case  to  this  court. 

We   are   of   opinion  that   this   ruling   was   right. 

The  Illinois  statute  imposes  upon  the  wife  a  liability  for 
purchaser  made  by  her  husband  without  her  knowledge,  on 
proof  that  they  constituted  a  part  of  "the  expenses  of  the 
family.'^  Such  a  statute  is  founded  on  the  power  of  a  state 
to  regulate  the  duty  of  supporting  the  families  of  its  citizens. 
For  that  reason  it  may  be  doubted  whether  it  was  intended 
to  apply  to  citizens  of  other  states  "temporarily"  within  that 
state.  If  it  was  intended  to  apply  to  such  citizens,  it  is  not 
a  liability  which  will  be  enforced  by  the  courts  of  other  states. 

The  only  reason  urged  by  the  plaintiff  for  its  contention 
that  it  will  be  so  enforced  is  that  the  defendant  is  presumed 
10  have  known  the  law  when  the  goods  were  purchased,  and  the 
contract  being  made  under  the  law,  the  law  became  a  part  of 
it  and  ^s-*  Howarth  v.  Lombard,  175  Mass.  570,  56  X.  E. 
888,  applies.  Without  going  further,  the  fact  that  she  did 
not  make  the  purchase  is  enough  to  dispose  of  that  argument. 

The  entry  must  be,  judgment  on  the  verdict. 


Conflift  of  7vff(r.<?  as  aflfeeting  the  rights  and  liabilities  of  marrie  I 
women  is  considered  in  the  monographic  note  to  Locke  v.  McPherson,, 
85   Am.   St.   Eep.   552-578. 
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HALVOESEN  V.  MOOX  &  KERR  LUMBER  COMPAXY. 

[87  Minn.  18,  91  N.  W.  28.] 
EVIDENCE  —  Declarations  of  Decedents.  —  Declarations, 
■whether  verbal  or  written,  made  by  a  person  since  deceased, 
as  to  facts  presumably  within  his  knowledge,  if  relevant  to  the  mat- 
ter of  inquiry,  are  admissible  in  evidence  as  between  third  parties, 
when  it  appears  that  the  declaration  was  against  his  pecuniary  in- 
terest and  was  of  a  fact  in  relation  to  a  matter  of  which  he  was 
presumably  cognizant,  and  that  he  had  no  probable  motive  to  falsify 
the  fact  declared,     (pp.  671,  672.) 

M.  C.  Palmer,  J.  L.  Wasliburn  and  W.  D.  Bailey,  for  the 
appellant. 

J.  G.  Williams,  Towne  &  :\rerchant,  J.  Wickliam  and  Bill- 
ion &  Congdon,  for  the  respondent. 

i»  START,  C.  J.  On  Jnne  7,  1900,  a  building  of  which 
the  plaintiff  was  the  owner,  in  the  city  of  Virginia,  this  state, 
caught  fire  and  burned  down,  and  from  it  there  spread  a 
fire  which  consumed  a  large  part  of  the  city,  including  an- 
other and  distant  dwelling  owned  by  the  plaintiff.  At  the 
time  the  fire  broke  out  in  the  plaintiff's  building,  the  first  floor 
of  which  was  used  for  a  butcher-shop,  the  sawmill  plant  of 
the  defendant,  situate  some  half  a  mile  away,  was  in  flames 
from  a  fire  started  on  the  premises  of  the  defendant  in  or 
near  a  shavings  bin,  which  extended  to  its  planing  and  saw- 
mills. This  action  was  brought  to  recover  plaintiff's  dam- 
ages for  the  loss  of  both  his  buildings  upon  the  alleged  ground 
that  the  starting  of  the  fire  on  the  defendant's  premises  was 
due  to  its  negligence,  and  that  the  plaintiff's  building,  hereaf- 

l6G9) 
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tcr  referred  to  as  the  butcher-shop,  was  destroyed  by  fire  com- 
municated from  the  defendant's  burning  mills.  These  allega- 
tions were  put  in  issue  by  its  answer.  The  jury  returned  a 
verdict  for  the  plaintiff  for  five  thousand  two  hundred  and  fifty 
dollars,  and  the  defendant  made  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  not  justified  by  the  evidence, 
and  for  errors  of  law  occurring  at  the  trial,  specifying  them. 
Thereupon  the  trial  court  made  its  order  in  these  words :  "De- 
fendant's motion  for  a  new  trial  of  the  above-entitled  action 
is  hereby  granted."  Xo  memoranda  were  attached  thereto. 
The  plaintiff  appealed  from  the  order. 

In  view  of  the  form  of  the  order  and  the  provisions  of  Laws 
of  1901,  chapter  46,  we  cannot  presume  that  the  new  trial 
was  granted  upon  the  ground  that  the  verdict  was  not  justified 
by  the  evidence;  hence  we  do  not  consider  that  question,  but 
direct  our  attention  to  ^^  the  question  whether  any  errors  of 
la,w  were  committed  on  the  trial  which  justify  the  court's  or- 
der. 

On  the  trial  the  question  of  the  origin  of  the  fire  which 
destroyed  the  butcher-shop — whether  it  was  from  within  or 
from  without — was  an  essential  issue;  for,  if  such  fire  was 
started  inside  of  the  shop,  the  conclusion  would  necessarily 
follow  that  its  loss  was  not  due  to  the  fire  on  the  defendant's 
premises;  and  if  such  were  the  case  the  defendant  in  no  event 
could  be  held  liable  for  the  loss  of  the  plaintiff's  buildings. 
The  evidence  on  this  question  was  conflicting.  There  was 
evidence  on  the  part  of  the  defendant  tending  to  show  that 
the  fire  which  burned  the  butcher-shop  did  not  originate  from^ 
the  burning  of  its  mills,  but  that  it  originated  in  the  sausage- 
room  of  the  shop,  from  the  boiling  over  and  taking  fire  of 
grease  in  a  kettle  therein;  that  the  person  in  charge  of  the 
sausage-room  was  George  Schlink,  who  was  dead  at  the  time 
of  the  trial.  The  evidence  on  the  part  of  the  plaintiff  tended 
to  disprove  the  alleged  fact  that  the  origin  of  the  fire  was 
within  the  shop,  and  to  show  that  it  caught  fire  on  the  outside 
from  brands,  cinders,  and  sparks  from  the  defendant's  burning 
mills.  Thereupon  the  defendant  called  as  a  witness  iSTeil  Mc- 
Leod,  who  testified  that  he  knew  George  Schlink,  and  met  him 
in  the  city  of  Virginia  seventeen  days  after  the  fire,  and 
had  a  conversation  with  him  in  which  the  subject  of  the  fire 
was  referred  to.  He  was  then  asked  what  the  conversation 
was,  and  an  objection  to  the  question  was  made  by  the  plain- 
tiff and  sustained  by  the  court.     The   defendant  then  made 
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the  offer,  the  plaintiff  the  objection,  and  the  court  the  ruling, 
following :  "The  defendant  offers  to  prove  by  the  witness  on  the 
etand,  Neil  McLeod,  that  George  Schlink,  the  man  in  charge 
of  the  sausage-room  at  Halvorsen's  building,  stated  to  him, 
shortly  after  the  fire,  that  he  was  there  on  the  day  of  the  fire 
trying  lard  in  the  sausage-room;  that  when  the  alarm  was 
given  of  the  mill  fire,  he  left  the  lard  kettle  boiling  and  went 
out  to  see  the  mill  fire;  and  that  when  he  returned  the  lard 
kettle  had  boiled  over  and  set  the  room  and  building  on  fire. 
Objected  to  as  incompetent,  irrelevant,  and  immaterial  and 
hearsay;  doesn't  purport  to  be  any  statement  or  declaration  of 
any  person  made  in  the  presence  or  hearing  of  the  plaintiff. 
Objection  sustained." 

^*  The  rejection  of  this  evidence  was  assigned  as  error  on 
the  motion  for  a  new  trial.  The  understanding  of  counsel  on 
both  sides,  as  we  gather  from  the  briefs,  is  that  the  trial 
judge  granted  a  new  trial  of  the  action  because  he  was  of  the 
opinion  that  it  was  error  to  exclude  the  offered  evidence. 
However  this  may  be,  we  have  reached  the  conclusion  that  it 
was  error  to  reject  the  evidence,  and  that  it  justified  the  order 
granting  a  new  trial.  Confessedly  the  evidence  was  hearsay, 
l)ut  it  falls  within  a  necessary  and  established  exception  to 
the  general  rule  excluding  hearsay  evidence.  The  exception 
is  this :  Declarations,  whether  verbal  or  written,  made  by  a 
deceased  person,  as  to  facts  presumably  within  his  knowledge, 
if  relevant  to  the  matter  of  inquiry,  are  admissible  in  evidence 
as  between  third  parties,  when  it  appears  that  (a)  the  declarant 
is  dead;  (b)  the  declaration  was  against  his  pecuniary  inter- 
est; (c)  the  declaration  was  of  a  fact  in  relation  to  a  matter 
of  which  he  was  personally  cognizant;  (d)  the  declarant  had 
no  probable  motive  to  falsify  the  fact  declared:  Hosford  v. 
Eowe,  41  Minn.  245,  42  N.  W.  1018 ;  Baker  v.  Taylor,  54  Minn. 
71,  55  N.  W.  823;  Mahaska  County  v.  Ingalls,  16  Iowa,  81; 
1  Greenleaf  on  Evidence,  sec.  147 ;  3  Am.  Law  Eeg.,  N.  S.,  641 ; 
9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  8. 

Some  of  the  adjudged  cases  contain  statements,  some  of 
them  obiter,  to  the  effect  that  to  entitle  such  declarations  to 
be  admitted  in  evidence  it  must  appear  that  they  were  made 
before  there  was  any  controversy  as  to  the  matter  to  which 
they  relate.  Upon  principle  and  authority  it  must  be  held,  and 
we  so  hold,  that  the  true  test  is  not  whether  the  declarations 
were  made  ante  litem  motam,  but  whether  they  were  made  un- 
der circumstances  justifying  the  conclusion  that  there  was  no 
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probable  motive  to  falsify  the  facts  clcclarecl.  Tlie  existence 
or  nonexistence  of  a  controversy  at  the  time  a  declaration  was 
made  might  he  a  material  circumstance  to  enable  the  court  to 
determine  whether  there  was  any  prol)able  motive  for  the 
declarant  to  falsify  as  to  the  facts  declared.  Whether  the  fact 
tliat  the  declaration  was  made  after  a  controversy  arose  would 
tend  to  show  such  motive  would  depend  upon  the  character  and 
facts  of  each  particular  case.  In  a  case  involving  a  question 
of  pedigree  it  might,  for  it  is  natural  for  a  person  to  take  pride 
in  the  history  of  his  family,  and  to  talk  about  ^^  it ;  and  if  he 
never  made  any  statements  concerning  it  until  a  controversy 
arose,  it  would  be  unnatural.  But  in  other  cases  where,  as  in 
this  one,  the  effect  of  the  declaration  would  be  to  furnish 
evidence  of  facts  which  could  be  made  the  basis  of  a  pecuniary 
claim  against  the  declarant,  the  fact  that  a  controversy  had 
arisen  would  seem  to  negative  any  motive  to  falsify  the  facts 
against  himself. 

The  admissibility  of  the  offered  evidence  must  be  tested  by 
the  rule  we  have  stated.  There  is  no  controversy  as  to  the 
first  condition,  for  it  was  admitted  on  the  trial  that  the 
declarant  was  dead.  The  plaintiff  claims,  and  supports  his 
contention  by  an  ingenious  argument,  that  the  declaration  in 
question  was  not  against  the  pecuniary  interest  of  the  declarant. 
We  are  of  the  opinion  that  the  facts  claimed  to  have  been 
admitted  by  him,  taken  in  connection  with  the  fact  that  he 
had  charge  of  the  sausage-room,  furnished  the  basis  of  a 
pecuniary  claim  against  him  on  the  ground  of  his  negligence. 
The  declaration  was  admittedly  of  facts  relevant  to  the  is- 
sue, of  which  the  declarant  was  personally  cognizant.  And, 
lastly,  it  was  made  under  circumstances'  justifying  the  con- 
clusion that  there  was  no  probable  motive  to  falsify  the  facts 
declared.  It  follows  that  the  offered  evidence  of  the  declara- 
tions of  Schlink  was  admissible,  and  that  for  this  reason  the 
tiial  court  was  justified  in  granting  a  new  trial  of  the  action. 
Wliether  any  other  errors  of  law  were  committed  on  the  trial 
which  would  justify  the  order  granting  a  new  trial  we  do  not 
consider  or  determine,  as  it  is  unnecessary  to  do  so. 

Order  affirmed. 


DECLARATIONS   OF   PERSON    SINCE    DECEASED,    WHEN   AD- 
MISSIBLE AGAINST  THIRD  PERSONS. 

I.     Scope  of  Note. 
II.     General  Rule. 

a.    Prerequisites  Generally. 
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b.  Declarant  must  be  Dead. 

c.  Declarations  must  be  Against  Interest. 

d.  Knowledge  of  Declarant. 

e.  Declarant  must  have  no  Motive  to  Falsify. 
HI.    Declarations  as  to  Matters  of  Public  Interest. 
IV.     Declarations  as  to  Private  Boundaries. 

a.  Generally. 

b.  Prerequisites  to  Admission. 

c.  Declarations  must  be  Made  Before  Suit  Brought. 

d.  Knowledge  and  Want  of  Interest  Prerequisites. 

e.  Declarations  of  Deceased  Owners. 

f.  Declarations  of  Surveyors  and  Chainmen. 

I.  Scope  of  Note. 
The  discussion  here  will  be  confined  exclusively  to  the  considera- 
-tion  of  the  cases  involving  the  question  of  the  admissibility  in  evi- 
dence of  declarations  made  by  persons  since  deceased  for  the  pur- 
pose of  affecting  the  rights  of  third  persons  who  are  strangers  to 
the  declarant.  No  attempt  will  be  made  to  consider  the  admissibility 
of  such  declarations  as  affecting  the  rights  of  persons  who  are  privy 
in  bloodj  or  in  estate  with  the  deceased  declarant. 

n.    General  Rule. 

One  of  the  exceptions  to  the  rule  excluding  hearsay  evidence  is, 
that  declarations  or  statements,  whether  verbal  or  written,  made  by 
-a  person  since  deceased  against  his  interest,  as  to  facts  of  which 
he  is  presumed  to  have  had  competent  knowledge,  or  which  it  was 
his  duty  to  know,  are,  if  pertinent  to  the  matter  under  investigation, 
admissible  in  evidence  as  between  third  persons,  whether  made  at 
the  time  of  the  occurrence  of  the  fact  declared  or  subsequently: 
Field  V.  Boynton,  33  Ga.  239;  Friberg  v.  Donovan,  23  111.  App.  58, 
•62;  County  of  Mahaska  v.  Tngalls,  16  Iowa,  81;  Hosford  v.  Eowe, 
41  Minn.  248,  2  N.  W.  1018;  Baker  v.  Taylor,  54  Minn.  71,  55  N.  W. 
823;  Hinkley  v.  Davis,  6  N.  H.  210,  25  Am.  Dec.  457;  White  v. 
Chouteau.  1  E,  D.  Smith,  497;  McDonald  v.  Wesendouck,  30  Misc. 
Eep.  605,  62  N.  Y.  Supp.  764;  Peace  v.  Jenkins,  10  Ired.  355;  Trego 
V.  Huzzard.  19  Pa,  St.  441;  Taylor  v.  Gould,  57  Pa.  St.  153;  Gilchrist 
v.  Martin.  Bailey  Eq.  492;  Conger  v.  Daniel.  McMull.  Eq.  157.  This 
rule  has  been  stated  to  be  "that  one  of  the  exceptions  to  the  rule  ex- 
cluding hearsay  evidence  is  the  case  of  declarations  of  a  deceased 
person  having  peculiar  means  of  knowing  a  fact,  made  against  his 
pecuniary  interest,  the  law  being  that  such  declarations  are  admis- 
sible even  in  suits  in  which  neither  such  deceased  person  nor  anj'- 
one  claiming  under  him  was  or  is  a  party,  provided  such  deceased 
person  could  have  been  examined  in  regard  to  the  matter  in  his 
lifetime":  Friberg  v.  Donovan,  23  111.  App.  62.  To  the  same  ef- 
fect. White  v.  Chouteau,  1  E.  D.  Smith,  497;  and  again,  that  "it 
has  long  been  settled  as  one  of  the  exceptions  to  the  general  rule 
-excluding  hearsay  evidence  that  the  declarations  of  a  person,  since 
Am.  St.  Rep.,  Vol.  94—43 
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deceased,  against  his  interest  as  well  as  of  other  incidental  and  col- 
lateral facts  and  circumstances  contained  in  it  are  admissible  in. 
evidence,  irrespective  of  the  question  whether  any  privity  existed 
between  the  declarant  and  the  person  against  whom  it  is  offered, 
provided  the  declarant  had  peculiar  knowledge  or  means  of  know- 
ing the  matter  stated,  that  he  had  no  interest  to  misrepresent  it,, 
and  that  it  was  opposed  to  his  pecuniary  or  proprietary  interest": 
McDonald  v,  Wesendouck,  30  Misc.  Kep.  605,  62  N.  Y.  Supp.  764. 
The  entries  or  memorandum  made  by  a  person  in  the  course  of  his 
business,  and  against  his  interest  at  the  time  of  making  them  and 
who  is  since  deceased  are  admissible  as  evidence  in  a  suit  between 
third  parties:  Field  v.  Boynton,  33  Ga.  239.  In  Massachusetts,  th» 
doctrine  above  laid  down  has  not  met  with  full  approval,  so  far 
as  oral  declarations  are  concerned,  and  it  is  there  held  that  declara- 
tions of  persons  since  deceased  to  be  admissible  against  third  per- 
sons must  be  confined  to  entries  made  in  their  books  or  other  writ- 
ten memorandum  made  at  the  time  and  contrary  to  his  interest: 
Lawrence  v.  Kimball,  1  Mete.  524;  Framingham  Mfg.  Co.  v.  Barnard,, 
2  Pick.  532. 

a.  Prerequisites  Generally. — In  order  that  declarations,  verbal  or 
written,  of  a  person,  since  deceased,  may  be  received  in  evidence 
in  an  action  between  third  persons,  they  must  be  accompanied  by 
the  following  prerequisites:  I.  The  declarant  must  be  dead;  2.  The 
declaration  must  be  against  the  pecuniary  interest  of  the  declarant 
at  the  time  it  was  made;  3.  The  declaration  must  be  of  a  fact  in  re- 
lation to  a  matter  concerning  which  the  declarant  was  immediately 
and  personally  cognizable;  and  4.  The  court  should  be  satisfied  thrt- 
the  declarant  had  no  probable  motive  to  falsify  the  fact  declared: 
County  of  Mahaska  v.  Ingalls,  16  Iowa,  81;  Baker  v.  Taylor,  54  Minn. 
73,  55  N.  W.  823.  To  render  an  entry  or  declaration  of  a  person 
since  deceased  admissible  against  a  third  person,  it  must  appear 
first,  to  have  been  made  without  any  interest  to  falsify  the  fact; 
second,  in  cases  depending  upon  hearsay,  that  it  was  made  against 
the  interest  of  the  declarant,  and,  third,  that  the  entry  or  declaratioa 
itself  is  so  ancient  as  to  preclude  all  suspicion  that  it  was  manu- 
factured for  the  occasion.  And  the  cases  in  which  such  entries  or 
declarations  are  generally  admissible  are  those  in  which  they  aro 
offered  (1)  to  aid  or  to  repel  a  legal  presumption  from  lapse  of  time; 
(2)  to  give  character  to  an  ancient  possession  or  to  make  out  an 
ancient  title;  (3)  to  corroborate  or  repel  a  conclusion  arising  from 
other  testimony  as  to  long  past  event  or  fact,  and  (4)  to  give  char- 
acter to  an  actual  recent  possession,  and  thereby  show  a  right  of 
property  in  a  third  person:   Gilchrist  v.  Martin,  1  Bailey  Eq.  492. 

b.  Declarant  must  be  Dead.— The  declarations  or  statements  of 
persons  are  admissible  in  evidence  in  many  cases  against  third  per- 
sons  when   they   appear    to   have   been   made   against   their   interest,. 
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but  in  all  such  cases  tlie  declarant  must  be  shown  to  be  deceased 
at  the  time  of  the  trial:  Lowry  v.  Moss,  1  Strob.  63;  Davis  v.  Fuller, 
12  Vt.  178,  36  Am.  Dec.  334.  Mere  absence  from  the  jurisdiction 
will  not  answer,  and  it  is  probable  that  the  courts  would  not  De 
inclined  to  relax  the  rule  so  as  to  dispense  with  proof  of  the  death 
of  the  declarant,  except  it  may  be  in  the  case  of  confirmed  insanity: 
County  of  Mahaska  v.  Ingalls,  16  Iowa,  96. 

c.  Declaration  must  be  Against  Interest.— The  declaration  of  a 
person,  since  deceased,  to  be  admissible  in  evidence  against  a  third 
person,  must  always  be  made  against  the  interest  of  the  declarant 
at  the  time  and  that  interest  must  be  a  pecuniary  or  proprietary 
one.  That  it  would  have  subjected  the  declarant  to  penal  conse- 
quences is  not  sufficient,  although  this  would  add  to  the  weight  of  the 
testimony,  and  the  conflict  of  the  declaration  with  such  interest  of 
the  declarant  must  be  clear  and  undoubted,  as  this  is  the  main  ground 
upon  which  the  admissibility  of  this  species  of  evidence  rests:  County 
of  Mahaska  v.  Ingalls,  16  Iowa,  96;  Stockton  v.  Williams,  Walk. 
(Mich.)  120.  But  on  the  other  hand,  it  has  been  held  that  voluntary 
admissions  made  by  a  deceased  person  against  his  interest  of  an  act 
subjecting  him  to  infamy  and  punishment  is  admissible  as  evidence 
of  a  fact  between  third  persons:  Coleman  v.  Frazier,  4  Eich.  146, 
63  Am.  Dec.  727. 

As  a  general  rule,  the  declarations  of  a  third  person  are  regarded 
as  mere  hearsay,  and  are  not  competent  evidence,  yet  they  become 
competent,  as  the  best  evidence  of  which  the  nature  of  the  case 
will  admit,  when  it  is  shown  that  they  were  against  the  interest 
of  the  declarant  when  made,  that  he  had  competent  knowledge  of 
the  facts  stated,  and  that  he  has  since  deceased:  Humes  v.  O 'Bryan, 
74  Ala.  64;  McDonald  v.  Wesendouck,  30  Misc.  Eep.  605,  62  N.  Y. 
Supp.  764.  A  declaration  made  by  a  stranger  to  the  controversy  now 
dead  and  against  his  pecuniary  interest,  may  be  admitted  as  evidence 
to  show  the  existence  of  a  fact  relevant  to  such  controversy  as  au 
exception  to  the  rule  excluding  hearsay:  Bartlett  v.  Patton,  33  W. 
Va.  72,  10  S.  E.  21.  Declarations  of  a  person  since  deceased,  mads 
when  he  was  in  the  possession  of  real  estate,  in  reference  to  his  title 
thereto,  or  the  manner  of  such  possession,  which  were  against  his 
interest,  may  be  given  in  evidence  in  an  action  between  third  per- 
sons when  the  title  comes  in  question:  Walsh  v.  Wheelright,  96  Me. 
174,  52  Atl.  649;  Currier  v.  Gale,  14  Gray,  504,  77  Am.  Dec.  343;  Lyou 
V.  Kicker,  141  X.  Y.  225,  36  X.  E.  189,  Thus  declarations  of  a  de- 
ceased owner  of  land,  made  while  in  possession  and  in  disparagement 
of  his  title  thereto,  are  admissible  in  evidence  for  or  against  third 
persons  or  strangers:  McLeod  v.  Swain,  87  Ga,  156,  27  Am.  St.  Eep. 
229,  13  S.  E.  315.  Declarations  and  entries  by  a  person  since  de- 
ceased, against  his  interest,  and  not  made  with  a  view  to  pending 
litigation,    are    competent    evidence    against    third    persons,    as    to    a 
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question  pertinent  to  the  matter  under  inquiry:  Cunningham  v.  Schley, 
41  Ga.  426.  Entries  in  the  books  of  a  person,  since  deceased,  made 
by  him,  admitting  or  declaring  facts  at  the  time  against  his  interest, 
such,  for  example,  as  charge  him  with  sums  of  money  in  favor  of 
other  parties,  are,  upon  the  ground  of  being  against  his  interest, 
admissible  in  actions  between  other  parties:  Kand  v.  Dodge,  17  N. 
H.  343.  A  written  memorandum,  made  by  an  oflScer  against  his 
interests,  in  respect  to  a  matter  pertaining  to  his  official  duty,  is, 
after  hia  death,  evidence  as  well  of  the  fact  against  his  interest  as 
of  other  incidental  facts  and  circumstances  contained  in  it,  and  is 
admissible  irrespective  of  the  question  whether  any  privity  exists 
between  the  officer  and  the  party  against  whom  it  is  offered:  Living- 
ston V.  Arnoux,  56  N.  Y.  507.  Thus  in  an  action  to  enjoin  the  sale 
of  real  estate  for  delinquent  taxes,  evidence  by  plaintiff  that  prior 
to  the  purchase  of  such  property  he  was  informed  by  the  deputy 
treasurer,  since  deceased,  that  such  taxes  had  been  paid,  is  properly 
admitted  as  being  declarations  against  the  interest  of  such  officer 
and  relating  to  a  fact  about  which  he  possessed  competent  knowledge: 
Keesling  v,  Powell,  149  Ind.  372,  49  N.  E.  265.  Such  declarations 
to  be  admissible  must  be  made  in  the  line  of  the  declarant's  duty, 
and  a  written  memorandum  by  a  person,  since  deceased,  relating  to 
the  position  of  a  house,  which  position  is  a  point  in  controversy,  is 
not  admissible  against  a  third  person  when  not  made  in  the  course 
of  the  declarant's  business  or  duty:  Jacob  Tome  Institute  v.  Davis, 
87  Md.  591,  41  Atl.  166. 

d.  Knowledge  of  the  Declarant.— To  authorize  the  admission  of 
the  declarations  of  a  deceased  person  against  third  persons,  on  the 
ground  that  they  were  made  against  his  interest,  it  should  appear 
that  he  had  peculiar  means  of  knowledge  of  the  subject  matter  of  the 
declarations.  There  should  be  a  presumption  of  actual  knowledge 
arising  from  his  immediate  connection  with  the  transaction  or  from  a 
duty  to  know  the  fact.  A  mere  inference  from  the  evidence  that  he 
might  have  known,  or  very  probably  would  have  known,  will  not  suf- 
fice: Bird  V.  Hueston,  10  Ohio  St.  418.  The  cases  generally  maintain 
that  to  make  such  declarations  admissible  they  must  be  of  a  fact  or 
facts  in  relation  to  a  matter  concerning  which  the  declarant  was  im- 
mediately and  personally  cognizable:  County  of  Mahaska  v.  Ingalls, 
16  Iowa,  96;  Baker  v.  Taylor,  54  Minn.  73,  55  X.  W.  823;  Hinkley  v. 
Davis,  6  N.  H.  210,  25  Am.  Dec.  457;  McDonald  v.  Wesendouck,  30 
Misc.  Rep.  605,  62  N.  Y.  Supp.  764;  Cruger  v.  Daniel,  McMull.  Eq. 
157. 

e.  Declarant  must  have  no  Motive  to  Falsify.— In  order  that  dec- 
larations made  by  persons,  since  deceased,  may  be  admissible  against 
third  person,  it  is  necessary,  in  addition  to  the  foregoing  prerequisites, 
that  the  court  should  be  satisfied,  under  the  circumstances  of  each 
particular  case,  that  there  was  no  probable  motive  to  falsify  the  fact 
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declared,  as  where  the  declaration  was  made  ante  litem  motam  or 
at  a  period  so  remote  as  to  preclude  any  suspicion  that  it  was  man- 
ufactured for  the  occasion:  County  of  Mahaska  v.  Ingalls,  16  Iowa, 
96;  Baker  v.  Taylor,  54  Minn.  73;  Hinkley  v.  Davis,  6  N.  H.  210,  25 
Am.  Dec.  457;  McDonald  v.  Wesendouck,  30  Misc.  Eep.  605,  62  N.  Y. 
Supp.  764.  To  render  such  entry  or  declaration  admissible  against 
a  third  person,  it  must  appear  to  have  been  made  without  any  in- 
terest to  falsify  the  fact:  Gilchrist  v.  Martin,  Bailey  Eq.  492.  If 
the  declarant  is  shown  to  have  been  in  a  position  to  know  the  truth 
of  his  declarations,  and  to  have  been  without  interest  or  motive  to 
declare  anything  but  the  truth,  and  his  declarations  were  anciently 
made,  they  are  admissible  against  third  persons:  Lewis  v.  Burgess, 
22  Tex.  Civ.  App.  253,  54  S.  W.  609. 

m.   .Declarations  as  to  Matters  of  Public  Interest. 

Another  exception  to  the  rule  excluding  the  declarations  of  third 
persons  as  hearsay  exists  in  the  case  of  declarations  of  third  persons 
or  persons  supposed  to  be  dead,  showing  reputation  as  to  matters  of 
public  or  general  interest,  and  the  rule  prevails  that  matters  of  a 
public  or  general  interest  may  be  proved  by  the  declarations  of  per- 
sons since  deceased,  who  were  in  a  situation  to  have  knowledge  of 
them:  Wooster  v.  Butler,  13  Conn.  309;  Southwest  School  Dist.  v.  Will- 
iams, 48  Conn.  504;  Lawrence  v.  Tennant,  64  N.  H.  532,  15  Atl,  543; 
McKinnon  v.  Bliss,  21  N.  Y.  206;  Borough  of  Birmingham  v.  Ander- 
son, 40  Pa.  St.  507;  Ellicott  v.  Pearl,  10  Pet.  412;  Shutte  v.  Thompson, 
15  Wall.  151.  This  rule  is  applied  when  it  is  sought  to  establish  a 
boundary  of  public  interest:  Shutte  v.  Thompson,  15  Wall.  152.  Thus 
declarations  of  persons  since  deceased  are  admissible  to  prove  the  or- 
iginal location  of  a  highway:  Wooster  v.  Butler,  13  Conn.  309;  Law- 
rence V.  Tennant,  64  N.  H.  532,  15  Atl.  543.  Declarations  on  the  ques- 
tion of  the  boundary  of  an  estate  or  a  highway,  of  a  person  since  de- 
ceased, who  was  in  a  situation  to  be  acquainted  with  the  matter,  and 
who  was  at  the  time  free  from  any  interest  therein,  are  admissible 
against  third  persons,  whether  the  boundary  is  one  of  general  and 
public  interest,  or  is  between  the  estates  of  private  proprietors.  Their 
admissibility  is  not  affected  by  the  fact  that  they  were  reduced  to 
writing  and  made  under  oath  in  another  judicial  proceeding,  nor  is 
their  admissibility  affected  by  the  fact  that  they  were  not  part  of 
the  original  res  gestae:  Morton  v.  Folger,  15  Cal.  275;  Cornwall  v. 
Culver,  16  Cal.  434;  People  v.  Velarde,  59  Cal.  457;  Adams  v. 
Stanyan,  24  N.  H.  405;  Stroud  v.  Springfield,  28  Tex.  649.  In  such 
cases  the  declarant  must  be  shown  to  have  had  a  knowledge  of  the 
matter.  Thus,  where  the  boundary  line  of  a  county  can  be  proved 
bv  reputation,  the  proof  must  be  confined  to  the  declarations  of 
persons  having  knowledge  of  the  matter  and  who  are  since  deceased: 
Lay  V.  Neville,  25  Cal.  546;  McKinnon  v.  Bliss,  21  N.  Y.  207.     It  ia 
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only  of  comparatively  late  years  that  the  declarations  of  a  person  since 
deceased  have  been  admitted  to  prove  matters  of  private  interest  or 
boundaries,  as  the  earlier  cases  show  no  relaxation  of  the  rule  that 
such  declarations  were  not  admissible  as  to  matters  of  mere  private 
interest  respecting  which  it  was  said  no  trustworthy  reputation 
was  likely  to  arise:  Chapman  v.  Twitchell,  37  Me.  59,  58  Am.  Dec. 
773;  Ellicott  v.  Pearl,  10  Pet.  412. 

IV.  Declarations  as  to  Private  Boundaries, 
a.  Generally. — As  a  general  rule,  the  declarations  of  a  third  per- 
son, since  deceased,  on  a  question  of  boundary  between  the  estates 
of  private  proprietors,  is  admissible  in  a  controversy  between  them, 
provided  the  declarant  was  at  the  time  in  a  situation  to  be  acquainted 
with  the  matter  and  was  free  from  any  interest  therein.  Such  evi- 
dence is  admissible  as  hearsay  from  the  necessity  of  the  case,  la 
other  words,  the  declarations  of  deceased  persons  as  to  private 
boundaries,  though  not  made  upon  the  land,  are  admissible  on  an  issue 
between  parties  not  privy  in  estate  to  them,  if  the  declarants  had 
means  of  knowledge  as  to  such  boundaries  and  no  apparent  interest 
to  misrepresent:  Morton  v.  Folger,  15  Cal.  275;  Whalen  v.  Nisbet, 
95  Ky.  464,  26  S.  W.  188;  Lawrence  v.  Tennant,  64  N.  H.  532,  15 
Atl.  543;  Hartzog  v.  Hubbard,  19  X.  C.  (2  Dev.  &  B.)  241;  Sasser 
V.  Herring,  3  Dev.  342;  Scoggin  v.  Dalrj-mple,  7  Jones,  46,  52  N.  C. 
46;  Halstead  v.  Mullen,  93  X.  C.  252;  Caufman  v.  Presbyterian  Congre- 
gation, 6  Binn.  59;  Bender  v.  Pitzer,  27  Pa.  St.  333;  Evans  v.  Hurt, 
34  Tex.  Ill;  Smith  v.  Eussell,  37  Tex.  247.  On  questions  of  private 
boundaries,  declarations  of  persons  since  deceased  "who  were 
in  a  position  to  possess  information  on  the  subject  and  who 
were  not  interested,  are  admissible  in  evidence,  even  when  the  declara- 
tions were  not  part  of  the  original  res  gestae.  At  common  law  such 
evidence  was  only  admissible  in  cases  involving  questions  of  general 
or  public  interest,  but  was  not  allowed  for  the  purpose  of  establish- 
ing the  boundaries  of  private  estates.  The  tendency  of  American 
decisions  has  been  to  disregard  this  distinction,  and  to  admit  such 
evidence  on  questions  of  private  as  well  as  public  boundaries.  This 
tendency  is  the  result  of  the  necessity  of  resorting  to  this  character 
of  evidence  occasioned  by  the  constant  destruction  of  landmarks  i'l 
this  country,  in  consequence  of  the  perishable  nature  of  their  ma- 
terials and  of  the  settlement  and  improvement  of  the  lands,  by  reaso.i 
of  which  it  is  indispensible  in  many  cases  that  hearsay  or  reputation 
should  be  received  to  establish  old  boundaries":  Stroud  v.  Springfieir;, 
28  Tex.  650.  The  declarations  of  a  person  since  deceased  is  admissible 
to  establish  a  corner  tree,  which  was  not  in  view  at  the  time  of  the 
declaration,  but  the  position  of  which  was  so  described  by  the 
declarant  as  to  enable  the  witness,  to  whom  lie  made  the  declaration, 
to  find  it:   Scoggin  v.  Dalrymple,  7  Jones,  46.     And  it  is  competent 
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to  prove  the  statements  of  persons  since  deceased  as  to  where  corner 
or  line  trees,  which  are  gone,  originally  stood:  Whalen  v.  Nisbet,  95 
Ky.  464,  26  S.  W.  18S.  The  declarations  of  a  person,  since  deceased, 
touching  the  locality  of  a  boundary  line  between  adjoining  owners 
are  admissible  when  such  declarant  was  an  adjoining  owner,  who 
pointed  out  the  line  at  the  time:  Bender  v.  Pitzer,  27  Pa.  St.  333.  Aa 
exception  to  the  above  rule  exists  in  some  jurisdictions,  and  these 
maintain  the  doctrine  that  in  order  to  make  declarations  of  a  person 
since  deceased,  evidence  as  to  private  boundaries  between  third  per- 
sons, the  declarant  must  at  the  time  of  making  the  declaration  have 
been  the  owner  or  in  possession  of  the  land.  Hence,  these  cases 
assert  that  in  questions  of  private  boundary,  the  declaration  of  a 
person  since  deceased  of  particular  facts,  as  distinguished  from  repu- 
tation, is  not  admissible  against  third  persons,  unless  it  is  shown  that 
the  declarant  had  knowledge  of  that  whereof  he  spoke,  and  was  then 
on  the  land  as  owner,  or  in  possession  of  it,  and  was  pointing  out 
and  marking  the  boundary  or  discharging  some  duty  in  relation 
thereto:  Chapman  v.  Twitchell,  37  Me.  59,  58  Am,  Dee.  773;  Bartlett 
v.  Emerson,  7  Gray,  174;  Long  v.  Colton,  116  Mass.  414;  Clements  v. 
Kyles,  13  Gratt.  408;  Connecticut  v.  Peyton,  102  U.  S.  333.  In  Whitney 
V.  Bacon,  9  Gray,  206,  69  Am.  Dec.  281,  it  was  held  evidence  of 
declarations  as  to  boundaries  is  inadmissible  unless  made  by  a  person 
when  in  possession  and  claiming  as  owner,  and  unless  the  boundary 
line  was  pointed  out  at  the  time  the  declarations  were  made.  Wherft 
made  by  one  since  deceased,  who  had  previously  occupied,  but  never 
owned  the  land,  and  who  had  ceased  to  occupy  it  at  the  time  of  the 
declarations,  they  are  inadmissible  against  a  subsequent  owner.  And 
in  Curtis  v.  Aaronson,  49  N.  J.  L.  68,  60  Am.  Kep.  584,  7  Atl.  886,  it 
was  also  held  that  declarations  as  to  boundaries  by  a  person  since 
deceased,  who  was  never  the  owner  of  the  premises,  and  not  made 
in  the  performance  of  any  act  in  respect  to  such  boundaries,  are  in- 
admissible in  evidence:  See  the  note  to  this  case  collecting  the  cases 
and  containing  a  discussion  of  the  subject:  Curtis  v.  Aaronson,  60 
Am.  Eep.  589-591. 

b.  Prerequisites  to  Admission.— Declarations  of  persons  since  de- 
ceased, who  had  actual  knowledge  as  to  the  location  of  an  ancient 
boundary  between  individual  proprietors,  or  who  had  peculiar  means 
of  knowledge,  so  that  it  may  fairly  be  inferred  that  they  had  actual 
knowledge,  made  at  a  time  when  they  had  no  interest  to  misrepresent, 
and  made  when  upon  or  in  the  immediate  vicinity  of  the  line,  and 
when  pointing  it  out,  may  be  received  as  to  the  location  of  such  line, 
when  from  lapse  of  time  there  can  be  no  reasonable  probability  thac 
evidence  can  be  obtained  from  those  who  had  actual  knowledge  on 
the  subject:  Barrett  v.  Kelly,  131  Ala.  378,  30  South.  824;  Wood  v. 
Willard,  37  Vt.  377,  86  Am.  Dec.  716.  To  render  admissible  the 
declarations  of  persons  as  evidence,  other  than  the  owner  who  was 
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in  possession  at  the  time  of  making  the  declaration,  for  the  purpose 
of  showing  ancient  boundary  lines  between  third  persons,  it  must  bo 
shown  that  the  declarant  is  dead  and  that  he  had  an  opportunity 
to  know  and  prima  facie  had  the  knowledge  whereof  he  speaks  and 
had  been  on  the  land  at  the  time  of  making  the  declarations,  or  was 
in  possession  of  it  when  he  made  them:  Barrett  v.  Kelly,  131  Ala. 
378,  30  South.  824.  In  order  to  lay  the  foundation  for  the  introduction 
of  the  declaration  of  a  person  since  deceased,  as  to  a  boundary  in 
an  action  between  third  persons,  it  must  be  shown  that  the  de- 
clarant is  dead,  and  that  he  had  actual  knowledge  of  the  fact  de- 
clared, or  that  he  had  means  from  which  such  knowledge  could 
be  inferred:  Miller  v.  Wood,  44  Vt.  378. 

c.  Declarations  Must  be  Made  Before  Suit  Brought.— In  order 
that  declarations  made  by  a  person  since  deceased  concerning  a  pri- 
vate boundary,  may  be  admissible  between  third  persons,  such  dec- 
larations must  have  been  made  ante  litem  motam,  and  by  a  person 
who  has  since  died:  Barrett  v.  Kelly,  131  Ala.  378,  30  South.  824; 
Choate  v.  Spear.  3  McCord  (S.  C),  227,  15  Am.  Dec.  627;  Daney  v. 
Sugg,  2  Dev.  &  B.  515;  Bethea  v.  Byrd,  95  N.  C.  309,  59  Am.  Kep. 
240;  Hunnicutt  v.  Peyton,  102  U.  S.  364.  But  the  declarations  of  a 
disinterested  person  since  deceased,  made  before  a  controversy  has 
arisen  in  reference  to  private  boundaries,  are  admissible  in  evidence 
against  tl}ird  parties:  Whitehurst  v.  Pettipher,  87  N.  C.  179,  42  Am, 
Eep.  520;  Moul  v.  Hartman,  104  Pa.  St.  43.  Evidence  of  declarations 
made  ante  litem  motam  to  show  private  boundaries,  pro(5eeding  from 
aged  and  disinterested  persons,  since  dead,  are  admissible:  Smitli  v. 
Headrick,  93  N.  C.  210.  In  an  action  of  ejectment  the  declarations 
of  deceased  persons,  as  to  the  location  of  a  corner,  or  boundary  of 
land,  made  previous  to  the  commencement  of  the  litigation,  is  com- 
petent evidence,  when  pertinent  to  the  issue  between  third  persons: 
McCloud  V.  Mynatt,  2  Cold.  163.  Evidence  of  declarations  of  an  olJ 
inhabitant  since  deceased  in  respect  to  the  location  of  boundriry  lines 
made  ante  litem  motam,  cannot  be  impugned  by  evidence  of  later 
inconsistent  declarations  made  by  him  after  the  controversy  between 
the  parties  to  the  suit  had  arisen,  although  before  any  suit  was 
brought,  and  without  knowledge  of  any  dispute  regarding  such  bound- 
ary line:   Hamilton  v.  Smith,  74  Conn.  374,  50  All.  884, 

d.  Knowledge  and  Want  of  Interest  Prerequisites.— One  of  the 
conditions  upon  which  the  declarations  of  deceased  persons  in  relation 
to  the  location  of  boundary  lines  and  monuments  are  received  in 
evidence,  is,  that  it  shall  be  shown  that  they  had  knowledge  of  such 
lines  and  monuments  at  the  time  of  making  the  declarations  to  be 
proved.  Such  knowledge  cannot  be  shown  by  what  they  said,  it  must 
be  proved  by  other  means:  Hadley  v.  Howe,  46  Vt.  142.  But  in 
Smith  V.  Headrick,  93  N.  C.  210,  it  was  held  that  it  is  not  necessary 
to   show   the   knowledge   or   means    of  information   of  such   deceased 
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declarant  to  make  the  declaration  admissible,  and  that  if  such  knowl- 
edge or  means  of  information  are  not  shown,  it  goes  to  the  weight 
and  not  to  the  admissibility,  of  such  evidence.  It  is  also  prerequi- 
site to  the  admission  of  such  declarations  as  evidence  against  a  third 
person  that  the  declarant  should  have  had  no  interest  to  misrepfesent 
at  the  time  the  declarations  were  made,  because  if  the  circumstances 
and  his  situation  at  the  time  show  that  he  had  an  interest  to  make 
a  false  representation  as  to  a  corner  or  a  boundary  lino,  such  declara- 
tions are  inadmissible:  Porter  v.  Warner,  2  Eoot,  22;  Shepherd  v. 
Thompson,  4  N.  H.  213;  Caldwell  v.  Neely,  81  N.  C.  114;  Corbleys  v. 
Eipley,  22  W.  Va.  154,  46  Am.  Eep.  502.  It  seems  that  the  declara- 
tion of  a  person  since  deceased  as  to  a  boundary  is  not  admissible, 
unless  it  is  shown  that  he  was  disinterested  at  ihe  time  of  making  it: 
Scaife  v.  Western  etc.  Land  Co.,  90  Fed.  238-.  The  cases  are  gener- 
ally agreed  that  the  declarations  of  deceased  persons  wlio  were  dis- 
interested at  the  time  that  the  declarations  were  made  in  rospect  to 
the  location  of  boundary  lines  and  corners  of  land,  are  competent 
evidence  to  prove  their  location  as  against  third  persons,  provided 
the  declarant  had  knowledge  or  an  opportunity  to  be  informed  in 
respect  thereto:  Morton  v.  Folger,  15  Cal.  275;  Cornwall  v.  Culver,  16 
Cal.  424;  Great  Falls  Co.  v.  Worster,  15  N.  H.  412;  Smith  v.  Powers, 
15  N.  H.  546;  Melvin  v.  Marshall,  22  N.  H.  379;  Adams  v.  Stanyan, 
24  N.  H.  405;  Bethea  v.  Byrd,  95  N.  C.  309,  59  Am.  Eep.  240;  Choate 
V.  Spear,  3  McCord,  227,  15  Am.  Dec.  627;  Stroud  v.  Springfield, 
28  Tex.  649;  Tucker  v.  Smith,  68  Tex.  473,  3  S.  W.  671.  Upon  the 
question  of  ancient  boundaries  or  corners,  the  declarations  of  persons 
since  deceased  as  to  such  boundaries  or  corners  may  be  given  ia 
evidence  against  strangers,  provided  such  persons  had  peculiar  means 
of  knowledge  of  the  fact  in  question  and  the  declarations  are  not 
open  to  the  suspicion  of  bias  from  interest.  Such  are  the  declarations 
of  surveyors  or  chain-carriers  engaged  in  the  original  survey,  tha 
owner  of  the  tract,  or  of  an  adjoining  tract  calling  for  the  same 
boundaries,  tenants,  processioners  and  others  possessed  of  accurata 
information  of  the  fact:  Fry  v.  Stowers,  92  Va.  13,  22  S.  E.  500;  Hill 
V.  Proctor,  10  W.  Va.  59.  In  such  case  declarations  of  a  former 
owner  are  admissible  in  evidence,  though  he  did  not  live  on  the  land 
and  perhaps  never  saw  it:  Fry  v.  Stowers,  92  Va.  13,  22  S.  E.  500. 

e.  Declarations  of  Deceased  Owners.— The  declarations  of  persons 
made  while  in  possession  of  land  owned  by  them  pointing  out  the 
boundaries  on  the  land  itself,  and  who  are  deceased  at  the  time  o? 
the  trial  of  such  boundaries,  between  third  persons  are  admissible 
in  evidence,  if  nothing  appears  to  show  that  they  were  interested  in 
pointing  out  such  boundaries  and  it  does  appear  that  they  possessed 
knowledge  on  the  subject  at  the  time  of  making  such  declarations, 
and  it  need  not  appear  affirmatively  that  such  declarations  were  made 
in  restriction  of  or  against  their  rights.     In  other  words,  the  declara- 
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tions  of  deceased  owners  of  land  are  admissible  as  to  the  boundaries 
of  their  land  as  against  third  persons,  when  it  appears  from  their 
situation  that  they  had  the  means  of  knowledge  and  no  interest  to 
misrepresent,  especially  when  the  declarations  are  in  disparagement 
of  their  title:  Eoyal  v.  Chandler,  83  Me.  150,  21  Atl.  842;  Sinrpson 
V.  Blaisdell,  85  Me.  197,  35  Am.  St.  Eep.  348,  27  Atl.  101;  Smith 
V,  Forrest,  49  N.  H.  230;  Beard  v.  Talbot,  Cooke  (Tenn.)  142,  Fed. 
Gas.  No.  1182;  Hurt  v.  Evans,  49  Tex.  311;  Whitman  v.  Haywood, 
77  Tex.  557,  14  S.  W.  166;  Fry  v.  Stowers,  92  Va.  13,  22  S.  E.  500; 
Hill  V.  Proctor,  10  W.  Va.  59.  The  declaration  of  an  owner  of  land 
since  deceased,  locating  an  angle  of  an  adjoining  tract  is  admissible, 
although  the  corner  so  established  is  coincident  with  one  of  his  own 
boundaries,  where  both  parties  to  the  action  place  the  corner  in  the 
declarant's  line,  and  it  is  immaterial  to  him  at  what  point  it  is  fixed: 
Mason  v.  McCormick,  85  N.  C.  226.  The  declarations  of  an  owner  of 
land  since  deceased  as  to  the  corners  of  tract  of  which  he  was  in 
possession  at  the  time  they  were  made,  are  admissible  in  a  contest 
as  to  the  location  of  such  corners  and  lines  between  third  persons: 
Hurt  V.  Evans,  49  Tex.  311.  The  declarations  of  persons  who  hav9 
since  died  and  who  had  peculiarly  good  means  of  knowledge  on  the 
subject,  made  when  they  had  no  interest  in  misrepresenting  the  truth 
on  questions  of  landmarks  and  boundaries  or  as  to  the  place  of  a 
government  corner,  are  admissible  as  evidence  on  the  question  as 
against  strangers  and  this  rule  applies  to  the  declarations  of  a  de- 
ceased owner  of  land  as  to  an  adjoining  corner  made  before  any 
improvements  are  put  upon  the  adjoining  lands,  and  when  it  is  not 
material  to  his  interest  where  the  line  is  run  exactly:  Noble  v.  Chris- 
man,  88  111.  186. 

f.  Declarations  of  Surveyors  and  Chainmen.— It  is  everywhere  agreed 
that  the  declarations  of  a  person  since  deceased  touching  the  locality 
of  a  boundary  which  was  surveyed  and  located  by  him,  which  dec- 
larations were  made  to  the  witness  in  pointing  out  that  locality  are 
admissible  in  evidence  for  or  against  third  persons:  Caufman  v.  Pres- 
byterian Congregation,  6  Binn.  59;  Bender  v.  Pitzer,  27  Pa.  St.  333; 
Borough  of  Birmingham  v.  Anderson,  40  Pa.  St.  506;  Coate  v.  Speer, 
3  MeCord,  227,  15  Am.  Dec.  627;  Clement  v.  Packer,  125  U.  S.  309,  8 
Sup.  Ct.  Eep.  907.  Thus  the  declarations  of  a  surveyor  since  de- 
ceased, taken  in  one  action  are  admissible  in  another  action  between 
different  parties  as  hearsay  evidence  from  the  necessity  of  the  case: 
Morton  v.  Folger,  15  Cal.  275.  The  acts  and  declarations  of  a  sur- 
veyor since  deceased,  while  surveying  an  adjoining  lot  are  admissible 
on  the  question  of  a  boundary,  if  he  was  not  interested  as  owner  in 
either  lot  at  the  time  he  made  such  declarations:  Adams  v.  Blodgett, 
47  N.  H.  219,  90  Am.  Dec.  569.  If  the  location  of  a  tract  of  land 
is  in  dispute,  declarations  of  a  surveyor  since  deceased,  made  by  him. 
while  on  the  ground  and  at  the  time  of  examining  the  lines  of  the 
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tract,  are  admissible  in  evidence.  The  more  careful  and  thorough 
such  surveyor 's  examination  was,  the  greater  the  weight  which  should 
be  attached  to  such  declarations:  Kramer  v.  Goodlander,  98  Pa.  St.  366. 
The  declarations  of  the  chain  carrier  as  well  as  the  surveyor  when 
both  of  them  were  engaged  on  the  original  survey,  are  admissible, 
against  third  persons  to  establish  a  boundary  by  identifying  a  par- 
ticular corner,  tree,  or  boundary,  provided  such  chainman  is  free  from, 
interest  in  the  property  and  has  died  since  making  such  declarations: 
Clements  v.  Kyle,  13  Gratt.  477,  478;  Fry  v.  Stowers,  92  Va.  13,  22 
S.  E,  500;  Hill  v.  Proctor,  10  W.  Va.  59.  In  Ellicott  v.  Pearl,  10 
Pet.  412,  the  declarations  of  a  chain-carrier,  since  deceased,  as  to  the 
location  of  a  boundary  were  rejected,  but  the  decision  was  placed 
upon  what  is  now  an  absolute  English  rule,  that  hearsay  evidence 
was  not  admissible  to  establish  a  merely  private  right.  Upon  a 
question  of  boundary,  an  inquiry  as  to  the  statements  of  a  surveyor, 
since  deceased,  in  regard  to  the  location  of  a  corner  or  line  must  be 
made  in  such  shape  as  to  elicit  from  the  witness  whether  he  ever 
heard  the  surveyor  say  at  what  point  he  fixed  such  corner  or  line, 
and  not  where  it  had  been  fixed  at  the  instance  of  an  interested 
person,  nor  where  it  should  be  fixed  according  to  the  witness'  in- 
terpretation of  the  deed:  Evans  v.  Green,  21  Mo.  170.  In  order  that 
the  declarations  of  a  surveyor  since  deceased  may  be  admissible 
against  third  persons,  it  is  necessary  that  he  should  have  been 
present  and  have  taken  part  in  the  survey  when  it  was  made  and 
the  opinion  of  a  surveyor,  since  deceased,  formed  from  an  inspection 
of  marks  upon  trees  as  to  the  boundary  of  land,  cannot  be  given  in 
evidence:  Wallace  v.  Goodall,  18  N.  H.  439.  On  the  question  as  to 
the  location  of  the  lines  and  corners  of  a  survey,  declarations  of  a 
■surveyor,  since  deceased,  who  was  not  present  at  or  connected  with 
the  original  survey  are  inadmissible,  although  he  took  part  in  the 
subdivision  of  the  survey:  Angle  v.  Young  (Tex.  Civ.  App.),  25  S. 
W.  798.  And  the  declarations  of  a  surveyor,  since  deceased,  relative 
to  the  location  of  the  lines  or  corners  of  a  tract  of  land  are  not 
admissible  in  evidence,  when  not  made  when  he  was  pointing  out 
or  marking  the  boundaries,  or  discharging  some  duty  in  relation 
thereto:  Clay  County  Land  etc.  Co.  v.  Montague  County,  8  Tex. 
Civ.  App.  575,  28  S.  W.  704. 
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SECURITY  LAXD  AXD  EXPLOEATIOX  COMPANY  v. 

BURXS. 

[87  Minn.  97,  91  N.  W.  304.] 
BOUNDAEIES.— Meander  Lines  are  not,  as  a  general  rule,, 
boundary  lines,  yet  the  boundaries  of  fractional  lots  cannot  be  in- 
definitely extended  where  they  appear  by  the  government  plat  to 
abut  on  a  body  of  water  which  in  fact  has  never  existed  at  substan- 
tially the  place  indicated  on  the  plat.  In  such  exceptional  cases, 
the  supposed  meander  line  will,  if  consistent  with  the  other  caHs 
and  distances  indicated  on  the  plat,  mark  the  limits  of  the  survey,. 
and  be  held  to  be  the  boundary  line  of  the  land  it  delinrits.     (p.  691.) 

Billson,  Congdon  &  Dickinson,  for  the  appellants. 
Wilson  &  Van  Derlip  and  R.  R.  Briggs,  for  the  respondents. 

^^  START,  C.  J.  These  are  ejectment  actions  to  recover 
possession  of  certain  land  in  section  4  of  township  57,  range 
]?,  in  the  coimty  of  St.  Louis,  this  state.  The  controverted 
questions  of  law  and  fact  are  the  same  in  each  case,  and  for 
this  reason  they  were  by  stipulation  heard  together  in  the  dis- 
trict court  and  in  this  court.  The  defendants  in  each  case 
recovered  a  judgment  in  their  favor  in  the  district  court,  from 
which  the  plaintiff  appealed. 

®^  The  here  material  facts,  as  found  by  the  trial  court,  are 
substantially  these:  The  township  named  was  ordered  sur- 
veyed by  the  general  land  oflfice,  and  the  contract  for  the  sur- 
vey thereof  awarded  to  H.  S.  Howe.  He  ran  and  marked  the 
exterior  lines  of  the  township  except  the  south  line  thereof, 
which  had  been  previously  surveyed,  and  set  posts  at  all  sec- 
tion and  quarter-section  corners  on  the  three  exterior  lines, 
{.nd  a  meander  post  upon  the  north  line  of  the  toT\TQship  -where 
the  line  running  west  from  the  northeast  corner  of  the  town- 
ship first  strikes  the  shore  of  a  lake  known  as  "Ely  Lake"  or 
"Cedar  Island  Lake.^'  He  made  no  sur\-ey  of  the  interior  of 
the  township,  and  no  section  lines  therein  were  ever  run  by 
him,  and  no  section  or  quarter-section  corners  were  ever  lo- 
cated or  marked  by  him,  with  the  possible  exception  of  tho>o 
in  section  36,  and  none  of  the  streams  or  permanent  lakes,  of 
which  there  were  several  in  the  township,  were  meandered  by 
him.  He,  however,  made  and  filed  with  the  United  States 
surveyor  general  of  the  state  of  ^linnesnta  what  purported  to 
be  field-notes  of  a  survey  of  the  toA\Tiship,  purporting  to  give 
the  lennfh  and  directions  of  all  interior  section  lines  tisercin. 
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the  location  of  all  section  and  quarter-section  posts  and  the 
bearing  trees  thereof,  the  character  of  the  soil  and  timber,  and 
all  other  data  and  information  required,  by  the  statutes  of  the 
United  States  and  the  rules  of  the  general  land  office,  to  be 
Ascertained  and  reported  by  deputy  surveyors  in  due  course  of 
making  surveys  of  public  lands.  With  the  exception  of  the 
description  of  the  survey  of  the  three  exterior  boundary  lines 
of  the  township  actually  run  by  him,  the  field-notes  returned  by 
him  were  imaginary  and  fictitious,  and  were,  in  fact,  false 
and  erroneous.  From  the  purported  field-notes,  it  appeared 
that  there  existed  in  the  northerly  part  of  the  township,  lying 
in  sections  2,  3,  4,  9,  10,  and  11  thereof,  a  lake  known  as 
■*''Ely  Lake,"  or  "Cedar  Island  Lake,"  with  a  surface  area,  as 
indicated  by  the  field-notes,  of  about  eighteen  hundred  acres. 
In  fact,  the  lake  then  was  and  still  is  a  body  of  water  not 
exceeding  eight  hundred  acres  in  area.  It  is  a  permanent,  deep, 
.and  navigable  lake,  having  high,  steep,  and  heavily  timbered 
banks,  except  about  the  outlet  thereof.  It  does  not,  in  fact, 
touch  section  11  at  all,  and  covers  only  an  area  of  very  small 
extent  (less  than  one-half  of  ^^®  a  forty-acre  tract)  in  the 
southeast  comer  of  section  4.  Between  the  actual  water  line 
of  the  lake  and  the  meander  line  thereof,  as  returned  by  the 
purported  field-notes,  there  were  at  the  time  of  the  survey,  and 
still  are,  at  least  one  thousand  acres  of  high,  tillable  land, 
which  has  never  been  a  part  of  the  lake,  and  which  was  and 
is  heavily  timbered  with  trees  of  more  than  a  century's  growth, 
and  growing  down  to  the  water's  edge.  The  field-notes  and 
report  of  survey  so  made  were  duly  approved,  and  a  plat  of 
the  to\\Tiship  made  in  accordance  therewith,  which  was  ac- 
cepted and  approved  by  the  general  land  office  as  the  official 
plat  of  the  township.  Xo  other  survey  and  plat  of  the  town- 
ship were  ever  made.  The  actual  shore  line  of  the  lake  as  it 
was  at  the  time  the  supposed  survey  was  made  and  now  is,  and 
the  meander  line  as  marked  on  the  official  plat,  and  the  loca- 
tion of  the  fractional  lots  with  reference  to  such  lines,  their 
area  and  side  lines,  are  correctly  delineated  on  the  following 
map: 
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Exhibit  B 


Sections  2,  3,  4,  9,  10,  11.     To^ti  No.  57,  Eange  17. 
St.  Louis  County,  Minnesota. 

*^*  The  outer  meander  line  on  this  map  represents  the  one 
marked  on  the  official  plat  as  shown  by  the  field-notes  of  the 
surveyor,  and  the  inner  meander  line  represents  the  lake  as  it 
actually  exists,  and  did  exist  when  the  field-notes  were  made  and 
filed.  The  land  involved  in  these  actions  lies  between  those 
lines,  and  is  and  has  been  since  1892  in  the  possession  and  actual 
occupancy  of  the  defendants,  who  have  made  permanent  and 
valuable  improvements  thereon,  and  claim  that  it  is  subject 
to  homestead  entry. 

Between  December,  1879,  and  Ifarch,  1887,  all  of  the  lots 
l;ere  in  question  were  patented  and  conveyed  by  the  United 
States,  pursuant  to  the  laws  relating  to  the  disposal  of  public 
lands,  and  by  patents  containing  the  usual  clause,  "according 
to  the  official  plat  of  the  survey  of  the  said  lands  returned  to  the 
general  land  office  by  the  surveyor  general."  By  divers  mesne 
conveyances  from  the  patentees,  the  title  to  lots  3,  5,  6,  and 
7,  containing,  according  to  the  plat  and  to  the  patents  therefor, 
the  following  quantities  of  land,  respectively:  Lot  3,  fifty  and 
tliirty-seven  hundredths  acres ;  lot  5,  thirty-four  and  seventy-five 
hundredths  acres;  lot  6,  thirty  and  five-tenths  acres;  and  lot  7, 
twenty-five  and  twenty -five  hundredths  acres — became  vested  in 
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the  plaintiff  in  the  year  1891,  and  prior  to  the  commencement 
of  these  actions;  and  the  plaintiff  is  still  the  owner  thereof, 
and,  as  such  owner,  has  within  the  boundaries  of  the  lots  as 
shown  upon  the  plat,  and  within  the  meander  line  of  the 
lake  described  in  the  field-notes,  the  full  quantity  of  land 
above  described  as  contained  therein.  The  title  to  the  gov- 
ernment lots  1  and  8  (which  are  the  only  lots  in  the  east 
half  of  section  4  apparently  bounded  by  the  lake)  was  con- 
veyed by  government  to  certain  patentees,  and  the  patent  title 
thereafter  became  vested  in  Simon  J.  Murphy  and  others,  by 
whom  a  quitclaim  deed  was  executed  and  delivered  to  the  plain- 
tiff, prior  to  the  commencement  of  these  actions,  purporting 
to  grant  and  quitclaim  to  the  plaintiff  that  part  of  the  south- 
east quarter  of  section  4  lying  southerly  and  westerly  of  a  line 
drawn  from  the  center  of  the  section  to  the  southeast  corner 
thereof,  and  also  all  the  interest  of  the  grantors  in  the  west 
half  of  the  section.  At  the  same  time,  the  plaintiff  executed 
and  delivered  to  Mr.  Murphy  and  others  a  quitclaim  deed  pur- 
porting to  convey  to  them  that  part  of  the  east  half  of  section 
4  lying  northerly  and  easterly  of  a  ^**^  line  drawn  from  the 
center  of  the  section  to  the  southeast  comer  thereof. 

The  trial  court  found,  as  a  conclusion  of  law,  that  the  plain- 
tiff is  the  OAvner  of  government  lots  3,  5,  6,  and  7  in  section 
4  of  township  57  north,  of  range  17  west,  in  St.  Louis  county, 
Minnesota;  and  that  the  pretended  meander  line  of  the  lake, 
as  the  same  is  described  in  the  purported  field-notes  of  the 
surveyor,  and  as  delineated  upon  the  plat,  is  the  boundary  line 
of  the  land  owned  by  plaintiff  in  such  lots.  And,  further, 
the  defendants  are  not,  nor  is  either  of  them,  in  possession  of 
any  part  of  the  land  in  section  4  belonging  to  the  plaintiff ;  nor 
do  the  defendants,  or  either  of  them,  withhold  from  the  plain- 
tiff any  land  of  which  it  is  the  owner,  or  to  the  possession  of 
which  it  is  entitled. 

Do  the  facts  found  by  the  court  sustain  this  conclusion? 
1'he  claim  of  the  plaintiff  is  that  all  patentees  of  lots  which 
by  the  government  plat  were  shown  to  abut  upon  the  lake  took 
their  respective  titles  by  reference  to  the  plat,  and  thereby 
acquired,  not  only  each  as  against  the  government,  but  each 
as  against  the  other,  the  right  to  a  frontage  upon  the  lake; 
that  in  the  direction  of  the  lake  each  of  these  lots  has  only 
one  boundary,  the  lake  itself,  and  that  the  meander  line  is 
not  a  boundary  line  for  any  purpose.  In  support  of  this  claim, 
counsel  invokes  the  well-settled  general  rule  that  a  meander  line 
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is  not  a  boundary  line,  but  that  the  water  whose  body  is 
meandered  is  the  true  boundar}^  whether  or  not  the  meander 
line  in  fact  coincides  with  the  shore  line,  for  the  latter,  being 
a  natural  monument,  must  control  courses  and  distances. 

The  first  and  leading  case  in  this  court  upon  this  question  is 
that  of  Schurmeier  v.  St.  Paul  etc.  Ry.  Co.,  10  Minn.  59  (82), 
83  Am.  Dec.  59,  which  involved  simply  a  question  of  riparian 
rights.  In  that  case  the  meander  line  was  actually  run  along 
the  Mississippi  river,  and  was  substantially  the  same  as  the 
$hore  line  thereof.  The  land  in  dispute  was  a  sand-bar  island 
lying  in  the  river,  and  the  controversy  was  whether  a  fractional 
government  lot,  confessedly  bounded  by  the  river,  stopped  at 
the  water's  edge,  or  extended  to  the  navigable  waters  of  the 
stream,  so  as  to  include  the  island.  The  fact  that  plaintiff  was 
a,  riparian  owner  was  conceded,  and  only  ^^^  the  extent  of  his 
riparian  privileges  and  estate  was  in  controversy.  The  con- 
tention was  made  that  the  meander  posts  on  the  bank  marked 
the  boundary  of  the  land  owner,  but  the  court  held  that  the 
river,  and  not  the  meander  line,  was  the  boundary  line  of  the 
lot,  and  that  the  patentee  thereof  took  title  to  the  land  be- 
tween the  meander  line  and  low-water  mark  in  the  river,  which 
included  the  island  in  question.  The  case  was  affirmed  by  the 
supreme  court  of  the  United  States :  Eailroad  Co.  v.  Schurmeier, 
7  Wall.  273. 

In  Everson  v.  City  of  Waseca,  44  IMinn.  247,  46  N.  W.  405, 
the  meander  line  and  the  actual  shore  line  of  Loon  lake  in 
W^aseca  were  not  at  all  points  coincident.  Fractional  govern- 
ment lot  2  was  delineated  as  lying  on  the  south  side  of,  and 
as  bounded  by,  the  lake,  but  the  meander  line  at  this  point 
was  in  fact  run  some  distance  from  the  shore  of  the  lake,  leav- 
ing a  tract  or  point  of  several  acres  of  dry  land  between  it  and 
the  shore.  It  was  held,  following  the  Schurmeier  case,  that  the 
patentee  of  lot  2  took  title  to  such  point.  The  case  of  Lamprey 
v.  State,  52  Minn.  181,  38  Am.  St.  Eep.  541,  53  N.  W.  1139, 
was  one  involving  a  question  of  riparian  rights  only  for  the 
meander  line,  and  the  actual  shore  lines  of  the  lake  meandered 
v/ere  substantially  the  same  at  the  time  the  survey  was  made. 
The  lake  in  question  was  a  shallow  and  non-navigable  one, 
oomprising  about  three  hundred  acres,  and  after  tlie  survey,  and 
before  the  litigation  arose,  the  waters  of  the  lake  gradually  re- 
ceded, and  the  lake  had  practically  ceased  to  exist.  Thereupon 
the  land  department  of  tlie  L^nited  States  caused  a  survey  to 
be  made  of  the  former  bed  of  the  lake,  and  issued  patents 
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therefor.  The  plaintiffs  claimed  title  thereto  by  virtue  of 
their  ownership  of  the  land  abutting  on  the  lake  when  the 
original  survey  was  made.  The  defendants  claimed  that  the 
patent,  according  to  the  original  survey  through  which  plain- 
tiffs claimed  title  to  the  former  bed  of  the  lake,  only  conveyed 
the  land  to  the  margin  of  the  lake  as  it  existed  when  the  sur- 
vey was  made.  Hence  there  was  no  question  in  that  case  as 
to  any  discrepancy  between  the  meandered  line  and  the  actual 
shore  line  of  the  lake,  but,  as  said  by  the  court,  the  question 
was:  What  rights  in  or  to  the  soil  under  water  does  the  pat- 
entee of  land  bounded  by  a  meandered  inland  lake  acquire  by 
his  patent?  The  court  held  that  such  patentee  took  title  to 
the  ^^^  center  of  the  lake,  and,  tlierefore,  the  subsequent  pat- 
ent was  void. 

In  Olson  V.  Thorndike,  76  Minn.  399,  79  S.  W.  399,  the 
meander  line  purported  to  coincide  with  the  bank  of  the  Min- 
nesota river,  but  in  fact  it  did  not  do  so,  and  a  point  of  land 
hfty-one  rods  long  by  twenty-six  rods  wide  at  one  end,  running 
to  a  point  at  the  other  end,  lay  between  the  meander  line  and 
the  river.  This  court  held,  following  the  Schurmeier  case,  that 
the  point  of  land  lying  outside  of  the  meander  line  was  a  part 
of  the  fractional  lot  which  abutted  on  the  river  according  to 
the  official  plat.  The  court,  however,  in  its  opinion,  said : 
*'There  may  be  cases  in  which  the  error  in  the  government 
survey  is  so  gross  that  the  purchaser  of  the  fractional  or  sup- 
posed fractional  subdivision  of  government  land  will  not  take 
to  the  shore  of  the  stream  or  lake,  although  the  plat  of  the 
svibdi\asion  calls  for  such  shore  as  one  of  the  boundaries.  It 
was  held  that  Wliitney  v.  Detroit,  78  Wis.  240,  47  N.  W.  425, 
presented  such  a  case.  That  case  is  cited  in  Lamprey  v.  J\lead, 
54  Minn.  290,  40  Am.  St.  Eep.  328,  55  K.  W.  1132.  But  there 
is  nothing  in  the  record  from  which  it  can  be  held  that  this  is 
such  a  case." 

In  the  cases  of  Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup. 
Ct.  Eep.  808,  838,  and  Mitchell  v.  Smale,  140  U.  S.  406,  11 
Sup.  Ct.  Eep.  819,  840,  the  general  rule  announced  in  the 
Schurmeier  case  was  followed.  But  in  those  cases,  as  well  as 
in  the  cases  in  this  court  to  which  we  have  referred,  there 
was  in  fact  a  stream  or  lake  to  be  meandered,  and  the  shore 
line  of  the  body  of  water  and  the  meander  line  substantially 
coincided  except  where  tongues  or  points  of  land  extended  out 
into  the  body  of  water  beyond  the  meander  line,  or  the  waters 
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liad    receded;   and   the   question   was   one   of   riparian   rights 
strictly. 

Xo  soich  questions  are  involved  in  this  case,  for  the  ques- 
tion here  is  as  to  the  1)oundaries  of  the  fractional  lots  owned 
by  the  plaintiffs.  If  in  this  case  there  was  in  fact,  or  ever  had 
been,  a  lake  upon  which  any  part  of  the  several  fractional  lots 
abutted,  the  general  rule  would  apply,  and  their  boundary 
would  be  the  lake.  But  such  is  not  this  case,  for  there  was 
in  fact  no  lake  at  or  within  any  reasonable  distance  of  the 
meandered  line  or  any  part  thereof,  and  never  had  been,  to 
which  the  meander  line  might  be  found  referable.  It  also 
appears  from  the  court's  findings  of  ^**^  fact  and  Exhibit  "B" 
that  the  side  linos  of  some  of  the  lots  would  have  to  bo  ex- 
ttnded  from  one-half  to  one  mile  to  reach  the  lake;  that,  as  to 
others,  if  their  side  lines  were  extended  at  right  angles  they 
would  miss  the  lake  entirely;  and  that,  if  the  side  lines  of  all 
of  the  fractional  lots  were  so  extended,  they  would  overlap  each 
other  in  inextricable  confusion.  And  further,  that  if  the  so- 
called  meander  line  be  accepted  as  a  boundary  line,  it  will 
give  to  the  patentees  or  their  grantees  the  full  quantity  of  land 
bought  and  paid  for  by  them,  but  if  they  are  permitted  to  ex- 
tend their  lot  lines  through  the  adjacent  forest  to  the  lake,  they 
will  obtain  more  than  three  times  as  much  land  as  they  pur- 
chased and  paid  for.  In  short,  this  is  not  a  case  where  the 
surveyor,  in  running  a  meander  line,  has  made  a  fair  and 
honest  attempt  to  follow  the  sinuosities  of  the  shore  line  of  an 
actual  body  of  water,  and  by  exclusion  or  inclusions  of  ir- 
regularities of  contour  has  produced  an  average  and  approxi- 
niately  correct  result,  but  one  where  the  existence,  at  any 
time,  of  a  lake  upon  which  any  part  of  the  fractional  lots  in 
question  could  abut,  is  a  pure  fiction.  Such  being  the  case,  it 
is  not  within  the  general  rule  as  to  meander  lines;  for  the 
far-awav  lake  is  an  impossible  boundary  for  all  of  the  lots 
in  question,  and  could  never  have  been  intended  by  the  gov- 
ernment and  the  patentees  as  the  boundary  of  the  lots.  The 
official  plat  was  only  intended  to  be  a  picture  of  the  actual 
conditions  on  the  ground ;  but  the  fraudulent  mistake  in  the 
plat  in  this  case  was  so  gross  that  no  man  actually  viewing  the 
premises  could  possibly  be  misled,  or  believe  that  the  shore  line 
of  the  lake  was  intended  as  tlie  boundary  liae  of  the  lots.  He 
would  understand  at  once  that  the  meander  line  as  traced  ou 
ihe  plat  was  the  actual  boundary  line  of  the  lots. 
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This  case,  then,  is  one  where  the  call  for  the  natural  monu- 
ment, the  lake,  must  be  disregarded;  for  the  admitted  facts 
show  that  it  is  an  impossible  call,  and  that,  if  it  is  rejected, 
the  courses  and  distances  and  the  meander  line  will  exactly 
close,  and  give  to  the  plaintiff  the  precise  quantity  of  land 
bought  from  the  government  and  paid  for.  It  falls  within  the 
lule  that  a  meander  line  is  not,  as  a  general  proposition,  a 
boundary  line;  yet  the  boundaries  of  fractional  lots  will  not 
be  indefinitely  extended  where  they  appear  *^^  by  the  govern- 
ment plat  to  abut  on  a  body  of  water  which  in  fact  has  never 
existed  at  substantially  the  place  indicated  on  the  plat.  In 
such  exceptional  cases,  the  supposed  meander  line  will,  if  con- 
sistent with  the  other  calls  and  distances  indicated  on  the 
plat,  mark  the  limits  of  the  survey,  and  be  held  to  be  the 
boundar}'  line  of  the  land  it  delimits :  Home  v.  Smith,  159  U. 
S.  40,  15  Sup.  Ct.  Eep.  988;  Niles  v.  Cedar  Point  Club,  175 
IT.  S.  300,  20  Sup.  Ct.  Eep.  124;  Fuller  v.  Shedd,  161  111. 
4  62,  52  Am.  St.  Eep.  380,  44  N.  E.  286;  Whitney  v.  Detroit,  78 
Wis.  240,  47  N".  W.  425;  Grant  v.  Hemphill,  92  Iowa,  218, 
59  N.  W.  263,  60  K  W.  618;  French  etc.  Co.  v.  Springer,  35 
Or.  312,  58  Pac.  102. 

Tlie  last  case  cited  was  affirmed  by  the  supreme  court  of  the 
United  States,  and  its  decision  in  that  case  seems  conclusively 
to  establish  the  rule  we  have  stated.  In  that  case  the  govern- 
ment plat  showed  that  the  fractional  lots  in  question  were 
bounded  on  the  north  by  the  meander  line  of  Malheur  lake. 
The  land  in  controversy  lay  outside  the  meander  line,  but  ad- 
joined the  lots.  The  plaintiff  claimed  that  the  lake,  at  the 
time  of  the  survey  and  for  some  years  thereafter,  w^as  a  con- 
tinuous body  of  water  up  to  the  meander  line,  but  that  from 
year  to  year,  for  some  time,  its  waters  receded,  leaving  the 
disputed  land  bare.  The  defendant  introduced  evidence  tend- 
ing to  show  that  there  never  was  a  lake  in  front  of  the  lots; 
tlmt  Malheur  lake  was  a  well-defined  body  of  water  lying 
northeasterly  from  the  lots;  that  if  the  lines  of  the  lots  were 
extended  north  indefinitely,  they  would  never  intersect  the 
lake;  that  the  lake  never  extended  to  the  supposed  meander 
line;  and  that  there  had  never  been  any  recession  of  the 
waters,  so  as  to  constitute  the  land  in  controversy  reliction  in 
front  of  the  lots.  The  questions  of  fact  so  presented  were 
tried  and  found  in  favor  of  the  defendant,  and.  upon  plain- 
tiff's appeal,  the  supreme  court  of  Oregon,  in  afBnmng  the 
decision  of  the  trial  court,  said:  "The  real  question  oi  caramai 
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and  pivotal  concern  arises  upon  the  urgent  and  strong  con- 
tention and  argument  of  counsel  for  plaintiff  that  the  official 
survey  of  the  lake,  the  approval  thereof,  and  the  official  plats 
and  maps  made  thereunder,  showing  the  lake  and  the  meander 
line  thereof,  conclusively  establish  the  fact  and  location  of  the 
lake  so  far  as  the  rights  of  riparian  grantees  are  concerned,  and 
the  government  and  its  grantees  are  estopped  to  ^^"^  deny  the 
supposed  fact  as  represented  to  the  purchasers  of  abutting  land. 
....  If  there  never  was  a  lake  in  front  of  plaintiff's  lots, 
or  if  one  did  exist  there  at  the  time  of  the  survey,  then  there 
was  no  natural  object  or  monument  marlcing  the  north  boundary 
01  said  lots;  hence  resort  must  be  had  to  the  secondary  evi- 
dence, viz.,  the  courses  and  distances  which  are  ascertainable 
from  the  plats  and  surve3's,  and  they  must  prevail.  The  re- 
sult is  natural,  and  the  land  conveyed  would  be  just  what  a 
mathematical  calculation  would  produce  from  the  field-notes 
•of  the  survey  of  the  fractional  sections  and  the  supposed  meander 
line/* 

The  cause  was  broucht  into  the  supreme  court  of  the 
United  States  by  writ  of  error  sued  out  by  the  plaintiff,  and 
he  there  cited,  in  his  brief,  Murphy  v.  Kirwan,  103  Fed.  104, 
and  urged,  among  others,  this  point:  "The  patents  in  this  in- 
stance, on  their  face  and  when  read  in  connection  with  the 
plats,  conveyed  all  public  land  up  to  the  line  of  Lake  Malheur. 
If,  by  reason  of  any  error  or  fraud,  the  survey  improperly  in- 
cluded or  omitted  any  public  land,  then  the  obviously  proper 
mode  of  correction  was  a  bill  in  equity  putting  directly  in  is- 
sue the  supposed  error  or  fraud.  To  allow  the  apparent  pur- 
pose and  legal  effect  of  the  patents  to  be  defeated  upon  proof 
of  error  in  the  plats  does  not  differ,  in  principle  or  practical 
result,  from  canceling  the  patents  in  a  suit  at  law."  The  court, 
lowever,  affirmed  the  decision  of  the  state  court,  and  in  do- 
ing so  said :  "If,  indeed,  there  had  been  a  lake  in  front  of  these 
lots  at  the  time  of  the  survey,  which  lake  had  subsequently  re- 
ceded from  the  platted  meander  line,  the  claim  of  the  owner  of 
tbe  lots  to  the  increment  thus  occasioned  might  be  conceded 
to  be  good  if  such  were  the  law  of  the  state  in  which  the  lands 
were  situated.  But  if  there  never  was  such  a  lake — no  water 
forming  an  actual  and  visil)le  boundary — on  the  north  end  of 
the  lots,  it  would  seem  unreasonable  either  to  prolong  the 
side  lines  of  the  survey  indefinitely  until  a  lake  should  be 
found,  or  to  change  the  situs  of  the  lots  laterally  in  order  to 
adapt  it  to  a  neighboring  lake.     Tbe  jury  having  found  that 
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the  facts  under  this  issue  were  as  claimed  hy  the  defendant 
in  error,  the  conclusion  must  be  that  the  rights  of  the  plain- 
tiff in  error  must  be  regarded  as  existing  within  the  ^^^  actual 
lines  and  distances  laid  down  in  the  survey  and  to  the  extent  of 
the  acreage  called  for  in  the  patents,  and  that  the  meander 
line  was  intended  to  be  the  boundary  line  of  the  fractional  sec- 
tion": French-Glenn  Stock  Co.  v.  Springer,  185  U.  S.  47,  22 
Sup.  Ct.  Eep.  563. 

Our  conclusion  is  that  the  trial  court  in  this  case  was 
correct  in  holding  that  the  boundary  line  of  the  plaintiff's  lots 
v/as  the  line  appearing  on  the  government  plat  as  a  meander 
line. 

Judgment  affirmed. 


A  Meander  Line  is  not  ordinarily  regarded  as  a  boimdary:  I/amprev 
V.  State,  52  Minn.  181,  38  Am.  St.  Rep.  541,  53  X.  W.  1139;  mono- 
graphic note  to  Allen  v.  Weber,  27  Am.  St.  Eep.  59.  But  if  the 
land  outside  of  the  meander  line  is  so  grossly  in  excess  of  that  sold 
that  it  is  apparent  that  there  is  fraud  or  mistake  in  the  survey,  such 
excess  is  not  included  in  the  grant,  and  the  meander  line  is  the  bound- 
ary: Fuller  V.  Shedd,  161  111.  462,  52  Am.  St.  Rep.  380,  4  N.  E.  286. 


ST.  PAUL,  MINNEAPOLIS  AND  MANITOBA  EAILWAY 
COMPANY  V.  OLSON. 

[87  Minn.  117,  91  X.  W.  294.1 

LIMITATION  OF  ACTIONS— Prevention  of  Suit  by  Paramount 
Authority. — If  a  person  is  prevented  from  exercising  his  legal  remedy 
by  some  paramount  authority,  the  time  during  which  he  is  thus  pre- 
vented is  not  to  be  counted  against  him  in  determining  whether  th'j 
statute  of  limitations  has  barred  his  right.      (p.  696.) 

PUBLIC  LANDS— Jurisdiction.— In  the  absence  of  some  spe- 
cific provision  of  law  to  the  contrary,  all  matters  affecting  the  dis- 
position of  government  public  lands,  the  adjusting  of  nil  private 
claims  thereto,  and  grants  therefor  under  congressional  legislation, 
are  committed  to  the  general  land  office,  under  the  supervision  of 
the  Secretary  of  the  Interior,  and  while  such  matters  are  pendin;:j 
in  such  department,  the  courts  have  no  jurisdiction  thereof,  (pp. 
696,  697.) 

LIMITATION  OF  ACTIONS— Public  Lands— Adverse  Posses- 
sion.— If  while  one  person  claims  public  land  under  a  grant,  anotlier 
goes  into  possession  thereof,  and  after  denial  of  his  a]ip]ication  to 
enter  it  as  a  homestead  keeps  the  matter  in  litigation  by  succossive 
appeals  in  the  land  department  of  the  United  States  for  a  long  period 
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and  until  it  is  decided  against  him,  such  time  is  not  to  be  counted 
against  the  grantor  in  determining  whether  the  statute  of  limitations 
has  barred  his  right  to  the  land,  and  whether  his  adversary  has 
established  title   thereto  by  adverse  possession,     (p,   698.) 

J.  Lind  and  A.  Ueland,  for  the  appellant. 

T.  E.  Benton,  for  the  respondent. 

118  START,  C.  J.  The  plaintiff,  on  May  16,  1901,  brought 
this  action  in  the  district  court  of  the  county  of  Otter  Tail  to 
recover  from  the  defendant  the  possession  of  the  east  half 
of  the  northeast  quarter  of  section  17,  township  131  north, 
range  43  west.  The  answer  put  in  issue  the  plaintiff's  alleged 
title,  and  set  up  title  in  the  defendant  by  adverse  possession. 
On  the  trial  in  the  district  court  at  the  close  of  the  evidence 
both  parties  asked  for  a  directed  verdict,  and  the  court  directed 
a  verdict  for  the  defendant.  On  the  motion  of  the  plaintiff 
for  judgment  notwithstanding  the  verdict  or  for  a  new  trial, 
the  court  made  its  order  granting  a  new  trial,  from  wliich 
the  defendant  appealed. 

The  evidence  and  admissions  given  and  made  on  the  trial 
established  these  facts :  The  land  here  in  question  was  em- 
braced in  the  patent  issued  to  the  state  of  Minnesota  by  the 
United  States  on  February  19,  1901,  under  the  acts  of  Congress 
granting  land  to  the  state  to  aid  in  the  construction  of  the  St. 
Tincent  Extension  of  the  St.  Paul  and  Pacific  Railway  Com- 
pany, and  was  embraced  in  the  deed  issued  to  the  plaintiff  by 
the  governor  of  the  state  on  behalf  of  the  state  on  April  8, 
1901.  A  map  in  due  and  proper  form,  and  duly  approved  by 
the  Secretary  of  the  Interior,  fixing  the  definite  and  permanent 
location  of  the  railroad  from  East  St.  Cloud  to  St.  Vincent, 
known  as  the  St.  Vincent  Extension  of  the  St.  Paul  and  Pacific 
Railroad,  was  filed  in  the  office  of  the  commissioner  of  the 
general  land  office  at  Washington,  on  December  19,  1871,  by  the 
governor  of  the  state  of  Minnesota.  The  land  is  within  the 
primary  or  ten-mile  limit  of  the  grant  made  by  the  Congress 
of  the  United  States  in  aid  of  the  construction  of  the  railroad, 
as  shown  by  the  map  fixing  the  definite  location  of  the  route  of 
the  railway.  The  entire  extension  was  completed  and  equipped 
prior  to  January  1,  1880,  and  on  January  9,  1880,  the  gov- 
ernor of  the  state  of  Minnesota  ^^^  certified  to  the  Secretary 
of  the  Interior  that  the  wliole  of  the  extension  was  completed 
and  equipped  as  required  by  the  several  acts  of  Congress  and 
of  the  legislature  .of  the  state  relating  thereto,  which  ccrtifiea- 


July,  1902.]     St.  Paul  etc.  Ey.  Co.  v.  Olson.  695 

tion  the  Secretary  of  the  Interior  accepted  as  satisfactory  evi- 
•dence  of  the  construction  and  completion  of  the  line  of  rail- 
way in  accordance  with  the  terms  and  requirements  of  the 
several  acts  of  Congress  and  of  the  legislature  of  the  state. 
The  defendant  took  actual  possession  of  tlie  land  in  1880,  and 
has  ever  since  been  in  the  open,  exclusive,  and  continuous  pos- 
^ssion  thereof.  He  took  and  held  such  possession  believing 
and  claiming  that  it  was  public  land,  subject  to  entry  under 
the  land  laws,  and  that  he  had  the  right  to  be  in  poss'ession, 
and  had  the  right  to  acquire  title  from  the  United  States. 
he  was  assessed  and  paid  taxes  on  the  improvements  as  "im- 
provements on  United  States  lands"  every  year  after  1881. 
Jn  September,  1887,  he  applied  to  the  local  United  States  land 
office  to  enter  the  land  under  the  homestead  act,  but  the  ap- 
plication was  rejected,  and  from  this  decision  he  appealed  to 
the  commissioner  of  the  general  land  office.  From  the  com- 
missioner's decision,  dated  March  6,  1889,  affirming  the  de- 
cision of  the  local  land  office,  he  appealed  to  the  Secretary  of 
the  Interior,  who  affirmed  the  commissioner's  decision  on  May 
10,  1898.  The  cost  of  surveying  the  lands  so  granted  to  the 
2>iaint!if  was  not  paid  by  it  until  December  26,  1900,  and  the 
■tiost  of  conveying  them  was  not  paid  until  February  15,  1901. 
The  defendant  here  claims  that,  although  the  patent  for  the 
land  was  not  issued  until  February  19,  1901,  yet  the  plain- 
Uff  became  the  owner  in  fee  thereof  with  the  right  of  posses- 
sion, so  that  it  could  have  maintained  ejectment  therefor,  when 
the  map  fixing  the  definite  location  of  the  railway  was  filed 
I)ecember  19,  1871,  or,  at  all  events,  when  the  certificate  of  the 
completion  thereof  was  filed,  January  9,  1880,  hence  he  now 
has  title  by  adverse  possession.  On  the  other  hand,  the  plain- 
tiff's contention  is  to  the  effect  that  the  defendant's  posses- 
sion of  the  land  was  not  adverse,  and  the  statute  has  not  run, 
because:  1.  The  legal  title  remained  in  the  United  St-ates  un- 
til the  patent  was  issued  to  the  state,  and,  further,  if  this  be 
not  so,  the  legal  title  was  in  tlie  state  until  April  8,  1901,  when 
it  executed  a  deed  of  the  *-**  land  to  the  plaintiff;  2.  Tlie 
United  States  retained  the  legal  title  to  secure  the  cost  of  sur- 
veying and  conveying  the  lands;  3.  The  defendant  took  pos- 
session of  the  land  in  subordination  to  the  admitted  title  of 
the  United  States,  which  he  sought  to  obtain ;  4.  The  running 
of  the  statute  was  suspended  from  1887  until  1898.  wliile  the 
1itle  to  the  land  was  in  litigation  before  the  land  department 
of  the  United   States,  and  the  courts  had  no  jurisdiction  of 
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the  matter  while  it  was  pending  and  undetermined  in  the  land 
department.  The  trial  court  sustained  this  last  contention  of 
the  plaintiff,  and  on  that  ground,  and  no  other,  granted  a  new 
trial. 

The  mere  fact  that  the  defendant  took  possession  of  the 
land  helieving  that  the  title  thereto  was  in  the  United  States^ 
and  intending  by  his  possession  to  secure  it  by  virtue  of  a 
homestead  entry,  would  not  prevent  his  possession  from  being 
adverse  as  against  the  plaintiff  within  the  legal  meaning  of  the 
term:  ISTorthem  Pac.  Ey.  Co.  v.  Townsend,  84  Minn.  152,  87 
Am.  St.  Rep.  342,  86  N.  W.  1007.  And  we  assume,  for  the 
purposes  of  this  appeal  only,  that  the  plaintiff,  by  virtue  of  the 
congressional  land  grant,  the  completion  of  its  railway,  and 
the  filing  of  the  certificate  of  that  fact,  acquired  such  a  title- 
10  the  land  in  question  that  it  could  at  all  times  thereafter 
have  maintained  an  action  to  recover  the  possession  thereof,  un- 
less the  litigation  and  proceedings  in  the  land  department 
operated  to  suspend  its  right  to  maintain  such  an  action;  and 
we  come  directly  to  the  consideration  of  the  question  of  the 
effect  of  such  proceedings  on  the  respective  rights  of  the  par- 
ties hereto. 

Wlienever  a  person  is  prevented  from  exercising  his  legal 
remedy  by  some  paramount  authority,  the  time  during  wiiich 
he  is  thus  prevented  is  not  to  be  counted  against  him  in 
determining  whether  the  statute  of  limitation  has  barred  his 
nght,  even  though  the  statute  makes  no  specific  exception  in 
his  favor  in  such  cases:  Braun  v.  Sauerwein,  10  Wall.  218;. 
10  Am.  &  Eng  Ency.  of  Law,  2d  ed.,  216.  It  is  also  well' 
settled  that  the  courts  have  no  right  to  invade  the  functions 
confided  by  law  to  other  departments  of  the  government,  and 
interfere  with  the  discharge  of  their  duties  in  matters  ex- 
clusively intrusted  to  their  determination,  so  long  as  such 
matters  are  pending  and  undetermined. 

121  The  law,  in  the  absence  of  some  specific  provision  to 
the  contrary  in  particular  grants,  commits  in  the  first  instance,, 
within  the  meaning  of  this  rule,  all  matters  affecting  the 
disposition  of  public  lands  of  the  United  States,  and  the  ad- 
justment of  all  private  claims  thereto  and  grants  thereof  un- 
der the  legislation  of  Congress,  to  the  general  land  office,  un- 
der the  supervision  of  the  Secretary  of  the  Interior:  Winona 
&  St.  Peter  Land  Co.  v.  Ebilcisor,  52  Minn.  312,  54  K  W. 
91 ;  McITenry  v.  Ts>gaard,  72  Minn.  2,  74  N.  W.  1106;  Johnson 
v.  Towslev,  13  Wall.  72;  Marquez  v.  Frisbie,  101  U.  S.  473;., 
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I'arden  v.  Northern  Pac.  Ey.  Co.,  154  U.  S.  288,  14  Sup.  Ct. 
JJep.  1030;  Catholic  Bishop  v.  Gibbon,  158  U.  S.  155,  15  Sup. 
Ct.  Eep.  779. 

Xow,  it  appears  from  the  admitted  facts  in  this  case  that 
the  questions  arising  upon  the  defendant's  application  to  en- 
ter the  land  as  a  homestead,  and  upon  a  claim  of  the  Northern 
Pacific  Eailroad  Company  that  it  was  entitled  to  the  land  by 
virtue  of  its  grant,  were  pending  and  undetermined  in  the 
land  department  from  1887  to  1898,  and,  if  it  had  Jurisdiction 
to  hear  and  determine  them,  it  necessarily  follows  that  during 
that  time  the  courts  were  without  right  to  hear  and  determine 
the  questions,  and  that  such  time  is  not  to  be  counted  against 
1he  plaintiff  in  determining  whether  the  statute  of  limitations 
has  barred  its  right  to  its  land.  The  defendant,  however, 
claims  that  the  land  department  had  no  jurisdiction  to  hear 
Jind  determine  any  questions  as  to  the  title  of  the  land,  because 
when  the  defendant  initiated  his  contest  therein  upon  his 
claim  tbat  the  land  was  public  Land,  and  subject  to  his  pro- 
posed homestead  entry,  the  title  had  in  fact  already  passed 
from  the  United  States  to  tlie  plaintiff  by  virtue  of  the  land 
grant  in  question;  that  such  grant  was  one  in  praesenti;  that 
the  filing  of  the  map  of  definite  location  was  the  source  as 
well  as  the  evidence  of  plaintiff's  title,  and  that  it  then  became 
complete,  and  the  issuing  of  a  patent  for  the  land  thereafter 
would  be  in  the  nature  of  a  conveyance  for  further  assurance,, 
bat  in  no  sense  essential  to  the  legal  title  already  vested;  that, 
if  the  department  had  patented  the  land  to  the  defendant  on 
his  contest  and  homestead  claim,  the  courts  would  have  held 
the  patent  void. 

^"^  It  is  true  that,  if  the  department  had  made  a  mistake 
of  law.  whereby  the  patent  for  the  land  was  issued  to  the  de- 
fendant when,  as  a  matter  of  law,  the  plaintiff  was  entitled  to 
it.  a  court  of  equity  would  declare  the  defendant  a  trustee  of 
the  legal  title  for  the  benefit  of  the  plaintiff:  Eoy  v.  Duluth 
etc.  Ey.  Co.,  69  Minn.  547,  72  K  W.  794,  173  u!!  S.  587,  19 
Sup.  Ct.  Eep.  549.  But  it  will  not  do  to  reason  backward,  and 
conclude  that  the  land  department  had  no  jurisdiction  to  de- 
termine the  questions  because  it  correctly  decided  them,  from 
which  it  now  appears  that  the  plaintiff  was  entitled  to  the  land 
before  the  defendant  initiated  the  contest.  The  land  grant 
and  the  filing  of  the  map  of  definite  location  did  not  neces- 
sarily vest  in  the  plaintiff  a  right  to  all  the  odd-numbered  sec- 
tions within  the  place  limits,  for  there  was  expressly  excepted 
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from  the  grant  all  land  which  had  been  sold,  reserved,  or  other- 
wise appropriated,  or  to  which  the  right  of  pre-emption  had 
attached  at  the  time  the  line  of  road  was  definitely  located. 
Whether  the  land  here  in  controversy  fell  within  the  grant  or 
the  exception  thereto  was  a  mixed  question  of  law  ajid  fact, 
which  it  was  the  duty  of  the  land  department  to  hear  and  de- 
termine when  proceedings  were  instituted  by  the  defendant  to 
establish  his  right  to  enter  it  as  a  homestead;  also  when  the 
Northern  Pacific  Company  claimed  it  by  virtue  of  its  grant. 
Clearly,  the  department  had  jurisdiction  in  the  premises,  al- 
though the  facts,  when  ascertained,  demonstrated  that  the  land 
was  within  the  plaintiff's  grant. 

If  there  was  any  fair  doubt  as  to  the  correctness  of  this 
conclusion,  the  doubt  ought  to  be  resolved  against  the  defend- 
ant, for  the  claim  he  here  makes  is  inequitable.  He  asserted 
by  his  homestead  application  that  the  land  was  public  land, 
and  within  the  jurisdiction  of  the  land  department,  which 
he  invoked;  and  by  successive  appeals  he  thereby  compelled  the 
plaintiff  to  litigate  in  the  land  department,  with  him,  his 
claim,  for  eleven  years.  We  therefore  hold  that  the  time 
during  which  the  question  of  the  title  to  the  land  was  pending 
and  undetermined  in  the  land  department  cannot  be  counted 
against  the  plaintiff  in  determining  whether  the  statute  of 
limitation  has  barred  its  right  to  recover  its  land,  ^^^  and  that 
the  defendant  did  not  establish  title  thereto  by  adverse  posses- 
sion. 

Order  affirmed. 

BEOWX,  J.,  dissenting.  It  seems  to  me  the  majority  give 
entirely  too  much  effect  to  the  proceedings  in  the  government 
land  department  on  defendant's  application  to  make  home- 
stead entry  of  the  land  in  question.  Such  proceedings  were 
not  brought  to  determine  plaintiff's  title — its  title  had  already 
vested — but  to  determine  the  asserted  homestead  right  of  de- 
fendant. Under  what  statute  or  principle  of  law  does  a  pro- 
ceeding suspend  the  running  of  the  statute  of  limitations  as  to 
plaintiff's  right  to  bring  ejectment  for  the  land,  to  which  the 
majority  must  concede  it  had  title?  Suppose  the  maker  of 
a  promissory  note  should  bring,  an  action  to  cancel  the  same 
for  fraud,  or  to  recover  possession  thereof  on  the  ground  that 
it  was  never  delivered,  would  the  pendency  of  such  an  action 
suspend  the  holder's  right  of  action  on  the  note?  Clearly  not. 
Kotwithstanding  such  an  action  were  brought,  the  statute  of 
limitations   would  continue  to  run  against  the  owner  of  the 
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note,  and  his  right  of  action  would  be  barred  after  the  lapse 
of  the  statutory  period  of  six  years.  Yet  this  decision  es- 
tablishes a  rule  to  the  contrary.  I  am  unable  to  concur  in  that 
view  of  the  law. 


Adverse  Possession  of  public  and  quasi  public  property  is  considered 
in  the  monographic  notes  to  Schneider  v.  Hutchinson,  76  Am.  St. 
Eep.  479-495;  Northern  Pac,  Ky,  Co.  v.  Ely,  87  Am.  St.  Kep.  775- 
782. 


MAGOFFIX  V.  MUTUAL  EESERVE  FUXD  LIFE  ASSO- 
CIATION. 

[87  Minn.  260,  91  N.  W.  1115.1 
INSURANCE— Foreign    Corporation— Service    of    Process.- A 

■stipulation  required  to  be  made  and  filed  by  a  foreign  insurance  com- 
pany with  the  insurance  commissioner  before  doing  business  within 
the  state,  authorizing  the  service  of  process  in  any  action  against  it 
on  such  officer,  and  making  such  stipulation  irrevocable  so  long  as 
any  liability  of  the  company  remains  outstanding  within  the  stato, 
is  binding  on  the  company  while  such  liability  continues,  although 
its  right  to  do  business  within  the  state  has  been  revoked,     (p.  702.) 

Cobb  &  Wheelwright,  for  the  appellant. 
J.  E.  Trask,  for  the  respondent. 

260  STAET,  C.  J.  The  defendant,  appearing  specially  for 
ihat  purpose,  moved  the  ^^^  district  court  to  set  aside  the 
service  of  the  summons  herein,  and  appealed  from  an  order 
■denying  its  motion. 

The  record  certified  to  this  court,  including  the  complaint, 
tends  to  show  the  following  facts:  The  defendant  is  a  foreign 
corporation,  and  engaged  in  the  business  of  life  insurance  upon 
tlie  assessment  plan,  having  its  home  office  and  principal  place 
of  business  in  the  city  of  Xew  York.  It  was  engaged  in  such 
business  in  this  state  from  a  time  prior  to  December  2,  1885, 
imtil  June  3,  1901,  when  its  license  or  authority  to  transact 
such  business  in  this  state  was  revoked  by  the  insurance  com- 
missioner of  the  state.  It  has,  however,  since  such  revocation, 
been  collecting  premiums  due  on  its  policies  from  residents  of 
this  state.  On  December  2,  1885,  it  issued  and  delivered  in 
the  due  course  of  its  business  in  this  state  a  policy  to  the 
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plaintiff,  who  then  was,  and  e\"er  since  has  been,  a  citizen  of 
this  state,  insuring  his  life  for  the  sum  of  five  thousand  dollars. 
He  accepted  the  policy',  and  paid  the  assessments  to  the  de- 
fendant, in  accordance  with  the  terms  thereof,  for  more  than 
fifteen  years,  when,  as  he  alleges  in  his  complaint,  the  defendant 
unlawfully,  aJid  in  violation  of  the  terms  of  his  policy,  canceled 
it.  Thereupon  he  commenced  this  action  to  recover  from 
the  defendant  damages  for  its  failure  to  perform  on  its  part 
the  terms  of  the  policy. 

Prior  to  the  issuing  of  such  policy  the  defendant  made  and 
filed  with  the  insurance  commissioner  of  the  state  the  stipula- 
tion required  by  the  statute  (Gen.  Stats.  1894,  sees.  3183- 
3.189),  as  a  condition  precedent  to  its  right  to  do  business  in 
this  state.  The  stipulation  was  renewed  the  last  time  on  July 
25,  1899,  in  consideration  of  its  having  applied  and  been  ad- 
mitted to  transact  business  in  this  state.  After  the  revocation 
of  its  authority  to  do  business  in  this  state,  and  before  the 
commencement  of  this  action,  the  defendant  executed  an  in- 
strument purporting  to  revoke  such  stipulation,  which  vras 
duly  filed  in  the  office  of  the  insurance  commissioner.  The 
provisions  of  the  statute  as  to  the  terms  of  the  stipulation  at 
the  time  the  policy  was  issued  were,  in  effect,  that  no  foreign 
insurance  company  shall  do  any  business  in  this  state  until 
it  has  filed  with  the  insurance  commissioner  a  written  stipula- 
tion agreeing  that  any  legal  process  affecting  such  company 
served  on  ^^^  the  insurance  commissioner  shall  have  the  same 
effect  as  if  personally  served  on  the  company ;  and  that  "so  long 
as  any  liability  of  such  stipulating  company  to  any  resident 
of  this  state  shall  continue,  such  stipulation  shall  not  be  re- 
voked or  modified  except  that  another  shall  be  filed  according 
to  law." 

The  statutory  provisions  as  to  the  stipulation  at  the  time 
the  last  one  was  executed  and  filed  were  these:  "Xo  foreign  in- 
surance company  shall  be  so  admitted  and  aiithorized  to  do  busi- 
ness [in  this  state]  until  ....  it  shall,  by  a  duly  executed 
instrument  filed  in  his  office,  constitute  and  appoint  the  in- 
surance commissioner  or  his  successor  its  true  and  lawful  at- 
torney upon  whom  all  lawful  processes  in  any  action  or  legal 
proceeding  against  it  may  be  served,  and  therein  shall  agree 
that  any  lawful  process  against  it  which  may  be  served  upon  its 
said  attorney  shall  be  of  the  same  force  and  validity  as  if  served 
upon  the  company,  and  tliat  the  authority  thereof  shall  continue- 
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in  force  irrevocable  so  long  as  any  lialjility  of  the  company  re- 
mains outstanding  in  this  state":  Laws  1895,  c.  175,  sec.  77. 

The  summons  in  this  action  was  served  on  the  insurance  com- 
missioner, and  not  otherwise.  This  is  sufficient  to  confer  ju- 
risdiction upon  the  court,  unless  the  attempted  revocation  was 
eft'ectual  as  to  actions  against  defendant  to  enforce  a  liability 
growing  out  of  its  policies  issued  at  a  time  when  the  stipulation 
or  power  was  admittedly  in  force:  Baldinger  v.  Eockford  Ins. 
Co.,  80  Minn.  147,  82  N.  W.  1083.  It  is  the  contention  of  the 
defendant  that  the  sole  consideration  for  the  stipulation  was 
the  license  to  do  business  in  this  state,  and  that,  when  the 
ktter  was  revoked  for  any  cause,  the  stipulation  was  revocable; 
and,  further,  that  the  express  provision  of  the  statute  to  the 
effect  that  the  stipulation  shall  continue  irrevocable  so  long 
as  any  liability  of  the  company  remains  outstanding  in  this 
state  is  not  a  bar  to  its  right  to  revoke  the  stipulation  or  power, 
because  it  was  not  one  coupled  with  an  interest.  The  case  of 
Mutual  Eeserve  Fund  Life  Assn.  v.  Boyer,  62  Kan.  31,  61  Pac. 
387,  cited  in  support  of  this  claim,  is  not  in  point,  for  the 
reason  that  the  liability  sought  to  be  enforced  in  that  case 
grew  out  of  a  policy  made  wholly  in  another  state  two  years 
after  its  license  had  been  revoked  and  it  had  ceased  to  do 
business  in  the  state;  or,  in  other  ^^^  words,  the  liability  in 
that  case  was  not,  as  in  this,  an  outstanding  liability  of  the 
company  in  the  state  at  the  time  the  power  was  revoked.  The 
case  of  Swann  v.  Mutual  Eeserve  Fund  Life  Assn.,  100  Fed. 
922,  also  relied  on  by  the  defendant,  is  distinguishable  from 
the  one  here  under  consideration.  In  that  case  the  statute  con- 
strued fixed  no  limit  to  the  duration  of  the  operation  of  the 
stipulation,  and  the  court  held  that  it  was  not  perpetual,  but 
'"coextensive,  in  its  terms  of  existence,  with  the  consideration, 
so  to  speak  upon  which  it  was  adopted — namely,  the  authority 
t.)  it  [the  company]  to  transact  business  in  the  state." 

But  our  statute  fixes  a  limitation  to  the  term  of  the  power, 
which  is  "irrevocable  [only]  so  long  as  any  liability  of  the 
company  remains  outstanding  in  this  state."  The  only  ques- 
tion, then,  in  this  case  is  whether  this  provision  of  tlie  stat- 
ute is  to  be  given  any  effect.  The  construction  given  to  it 
and  the  stipulation  by  the  defendant  render  both  of  no  practical 
effect  for  the  protection  of  resident  policy  holders,  who  accept 
their  policies  and  part  with  their  money  while  the  stipulation 
is  in  force.  Whether  the  stipulation  is  a  power  coupled  with 
an  interest  within  the  technical  meaning  of  that  term  it  is  un- 
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Eecessary  to  inquire,  for  it  is  certainly  an  agreement  relating  to 
the  remedy  which  policy  holders  might  have  for  the  enforce- 
ment of  any  liability  of  the  company  growing  out  of  its  policies 
issued  while  the  stipulation  is  in  force.  The  stipulation  was 
not  intended  for  the  benefit  of  the  insurance  commissioner  or 
of  the  state,  but  it  was  an  agreement  exacted  by  the  state  for 
the  benefit  of  its  citizens,  as  a  condition  precedent  to  the  right 
of  the  company  to  do  business  in  this  state.  It  entered  inta 
and  became  a  part  of  every  policy  which  the  company  issued 
in  the  state  while  it  was  in  force,  and  the  insured  acquired  an 
interest  therein  to  the  same  extent  as  if  it  were  written  into 
each  policy,  for  the  parties  are  deemed  to  have  contracted  with 
reference  to  the  statute.  Such  being  the  case,  it  follows,  and 
we  so  hold,  that  the  stipulation  here  in  question  was  irrevocable 
for  any  cause  as  to  any  liability  of  the  defendant  growing  out 
of  its  policies  issued  while  the  stipulation  or  any  renewal  there- 
of was  in  force. 
Order  affirmed. 


Jurisdiction  of  Foreign  Corporations  is  the  subject  of  a  monographij 
note  to  Abbeville  etc.  Co.  v.  Western  etc.  Co.,  85  Am.  St.  Eep.  905- 
938.  As  to  the  jurisdiction  over  such  corporations  after  they  havo 
ceased  to  do  business  in  a  state,  see  pages  917,  918  of  this  note;  and 
as  to  service  of  process  on  agents  whose  authority  has  terminated, 
see  pages  935,  936. 


STATE  v.   MOOEE. 

[87  Minn.  308,  92  N.  W.  4.] 
CONSTITUTIONAL  LAW— Elections.— A  staiute  prohibiting- 
an  unsuccessful  contestant  for  a  party  nomination  at  the  primary 
election  from  having  his  name  printed  upon  the  official  election  bal- 
lot is  a  reasonable  regnlation  and  not  unconstitutional  as  interfering 
with,  or  materially  impairing,  his  eligibility  to  such  office.  He  is 
still  eligible  and  may  aspire  to  the  office,  invite  his  fellow-citizens  to 
vote  for  him  in  the  blank  space  provided  for  on  such  ballot,  and 
secure  the  office  if  he  can  obtain  the  requisite  support,     (p.  705.) 

n.  J.  Peck,  for  the  relator. 

W.  C.  Odell  and  E.  Southworth,  for  the  respondent. 

809  LOVELY,  J.  This  is  an  order  directed  to  the  auditor 
of  Scott  county  requiring  him  to  show  cause  why  he  should 
not  place  the  name  of  petitioner  upon  the  county  official  ballot 
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as  an  independent  candidate  for  superintendent  of  schools  in 
Scott  county.  At  the  last  primary  election  held  in  that  county 
the  petitioner  and  one  H.  J.  Fitzpatriek  were  properly  placed 
upon  the  primary  election  hallot  as  the  contesting  candidates 
for  the  Democratic  nomination  for  superintendent  of  schools. 
Fitzpatriek  received  a  majority  of  the  votes  and  has  heen 
duly  accorded  a  place  on  the  official  ballot.  ^^^  Petitioner  there- 
after caused  a  petition  signed  by  more  than  ten  per  cent  in 
number  of  the  voters  voting  at  the  last  general  election  in  his 
county  to  be  presented  to  the  respondent,  demanding  in  due 
form  a  place  on  the  official  ballot  as  an  independent  candidate 
for  the  office  he  sought  at  the  primary  election  as  a  Democrat. 
The  auditor  declined  to  accede  to  this  request. 

We  have  held  that,  petitioner's  name  having  been  placed  upon 
the  primary  election  ballot,  at  which  he  was  a  contestant  for 
the  Democratic  nomination  of  school  superintendent,  he  comes 
v>'ithin  the  provision  of  Laws  of  1901,  chapter  216,  section  9, 
which  provides  that  "no  names  of  candidates  ....  upon  the 
primary  election  ballot  ....  shall  be  placed  upon  the  official 
election  ballot  unless  such  candidates  have  been  chosen  in  accord- 
ance with  this  act,  except  in  case  of  a  vacancy  occasioned  by  the 
death,   removal   or  resignation,"   etc. 

There  is  no  vacancy  by  death  or  other^vase  among  the 
candidates  for  superintendent  of  schools  in  Scott  county,  and 
it  is  very  clear  that  petitioner,  having  been  an  aspirant  for  the 
nomination  of  a  political  party  at  the  primary  election,  after 
failure  to  obtain  the  same  has  no  right  to  secure  a  place  on 
the  official  ballot  against  the  express  terms  of  section  9,  supra, 
unless  upon  the  contention  of  petitioner  that  this  statutory 
prohibition  is  in  violation  of  section  7,  article  7,  of  the  con- 
stitution, which  is  as  follows:  "Every  person  who,  by  the 
provisions  of  tliis  article,  shall  be  entitled  to  vote  at  any  elec- 
tion, shall  be  eligible  to  any  office,  which  now  is,  or  hereafter 
shall  be,  elective  by  the  people  ....  except  as  otherwise  pro- 
vided in  this  constitution,  or  the  constitution  and  laws  of  the 
TJnited  States." 

It  is  claimed  for  petitioner  that  the  statute  cited,  in  for- 
bidding one  who  voluntarily  becomes  a  candidate  for  a  party 
nomination  at  the  primary  election  and  fails  to  secure  it  from 
having  his  name  on  the  official  ballot,  interferes  with  and  ma- 
terially impairs  his  eligibility  for  the  office  for  which  he  failed 
to  be  nominated;  and  it  is  further  claimed  that  every  person 
who  is  eligible  thereto  has  the  right  to  be  a  candidate  for  an 
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office,  wliethex  he  has  already  sought  it  as  a  party  representativo 
or  not.  The  guaranty  of  the  ^^^  organic  law  refers  to  es- 
sential qualifications,  and  dispenses  with  any  other  test  to 
hold  office  (as  birth,  education,  and  the  like),  than  the  right  to 
vote.  It  is  not  attempted  therein  to  provide  regulations  for 
voting,  nor  the  details  of  the  candidacy  of  the  aspirant.  The 
right  to  vote  and  the  right  to  hold  office  are  declared  to  be 
co-ordinate.  The  methods  by  which  these  rights  shall  be 
protected  and  enforced  are,  of  necessity,  left  to  legislative  ac- 
tion; but  we  shall  readily  assume  that  it  is  an  inherent  right 
of  citizenship  that  only  such  a  system  of  regulation  be  pro- 
vided for  as  will  be  just  and  reasonable,  and  operate  in  its 
application  to  all  voters  and  to  candidates  equally. 

That  any  system  will  accomplish  absolute  equality  in  all 
things  cannot  be  expected.  Under  the  previous  methods  of 
voting  there  were  many  defects,  which  have  been  in  a  measure 
remedied  by  the  primary  election  law;  but  no  plan  will- ever 
place  all  candidates  on  a  perfectly  similar  footing.  The  prim- 
ary system  was  to  secure  inviolate  secrecy  to  the  voter,  with 
protection  from  corrupt  and  improper  influences.  In  it  the  es- 
sential utility  of  political  parties  is  recognized,  while  the  cor- 
rupt control  by  party  managers  of  caucuses  and  conventions 
was  sought  to  be  obviated  by  legal  recognition  of  political  or- 
ganization, and  an  attempted  guardianship  thereof,  whereby  the 
pf'.rtisan  voter  could  express  his  choice  for  his  candidate  under 
the  protection  of  the  state  with  absolute  freedom  in  judgment 
by  means  similar  in  practice  to  the  Australian  ballot  in  use 
at  general  elections.  Of  necessity,  there  must  be  upon  such  a 
ballot  a  regular  order  in  which  the  names  shall  be  placed,  and 
oHier  features  incident  to  the  procedure  that  tend  to  invest  in- 
cidental advantages  upon  one  candidate  over  another;  but  it 
would  seem  proper  that  any  candidate  who  seeks  the  assistance 
of  the  primary  election  law  to  aid  him  in  securing  party  sup- 
port should  be  bound  l)y  the  obligations  of  good  faith  and  the 
dictates  of  fair  play  to  wliieh  he  has  voluntarily  subjected  him- 
self. 

It  is  said  l)y  tliis  law  to  a  candidate:  ''If  you  prefer  the 
advantages  of  a  party  nomination  which  may  be  desirable,  you 
may  seek  it;  but  if  the  state  prepares  and  prints  your  ballot 
and  regulates  nominations  so  as  to  secure  the  utmost  freedom 
of  choice  ^*^  among  the  members  of  your  party,  it  does  so 
upon  the  submission  by  you  to  the  condition  that,  if  you  are 
unsuccessful,  it  will  not  thereafter  print  your  name  upon  the 
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ballot  to  defeat  your  opponent";  and  it  should  not  be  said,  be- 
cause this  is  refused,  that  it  is  an  unreasonable  condition,  but 
rather  an  imposition  of  evenhanded  justice  that  would  have 
been  bestowed  upon  his  previous  contestant  had  the  result  been 
otherwise.  The  conditions  the  aspirant  accepts  and  the  con- 
sequences he  would  desire  to  have  imposed  upon  his  ad- 
versary should  impel  him  upon  every  sanction  of  justice  and 
common  honesty  to  submit  to  results  he  should  have  been 
prepared  for,  and  it  cannot  be  said  either  that  in  this  effort 
iit  regulation  of  political  methods  the  unsuccessful  aspirant  for 
a  party  nomination  is  deprived  of  the  right  to  run  for  office,  or 
the  majority  of  voters  deprived  of  his  services  in  office,  if  they 
desire  to  secure  them;  for  by  the  terms  of  Laws  of  1893,  chap- 
ter 4,  section  25  (Gen.  Stats.  1894,  c.  1),  it  is  provided  that, 
p.fter  the  name  of  the  last-named  candidate  for  each  office 
shall  be  placed  on  the  ballot  there  shall  be  left  as  many  blank 
lines  thereon  as  there  are  like  offices  to  be  filled ;  that  is,  a  blank 
line  is  to  be  left  on  the  official  ballot,  where  voters,  or  a  ma- 
jority of  them,  may  express  their  preferences  for  a  person  by 
writing  his  name  therein.  That  it  is  more  advantageous  to  the 
candidate  to  have  his  name  printed  on  the  ballot  instead  of 
requiring  it  to  be  written  is  true,  but  in  this  case,  under 
the  prohibition  of  the  statute  to  which  he  submitted,  petitioner 
voluntarily  denied  himself  that  advantage.  While  he  cannot 
have  his  name  printed,  because  he  has  for  supposed  benefits 
surrendered  that  right,  he  is  still  eligible,  and  may  aspire 
to  the  office,  invite  his  fellow-citizens  to  vote  for  him  in  the 
blank  space  provided  for,  and  secure  the  office,  if  he  can  ob- 
tain the  requisite  support. 
Order  discharged. 


The  Legislature  is  Cowpcfcnt  to  restrict  the  number  of  candidates 
for  an  office  whose  names  shall  appear  on  the  official  ballot,  but  it 
cannot,  according  to  the  better  opinion,  thereby  deny  the  right  of  an 
elector  to  vote  for  the  candidate  of  his  choice.  He  has  the  right  to 
vote  for  whomsoever  he  choses  whether  or  not  the  name  of  such 
person  is  printed  on  the  ballot:  See  the  monographic  note  to  Chamber- 
lain V.  Wood,  91  Am.  St.  Eep.  682-688. 
Am.  St.  Rep.,  Vol.  94—45 
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JOHNSON  V.  MAETIK 

L87  Minn.  370,  92  N.  W.  221.] 

FACTORS— Liability  for  Stolen  Property.— A  factor  who  haa 
come  into  the  possession  of  the  property  of  another  through  tho 
criminal  acts  of  a  third  person,  and  has  sold  the  property,  received 
the  proceeds  and  paid  them  over  to  the  criminal,  cannot  justify  his 
acts  by  claiming  that  he  acted  in  good  faith,  without  negligence, 
supposing  the  criminal  to  be  the  true  owner,  in  ignorance  of  the 
fact  that  he  was  the  original  wrongdoer,  and  that  he  has  accounted 
to  him.     (p.  708.) 

FACTOES— Stolen  Property— Conversion.— The  owner  of  prop- 
erty appropriated  by  the  criminal  acts  of  another  may  follow  and 
reclaim  it  wherever  found  and  identified,  and  may  hold  any  persoa 
responsible,  as  for  a  conversion,  who  as  an  agent  or  factor  for  tho 
criminal,  has  assumed  the  right  to  sell  it  and  give  possession,  (p. 
708.) 

FACTOES— Liability  for  Stolen  Property— Negligence  of 
Carrier. — The  owner  of  property  appropriated  by  the  criminal  acts 
of  another  may  hold  any  person  responsible  as  for  conversion,  who 
as  agent  or  factor  for  the  criminal  has  assumed  the  right  to  sell 
it  and  give  possession,  although  a  common  carrier  was  negligent  ia 
permitting  it  to  be  diverted  from  its  true  destination  by  means  of 
a  forged  waybill  and  placed  in  the  possession  of  the  factor  by  means 
of  a  forged  bill  of  lading,     (pp.  708,  709.) 

T.  Canty,  for  the  appellants. 

Savage  &  Purdy,  for  the  respondent. 

^'^  COLLINS,  J.  This  action  was  hrought  to  recover  the 
value  of  a  carload  of  wheat,  and  the  essential  facts  are  undis- 
puted. In  September,  1900,  plaintiff  was  the  owner  of  the 
wheat  in  question,  and  shipped  it  by  rail  from  Eunning  Water 
station,  in  South  Dakota,  to  Milwaukee,  "Wisconsin,  receiving 
from  the  carrier  a  bill  of  lading,  the  consignees  being  plain- 
tiff's agents  at  Milwaukee.  When  the  car  ^'"^  reached  Canton, 
another  station  on  the  line  of  road,  one  Wasser  unlawfully  ob- 
tained possession  of  the  accompanying  waybill,  and  substituted 
a  forgery,  which,  in  terms,  consigned  the  car  from  one  C.  B. 
Pratt  to  defendants,  who  were  grain  brokers  or  factors  in 
Minneapolis.  Wasser  also  forged  a  bill  of  lading  purporting 
to  bear  the  signature  of  the  carrier's  authorized  agent  at  an- 
ollier  station,  in  which  Pratt  was  named  as  consignor,  and 
these  defendants  as  consignees.  Under  the  assumed  name  of 
0.  B.  Pratt,  Wasser  mailed  this  forged  bill  of  lading  from  a 
town  in  Iowa  to  defendants  at  Minneapolis,  directing  them  to 
sell  the  wheat  upon  his  account  and  remit  the  proceeds.     Pur- 
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suant  to  the  forged  -vraybill,  the  car  Avas  diverted  from  its 
proper  destination  to  ]\Iinneapolis,  and  delivered  to  defendants 
upon  their  payment  of  freight  charges  and  surrender  of  the 
forged  bill  of  lading.  They  sold  the  wheat,  and  accounted  to 
Wasser,  under  the  name  of  Pratt,  for  the  proceeds,  less  the 
freight  charges,  inspection  fees  incurred,  expenses  of  handling, 
and  a  commission  to  themselves  of  nine  dollars  and  seventy-one 
cents.  They  acted  in  entire  good  faith,  supposing  that  the 
hill  of  lading  was  genuine,  and  that  their  correspondent  was 
the  real  owner  and  actual  consignor  of  the  property.  They 
were  not  guilty  of  any  negligence,  according  to  the  findings. 
The  appeal  is  from  a  judg-ment  in  favor  of  plaintiff  entered 
i;pon  the  findings  of  fact,  and  a  conclusion  of  law  that  he 
was  entitled  to  recover  the  value  of  the  wheat. 

Counsel  for  defendants  relies  mainly  upon  Leuthold  v.  Fair- 
child,  35  Minn.  99,  27  N.  W.  503,  28  X.  W.  218,  and  Mc- 
Lennan V.  Minneapolis  etc.  Elevator  Co.,  57  Minn.  317,  59  N. 
W.  628,  and  practically  concedes  in  his  brief  that,  if  the  opin- 
ions in  these  cases  sustain  his  contention,  they  are  against  the 
weight  of  authority  in  this  country,  as  well  as  in  England. 
There  can  be  no  doubt  of  this.  But  the  present  case  is  wholly 
unlike  those  referred  to.  The  plaintiff's  wheat,  through  no 
act  of  his  own,  but  through  the  rascality  of  Wasser,  and  possibly 
the  negligence  of  the  common  carrier,  passed  into  the  posses- 
sion of  these  defendants.  They  were  not  mere  agents  for,  or 
servants  of,  Wasser,  disposing  of  paper  evidences  of  title  to 
the  property  while  it  was  actually  or  constructively  in  the  pos- 
session of  the  latter.  Through  the  forgeries  the  grain  itself 
"''*  was  delivered  to  defendants,  and  apparently  they  acquired 
a  special  property  therein  for  the  advances  made,  expenses  of 
sale,  and  services  rendered.  They  could  have  maintained  an 
Kction  of  claim  and  delivery  if  this  grain  had  been  withheld 
from  them  by  any  one  except  the  true  0A\Tier.  As  factors,  they 
could  not  only  insure  it  for  full  value,  but  could  sell  it  in  their 
own  names,  such  a  sale  being  in  the  usual  course  of  business. 
A  purchaser  could  implicitly  rely  upon  defendants'  responsibility 
as  factors,  and  had  the  title  failed,  as  to  such  purchaser,  ho 
would  have  a  remedy  against  them  for  the  full  value  of  the 
property.  A  sale  under  such  circumstances  is  an  exercise  of 
dominion  over  the  property  in  dtfiance  of  and  to  the  exclusion 
of  the  rights  of  the  owner,  and  such  exercise  of  dominion  con- 
stitutes a  conversion  upon  which  an  action  may  be  based.  The 
defendants  acted  as  factors  or  commissionmen,  and  their  lia- 
bility to  plaintiff  is  fixed  by  their  acts,  not  by  what  they  might 
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be  called  when  performing  these  acts,  or  designated  by  the 
trial  court  in  its  findings. 

On  the  facts,  the  case  is  controlled  by  Dolliff  v.  Robbins,  83 
Minn.  498,  85  Am.  St.  Rep.  464,  86  N.  W.  772.  Although  the 
question  of  the  extent  of  the  liability  of  a  commission  mer- 
chant, who  merely  acted  as  an  agent  in  the  matter  of  receiving 
and  disposing  of  goods  shipped  to  him,  was  not  there  passed 
upon,  it  was  expressly  held,  upon  a  state  of  facts  not  distin- 
guishable from  those  now  before  us,  that  Leuthold  v.  Fairchild, 
35  Minn.  99,  27  N.  W.  503,  28  K  W.  218,  was  not  in  point. 

In  the  case  last  referred  to,  the  defendant  bank  was  merel}' 
a  medium  through  which  payment  for  certain  grain  was  ob- 
tained for  the  consignor.  There  was  not,  nor  was  there  in  Mc- 
Lennan V.  Minneapolis  Elevator  Co.,  57  Minn.  317,  59  N.  W. 
628,  that  delivery  of  possession  of  the  property,  that  inde- 
pendent exercise  of  dominion  over  it,  and  that  personal  inter- 
est in  the  proceeds  of  the  sale,  which  are  found  here. 

These  defendants  were  not  acting  simply  as  servants  in  col- 
lecting money  for  another.  They  were  connected  with  the 
property  in  a  wholly  distinctive  character,  and  in  their  own 
behalf,  with  all  the  powers,  duties,  and  rights  of  factors,  in- 
cluding qualified  ownership.  They  disposed  of  property  which 
had  been  taken  from  the  true  owner  by  the  criminal  acts  of 
Wasser,  they  received  the  proceeds  of  their  sale,  and  cannot 
justify  their  acts  by  claiming  ^''°  good  faith,  and  ignorance 
of  the  fact  that  Wasser  was  the  original  wrongdoer,  and  that 
they  have  accounted  to  him.  What  was  said  in  Swim  v.  Wilson, 
90  Cal.  126,  25  Am.  St.  Rep.  110,  27  Pac.  33,  is  quite  ap- 
propriate here,  as  follows:  "It  is  a  matter  of  evcry-day  ex- 
perience that  one  cannot  always  be  perfectly  secure  from  loss 
in  his  dealings  with  others,  and  the  defendant  here  is  only 
in  the  position  of  a  person  who  has  trusted  to  the  honesty  of 
another,  and  has  been  deceived.  He  undertook  to  act  as  agent 
for  one  who,  it  now  appears,  was  a  thief,  and,  relying  on  his 
representations,  aided  his  principal  to  convert  the  plaintiff's 
property  into  money;  and  it  is  no  greater  hardship  to  require 
him  to  pay  to  the  plaintiff  its  value  than  it  would  be  to  take 
the  same  away  from  the  innocent  vendee,  who  purchased  and 
paid  for  it."  The  true  owner  of  property  appropriated  by  an- 
other person  can,  under  such  circumstances,  follow  and  reclaim 
it  wherever  found  and  identified ;  and  he  can  hold  any  person 
responsible,  as  for  conversion,  who  has  assumed  the  right  to 
sell  it  and  give  possession. 
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This  court,  in  disposing  of  this  case,  must  be  governed  by 
the  well-settled  principles  of  law,  and  cannot  grant  immunity 
to  defendants  because  of  the  hardship  which  arises  from  a  lia- 
bility; nor  can  it  be  influenced  by  the  fact  that  a  negligent 
common  carrier  might  have  been  subjected  to  an  action  for  the 
value  of  the  wheat,  or,  as  claimed  by  counsel,  that  the  action  to 
recover  such  value  ought,  in  justice,  to  have  been  brought  against 
the  carrier  instead  of  defendants. 

Judgment  affirmed. 


Sales  of  Property  by  persons  without  title  are  considered  in  the 
monographic  note  to  Velsian  v.  Lewis,  3  Am.  St.  Eep.  195-206.  A 
broker  who  in  good  faith  sells  stolen  property  for  a  thief  on  com- 
mission, and  a  broker  who  in  good  faith  acts  on  commission  for  tho 
buyer  of  such  property,  are  both  liable  for  conversion  to  the  true 
owner:  Fort  v.  Wells,  14  Ind.  App.  531,  56  Am.  St.  Eep.  316,  43 
N.  E.  155;  Swim  v.  Wilson,  90  Cal.  126,  25  Am.  St.  Eep.  110,  27 
Pac.  33. 


BRASIE  V.  MmNEAPOLIS  BREWING  COMPANY, 

[87  Minn.  456,  92  N.  W.  340.] 

FRAUDULENT    CONVEYANCES— Title    of    Grantee.— Prima 

facie  the  legal  title  to  property  alleged  to  have  been  transferred  with, 
intent  to  defraud  creditors  is  in  the  fraudulent  grantee,  the  fraudu- 
lent character  of  the  transfer  not  appearing  on  its  face,  and  this 
continues,  notwithstanding  a  sale  of  the  property  by  a  creditor  ou 
execution  against  the  fraudulent  grantor,  until  the  fraud  is  exposed 
and  the  transfer  annulled,     (p.  712.) 

FEAUDULENT  CONVEYANCES— Remedy  of  Creditor— Stat- 
ute of  Limitations. — If  property  is  transferred  in  fraud  of  creditors 
a  defrauded  creditor  may  cause  the  property  to  be  sold  on  execution 
against  the  fraudulent  grantor  and  then  maintain  ejectment  to  re- 
cover possession  thereof,  but  is  entitled  to  recover  only  upon  estab- 
lishing that  the  transfer  was  fraudulent  as  to  him.  That  question 
must  be  litigated  under  established  rules  of  law  in  the  usual  way, 
and  that,  too,  before  the  title  of  the  fraudulent  grantee  becomes 
fully  vested  by  operation  of  the  statute  of  limitations,     (p.  713.) 

FRAUDULENT  CONVEYANCES— Statute  of  Limitations.— 
The  title  of  fraudulent  grantee  is  protected  by  the  statute  of  limita- 
tions, and  if  creditors  do  not,  by  proper  judicial  proceedings,  effect 
the  cancellation  of  his  title  within  the  statutory  period  after  tho 
discovery  of  the  fraud,  such  title  becomes  final  and  conclusive,  (p. 
713.) 

FRAUDULENT  CONVEYANCES— Statute  of  Limitations.— 
If    property    is    fraudulently    transferred    and    a    defrauded    creditor 
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causes  it  to  be  sold  on  execution  against  the  fraudulent  grantor,  the 
statute  of  limitations  begins  to  run  in  favor  of  the  fraudulent  grantee 
in   possession  from  the   date   of  such   sale.     (p.   714.) 

J.  C.  Tarbox,  for  the  appellant. 

Cobb  &  Wheelright,  for  the  respondent. 

^•"^^  BROWN,  J.  Action  to  recover  the  possession  of  real 
estate,  which  was  dismissed  on  the  trial  in  the  court  below, 
and  plaintiff  appealed  from  an  order  denying  a  new  trial. 

The  complaint  alleges  substantially  the  following  facts :  On 
December  3,  1888,  one  Austin  Knights  was  the  owner  of  the 
real  estate  in  question,  and  was  then  indebted  to  plaintiff  in 
the  sum  of  one  hundred  and  sixty  dollars.  That  on  or  about 
January  1,  1889,  he  executed  and  caused  to  be  recorded  a  deed 
of  the  property  to  Michael  Knights,  his  brother.  That  the 
deed  was  without  consideration,  and  was  executed  and  recorded 
for  the  sole  purpose  of  placing  the  property  beyond  the  reach 
of  the  creditors  of  Austin  Knights,  and  to  hinder,  delay  and 
defraud  them.  Though  it  was  claimed  on  the  argument  that 
the  deed  was  never  in  fact  delivered,  the  facts  stated  in  the 
complaint  show  a  delivery,  beyond  any  serious  doubt.  It  is 
alleged  that  the  deed  was  executed  and  recorded  pursuant  to 
a  conspiracy  between  the  two  Knights,  and  for  the  purpose  of 
hindering  and  defrauding  creditors.  Clearly,  they  intended  the 
title  to  pass  from  one  to  the  other,  and  the  delivery  of  the  deed 
is  sutficiently  shown. 

The  complaint  further  alleges  that  on  May  23,  1890,  in  an 
action  brought  by  plaintiff  in  the  district  court  of  Wright 
county  against  Austin  Knights,  plaintiff  recovered  a  judgment 
for  the  indebtedness  '*^^  due  him,  which  judgment  was  duly 
docketed  as  required  by  statute.  Thereafter  an  execution  was 
duly  issued  upon  such  judgment,  and  the  property  in  question 
levied  upon,  and  on  April  15,  1893,  sold  by  the  sheriff,  plain- 
tiff l)cing  the  purchaser  at  the  sale.  It  further  alleges  that 
on  ]\[ay  31,  1897,  ]\Iichacl  Knights,  the  alleged  fraudulent 
grantee  of  Austin  Kniglits,  conveyed  the  property  to  one 
Carroll;  that  on  February  11,  1899,  Carroll  conveyed  it  to 
defendant  in  this  action;  and  it  also  alleges  that  Carroll  and 
this  defendant  had  notice  prior  to  their  purchase  of  the 
fraudulent  character  of  the  deed  from  Austin  to  ]\Iichael ;  that 
defendant  is  in  possession  of  the  property;  and  the  prayer  for 
relief  is  that  such  possession  be  awarded  to  plaintiff.  Plaintiff 
does  not,  in  his  demand  for  relief,  ask  to  have  the  alleged  fraud- 
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ulent  conveyance  set  aside,  or  the  record  thereof  canceled,  but 
simply  demands  judgment  for  the  possession  of  the  premises. 
This  action  was  commenced  September  25,  1899 — more  than 
ten  years  after  the  date  of  the  alleged  fraudulent  conveyance, 
and  more  than  six  years  after  the  sale  on  execution.  The  com- 
plaint doesi  not  allege  when  plaintiff  discovered  the  alleged 
fraudulent  character  of  the  conveyance  from  Austin  to  Michael. 

The  answer  of  defendant  denies  that  the  conveyance  was 
fraudulent;  alleges  that  it  was  made  in  good  faith;  that  de- 
fendant was  a  purchaser  of  the  property  for  a  valuable  con- 
sideration; sets  up  certain  improvements  under  the  occupying 
claimant's   act;   and  pleads  the  statute  of  limitations. 

Plaintiff,  in  reply,  puts  in  issue  the  new  matters  alleged  in 
the  answer,  but  does  not  set  forth  any  facts  to  obviate  defend- 
ant's plea  of  the  statute  of  limitations.  No  attempt  is  made 
to  bring  the  case  within  any  of  the  exceptions  preventing  the 
running  of  the  statute. 

At  the  trial  the  court  dismissed  the  action,  upon  defendant's 
motion,  on  the  ground  that,  upon  the  face  of  the  pleadings, 
plaintiff's  cause  of  action,  if  any  he  had,  was  barred  by  the 
statute  of  limitations,  the  same  not  having  been  commenced 
within  six  years  after  the  discovery  of  the  fraud  complained 
of;  and  this  order  dismissing  the  action  is  the  only  error  com- 
plained of  by  appellant.  The  position  of  appellant  is  that  the 
question  of  the  statute  of  limitations  *®^  has  no  application  to 
this  case.  It  is  insisted  that,  though  the  complaint  sets  out 
tdl  the  facts — ^those  upon  which  plaintiff  relies  to  establish  hia 
title  to  the  property,  and  those  upon  which  he  relies  to  impeach 
defendants'  title — ^the  action  is  one  in  ejectment,  pure  and 
simple,  and  that  the  question  whether  the  conveyance  from 
Austin  to  Michael  Knights  was  fraudulent,  and  made  for  the 
purpose  of  hindering  and  defrauding  creditors,  and  therefore 
void  as  to  them,  is  merely  incidental  to  the  relief  he  demands, 
which  he  insists  may  be  determined  without  reference  to  the 
statute  of  limitations. 

Where  property  is  transferred  by  an  insolvent  debtor  for 
the  purpose  of  placing  it  beyond  the  reach  of  creditors  and  de- 
frauding them,  the  defrauded  creditor  has  the  election  of  one 
of  three  remedies :  1.  He  may  place  his  demand  in  judgment, 
levy  upon  the  property  alleged  to  have  been  fraudulently  trans- 
ferred, cause  the  same  to  be  sold  under  execution,  and  leave 
the  purchaser  at  the  sale  to  contest  the  validity  of  the  fraudu- 
lent grantee's  title;  2.  He  may  bring  suit  against  the  grantor. 
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and,  upon  the  recovery  of  judgment  against  him,  bring  an  ac- 
tion in  equity  to  remove  the  alleged  fraudulent  conveyance  as 
an  obstruction  to  the  enforcement  of  his  lien,  and  await  the 
result  of  the  action  before  selling  the  property;  or  3,  He  may, 
on  the  return  of  his  writ  of  execution  unsatisfied,  bring  an 
action  in  the  nature  of  a  creditors'  bill  to  have  the  conveyance 
adjudged  fraudulent  and  void  as  to  his  judgment,  and  have  the 
land  sold  by  a  receiver,  or  other  officer  of  the  court,  and  the 
proceeds  applied  to  the  satisfaction  of  his  claim :  Jackson  v. 
Holbrook,  36  Minn.  494,  1  Am.  St.  Eep.  683,  32  N.  W.  852. 

Plaintiff  in  this  action  adopted  the  first — proceeded  to  judg- 
ment on  his  claim,  the  issuance  of  an  execution,  and  the  sale 
of  the  property  thereunder;  and  it  is  his  contention  at  this 
time  that  the  legal  title  to  the  property  passed  to  him  at  such 
sale,  entitling  him  to  its  possession.  This  is  not  strictly  true ; 
for  the  question  whether  the  legal  title  was  vested  in  him  by  the 
sale  on  execution  depends  upon  the  further  question  whether 
the  convej'ance  alleged  to  have  been  executed  to  hinder  and 
defraud  creditors  was  so  executed,  in  point  of  fact.  Pre- 
sumptively, the  transfer  was  made  in  good  faith,  with  honest 
motives,  and  for  a  valuable  consideration.  "^^^  The  burden  was 
upon  plaintiff  to  prove  to  the  contrary,  and  manifestly,  until 
he  established  that  fact,  and  obtained  a  judicial  determination 
cf  it.  the  legal  title  to  the  property  remained  in  the  alleged 
fraudulent  grantee. 

Transfers  of  property  made  for  the  purpose  of  hindering 
and  defrauding  creditors  are  not  absolutely  void.  They  are 
only  voidable,  at  the  election  of  the  creditors  defrauded.  While 
the  statutes  pronounce  such  transfers  void,  the  word  "void.''"' 
as  there  used,  is  construed  by  all  the  courts  to  mean  voidable: 
14  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  280,  and  cases  cited. 
They  are  valid  between  the  parties,  and  operate  to  transfer  the 
title  to  the  grantee,  subject  to  being  impeached  at  the  suit 
of  creditors:  Spooner  v.  Travelers'  Ins.  Co.,  76  ]\Iinn.  311, 
77  Am.  St.  Eep.  651,  79  N.  W.  305 ;  Hathaway  v.  Brown,  22 
Minn.  214.  The  mere  election  by  the  creditor  to  treat  the  con- 
veyance as  fraudulent  and  void,  by  levying  upon  and  selling 
the  property  under  execution,  cannot  have  the  effect  of  can- 
celing or  annulling  it,  as  a  matter  of  law.  The  creditor  must 
procure  its  cancellation  in  some  judicial  proceeding  instituted 
for  that  purpose.  As  remarked  in  Wait  on  Fraudulent  Con- 
veyances, section  60 :  "The  seizure  of  property  on  execution  in 
cases  of  this  kind  subjects  the  creditor  to  the  peril  incident 
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to  proving  that  the  transfer  Avas  fraudulent.''  If  the  creditor 
tails  to  do  so,  the  transfer  becomes  effectual  as  to  all  tho 
world.  The  logical  conclusion,  therefore,  is  that  prima  facie 
the  legal  title  to  property  alleged  to  have  been  transferred  with 
intent  to  defraud  creditors  is  in  the  fraudulent  grantee,  the 
fraudulent  character  of  the  transfer  not  appearing  on  its  face; 
and  this  continues,  notwithstanding  a  sale  of  the  property  by  a 
creditor  on  execution  against  the  fraudulent  grantor,  until 
the  fraud  is  exposed  and  the  transfer  set  aside. 

Plaintiff  in  this  action  was  not,  therefore,  strictly  speaking, 
ihe  holder  of  the  legal  title  to  the  property  in  question,  and 
could  not  recover  the  possession  thereof,  without  first  obtain- 
ing a  judicial  determination  that  the  transfer  was  in  fact 
fraudulent  and  void.  Perhaps  his  contention  in  this  respect 
would  be  sound  if  the  invalidity  or  fraudulent  character  of 
the  deed  appeared  upon  its  face.  In  that  case  no  judicial  pro- 
ceedings would  be  necessary  to  cancel  or  set  it  aside.  It  would 
not  constitute  a  cloud  upon  the  ^**^  title,  and  plaintiff  would 
be  the  legal  owner  and  entitled  to  the  possession.  But  in  a 
case  like  that  at  bar,  where  extrinsic  evidence  is  necessary  to 
show  the  invalidity  of  the  alleged  fraudulent  transfer,  an  ac- 
tion of  some  nature  must  be  brought,  wherein  that  question 
may  be  litigated  in  the  usual  way;  and  that,  too,  before  the 
title  of  the  fraudulent  grantee  becomes  fully  vested  by  opera- 
tion of  the  statute  of  limitations. 

But  it  is  urged  that  the  question  may  be  determiined  in 
this  action — one  to  recover  the  possession  of  the  property — 
and  that  plaintiff  is  entitled  to  prove  the  fraudulent  character 
of  the  conveyance,  and  thus  defeat  it.  The  autliorities  sustain 
the  proposition  that  the  question  may  be  determined  in  an  ac- 
tion of  ejectment,  but  it  is  clear,  upon  principle,  that  it  must 
be  tried  as  all  other  issues  and  questions  are  tried,  and  deter- 
mined and  judged  by  the  rules  of  law,  statutory  and  otherwise, 
applicable  generally  to  litigated  questions.  In  this  action 
plaintiff  made  the  fraudulent  character  of  the  transfer,  by  his 
complaint,  an  affirmative  issue  in  the  action;  and  the  burden 
was  upon  him  to  establish  all  the  material  allegations  there 
set  forth,  to  warrant  a  recover}'  in  his  favor.  The  situation 
vs'ith  respect  to  the  trial  of  this  particular  question  would  be  the 
same,  however,  if  the  allegations  of  the  pleadings  were  gen- 
eral, alleging  title  in  the  respective  parties  in  general  terms. 
In  that  case  no  opportunity  would  be  given  to  plead  the  stat- 
ute of  limitations  (it  was  pleaded  in  this  case),  and  advantage 
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could  be  taken  thereof  upon  the  fact  appearing  from  the  evi- 
dence offered  on  the  trial:  13  Ency.  of  PI.  &  Pr.  187;  Dreutzer 
V.  Baker,  60  Wis.  179,  18  N.  W."^776;  Emery  v.  Keighan,  88 
111.  482;  Fairbanks  v.  Long,  91  Mo.  628,  4  S.  W.  499. 

The  authorities  are  very  uniform,  wherever  the  question  has 
been  presented,  to  the  effect  that  title  of  a  fraudulent  grantee 
is  protected  by  the  statute  of  limitations;  and  if  creditors  do 
not,  by  proper  judicial  proceedings,  effect  the  cancellation  of 
his  title  within  the  statutory  period,  it  becomes  final  and  con- 
clusive: Bump  on  Fraudulent  Conveyances,  sec.  571;  Por- 
ter V,  Cocke,  Mart.  &  Y.  264;  Peeves  v.  Dougherty,  7  Yerg. 
221,  27  Am.  Dec.  496;  Blantire  v.  AMiitaker,  11  Humph.  313; 
Lockard  v.  Nash,  64  Ala.  38.5;  Osborne  v.  Wilkes,  108  N.  C. 
651,  13  S.  E.  285;  Strutton  v.  Young,  15  Ivy.  Law  Eep.  657, 
25  S.  W.  109.  Nor  ^63  is  the  fraudulent  grantee  precluded 
from  invoking  the  statute  by  the  fact  that  he  is,  in  law,  held 
as  a  trustee  for  the  benefit  of  creditors;  for  he  is  so  held 
against  his  will:  Musselman  v.  Kent,  33  Ind.  452;  Bobb  v. 
Woodworth,  50  Mo.  95;  Sims  v.  Gray,  93  Iowa,  38,  61  N.  W. 
171.  This  court,  in  Lane  v.  Innes,  43  Minn.  137,  45  N.  W. 
4,  recognized  the  necessity  of  bringing  an  action  to  cancel  a 
fraudulent  conveyance  after  the  sale  on  execution ;  for  it  there 
said,  speaking  in  reference  to  the  different  remedies  creditors 
have  in  such  cases,  that  a  judgment  creditor  may  bring  an 
action  to  remove  the  obstruction  caused  by  a  fraudulent  con- 
veyance before  selling  the  property,  or  "he  may  acquire  title 
by  execution  sale,  and  then  bring  his  action."  Of  necessity, 
such  an  action  must  be  brought,  or  at  least  the  question  as  to 
the  fraudulent  character  of  the  conveyance  must  be  determined, 
in  some  proceeding,  and  in  accordance  with  the  rules  of  law 
applicable  to  all  controverted  questions.  So  long  as  it  remains 
undetermined,  the  legal  title  to  the  property  remains  in  the 
fraudulent  grantee,  and  becomes  final  and  conclusive  after  the 
lapse  of  six  years  from  the  discovery  of  the  fraud  by  creditors. 
The  question  as  to  the  fraudulent  character  of  the  conveyance 
is  not  a  mere  incidental  fact,  but  a  vital  and  controlling  issue 
between  the  contending  parties. 

General  Statutes  of  1894,  section  5136,  provides  that  an  ac- 
tion for  relief  on  the  ground  of  fraud  shall  be  brought  within 
six  years  from  tlie  discovery  of  the  fraud;  and  it  has  been  held 
by  this  court  that  an  action  to  set  aside  a  conveyance  alleged  to 
have  been  executed  for  the  purpose  of  defrauding  creditors 
comes  within  the  meaning  of  that  statute:  ]\IcMillan  v.  Cheeney, 
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30  Minn.  519,  16  X.  W.  404;  Duxbury  v.  Boice,  70  Minn.  113, 
72  N".  \V.  838.  The  complaint  in  the  case  at  bar  contains  no 
allegations  as  to  when  plaintiff  discovered  the  fraud  com- 
jjlained  of;  but,  presumably,  it  was  discovered  by  him  at  the 
time  of  the  levy  upon  the  property  under  his  execution,  for 
he  now  insists  that  he  then  elected  to  treat  the  transfer  as 
fraudulent.  This  being  the  fact,  his  right  of  action  to  have 
the  conveyance  set  aside  is  barred  by  the  lapse  of  six  years  from 
that  time.  The  statute  must  run  from  the  date  of  the  sale 
on  execution,  and  not,  as  suggested  by  plaintiff's  counsel,  from 
the  expiration  of  the  period  of  redemption.  Wliatever  title 
plaintiff  '****  acquired  under  his  execution  became  vested  at  the 
time  of  sale,  subject  to  being  defeated  by  redemption:  Curri- 
den  V.  St.  Paul  etc.  Ey.  Co.,  50  Minn.  454,  52  N.  W.  966.  So 
that,  immediately  upon  the  completion  of  the  sale  and  the 
execution  of  the  sheriff's  certificate,  plaintiff  was  in  position 
to  maintain  an  action  of  this  kind,  and  the  statute  must  run 
from  that  date. 

Statutes  of  limitations,  affecting,  as  they  do,  legal  remedies 
only,  are  universally  regarded  with  favor  hy  the  courts,  as 
statutes  of  repose,  and  are  construed  liberally.  They  fix 
periods  within  which  controversies  and  disputes  with  respect 
to  rights  and  liabilities  must  be  brought  to  an  end,  and  beyond 
wliich  courts  will  not  lend  their  aid  to  litigants.  The  courts 
do  not  volunteer  their  enforcement  when  not  insisted  upon  by 
the  parties,  nor  refuse  to  apply  them  when  properly  invoked  to 
do  so;  neither  will  the  courts  aid  or  facilitate  parties  in  their 
attempt,  by  "mere  strategy  in  judicial  proceedings,"  or  by  cir- 
cuitous route  of  action,  to  avoid  and  escape  their  consequences. 
Such  statutes  are  applied  alike  to  all.  Yet  to  adopt  the  con- 
tentions of  appellant  would  result  in  permitting  him  to  accom- 
plish that  which  he  could  not  accomplish  in  any  other  form 
cf  action,  viz.,  avoid  the  statute.  Had  he  brought  an  action 
direct  for  the  express  purpose  of  procuring  a  decree  of  the 
court  canceling  the  alleged  fraudulent  conversance,  he  could 
not  have  maintained  it,  because  of  the  bar  of  the  statute;  and 
there  is  no  sound  logic  or  reason  in  permitting  him  to  effect 
that  result  in  this  indirect  manner.  The  cases  cited  in  his 
behalf  from  Massachusetts,  which  seem  to  sustain  him,  are 
illogical,  and  were,  no  doubt,  influenced  to  some  extent,  at  least, 
by  the  old  judicial  prejudice  against  the  statute  of  limitations. 

The  case  of  Jackson  v.  Holbrook,  36  Minn.  494.  1  Am.  St, 
Eep,  683,  32  N.  W.  852,  cited  and  relied  upon  by  plaintiff. 
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is  not  in  point,  except  that  it  tends  to  sustain  the  position  of 
the  defendant.  In  that  case  it  appeared  that  an  insolvent 
debtor  conveyed  his  property  for  the  purpose  of  hindering  and 
defrauding  creditors,  and  that  subsequent  to  the  conveyances 
several  Judgments  were  obtained  against  him  upon  debts  and 
obligations  existing  at  the  time  of  the  conveyance.  Some  of 
the  junior  judgment  creditors  brought  an  action  to  set  aside 
the  conveyances  as  fraudulent,  and  were  successful.  '*^^  They 
then  caused  the  land  to  be  sold  under  executions,  from  which 
no  redemption  was  ever  made,  and  they  subsequently  conveyed 
the  title  thus  acquired  to  a  third  person.  Thereafter,  and 
within  ten  years  from  the  entry  of  his  judgment,  the  plaintiff 
in  the  judgment  first  entered  caused  an  execution  to  be  issued 
on  his  judgment,  and  the  property  levied  upon  and  sold,  from 
which  the  purchaser  from  the  junior  judgment  creditors  redeemed. 
He  then  brought  that  action  to  recover  against  the  junior  judg- 
ment creditors  for  breach  of  the  covenant  of  quiet  enjoyment 
contained  in  the  deed  from  them  to  him.  All  the  court  de- 
cided in  that  case  was  that  the  senior  judgment  creditor  had 
the  right  to  proceed  as  he  did — to  cause  the  land  to  be  sold  on 
execution,  without  first  applying  to  equity  to  cancel  th£  alleged 
fraudulent  conveyance.  No  action  was  brought  by  such  senior 
judgment  creditor  to  cancel  the  conveyance,  but  his  right  to 
do  so  had  not  expired  at  the  time  of  the  redemption  from  his 
execution  sale.  The  court  stated  at  the  close  of  the  opinion 
that  his  right  to  bring  such  an  action  did  not  accrue  until  his 
purchase  at  the  execution  sale.  The  statute  of  limitations,  as 
applied  to  this  particular  case,  was  not  there  involved,  though 
the  court  intimates  strongly  that  the  statute  bars  the  right  to 
have  a  transfer  of  the  kind  set  aside. 

This  coiirt  has  never  had  occasion  to  pass  upon  the  precise 
question  involved  in  this  action;  nor  have  we  ever  held  that 
the  act  of  the  creditor  in  causing  property  alleged  to  have  been 
fraudulently  transferred  to  be  levied  upon  and  sold  on  execu- 
tion against  the  fraudulent  grantor,  wholly  ex  parte  and  non- 
judicial in  its  nature,  operates  ipso  facto  to  cancel  the  alleged 
fraudulent  conveyance,  and  vest  the  absolute  title  to  the  prop- 
erty in  the  purchaser  at  the  sale.  The  farthest  we  have  gone 
in  that  direction  is  to  sanction  and  approve  such  proceedings ; 
and  the  most  that  can  be  deduced  from  the  decisions  is  that  the 
sale  in  such  cases  places  the  creditor  or  purchaser,  as  the  case 
m.ay  be,  in  position  to  attack  the  conveyance.  The  result  of 
the  decisions  is  that  the  creditor  may  bring  an  action  to  set 
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aside  the  alleged  fraudulent  conveyance  before  sale  on  execu- 
tion, and  then  make  the  sale,  or  he  may  make  the  sale,  ^^^  and 
then  bring  the  action.  In  either  case  he  must  get  rid  of  the 
alleged  fraudulent  conveyance. 

Our  conclusions  from  these  considerations  are  that,  without 
regard  to  the  form  of  the  action,  the  question  as  to  the  fraudu- 
lent character  of  a  transfer  such  as  that  here  complained  of 
must  be  judicially  determined  within  the  period  covered  by  the 
statute  of  limitations,  or  it  ripens  into  full  title  as  against 
creditors  and  all  others,  and  that,  as  it  conclusively  appears 
from  the  pleadings  in  this  action  that  the  plaintiff's  right  to 
have  the  fraudulent  conveyance  set  aside  is  barred  by  the  stat- 
ute, the  court  below  rightly  dismissed  the  action,  and  the  order 
denying  a  new  trial  is  affirmed. 

Order  affirmed. 

Mr.  Chief  Justice  Start  dissented  on  the  ground  that  the  majority 
opinion  overturned  well-settled  principles  which  have  become  rules  of 
property.  He  said  in  speaking  of  a  creditor  of  a  fraudulent  grantor, 
that  "the  creditor,  although  he  seizes  and  sells  the  land  on  execu- 
tion, may,  if  he  so  elects,  resort  to  equity  to  secure  a  cancellation 
of  the  fraudulent  transfer,  but  he  is  not  bound  to  do  so.  He  may 
take  his  chances  on  being  able  to  prove  the  conveyance  fraudulent 
whenever  his  title  is  challenged.  He  acquires  by  the  execution  sale 
the  legal  title  to  the  lands,  and  in  an  action  at  law  by  him  to  recover 
possession  thereof,  or  in  an  action  against  him  if  he  be  in  possession, 
he  may,  as  against  the  fraudulent  grantee  and  all  persons  claiming 
under  him  with  notice,  prove  that  the  conveyance  to  such  grantee 
was  fraudulent.  He  may  prove  such  fact  precisely  as  he  may  any 
other  fact  which  is  a  necessary  link  in  his  chain  of  title,  as  a  matter 
of  strict  legal  right,  without  first  appealing  to  a  court  of  equity  to 
set  the  fraudulent  conveyance  aside":  Cami^bell  v.  Jones,  25  Minn. 
155;  Tupper  v.  Thompson,  26  Minn.  385,  4  N.  W.  621;  Furman  v, 
Tenny,  28  Minn.  77,  9  N.  W.  172;  Jackson  v.  Holbrook,  36  Minn. 
494,  1  Am.  St.  Eep.  683,  32  N.  W.  852;  Cumlcy  v.  Lovett,  76  Minn. 
227,  79  N.  W.  99;  Thomason  v.  Nceley,  50  Miss.  310;  Chautauqua 
v.  Eisley,  19  X.  Y.  3G9,  75  Am.  Dec.  347;  Bergen  v.  Carman,  79  N. 
Y.  146-153;  Smith  v.  Eeid,  134  N.  Y.  568,  31  N.  E.  1082;  2  Freeman  oa 
Judgments,  sec.  350.  "The  majority  of  the  court  in  this  case,  it 
seems  to  me,  have  fallen  into  the  fundamental  error  of  assuming 
as  their  premises  that  the  plaintiff's  judgment  was  not  a  legal  lien 
upon  the  land  attempted  to  be  as  to  him  fraudulently  conveyed  by 
his  debtor,  and  that,  as  purchaser  at  the  execution  sale,  he  acquired 
only  an  equitable  title  to  the  land,  the  legal  title  remaining  in  the 
fraudulent  grantee,  which  gave  him  the  right  to  control  the  legal 
title  by  having  the  transfer  sot  aside  by  bringing  an  action  to   bo 
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relieved  from  the  fraud  by  canceling  the  fraudulent  transfer  and 
vesting  the  legal  title  in  him.  If  the  premises  are  correct,  it  is  plain 
sailing  to  the  conclusion  reached.  But  unless  I  have  misconceived 
the  decisions  of  this  court,  the  premises  are  not  correct,  for,  if  the 
conveyance  was  fraudulent  as  against  the  creditor,  the  judgment  was 
a  lien,  and  the  legal  title  passed  to  the  plaintiff  on  the  execution 
sale." 


A  Conveyance  in  Fraud  of  Creditors  passes  title  and  is  valid  as  b-?- 
tween  the  parties:  Doster  v.  Manistee  Nat.  Bank,  67  Ark.  325, 
77  Am.  St.  Eep.  116,  55  S.  W.  137;  Preston-Parton  Milling  Co.  v. 
Horton  &  Co.,  23  Wash.  236,  79  Am.  St.  Eep.  928,  60  Pac.  412; 
Mallow  V.  Walker,  115  Iowa,  238,  91  Am.  St.  Eep.  158,  88  N.  W. 
452;  Dulion  v.  Harkness,  80  Miss.  8,  92  Am.  St.  Eep.  563,  31  South. 
416;  Steinmeyer  v.  Steinmeyer,  64  S.  C.  413,  92  Am.  St.  Eep.  809, 
42  S.  E.  184.  But  a  creditor  of  the  grantor  who  sues  him,  attaches 
the  property,  and  purchases  it  at  execution  sale,  acquires  a  good 
title  as  against  the  grantees  and  other  creditors,  and  a  conveyance 
by  him  to  the  grantees  in  the  fraudulent  deed  gives  them  a  good 
title:  Gleitz  v.  Schuster,  168  Mo.  298,  90  Am.  St.  Eep.  461,  67  S.  W. 
561.  A  purchaser  at  a  sheriff's  sale  made  by  virtue  of  a  creditor '3 
judgment  may,  in  an  action  of  ejectment,  defeat  a  deed  made  to  de- 
fraud creditors,  bv  proof  of  its  fraudulent  character:  Potter  v. 
Adams,  125  Mo.  118,  46  Am.  S't.  Eep.  478,  28  S.  W.  490. 

The  Statute  of  Limitations  does  not  begin  to  run  against  one  who 
has  acquired  a  right,  by  virtue  of  a  sale  under  execution  against 
a  husband,  to  set  aside  a  previous  fraudulent  conveyance  by  him 
to  his  wife,  until  the  date  of  the  sheriff's  deed:  Chalmers  v.  Sheehv, 
132  Cal.  459,  84  Am.  St.  Eep.  62,  64  Pac.  709. 


STATE  V.  BAZILLE. 

[87  Minn.  500,  92  N.  W.  415.1 

INHERITANCE  TAXES— Constitutional  Law.— Under  a  con- 
stitutional provision  requiring  equality  of  taxation,  statutes  provid- 
ing for  the  laying  and  collection  of  inheritance  taxes,  to  be  valid, 
must  include  all  inheritances,  devises,  bequests  and  legacies  of  everv 
kind  and  description,  including  those  of  both  real  and  personal 
properly,  and  they  must  be  uniform,  and  apply  equally  to  all  per- 
sons or  corporations,  whether  collateral  or  lineal  descendants,  (p. 
719.) 

INHERITANCE  TAXES— Constitutional  Law.— Under  a  con- 
stitutional provision  requiring  equality  of  taxation,  a  statute  pro- 
viding for  an  inheritance  tax  which  operates  unequally  and  ununi- 
formly  as  between  collateral,  and  also  as  between  collateral  and  lin- 
eal, descendants,  is  unconstitutional  and  void.     (pp.   720,   721.) 

"W.  B.  Donirlass.  attorney  freneral.  and  C.  W.  Somerby,  as- 
sistant attorney  general,  for  the  appellant. 
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A,  Tighe,  M.  B.  Koon,  J.  I.  Best  and  A.  B.  Jackson,  for  the 
respondent. 

*^^^  BEOWN",  J.  Mandamus  proceedings  were  commcnctd 
in  the  district  court  of  Ramsey  county  to  compel  the  probate 
court  to  make  a  final  distribution  of  the  estate  of  Stina  John- 
son, deceased,  that  court  having  refused  to  do  so,  except  upon 
payment  of  an  inheritance  tax.  Judgment  was  there  awarded 
for  the  relator,  from  which  appellant,  defendant  therein,  ap- 


The  sole  question  presented  for  our  consideration  is  the  con- 
stitutionality of  Laws  of  1901,  chapter  255,  known  as  the  "In- 
heritance Tax  Law."  The  act  was  passed  subsequent  to  the 
decision  in  Drew  v.  Tifft,  79  Minn.  175,  79  Am.  St.  Eep.  446, 
81  N.  W.  839,  and  was,  in  all  probability,  intended  to  meet  tlie 
requirements  of  the  law  as  there  enunciated.  The  constitu- 
tion provides:  "There  may  be  by  law  levied  and  collected  a 
tax  upon  all  inheritances,  devises,  bequests,  legacies  and  gifts 
of  every  kind  and  description,  above  a  fixed  and  specified  sum, 
of  any  and  all  natural  persons  and  corporations.  Such  tax 
above  such  exempted  sum  may  be  uniform  or  it  may  be  graded 
or  progressive;  but  shall  not  exceed  a  maximum  tax  of  five  per 
cent." 

A  general  discussion  of  the  validity  of  legislation  of  this 
sort  is  unnecessary,  since  in  the  case  just  cited  the  principles 
applicable  to  the  subject  were  very  clearly  and  fully  discussed 
in  the  opinion  of  Chief  Justice  Start.  "We  have  only  to  deter- 
inine  whether  the  act  under  consideration  comes  within  the  law 
as  there  laid  down.  It  was  there  held  that  section  1,  article 
9,  of  our  constitution,  being  a  provision  requiring  equality  of 
taxation,  applies  to  inheritance  taxes,  exactly  as  it  does  to  taxes 
on  other  property,  except  as  therein  otherwise  expressly  pro- 
vided, and  that  statutes,  providing  for  such  taxes,  to  be  valid, 
must  include  all  inheritances,  devises,  bequests,  and  legacies,  of 
every  kind  and  description,  including  those  of  both  real  and 
personal  property,  and,  further,  that  they  ^^^  must  be  uniform, 
and  apply  equally  to  all  persons  or  corporations,  whether  col- 
lateral or  lineal  descendants. 

The  decision  covers  the  law  in  other  respects,  but  the  features 
just  mentioned  are  alone  pertinent  to  the  questions  presented 
in  the  case  at  bar.  If  the  act  does  not  operate  uniformly  and 
equally  as  to  all  persons  or  corporations,  or  if  it  applies  solely 
to  personal  property,  it  cannot  be  sustained.  We  shall  proceed 
to  consider  whether  it  is  objectionable  on  either  ground. 
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Section  1  of  the  act  (that  referring  to  collateral  descendants) 
provides  as  follows :  "A  tax  shall  be  and  is  hereby  imposed  upon 
the  transfer  of  any  property,  real,  personal  or  mixed,  tangible 
or  intangible,  over  which  this  state  has  jurisdiction,  or  of  any 
interest  therein  or  income  therefrom,  in  trust  or  otherwise, 
•when  the  value  of  such  property,  interest  or  income  exceeds  five 
thousand  dollars,  in  the  following  cases :  1.  When  the  transfer 
is  by  will  or  by  the  intestate  laws  of  this  state  from  any  per- 
son dying,  deceased  or  possessed  of  the  property  while  a  resi- 
dent of  this  state Such  tax  is  also  imposed  when  any 

person  or  corporation  becomes  beneficially  entitled  in  posses- 
t^ion  or  expectancy  to  any  property  or  the  income  thereof  by 
any  such  transfer,  whether  made  before  or  after  the  pas- 
sage of  this  act.  Such  tax  shall  be  at  the  rate  of  five  per 
cent  of  the  clear  market  value  of  such  property,  interest  or  in- 
come, except  as  otherwise  provided  in  the  next  section;  pro^ 
vided,  that  any  estate,  property,  interest  or  income,  so  trans- 
ferred, that  shall  be  valued  at  five  thousand  dollars,  or  less, 
shall  be  exempt  from  and  not  subject  to  the  tax  hereby  im- 
posed." 

Section  2  of  the  act,  referring  to  lineal  descendants,  provides 
as  follows:  "WTien  such  property,  interest  or  income,  or  any 
beneficial  interest  therein,  passes  by  any  such  transfer  to  the 
use  of  a  father,  mother,  husband,  wife,  child,  brother,  sister, 
"wife  or  widow  of  a  son,  or  the  husband  of  a  daughter,  or  any 
child  adopted  as  such,  in  conformity  with  the  laws  of  this 
state,  of  the  decedent,  grantor,  donor  or  vendor,  ....  or  to 
-any  lineal  descendant  of  such  decedent,  grantor,  donor  or  ven- 
dor born  in  lawful  wedlock,  then  such  tax  shall  be  at  the  rate 
of  one  per  cent  upon  the  clear  market  value  of  the  projjerty, 
interest  or  income,  so  transferred,  in  excess  of  said  sum  of 
five  thousand  dollars." 

That  there  is  a  flagrant  want  of  uniformity  and  equality,  not 
^'^^  only  as  between  the  collateral  and  lineal  descendants,  but 
also  as  between  collaterals,  seems  to  us  beyond  controversy. 
Section  1,  relating  to  transfers  to  collateral  descendants,  im- 
poses a  tax  upon  a  transfer  of  any  such  property,  real,  personal 
or  mixed,  when  the  value  thereof  exceeds  five  thousand  dollars. 
The  contention  is  (and  it  is  clearly  supported  by  the  language 
of  the  statute)  that  the  tax  there  provided  for  is  to  be  laid  upon 
every  transfer  which  exceeds  five  thousand  dollars  in  value; 
not  upon  the  excess  over  and  above  that  amount,  but  upon  the 
whole  value  where  it  exceeds  five  thousand  dollars.  The  con- 
btitution  authorizes  the  levy  of  a  tax  of  this  nature  upon  the 


Nov.  1902.]  State  v.  Bazille.  721 

excess  of  an  exemption  to  be  fixed  at  the  discretion  of  tlie  legis- 
lature, which  was  here  fixed  at  five  thousand  dollars ;  but  the 
provisions  of  section  1  clearly  impose  the  tax  upon  the  whole 
value  of  the  property  transferred,  where  it  exceeds  the  fixed 
limitation.  True,  the  proviso  at  the  end  of  the  section  exempts 
transfers  of  five  thousand  dollars  or  less;  but  if  the  value  of 
of  the  property  transferred  should  be  five  thousand  one  hundred 
dollars,  or,  in  fact,  any  other  amount  above  five  thousand  dol- 
lars, the  tax  would  be  laid  upon  the  whole  amount,  so  that  the 
person  receiving  less  than  five  thousand  dollars  would  pay  no 
tax  at  all,  and  the  person  receiving  five  thousand  dollars  and 
above  would  pay  a  tax  upon  the  whole  amount.  It  certainly 
puts  the  collateral  descendants  upon  an  unfair  and  unequal 
basis,  and  is  not  in  harmony  with  the  requirements  of  the  con- 
stitution authorizing  such  taxation.  The  proviso  cannot  be 
construed  to  limit  the  tax  to  the  excess  over  and  above  five 
thousand  dollars,  for  to  do  so  would  be  a  glaring  departure  from 
the  plain,  unambiguous  language  of  the  act. 

There  is  also  an  inequality  or  lack  of  uniformity  as  between 
collateral  and  lineal  descendants,  and  one  not  authorized  by  the 
constitution.  Section  2,  which  applies  to  lineal  descendants, 
clearly  comes  Mathin  the  decision  in  the  Drew  case,  and  im- 
poses a  tax  on  the  value  of  property  transferred  in  excess  of 
five  thousand  dollars,  and  all  transfers  of  five  thousand  dollars 
and  less  are  exempt  from  the  operation  of  the  act.  Not  so  with 
section  1,  for,  as  we  have  pointed  out,  the  tax  there  imposed 
is  upon  the  entire  transfer  of  property,  if  its  value  exceeds  five 
thousand  dollars.  Clearly,  here  is  an  inequality  and  discrimi- 
nation between  the  collateral  and  lineal  descendants  as  striking 
as  that  between  classes  of  collaterals,  which,  the  Drew  case 
pointed  out,  ^^^  could  not  be  made ;  and  it  is  so  apparent  as  to 
need  no  extended  discussion  to  show  it.  No  rules  of  statutory 
construction  with  which  we  are  familiar  will  justify  a  different 
interpretation. 

We  are  also  of  opinion  that  the  whole  act  is  vitiated  by  sec- 
tion 18.  While  it  is  not  necessary  to  determine  this  question, 
we  do  so  as  a  guide  for  future  legislation  on  the  subject.  This 
section  provides  that  the  words  "estate  and  property,"  as  used 
in  the  act,  shall  be  taken  to  mean  the  personal  property,  or  in- 
terest therein  of  the  testator  passing  or  transferred.  The  con- 
tention is  made  that  this  was  a  direct  attempt  on  the  part  of 
the  legislature  to  apply  the  tax  to  transfers  of  personal  prop- 
erty only,  and  to  exclude  transfers  of  realty.  This  was  one  of 
ti:!e  principal  reasons  for  overthrowing  the  act  of  ISDv,  which 
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was  held  unconstitutional  in  the  Drew  case.  It  was  there  dis- 
tinctly held  that  the  tax  authorized  by  the  constitution  must 
extend  to  all  classes  of  property,  both  real  and  personal.  If 
the  legislature  intended  again  to  limit  the  tax  to  personal  prop- 
erty— and  the  fair  import  of  this  section  would  seem  to  sustain 
the  position  that  it  did — the  act  cannot  stand,  within  the  de- 
cision in  the  Drew  case.  We  construe  this  section  as  fixing 
such  a  limitation.  Perhaps  the  insertion  of  the  section,  or  the 
language  making  the  whole  act  applicable  to  personal  property, 
A^as  a  mistake  on  the  part  of  the  legislature,  but  we  are  not 
authorized  so  to  hold.  The  language  of  the  act  is  explicit,  and 
either  means  what  it  says  or  it  means  nothing  at  all.  "We  have 
no  right  to  reject  it  as  meaningless,  and  must  give  to  the  lan- 
guage employed  its  ordinary  significance. 

Upon  both  these  grounds,  the  act  of  the  legislature  is  uncon- 
stitutional, and  cannot  be  sustained. 

The  order  is  that  the  judgment  appealed  from  be  affirmed. 


The  CoufititutinnaHty  of  Inheritance  Tax  Laws  is  eonsidpred  in  the 
monogrraphic  note  to  State  v.  Hamlin,  41  Am.  St.  Eep.  580-585.  Aa 
inheritance  tax  is  not  on  property,  but  on  the  succession,  and  there- 
fore a  state  is  not,  in  imposing  such  a  tax,  limited  by  the  constitu- 
tional provision  requiring  uniformitv  and  equality  of  taxation:  Mat- 
ter of  Dows,  167  N.  Y.  227.  60  N.  E.  439,  88  Am.  St.  Eep.  508,  and 
note.  For  inheritance  tax  laws  condemned  as  discriminating  against 
certain  property  or  persons,  see  Black  v.  State,  113  Wis.  205,  89  N. 
W.  522,  90  Am.  St.  Eep.  853.  and  cases  cited  in  the  cross-reference 
note  thereto;  Matter  of  Pell,"  171  N.  Y.  48,  89  Am.  St.  Eep.  791,  G3 
N.  E.  789;  Estate  of  Mahoney,  133  Cal.  180,  65  Pac.  389,  85  Am. 
St.  Eep.  155,  and  cases  cited  in  the  cross-reference  note  thereto. 


CABANNE  V.  GEAF. 

[87  Minn.  510,  92  N.  W.  461.] 

CONSTITUTIONAL    LAW— Process    Against    Nonresidents.— 

A  statute  authorizing  and  providing  for  the  service  of  summons  in 
a  personal  action  on  a  nonresident  natural  person  to  be  made  on  his 
agent  in  charge  of  his  business  within  the  state,  without  a  seizure 
of  his  property  by  the  process  of  the  court  is  unconstitutional  and 
void.     (p.  725.) 

Crooks  &  Fr}',  for  the  appellant. 

G.  W.  Walsh,  for  the  respondent. 
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^*^  STAET,  C.  J.  Action  in  the  municipal  court  of  the 
city  of  St.  Paul  to  recover  damages  for  a  breach  by  the  de- 
fendant of  a  contract  whereby  he  agreed  to  employ  the  plain- 
tiff for  a  stated  period.  Judgment  was  entered  by  default 
against  the  defendant  for  the  sum  of  four  hundred  and  ninety- 
six  dollars  and  ninety-two  cents  costs  and  damages. 

The  proof  of  the  service  of  the  summons  was  to  the  effect  that 
it  was  served  by  the  plaintiff's  attorney  upon  the  defendant  by 
handing  to  and  leaving  with  his  agent  and  representative  (nam- 
ing him),  a  true  copy  thereof,  and  that  the  defendant  had  been 
engaged  in  business  in  the  city  of  St.  Paul  for  six  months  then 
last  past,  and  was  absent  from  this  state.  The  defendant  ap- 
peared specially,  and  moved  the  court  to  set  aside  the  judgment 
as  void.  The  plaintiff  ^^^  then  made  a  motion  to  amend  his 
proof  of  service  of  the  summons  so  as  to  show  that  the  defend- 
ant was  a  nonresident  of  the  state  of  Minnesota,  and  not  there- 
in;, but  had  been  for  more  than  a  year  then  last  past  actively 
engaged  in  carrying  on  business  at  the  city  of  St.  Paul,  which 
was  in  charge  of  his  agent  and  representative,  upon  whom  ser- 
vice was  made.  The  trial  court  allowed  the  proof  of  service 
to  be  so  amended,  and  denied  the  defendant's  motion  to  set 
aside  the  judgment  as  void.  The  defendant  appealed  from  the 
order  denying  his  motion. 

It  evidently  was  the  intention  of  the  plaintiff  to  make  ser- 
vice of  the  summons  in  this  case  pursuant  to  the  provisions 
of  Laws  of  1901,  chapter  278,  which  are  to  the  effect  that, 
whenever  a  cause  of  action  exists  in  favor  of  a  resident  of  this 
state  against  any  nonresident  individual,  association,  or  copart- 
nership engaged  in  business  in  this  state,  by  reason  of  such 
business,  the  summons  may  be  sen'ed  upon  the  manager,  super- 
intendent, foreman,  agent,  or  representative  of  such  individual, 
association,  or  copartnership  while  in  charge  of  such  business, 
with  the  same  effect  as  if  it  were  personally  served.  Section  2 
of  the  act  provides  tliat  the  summons  in  such  cases,  in  the  ab- 
sence from  this  state  of  the  defendant,  of  which  the  sheriff's 
return  shall  be  prima  facie  evidence,  may  be  made  by  deliver- 
ing a  copy  to  the  agent  or  representative  of  such  nonresident 
defendant  while  he  is  in  actual  charge  of  the  business  out  of 
which  the  cause  of  action  arose. 

Waiving  the  objections  of  the  defendant  that  the  record  does 
not  show  a  compliance  with  the  terms  of  the  statute,  we  have 
for  our  decision  the  question  whether  the  statute,  in  so  far  as 
it  authorizes  the  service  of  summons  on  a  nonresident  and  ab- 
sent defendant  with  the  same  effect  as  if  personally  served  on 
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him  within  the  state,  is  constitutional.     Whether  the  statute  is 
valid  as  applied  to  associations  or  copartnerships,  which  are 
quasi  legal  entities,  to  the  extent  of  binding  their  property, 
but  not  that  of  the  individuals  of  which  they  are  composed,  we 
do  not  consider  or  decide,  for  this  is  not  such  a  case,  but  one 
against  an  individual.     It  is  a  case  where  the  defendant  was  a 
nonresident  and  absent  natural  person,  having  property  within 
this  state,  which  the  court  did  not  seize,  and  upon  whom  the 
summons  was  never  served,  °^^  except  by  delivering  a  copy 
thereof  to  his  agent,  and   yet   a   judgment    in   personam  was 
rendered  against  him,  good  everywhere  if  the  statute  is  valid. 
The  state  has  plenary  jurisdiction  over  all  property'',  real  or 
personal,  Avithin  its  limits,  and  may  seize  and  subject  it  to  the 
payment  of  the  debts  of  the  owners  thereof  whether  citizens  of 
the  state  or  not,  upon  such  reasonable  notice  as  the  legislature 
may  prescribe.     But  the  power  of  the  state  personally  to  affect, 
by  the  judgments  of  its  courts,  citizens  of  another  state,  with- 
out personal  service  of  process  upon  them  within  the  state, 
is  quite  another  matter.     Prior  to  the  decision  in  the  case  of 
.Fennoyer  v.  Neff,  95  TJ.  S.  714,  it  was  the  law  of  this  state, 
and  in  some  other  jurisdictions,  that,  if  a  nonresident  defend- 
ant had  property  in  this  state,  its  courts  had  jurisdiction,  with- 
out seizing  it,  to  proceed  by  publication  of  the  summons,  and 
render  a  judgment  in  personam    valid  within  the  state  to  the 
■extent  of    any  property  of   the    defendant   therein :    Stone  v. 
Myers,  9  Minn.  287  (303),  86  Am.  Dec.  104;  Cleland  v.  Taver- 
iner,  11  Minn.  126  (194).     Such,  however,  is  not  now  the  law, 
for  a  statute  authorizing  such  a  proceeding  would  not  be  due 
process  of  law:  Kenney  v.  Goergen,  36  Minn.  190,  31  X.  W, 
210;  Lydiard  v.  Chute/45  Minn.  277,  47  N.  \v.  967;  Plumracr 
V.  Ilatton,  51  ]\rinn.  181,  53  N.  W.  460. 

Pennoyer  v,  ISTeff,  95  TJ.  S.  714,  is  the  leading  authority  in 
support  of  the  now  well-settled  proposition  that,  except  as  to 
proceedings  affecting  the  personal  status  of  the  plaintiff,  or  in 
rem,  or  as  to  actions  to  enforce  liens,  or  to  quiet  title,  or  to 
recover  possession  of  property,  or  for  the  partition  thereof,  or 
to  set  aside  fraudulent  transfers  thereof,  or  to  obtain  judg- 
ment enforceable  against  property  seized  by  attachment  or 
other  process,  no  state  can  authorize  its  courts  to  compel  a 
citizen  of  another  state  remaining  therein  to  come  before  them 
and  submit  to  their  decision  a  mere  claim  upon  him  for  a  money 
demand,  no  matter  what  the  prescril^ed  mode  of  service  of 
2)rocess  against  him  may  be.     An  attempt  to  do  so  is  not  due 


Dec.  1902.]  Cabanne  v.  Grat.  725 

jTOcess  of  law:  2  Freeman  on  Judgments,  sees.  564-567;  Hart 
V.  Sansom,  110  U.  S.  151,  3  Sup.  Ct.  Rep.  586;  Arndt  v. 
Griggs,  134  U.  S.  316,  10  Sup.  Ct.  Eep.  ^14  557.  j)q  La 
Montanya  v.  De  La  Montanya,  113  Cal.  101,  44  Pac.  345,  53 
Am.  St.  Eep.  165,  and  notes,  181. 

Now,  unless  the  fact  that  a  nonresident  natural  person  docs 
business  in  this  state  which  is  in  charge  of  an  agent  creates 
an  exception  to  this  rule,  the  act  here  under  consideration  is 
unconstitutional  as  to  such  a  party.  Clearly,  such  a  case  is 
not  an  exception  to  the  rule,  for  the  mere  fact  that  a  natural 
person  carries  on  business  in  this  state  by  an  agent  cannot 
affect  the  question  of  the  jurisdiction  of  our  courts  over  him 
personally.  The  court  may  seize  his  property  within  the  state 
by  its  process,  and,  upon  such  reasonable  constructive  notice  to 
him  as  the  legislature  may  direct,  apply  the  property  to  the 
payment  of  his  debts;  but  the  legislature  cannot  declare  that 
to  be  personal  service  on  a  citizen  of  another  state,  not  actually 
found  within  the  state,  which  is  not  so  in  fact.  Such  non- 
resident person,  unlike  a  corporation,  carries  on  business  in 
this  state  not  by  virtue  of  its  consent,  but  by  virtue  of  the 
federal  constitution  which  guarantees  to  the  citizens  of  each 
state  all  privileges  and  immunities  of  citizens  of  the  several 
states;  hence  it  cannot  be  implied  from  the  fact  that  he  does 
business  within  the  state  that  he  consents  to  submit  hiniielf  to 
the  jurisdiction  of  its  courts  in  personal  actions  upon  service  of 
process  on  his  agent.  He  submits  his  property  which  he  sends 
into  the  state  to  the  jurisdiction  of  its  courts,  but  not  his  per- 
son: Caldwell  v.  Armour,  1  Penne.  (Del.)  545,  43  Atl.  517; 
P»roo1cs  V.  Dun,  51  Fed.  138.  In  each  of  the  cases  cited  it 
was  held  that  a  statute  which  authorized  service  of  summons, 
in  a  personal  action,  on  a  nouresident  natural  person  to  be 
made  on  his  agent  in  charge  of  his  business  "\villiin  the  state, 
was  unconstitutional,  because  it  was  in  violation  of  section  2, 
article  4,  of  the  federal  constitution,  and  of  section  1  of  the 
fourteenth  amendment :  See,  also,  Ealya  Market  Co.  v.  Armour 
&   Co..  102  Fed.  530. 

"We  are  of  the  opinion,  and  so  hold,  that  so  much  of  Laws  of 
1901,  chapter  278,  as  provides  for  the  ser^^ce  of  the  summons 
in  a  personal  action  against  a  natural  person  who  is  a  citizen 
of  another  state  carrying  on  business  in  this  state  without  a 
seizure  of  his  property  by  the  process  of  the  court,  is  unconsti- 
tutional. It  follows  that  ^^^  the  defendant  in  this  case  wag 
entitled  to  have  the  judgment  against  him  set  aside  as  void. 
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It  is  therefore  ordered  tliat  tlie  order  appealed  from  be  re- 
versed and  the  case  remanded,  with  directions  to  the  municipal 
court  to  grant  the  defendant's  motion  to  set  aside  the  judgment. 


Jurisdiction  over  Citizens  of  another  state  is  considered  in  the 
monographic  note  to  Alley  v.  Caspari,  6  Am.  St.  Rep.  179-190;  Hin- 
ton  V.  Penn  Mutual  Life  Ins.  Co.,  126  N.  C.  18,  78  Am.  St.  Hep. 
636,  35  S.  E.  182.  No  state  can  rightfully  assert  authority  over 
the  citizens  of  another,  except  as  to  property  situated  within  the 
jurisdiction  of  the  former,  and  hence  no  court  can  compel  a  citizen 
of  another  state  remaining  therein  to  come  before  it,  nor  to  submit 
to  its  decision  a  mere  claim  upon  him  for  a  money  demand:  See 
the  monographic  note  to  De  La  Montanya  v.  De  La  Montanya,  53 
Am.  St.  Rep.  181. 


CASES 

IN  THE 

SUPREME   COURT 


OF 

MISSOURI. 


MOUND     CITY    LAND    AND     STOCK    COMPANY    v. 

MILLEE. 

[170  Mo.  240,  70  S.  W.  721.] 
CONSTITUTIONAL  LAW.— The  Enactment  of  Drainage  Laws 

authorizing  the  formation  of  drainage  districts  is  not  forbidden  by 
section  20  of  article  2  of  the  constitution  of  Missouri,  declaring  that 
private  property  cannot  be  taken  for  public  use  with  or  without 
compensation,  unless  by  consent  of  the  owner,  and  that  whenever 
an  attempt  is  made  to  take  private  property  for  a  use  alleged  to 
"be  public,  the  question  whether  it  is  really  such  shall  be  a  judicial 
question,     (p.   733.) 

CONSTITUTIONAL  LAW -Drainage  Laws.— The  principles 
Tinderlying  the  cases  upholding  the  constitutionality  of  levee  and 
and  reclamation  laws  apply  with  greater  force  to  drainage  law"3. 
(p.  733.) 

CONSTITUTIONAL  LAW.— The  Drainage  Laws  of  Missouri 
are  Constitutional.  The  corporations  organized  thereunder  to  carry 
them  into  effect  are  public,  governmental  agencies  and  in  no  sense 
private  corporations,  and  the  benefits  assessed  are  legal,     (p.  738.) 

CONSTITUTIONAL  LAW.— The  Fact  that  an  Unwilling  Citi- 
zen is  Affected  by  a  Drainage  Law  and  drawn  into  a  corporation, 
against  his  will  does  not  render  it  unconstitutional,      (pp.  738,  739.) 

CONSTITUTIONAL  LAW— Drainage  Acts— Jury  Trial,— The 
fact  that  the  right  of  trial  by  jury  is  denied  by  the  drainage  laws 
does  not  render  them  unconstitutional.  No  right  of  trial  by  jury 
existed  in  such  cases  at  the  common  law,  or  is  accorded  by  the  con- 
stitution of  Missouri,     (p,  739.) 

CONSTITUTIONAL  LAW— Drainage  Laws.— The  Fact  that 
Each  Land  Owner  is  Entitled  to  One  Vote  for  Each  Acre  of  Land 
owned  by  him  creates  no  more  infirmity  in  the  law  than  the  right 
which  gives  each  stockholder  of  any  corporation  to  cast  as  many 
votes  as  he  owns  shares  of  stock  therein,     (p.  739.) 

S.  F.  O'Fallon  and  C.  A.  Anthony,  for  the  appellant. 

Henry  T.  Alkire  and  John  Kennish,  for  the  respondents?. 

(727) 
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*•**  MAESHALL,  J.  This  is  a  proceeding,  under  section 
6517  et  seq.  of  the  Eevised  Statutes  of  1889  (being  now  sec- 
tion 8251  et  seq.  of  the  Eevised  Statutes  of  1899),  to  have- 
incorporated  "Squaw  Creek  Drainage  District  No.  1,"  in  Holt 
county.  The  proceeding  was  instituted  in  the  circuit  court  of 
Holt  county,  on  July  2,  1899,  by  the  filing  of  articles  of  asso- 
ciation and  a  petition  for  incorporation,  by  a  majority  of  the 
resident  owners  of  a  contiguous  body  of  swamp  and  overflowed 
lands,  embracing  an  area  in  excess  of  six  hundred  and  forty 
acres,  to  wit,  of  about  twenty-three  thousand  acres.  The  peti- 
tion conforms  to  the  requirement  of  the  statvite  in  respect  ta 
■what  shall  he  stated,  and  is  signed  by  the  majority  of  the 
resident  owners.  Proper  notice  was  given,  and  on  February 
22,  1900,  the  defendants  filed  ^*^  an  answer  specifying  sixteen 
principal  olijections,  and  five  subobjections  to  the  incorporation- 
of  the  drainage  district.  But  of  these,  nine  raised  questions  of 
fact,  which  "were  found  against  the  defendants,  by  the  trial 
court,  and  are  not  open  to  review  here,  for  the  reason  that  no 
evidence  is  preserved  by  this  record,  and  the  bill  of  exceptions 
only  states  that  there  was  evidence  pro  and  con,  and  also  be- 
cause this  court  will  not  review  the  findings  of  fact  by  the  trial 
court  where  the  evidence  is  conflicting. 

The  other  seven  objections  raise  questions  of  law,  and  are- 
as follows:  "1.  The  proposed  incorporation  or  organization  is 
not  warranted  hy  the  statute  and  is  in  violation  of  the  consti- 
tution of  the  state  of  Missouri;  2.  It  is  an  attempt  to  delegate 
the  police  power  that  should  be  enforced  by  the  proper  officers 
and  tribunals  of  the  state,  to  private  individuals;  3.  The  stat- 
ute under  which  the  petitioners  propose  to  incorporate  makes 
a  discrimination  between  'resident  owners'  and  nonresident 
owners  of  'swamp  or  overflowed  lands'  situate  in  the  state  of 
Missouri,  and  thereby  violates  the  constitution  of  the  United 
States;  4.  The  court  had  no  jurisdiction  of  the  subject  matter; 
5.  By  this  class  of  so-called  'corporations'  there  is  not  only 
an  attempt  to  take  objector's  property  against  his  will,  but  a 
violation    of   personal   rights   in    attempting   to   make   him    a 

member  of  the  'corporation'  against  his  will 10.  The 

power  of  assessment  and  taxation  that  the  so-called  enrporation 
or  organization  sought  to  be  given  the  organizers  or  corpora- 
tions Avould.  if  exercised,  create  an  unreasonable  burden  upon 

objector's  lands IH.     Said  drainage  district  should  not 

be  organized  as  asked  and  made  a  corporation  for  the  following 
reasons:  a.  Thero  is  no  public  necessity  therefor:  ^*^*  b.  The 
corporation  would  entail  burden  on  your  objectors  and  others 
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like  situated  without  corresponding  benefit;  c.  The  said 
drainage  district  is  in  fact  a  private  corporation,  when  organ- 
ized under  this  plan,  and  your  objectors  should  not  be  made 
members  thereof  against  their  wills;  d.  The  drainage  district 
proposed  would  be  neither  a  public  corporation  nor  of  public 
utility,  and  these  articles  as  proposed  are  defective  in  not  stat- 
ing a  place  or  location  of  its  business  office;  e.  The  proposed 
incorporation  or  organization  attempts  to  subject  the  property 
and  lands  of  your  objectors  to  burden  and  taxation  without  pro- 
viding a  right  of  a  jury  trial." 

The  case  was  tried  by  the  circuit  court  of  Holt  county  and 
the  following  finding  and  judgment  entered  by  that  court: 
"And  the  court  now  here  being  further  and  fully  advised  in 
the  premises  finds  that  said  petition  and  articles  of  associa- 
tion were  duly  signed  and  filed  in  the  office  of  the  clerk  of 
this  court  on  June  29,  A.  D.  1899,  and  that  a  summons  was 
duly  issued  thereon  to  each  and  every  and  all  of  the  resident 
defendant  land  owners  who  did  not  waive  service  of  such  sum- 
mons, and  that  service  was  duly  had  on  each,  every  and  all  of 
said  defendants  not  so  waiving  same,  as  is  fully  shown  by  the 
return  of  service  by  the  sheriff  of  this  county,  herein  filed,  more 
than  thirty  days  before  the  first  day  of  the  January  term,  A.  D. 
1900,  of  this  court,  and  that  such  other  resident  defendants  and 
land  owners  interested  duly  waived  the  issue  and  services  of 
such  summons  and  entered  their  appearance  herein,  as  will 
fully  appear  in  their  said  several  written  waivers  duly  signed 
and  filed  herein,  and  that  all  nonresident  defendants  and  land 
owners  not  served  with  summons  or  waiving  the  same  have 
been  duly  and  legally  notified  of  the  pendency  of  this  proceed- 
ing by  publication  as  provided  by  law. 

"And  the  court  also  now  being  further  informed  ^''  and 
advised  in  the  premises  finds  from  the  evidence  adduced,  that 
the  said  petition  and  articles  of  association  so  filed  herein  were 
and  are  duly  signed  by  a  majority  in  interest  of  the  resident 
owners,  of  the  contiguous  body  of  swamp  and  overflowed  lands, 
described  in  said  petition  and  articles  of  association,  situate, 
lying  and  being  wholly  in  Holt  coimty,  IMissouri,  and  that 
said  lands  constitute  an  area  exceeding  six  hundred  and  forty 
acres  in  extent,  to  wit,  about  twenty-three  thousand  acres  in 
all.  which  is  and  was  sought  to  be  incorporated  and  formed  into 
such  drainage  district,  for  the  purpose  of  having  such  said 
lands  reclaimed  and  protected  from  the  effects  of  water  by  such 
drainage  or  otherwise. 
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"And  the  court  further  finds  that  for  the  purpose  of  organ- 
izing and  incorporating  such  drainage  district  the  said  peti- 
tioners, a  majority  of  the  resident  land  owners  of  such  hody  of 
Ewamp  and  overflowed  lands  in  said  county,  have  signed  articles 
cf  association  in  which  the  name  of  said  district  is  stated  to  be 
'Squaw  Creek  Drainage  District  No.  1/  and  that  the  num- 
ber of  years  that  the  same  is  to  continue  is  fifty  years,  and 
that  the  limits  of  the  same,  and  the  names  and  places  of  resi- 
dence of  the  owners  of  lands  in  said  district,  owned  by  those 
proposing  to  organize  the  same  and  join  the  said  organization 
of  said  district  and  the  names  of  all  owners  of  land  in  said 
district  and  the  description  of  lands  owned  by  each,  who  are, 
or  will  be,  benefited  by  such  organization,  but  who  refuse  to 
join  in  such  organization  and  incorporation. 

"And  the  court  further  finds  that  by  the  terms  of  said 
articles  of  association,  the  said  owners  of  real  estate,  so  form- 
ing the  said  drainage  district  for  said  drainage  purpose,  are 
willing  to  and  have  obligated  themselves  to  pay  the  tax  or 
taxes  that  may  be  assessed  to  pay  the  expenses  of  said  organiza- 
tion and  to  make  the  improvements  that  may  be  necessary  to 
effect  the  drainage  of  said  lands  so  here  proposed  to  be  formed 
into  said  drainage  district;  and  which  said  ^^*  articles  of 
association  are  as  follows:  [Setting  them  out  in  full.] 

"Wlierefore,  the  premises  considered,  the  court  doth  now 
here  order,  adjudge  and  decree  that  the  said  drainage  district 
be  and  the  same  is  hereby  formed,  created,  organized  and  in- 
corporated, in  accorJnnce  with  said  articles  of  incorporation, 
£0  signed  by  the  said  petitioners,  and  filed  herein,  as  drainage 
district  with  the  boundaries  as  hereinbefore  set  out  and  de- 
scribed ;  said  district  to  include  all  the  lands  in  said  boundaries 
described  except  such  as  have  been  by  said  petitioners  ex- 
cepted and  the  finding  of  the  court  herein  on  objections  duly 
filed  not  to  be  benefited  by  such  proposed  ditch,  drains,  dykes 
or  other  improvements  sought  to  be  effected,  as  hereinbefore 
set  out  and  described  and  referred  to  in  the  court's  findings 
that  the  lands  so  excepted  and  excluded  shall  in  no  form  or 
manner  be  assessed  with  any  taxes  or  benefits  for  tlie  drainage 
or  improvements  to  be  made  hereafter  by  said  organization  of 
the  lands  included  in  such  drainage  district,  nor  shall  the  lands 
so  excepted  and  excluded  or  the  owners  thereof  be  entitled  to 
anv  right  or  interest  in  and  to  the  ditches,  dykes,  drains  or 
other  improvements  of  or  made  by  the  jDctitioners  or  incor- 
I'orators  of  the  said  drainage  district. 
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"That  the  said  drainage  district  shall  be  created  and  in- 
corporated in  and  by  the  name  of  'Squaw  Creek  Drainage 
District  No.  1/  under  which  name  it  shall  and  may  sue  or  be 
sued,  plead  and  be  impleaded  in  all  courts  of  law  or  otherwise 
of  this  state.  That  such  drainage  district  and  incorporation 
shall  be  and  continue  as  such  under  said  name  for  the  period 
of  twenty  years,  and  shall  possess  and  exercise  all  the  rights 
and  powers  and  authority  given  and  conferred  by  and  under 
the  laws  as  provided  under  sections  6517  to  6530,  both  inclu- 
sive, of  article  3,  in  chapter  97,  of  the  Eevised  Statutes  of 
Missouri  of  1889,  and  amendments  thereto  by  the  general 
assembly  of  Missouri  of  1895,  and  as  now  embodied  in  the 
Eevised  Statutes  of  Missouri  of  1899, 

^**®  "It  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  said  drainage  district  as  now  formed,  created 
and  incorporated  shall  consist  of,  comprise  and  embrace  therein 
only  such  of  the  lands  scheduled  in  said  articles  of  association 
and  petition  for  incorporation  as  may  be  contained  in  the 
following  list  and  schedule,  to  wit":  (Here  follows  the  list  and 
schedule  of  lands  contained  in  drainage  district,  among  which 
is  the  following:  "80-10-60-39-w  ^  of  ne  i,  James  P.  Davis, 
Napier,  Missouri.") 

The  defendant,  James  P.  Davis,  after  proper  steps,  appealed 
to  this  court, 

1.  The  first  question  presented  for  adjudication  in  this  case 
is  the  constitutionality  of  the  drainage  laws  of  this  state. 

The  first  drainage  law  in  this  state  was  the  act  of  April  21, 
3877  (Laws  1877,  p.  285).  The  plan  of  that  act  was  that 
upon  petition  of  the  owners  of  a  majority  interest  of  the  lands 
to  be  drained,  the  county  court  appointed  commissioners,  who 
managed  the  work.  The  cost  was  apportioned  between  the  pub- 
lic at  large  and  the  individuals  whose  land  was  specially  bene- 
fited, and  special  assessments  were  levied  accordingly. 

Then  in  1879  an  act  was  passed  (Laws  1879,  p.  132),  which 
is  the  origin  and  basis  of  the  present  law,  but  it  was  expressly 
provided  that  it  should  not  be  construed  to  alter,  amend  or 
repeal  the  act  of  1877,  above  referred  to.  This  act  contained 
twenty  sections.  The  scheme  of  the  act  was  to  authorize  the 
formation  of  drainage  districts,  to  consist  of  not  less  than  six 
hundred  and  forty  acres  each,  by  the  people  of  the  district,  and 
to  authorize  the  people  of  such  districts  to  manage  the  business. 
It  permitted  the  organization  of  such  a  drainage  district  by 
the  majority  in  interest  of  the  resident  owners  of  swamp  and 
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overflowed  lands  ^^®  signing  articles  of  association,  submitting 
them  to  the  circuit  court,  with  a  petition  praying  for  a  decree 
creating  such  district.  It  also  provided  for  notice  to  all  per- 
sons in  the  proposed  district  who  did  not  ]oin  in  the  petition, 
and  for  a  trial  by  the  circuit  court  of  the  propriety  and  neces- 
sity of  such  a  district,  and  for  fixing  the  Tooundaries  of  the  dis- 
trict, and  for  excluding  all  the  land  in  the  district  that  would 
not  be  benefited  by  such  drainage.  It  provided  for  the  elec- 
tion, by  the  people,  of  a  board  of  supervisors  to  manage  the 
business;  the  procurement,  by  condemnation  if  necessary,  of 
a  right  of  way  for  ditches,  drains  and  dykes;  for  levying  an 
assessment,  not  exceeding  fifty  cents  per  acre  per  year  for 
benefits,  to  pay  the  expenses  of  surveys,  building  drains,  ditches,, 
dykes,  etc.,  and  the  appointment  by  the  county  court  of  a 
drain  commissioner,  whose  duty  it  was  to  survey,  locate,  mark 
out,  estimate  the  cost  of,  and  contract  for  the  construction  of 
all  such  drains,  ditches,  dykes,  etc. 

This  act  passed  into  the  revision  of  1889,  and  became  sec- 
tion 6517  et  seq.  In  1895  the  legislature  amended  three  sec- 
tions of  the  law  and  added  a  new  section,  and  the  law  as  thus 
amended  passed  into  the  revision  of  1899  and  became  section 
8251  et  seq.  of  Revised  Statutes  of  1899,  and  this  proceeding 
is  governed  by  the  law  as  it  was  thus  enacted  and  perfected. 

Boiled  down,  the  objections  to  this  law  may  be  said  to  be 
that  it  is  unconstitutional  because  it  authorizes  the  formation 
of  a  private  corporation  for  the  purpose  of  improving  private 
property,  and  forces  private  individuals  to  become  members  of 
such  corporation  against  their  will,  and  assesses  a  tax  against 
their  property  for  the  improvement  of  all  the  property  in  the 
djstrict  that  is  benefited  by  such  drainage;  that  it  discriminates 
between  resident  and  nonresident  owners;  that  it  creates  an 
nnreasonable  burden  upon  the  objectors'  lands,  without  any- 
corresponding  benefit;  and  that  it  subjects  the  land  to  burden 
and  taxation  without  providing  a  right  of  trial  by  jury. 

Section  20  of  article  2  of  the  constitution  is  also  ^'*^  said  to 
be  violated  by  this  law.  That  section  is  as  follows:  "That  no- 
private  property  can  be  taken  for  a  private  use.  with  or  without 
compensation,  unless  by  consent  of  the  owner,  except  for 
private  wavs  of  necessity,  and  except  for  drains  and  ditches 
across  the  Innds  of  others  for  agricultural  and  sanitary  pur- 
poses, in  such  manner  as  may  be  prescribed  by  law;  and  that 
whenovrr  an  attempt  is  made  to  take  private  property  for  a  use 
alleged  to  be  public,  the  question  Avhcther  the  contemplated  use 
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be  really  public  sball  be  a  judicial  question,  and  as  such 
judicially  determined,  without  regard  to  any  legislative  asser- 
tion that  the  use  is  public."  It  is  only  necessary  to  say  of 
this  last  contention  that  this  section  does  not  apply  to  such 
a  case  as  this:  Heman  v.  Schulte,  166  Mo.  409,  66  S.  W.  163. 

The  levee  laws  of  this  state  were  opposed  upon  many  of 
the  grounds  relied  upon  herein  against  the  drainage  laws,  but 
the  constitutionality  of  the  former  was  sustained  by  this  court 
in  Egyptian  Levee  Co.  v.  Hardin,  27  Mo.  495,  72  Am.  Dec. 
276,  Columbia  Bottom  Levee  Co.  v.  Meier,  39  Mo.  53,  Morrison 
V.  Morey,  146  Mo.  543,  48  S.  W.  629,  and  State  v.  Wall,  153 
Mo.  220,  54  S.  W.  465. 

Irrigation  laws  have  been  attacked  upon  much  the  same 
grounds,  but  their  constitutionality  has  been  upheld :  Turlock 
Irr.  Dist.  v.  Williams,  76  Cal.  360,  18  Pac.  379.  Levees  keep 
out  the  water.  Irrigation  canals  bring  in  the  water.  Drains 
take  out  the  water.  The  public  has  an  interest  in  each  kind 
of  such  laws.  By  keeping  out  the  water,  the  health  of  the  in- 
habitants is  conserved  and  the  value  of  the  lands  increased,  and 
the  revenues  of  the  state  enhanced.  Thus  the  state  is  directly 
interested  both  for  sanitary  and  financial  reasons.  The  irriga- 
tion laws  bring  in  the  water  and  make  valuable  the  arid  lands, 
and  thereby  enhance  their  value,  and,  hence,  bring  in  more 
revenue  to  the  state.  Thus  the  state  has  a  direct  pecuniary  in- 
terest, although  not  a  sanitary  interest. 

The  principles  underlying  the  cases  upholding  the  validity 
and  constitutionality  of  levee  and  irrigation  ^"^  laws  apply 
with  even  .greater  force  to  drainage  laws.  For,  from  a  sanitary 
point  of  view,  the  dangers  to  health  arising  from  overflows 
occasioned  by  floods  are  intermittent,  while  the  dangers  to 
health  arising  from  marshes  and  stagnant  pools  of  water  are 
continuous  and  ever  present.  There  is  certainly  as  much,  if 
not  greater,  reason  and  necessity  for  drainage  laws  as  there 
it  for  levee  and  irrigation  laws.  Drainage  laws  are  closely  akin 
to  sewer  laws.  In  fact,  the  only  difference  between  the  two  is 
that  they  arc  called  sewers  in  cities  and  closely  populated  com- 
munities, while  they  are  called  drains  in  rural  and  agricultural 
communities,  and  the  further  difference  that  sewers  are  gener- 
ally covered  over  to  prevent  the  escape  and  dissemination  of 
foul  odors  and  noxious  gases,  and  conceal  the  passage  of  their 
contents  tbrough  the  streets,  while  drains  are  open.  There  is, 
liOAvevcr.  no  difference  in  the  legal  principles  applicable  to  the 
two.  If  one  is  cons'^itutional,  so  is  the  other.  If  private  prop- 
erty that  is  benefited  by  a  sewer  can  be  charged  for  the  benefits 
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it  receives  against  the  wishes  of  the  owner,  so  also  can  the 
agricultural  lands  be  charged  for  the  benefits  conferred  upon 
them.  The  constitutionality  and  validity  of  sewer  laws  has 
been  uniformly  upheld:  St.  Louis  v.  Oeters,  36  Mo.  456;  Kan- 
sas City  V.  Eidenour,  84  Mo.  253;  St.  Joseph  v.  Owen,  110  Mo. 
445,  19  S.  W.  713;  Heman  v.  Allen,  156  Mo.  534,  57  S.  W. 
659 ;  Heman  v.  Schulte,  166  Mo.  409,  66  S.  W.  163. 

So,  likewise,  the  validity  and  constitutionality  of  reclamation 
or  drainage  laws  has  been  upheld  by  the  courts:  Hagar  v. 
Reclamation  Dist.,  Ill  TJ.  S.  701,  4  Sup.  Ct.  Eep.  663 ;  Head 
v.  Amoskeag  Mfg.  Co.,  113  IJ.  S.  9,  5  Sup.  Ct.  Eep.  441 ;  Euther- 
ford  V.  Maynes,  97  Pa.  St.  78;  Commissioners  of  Highways  v. 
Drainage  Commissioners,  127  111.  581,  21  N".  E.  206;  Eiebling 
V.  People,  145  111.  120,  33  N.  E.  1090;  Kinyon  v.  Duchene,  21 
Mich.  498 ;  Sessions  v.  Crunkilton,  20  Ohio  St.  349 ;  Tidewater 
Co.  V.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634. 

California,  Pennsylvania,  Illinois,  Michigan,  Ohio  and  New 
Jersey  have  reclamation  laws,  based  upon  the  same  principles 
as  our  statute.  The  details  of  the  laws  may  be  different,  the 
agencies  employed  by  the  ^^^  state  to  carry  the  laws  into  effect 
m.ay  differ,  but  this  in  nowise  affects  the  constitutionality  of 
the  laws.  The  fact  that  under  some  laws  the  county  courts 
are  charged  with  the  duty  of  carrying  the  law  into  effect,  while 
in  others  commissioners  are  provided  for  that  purpose,  and  in 
others  the  people  themselves  are  empowered  to  organize  into 
corporations  called  drainage  districts  makes  no  difference.  It 
is  competent  for  the  state  to  raise  up  a  governmental  agency 
for  the  enforcement  of  its  police  powers  and  for  the  purpose  of 
enhancing  its  revenues  and  carrying  its  revenue  laws  into 
effect.  The  agency  thus  created  is  an  arm  of  the  state,  a 
political  subdivision  of  the  state,  and  exercises  prescribed 
functions  of  government  and  is  not  a  private  corporation  in  any 
sense:  Morrison  v.  Morey,  146  Mo.  561,  48  S.  W.  629  (where 
the  people  were  authorized  to  form  a  corporation)  ;  Tide- 
Water  Co.  V.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634  (where 
commissioners  were  to  be  appointed  by  a  justice  of  the  supreme 
court)  ;  Sessions  v.  Crunkilton,  20  Ohio  St.  349  (where  county 
commissioners  and  township  trustees  were  charged  with  the 
carrying  into  effect  the  act)  ;  Kinyon  v.  Duchene,  21  Mich. 
498  (where  drain  commissioners  to  be  appointed  by  the  board 
of  supervisors  were  provided  for)  ;  Commissioners  of  Highways 
v.  Drainage  Commissioners,  127  111.  581,  21  ¥.  E.  206  (where 
drainage  commissioners  were  provided  for)  ;  Hagar  v.  Eeclama- 
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lion  District,  111  U.  S.  701,  4  Sup.  Ct.  Eep.  663  (where  the 
people  of  the  district  were  authorized  to  organize  as  a  district, 
and  to  elect  a  board  of  trustees  to  manage  the  matter) ;  Tur- 
lock  Irr.  Dist.  v.  Williams,  76  Cal.  360,  18  Pac.  379  (where 
the  people  of  the  district  were  authorized  to  organize  as  a 
district  and  to  elect  a  board  of  directors  to  manage  the  matter). 
The  legal  principles  upon  which  reclamation  laws  rest  are 
60  admirably  stated  in  Hagar  v.  Eeclamation  Dist.,  Ill  U.  S. 
701,  4  Sup.  Ct.  Eep.  663,  that  a  short  extract  from  the  opinion 
0.^  Mr.  Justice  Field  in  that  case  is  warranted.  He  saiH:  "It 
is  not  open  to  doubt  that  it  is  in  the  power  of  the  state  to  re- 
quire local  improvements  to  be  made  ^^'*  which  are  essential  to 
the  health  and  prosperity  of  any  community  within  its  borders. 
To  this  end  it  may  provide  for  the  construction  of  canals  for 
draining  marshy  and  malarious  districts,  and  of  levees  to 
prevent  inundations,  as  well  as  for  the  opening  of  streets  in 
cities  and  of  roads  in  the  country.  The  system  adopted  in 
California  to  reclaim  swamp  and  overflowed  lands  by  forming 
districts,  where  the  lands  are  susceptible  of  reclamation  in  one 
mode,  is  not  essentially  different  from  that  of  other  states, 
where  lands  of  that  description  are  found.  The  fact  that  the 
lands  may  be  situated  in  more  than  one  county  cannot  affect 
the  power  of  the  state  to  delegate  authority  for  the  establish- 
ment of  a  reclamation  district  to  the  supervisors  of  the  county 
containing  the  greater  part  of  the  lands.  Such  authority  may 
be  lodged  in  any  board  or  tribunal  which  the  legislature  may 
designate.  In  some  states  the  reclamation  is  made  by  building 
levees  on  the  banks  of  the  streams  which  are  subject  to  over- 
flow; in  other  states  by  ditches  to  carry  off  the  surplus  water. 
Levees  or  embankments  are  necessary  to  protect  lands  on  the 
lower  Mississippi  against  annual  inundations.  The  expense  of 
such  works  may  be  charged  against  parties  specially  benefited, 
and  be  made  a  lien  upon  their  property.  All  that  is  required  in 
such  cases  is  that  the  charges  shall  be  apportioned  in  some  just 
and  reasonable  mode,  according  to  the  benefit  received.  Ab- 
solute equality  in  imposing  them  may  not  be  reached;  only  an 
approximation  to  it  may  be  attainable.  If  no  direct  and  in- 
vidious discrimination  in  favor  of  certain  persons  to  the  pre- 
judice of  others  be  made,  it  is  not  a  valid  objection  to  the  mode 
pursued  that,  to  some  extent,  inequalities  may  arise.  It  may 
possibly  be  that  in  some  portions  of  the  country  there  are  over- 
flowed lands  of  so  large  an  extent  that  the  expense  of  their 
reclamation  should  properly  be  borne  by  the  state.     But  this 
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i&  a  matter  purely  of  legislative  discretion.  Whenever  a  local 
improvement  is  autliorized,  it  is  for  the  legislature  to  prescribe 
the  way  in  which  the  means  to  meet  its  cost  shall  be  raised, 
whether  by  general  taxation,  ^"^  or  by  laying  the  burden  upon 
the  district  specially  benefited  by  the  expenditures:  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  704.  The  rule  of  equality 
and  uniformity  prescribed  in  cases  of  taxation  for  state  and 
county  purposes  does  not  require  that  all  property,  of  all 
persons  in  a  county  or  district,  shall  be  taxed  for  local  pur- 
poses. Such  an  application  of  the  rule  would  often  produce 
the  very  inequality  it  was  designed  to  prevent.  As  we  said  in 
Louisiana  v.  Pilsbury,  105  TJ.  S.  278,  295,  there  would  often 
be  manifest  injustice  in  subjecting  the  whole  property  of  a  city, 
and  the  same  may  be  said  of  the  whole  property  of  any  district, 
to  taxation  for  an  improvement  of  a  local  character.  The  rule, 
that  he  who  reaps  the  benefit  should  bear  the  burden  must  in 
such  cases  be  applied." 

The  opinion  of  Foote,  C,  in  Turlock  Irrigation  Dist.  v. 
Williams,  76  Cal.  367,  18  Pac.  379,  is  so  apposite  to  this  case 
that  it  requires  partial  reproduction  here.  He  said:  "One  of 
the  distinguished  counsel  for  the  defendant  contends  that  the 
districts  contemplated  by  the  act  are  private  corporations, 
formed  for  a  private  purpose;  to  use  his  own  language:  'Such 
«n  organization  has  none  of  the  elements  of  a  public  municipal 
body.'  While  another  able  attorney  on  the  same  side  contends 
that  'all  the  constituents  of  a  public  corporation  are  present, 
and  to  that  class  of  corporations  a  district  of  the  statute  must 
be  assigned,'  and  claims  that  the  money  sought  to  be  raised 
under  the  act  is  a  general  tax,  and  that  the  system  of  organiza- 
tion of  the  corporations  prescribed  in  the  act  is  in  conflict 
with  the  general  plan  of  constitutional  political  organizations, 
and  that  the  mode  of  taxation  provided  is  different  from  that 
made  necessary  by  the  constitution  for  general  governmental 
purposes,  and  therefore  the  act  is  void.  We  are  inclined  to 
agree  with  the  last-mentioned  advocate  of  the  defendant's  cause, 
but  to  the  extent  only  that  the  districts,  when  organized  as 
provided  in  the  act  under  discussion,  have  all  the  elements  of 
corporations  formed  to  accomplish  a  public  use  and  purpose, 
according  to  the  rules  of  law  laid  down  in  Ha  gar  v.  Super- 
visors 250  Yolo  County,  47  Cal.  223;  Dean  v.  Davis.  51  Cal. 
^.06;  People  v.  Williams,  56  Cal.  647;  People  v.  La  Hue,  67 
Cal.  526.  8  Pac.  84;  Poclamation  Dist.  v.  Hagar.  66  Cal.  54, 
4  Pac.  9-15.  The  ropiilts  to  be  derived  from  a  drainage  law, 
and  one  which  has  for  its  purpose  the  irrigation  of  immense 
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bodies  of  arid  lands,  must  necessarily  be  the  same,  as  respects 
the  public  good;  the  one  is  intended  to  bring  into  cultivation 
and  make  productive  a  large  acreage  of  land  which  would 
otherwise  remain  uncultivated  and  unproductive  of  any  advan- 
tage to  the  state,  being  useless,  incapable  of  yielding  any 
revenue  of  importance  toward  the  support  of  the  general  pur- 
poses of  state  government,  by  reason  of  too  much  water  flowing 
over,  or  standing  upon,  or  percolating  through,  them.  The 
other  has  for  its  main  object  the  utilizing  and  improvement  of 
vast  tracts  of  arid  and  unfruitful  soil,  desert-like  in  character, 
much  of  it,  which,  if  water  in  sufficient  quantity  can  be  con- 
ducted upon  and  applied  to  it,  may  be  made  to  produce  the 
same  results  as  flow  from  the  drainage  of  large  bodies  of  swamp 
and  overflowed  lands.  Such  a  general  scheme,  by  which 
immigration  may  be  stimulated,  the  taxable  property  of  the 
state  increased,  the  relative  burdens  of  taxation  upon  the 
whole  people  decreased,  and  the  comfort  and  advantage  of 
many  thriving  communities  subserved,  would  seem  to  redound 
to  the  common  advantage  of  all  the  people  of  the  state,  to  a 
greater  or  less  extent.  It  is  true  that  incidentally  private  per- 
sons and  private  property  may  be  benefited,  but  the  main  plan 
of  the  legislature,  viz.,  the  general  welfare  of  the  whole  people, 
inseparably  bound  up  with  the  interests  of  those  living  in  sec- 
tions which  are  dry  and  unproductive  without  irrigation,  is 
plain  to  be  seen  pervading  the  whole  of  the  act  in  question, 
This  is  not  a  law  passed  to  accomplish  exclusive  and  selfish 
private  gain;  it  is  an  extensive  and  far-reaching  plan,  by 
which  the  general  public  may  be  vastly  benefited;  and  the  legis- 
lature acted  with  good  judgment  in  enacting  it." 

The  case  of  Columbia  Bottom  Levee  Co.  v.  Meier,  39  Mo.  53, 
is  such  a  complete  answer  to  so  many  of  ^^'^  the  contentions 
made  in  this  case,  that  an  extract  from  the  opinion  by  Fagg, 
J.,  in  that  case  is  appropriate;  he  said:  "The  professed  object 
of  the  act  incorporating  the  Columbia  Bottom  Levee  Company 
was  to  reclaim  certain  lands  adjacent  to  the  Missouri  and  ]\ris- 
sissippi  rivers,  in  the  county  of  St.  Louis,  from  liability  to 
overflow.  The  designated  limits  embraced  a  large  amount  of 
Innd  belonging  to  a  number  of  difl^erent  proprietors,  and  in 
the  preamble  to  the  act  it  is  assumed  to  be  passed  upon  their 
application.  The  first  board  of  directors  is  designated  in  the 
act  and  the  manner  of  their  organization  pointed  out.  When- 
ever, therefore,  it  is  shown  that  the  said  organization  did  take 
jjlace  a>  directed,  there  was  a  legally  constituted  company  in 
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existence  duly  authorized  by  the  act  to  proceed  at  once  to  carry 
out  the  purpose  of  its  creation.  There  can  be  no  question  now 
as  to  the  power  of  the  legislature  to  create  such  a  company,  and 
to  invest  it  with  all  the  necessary  power  and  authority  to  con- 
struct whatever  works  may  be  necessary  to  accomplish  the  ob- 
ject intended,  and  to  raise  the  funds  to  pay  for  the  same  by 
assessments  on  the  lands  to  be  benefited  thereby.  This  question 
was  fully  discussed  and  determined  in  the  case  of  Egyptian 
Levee  Co.  v.  Hardin,  27  Mo.  495,  72  Am.  Dec.  276.  The 
appellant  here  (defendant  below)  insists  that  he  was  not  a 
member  of  the  company,  and  cannot  be  held  liable  to  its 
assessments  unless  he  had  expressly  given  his  assent  to  the 
exercise  of  such  a  power  by  an  acceptance  of  the  charter.  The 
power  of  the  legislature  to  delegate  the  authority  to  this  com- 
pany to  levy  a  tax  or  assessment  for  the  purposes  indicated  be- 
ing settled,  it  follows  necessarily  that  his  dissent  or  assent  is  a 
matter  of  no  consequence.  The  act  is  evidently  passed  upon 
the  idea  that  it  is  a  work  of  sufficient  public  utility  to  require 
its  execution  and  to  justify  the  incorporation  of  a  company 
with  the  powers  granted  by  it.  The  power  to  levy  an  assess- 
ment upon  the  lands  in  question  is  not  to  be  understood  ^^^  as 
a  power  to  tax  in  the  ordinary  meaning  of  that  term.  It  is 
the  power  to  compel  the  payment  of  a  sum  limited  by  the 
terms  of  the  law  as  a  compensation  for  a  direct  benefit  con- 
ferred. Suppose  that  the  state  itself  had  undertaken  to  do 
this  work.  Will  it  be  pretended  that  there  is  no  power  to 
compel  the  owners  of  the  land  to  pay  a  tax  sufficient  to  com- 
pensate for  the  actual  amount  of  benefit  received  by  them  ?  If 
the  state  can  do  it,  certainly  it  can  delegate  the  power  to  a  com- 
pany to  do  the  same  thing.  ITpon  the  idea,  then,  that  there 
was  a  public  necessity  for  this  work — and  the  legislature  must 
be  the  judge  of  that  matter — and  that  it  would  result  in  direct 
benefit  to  the  lands  designated  by  the  act,  there  can  be  no  hard- 
ship upon  individuals  when  the  rate  of  assessment  is  equal  and 
the  terms  are  fixed  by  which  they  can  have  a  voice  in  controlling 
the  afPairs  of  the  company." 

These  considerations  impel  the  conclusion  that  the  drainage 
laws  of  this  state  are  constitutional;  and  that  the  corporations 
organized  thereunder  to  carry  them  into  effect  are  public,  gov- 
ernmental agencies  and  in  no  sense  private  corporations,  and 
that  the  benefits  assessed  are  legal. 

The  fact  that  the  unwilling  citizen  is  afFootod  hv  the  law  and 
drawn   into  the  corporation  against  his  will  does  not  affect 
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the  constitutionality  of  the  law.  The  same  is  true  of  every 
law.  Many  persons  object  to  many  laws,  and  are  drawn  within 
the  pale  of  the  law  against  their  will;  but  this  does  not  affect 
the  constitutionality  or  validity  of  the  law.  So  likewise  laws 
authorizing  the  formation  of  cities,  towns,  townships  and  school 
districts  draw  unwilling  persons  into  such  associations  for 
governmental  purposes,  and  entail  taxes  and  special  burdens, 
and  individual  restraints  that  were  not  before  imposed.  But 
such  results  must  follow  from  all  laws  and  all  governments. 
The  welfare  of  the  state,  the  health  of  the  people  of  the  state 
or  of  a  particular  locality  of  the  state,  is  a  matter  of  govern- 
mental concern,  and  the  fact  that  there  are  those  who  are 
unwilling  to  become  a  part  of  a  governmental  division  of  the 
^^^  state,  and  unwilling  to  bear  the  burdens  of  government, 
even  where  they  result  in  personal  benefit  to  them,  does  not 
affect  the  validity  of  the  law. 

It  only  remains  to  say  that  the  right  of  trial  by  jury  as 
guaranteed  by  the  constitution  is  in  no  manner  impaired  by 
the  laws  under  consideration.  No  right  of  trial  by  jury  ex- 
isted in  such  cases  at  common  law  or  was  ever  accorded  by  any 
constitution  of  this  state.  Xor  is  it  true  that  the  defendants 
are  deprived  of  their  property  without  due  process  of  law. 
Before  their  property  is  brought  within  the  benefit  district  or 
drainage  district  all  owners  of  property  are  given  a  day  in 
court.  The  fact  that  this  case  is  here  is  conclusive  evidence 
the  defendants  are  enjo}nng  all  the  benefits  of  due  process  of 
law,  for  they  are  contesting  the  power  of  the  state  to  assess 
their  property  even  before  any  work  of  drainage  has  been  done. 

The  fact  that  each  owner  is  entitled  to  one  vote  for  every 
acre  of  land  owned  by  him  creates  no  more  infirmity  in  the 
law  than  the  right  of  each  stockholder  of  any  corporation  to 
cast  as  many  votes  as  he  owns  shares  of  stock,  renders  such  laws 
invalid.  In  both  instances  the  majority  in  interest  instead 
of  the  majority  in  number  controls,  and  who  shall  say  such 
laws  are  not  just? 

These  considerations  result  in  the  afhrmance  of  the  judg- 
ment of  the  circuit  court. 

All  concur,  except  Yalliant,  J.,  absent. 


The  Legislature  has  Power  to  authori/^e  the  condemnation  of  pri- 
vate property,  for  the  purpose  of  draining  large  areas  of  swamp 
land,  in  order  to  preserve  and  promote  the  public  health,  and  also  to 
render   it   fit   for   habitation   and    cultivation:    See    the   monographic 
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note  to  Beekman  v.  Saratoga  etc.  E.  E.  Co..  22  Am.  Dec.  70.5,  706. 
Consult,  also,  Matter  of  Tuthill,  163  N.  Y.  133,  79  Am.  St.  Kep.  574, 
57  N.  E.  303;  Elmore  v.  Drainage  Commrs.,  135  111.  269,  25  Am.  St. 
Eep.  363,  125  N.  E.  1010;  Lamb  v.  Eeclamation  District,  73  Cal. 
125,  2  Am.  St.  Eep.  775,  14  Pac.  625;  Donnelly  v.  Decker,  58  Wi^ 
461,  46  Am.  Eep.  637,  17  N.  W.  389;  Norfleet  v.  Cromwell,  70  N.  C. 
634,  16  Am.  Eep.  787;  note  to  Zigler  v.  Mcnger,  16  Am.  St.  Eep.  370. 


HOAGLAN'D  V.  FOREST  PARK  HIGHLANDS  AMUSE- 
MENT COMPANY. 

[170  Mo.  335,  70  S.  W.   878.] 
THE  FINDER  of  a  Lost  Article  is  Entitled  to  Its  Possession 

as  against  all  other  persons,  excepting  the  true  owner,      (p.  742.) 

LOST  PROPERTY.— Tlie  Place  Where  Lost  Property  is  Found 
does  not  ordinarily  create  an  exception  to  the  rule  that  the  finder  ig 
entitled  to  possession  except  as  against  the  true  owner,     (p.  742.) 

LOST  PROPERTY  —What  is  not.— Money  or  other  property 
voluntarily  laid  down  and  forgotten  is  not,  in  legal  contemplation, 
lost,  and  the  owner  of  the  shop,  bank,  or  other  place  where  it  is 
left  is  the  proper  custodian,  rather  than  the  person  who  happens  to 
discover  it,  as  against  all  other  persons  excepting  the  true  owner, 
(p.  743.) 

LOST  PROPERTY— What  Deemed  to  he.— Where,  in  a  pub- 
lic place  of  amusement,  a  pocketbook  is  found  under  a  table,  on  the 
ground,  it  must  be  regarded  as  lost,  and  not  as  voluntarily  laid  down 
and   forgotten,      (p.    743.) 

LOST  PROPERTY.— The  Proprietor  of  a  Public  Place  of 
Amusement  has  no  right  to  eject  from  the  premises  or  to  arrest  one 
who  finds  lost  papers  there  and  refuses  to  deliver  them  to  him,  ho 
not  being  the  owner  nor  otherwise  entitled  to  the  possession,  (p. 
744.) 

LOST  PROPERTY.— An  Amusement  Company  is  not  Bound  to 
Exercise  Reasonable  Care  to  Protect  the  True  Owner  of  chattels  in- 
advertently mislaid  or  lost  on  the  premises,  when  such  property  has 
been  found,  and  the  finder  is  in  its  possession  and  entitled  thereto, 
except  as  against  the  true  owner,      (p.  744.) 

LOST  PROPERTY.— Evidence  Concerning  the  System  of  an 
Amusement  Company  in  Making  a  Record  of  Lost  Articles  and  of 
its  advertising  in  respect  thereto  is  not  admissible  in  an  action  by 
a  finder  of  such  an  article  for  damages  suffered  by  him  in  conse- 
quence of  his  refusal  to  surrender  it  to  a  person  not  entitled  there- 
to,    (p.  744.) 

DAMAGES.— Exemplary  Damages  cannot  be  Allowed  when  no 
actual  daninge  lias  Ih^imi  sustained.      {]>.  744.) 

DAMAGES.— Though  a  Jury  Awards  the  Plaintiff  no  Com- 
pensatory Damages,  yet,  if  They  Find  Exemplary  Damages,  and,  in 
effect,  find  that  he  was  arrested  without  cause  and  cursed  and  abused, 
he  is  entitled  to  some  jjecuuiary  reparation,     (p.  746.) 
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Charles  &  Lackey,  for  the  appellant. 
Eassieur  &  Eassieur,  for  the  respondents. 

339  BUEGESS,  J.  This  is  an  action  for  five  thousand 
dollars  damages  alleged  to  have  been  sustained  by  plaintiff, 
by  reason  of  an  unlaM^ul  arrest  and  assault  and  battery  by  the 
employes  of  the  defendants  of  and  upon  him. 

On  the  evening  of  June  24,  1898,  plaintiff  was  at  Forest  Park 
Highlands,  a  place  of  amusement  and  refreshment  in  the  city 
of  St.  Louis  operated  by  defendant  company,  all  parts  of 
which  are  open  and  free  to  the  public,  except  the  open-air 
theater,  which  is  fenced  off  from  the  rest.  He  attended  the 
performance  at  the  theater,  and  after  its  close  sat  down  at  one 
of  the  tables  which  were  scattered  about  the  grounds,  when  he 
found  a  pocketbook  lying  on  the  ground.  He  at  once  started 
with  it  to  the  ticket  office  for  the  purpose  of  leaving  it  there. 
The  window  was  closed;  but  in  his  efforts  to  attract  the  atten- 
tion of  those  within  he  was  observed  by  the  head  waiter,  who 
asked  what  he  wanted.  When  told  by  plaintiff  that  he  had 
found  a  pocketbook,  this  man  claimed  that  he  was  the  proper 
party  to  whom  to  deliver  it.  Another  employe  then  ap- 
proached, and  he  likewise  claimed  to  be  the  proper  custodian. 
A  private  watchman  then  came  up  and  informed  plaintiff  that 
he  was  the  right  man  to  take  it ;  and  finally  defendant  Scherf 
was  called,  and  after  telling  plaintiff  that  he  was  the  manager, 
demanded  that  plaintiff  give  it  to  him.  Plaintiff  refused  to 
do  so,  telling  each  of  the  men  in  turn  that  he  did  not  know 
him  and  that  he  would  deliver  the  pocketbook  only  to  the 
ticket  office  or  to  a  uniformed  police  officer.  He  had  not 
shown  it  to  anyone,  and  except  for  his  statement  they  would 
not  have  known  he  had  it.  His  refusal  angered  the  men,  par- 
ticularly Scherf.  They  became  violent,  abusive  and  profane  in 
tlicir  language  to  him  and  thereby  attracted  a  large  crowd. 
He  handed  his  card  to  each  one  of  them,  but  ^^o  j^]^gy  qH  j.g_ 
fused  to  take  it.  Afttr  detaining  him  some  time  and  refusing 
all  the  while  to  comply  with  his  request  to  get  the  ticket  office 
open,  or  bring  a  police  officer.  Seherf  ordered  the  others  to  ar- 
rest him.  This  they  did.  They  took  plaintiff  from  the  ticket 
office  in  the  soutbern  part  of  the  grounds,  to  the  street-car  en- 
trance on  the  north,  a  distance  estimated  by  different  witnesses 
at  from  two  hundred  feet  to  two  hundred  yards.  Here  they 
found  a  policeman  who  took  the  pocketbook.  but  refused  to 
ccntinue  the  arrest,  although  Scherf  demanded  it.     Plaintiff's 
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clotliing  was  disarranged  and  he  was  so  roughly  handled  that 
that  night  he  found  on  his  arms  marks  made  by  the  two 
watchmen.  They  cursed  him  and  were  violent  and  abusive. 
There  was  a  large  crowd,  composed  of  people  who  were  sitting 
around  at  the  tables  and  people  who,  like  plaintiff,  had  at- 
tended the  theater  and  were  starting  home.  The  jury  gave 
plaintiff  no  compensatory  damages,  but  gave  him  one  cent 
punitive  damages.  Having  moved  unsuccessfully  for  a  new 
trial,  plaintiff  appeals  to  this  court. 

The  only  points  urged  upon  this  appeal  for  a  reversal  of 
the  judgment  of  the  trial,  are,  error  in  giving  instruction 
numbered  five  on  the  part  of  defendants,  and  that  the  verdict 
was  against  the  evidence  and  must  have  been  the  result  of  bias 
or  prejudice. 

The  instruction  complained  of  reads  as  follows :  "The  court 
instructs  the  jury  that  the  defendant.  Forest  Park  Highlands 
Amusement  Company,  not  only  had  the  right,  but  was  in 
duty  bound,  to  exercise  reasonable  care  to  protect  for  the  true 
owner,  all  valuables  inadvertently  mislaid  or  lost  upon  its 
premises;  and  if  the  jury  find  that  the  defendant  company  and 
Henry  Scherf,  its  manager,  only  endeavored  to  obtain  from 
the  plaintiff  valuables  so  found  for  the  purpose  of  keeping 
the  same  safe  for  the  true  owner,  then  their  request  was  not 
unreasonable,  and  the  defendants  had  the  lawful  right  to  eject 
the  plaintiff  from  said  premises  upon  his  refusal  to  comply 
with  their  request,  and  in  doing  so  the  defendants  could  use 
such  force  as  was  necessary." 

^■*^  The  argument  is  that  the  statement  in  this  instruction 
that  the  request  of  the  defendants  for  possession  of  the  pocket- 
book  found  by  plaintiff  was  not  unreasonal)le,  is  incorrect,  be- 
cause the  defendants  had  no  right  to  its  possession. 

All  of  the  authorities  hold  that  the  finder  of  a  lost  chattel  is 
entitled  to  its  possession  as  against  all  other  persons  except  the 
true  owner.  The.  finder  has  a  special  property  in  the  chattel 
found,  sufficient  to  maintain  trover  against  every  person  ex- 
cept the  true  owner:  2  Kent,  star  page  356  (Lacy's  ed.  1892, 
p.  453)  ;  Darlington  on  Personal  Property,  35-37.  And  gen- 
erally the  place  in  which  it  is  found  creates  no  exception  to 
this  rule:  Hamaker  v.  Blanchard,  90  Pa.  St.  377,  35  Am.  Eep. 
004.  In  that  case  a  domestic  servant  in  a  hotel  found  in  the 
pul)lic  parlor  a  roll  of  bank  bills.  She  immediately  informed 
the  proprietor  of  the  hotel,  who  suggested  that  the  money  be- 
longed to  a  transient  guest  of  the  house  and  received  it  from 
the  servant  to  hand  to  him.     It  was  afterward  ascertained  that 
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the  giiest  did  not  lose  the  money,  and  upon  demand  by  the 
servant  for  the  return  of  the  money  the  proprietor  refused  to 
return  it  to  her.  She  brought  suit  for  the  money,  and  it  was 
held  that  she  was  entitled  to  recover. 

In  the  case  of  Bowen  v.  Sullivan,  63  Ind.  281,  30  Am,  Eep. 
172,  an  employe  in  a  paper  manufactory,  while  engaged  in  as- 
sorting a  bale  of  old  paper  purchased  by  the  proprietor  for 
manufacture,  found  certain  lost  genuine  bank  bills  inclosed  in 
a  clean,  unmarked  and  undirected  envelope,  which  had  formed 
part  of  such  bale,  and,  for  the  purpose  of  ascertaining  whether 
they  were  genuine,  delivered  them  to  the  proprietor,  upon  his 
promise  to  return  them,  who  upon  demand  refused  to  do  so, 
whereupon  the  finder  instituted  suit  for  their  value.  Held,  that 
she  was  entitled  to  recover  the  value  of  the  bank  bills  as  against 
the  defendant. 

In  Durfee  v.  Jones,  11  E.  I.  588,  23  Am.  Eep.  528,  the  plain- 
tiff had  bought  an  old  safe  and  soon  thereafter  instructe^^  his 
agent  to  sell  it  again,  he  in  the  meantime  having  permission  to 
use  it.  The  agent  found  between  the  outer  ^'^  casing  and  the 
lining  a  roll  of  bank  bills  belonging  to  some  person  unknown, 
whereupon  the  owner  of  the  safe  first  demanded  the  money, 
and  then  demanded  the  safe  and  its  contents  as  they  were  when 
the  agent  received  them.  The  agent  returned  the  safe  but  re- 
tained the  money.  In  an  action  brought  by  the  owner  of  the 
safe  for  the  money  found,  held  that  as  against  the  plaintiff  the 
agent  was  entitled  to  retain  the  money,  and  that  the  place 
where  it  was  found  made  no  difference, 

Now,  the  authorities,  as  a  general  rule,  hold  that  money  or 
other  property  voluntarily  laid  down  and  forgotten  is  not  in 
legal  contemplation  lost,  and  that  the  owner  of  the  shop,  bank 
or  other  place  where  it  is  left  is  the  proper  custodian  rather 
than  the  person  who  happens  tx)  discover  it,  as  well  also  as  to 
all  other  persons  except  the  owner:  State  v.  McCann,  19  Mo. 
249;  Lawrence  v.  State,  1  Humph.  228,  34  Am.  Dec.  644; 
McAvoy  V.  Medina,  11  Allen,  549,  87  Am.  Dec.  733;  Kincaid 
V.  Eaton,  98  Mass.  139,  93  Am.  Dec.  142.  The  question,  then, 
was  as  to  who  was  the  proper  custodian  of  the  pocketbook  in 
question — the  plaintiff  or  defendant.  It  is  clear,  we  think, 
under  the  evidence,  that  the  pocketbook  was  not  laid  down  and 
forgotten,  for  certainly  it  would  not  have  been  left  intention- 
ally upon  the  ground  under  the  table,  but  was  dropped  there, 
or  in  some  other  way  came  there  accidentally,  and  was  within 
contemplation  of  law  lost,  when  plaintiff  found  it. 
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Another  objection  urged  against  the  instruction  is  that  it  told 
the  jury  that  defendants  might  use  force  to  eject  the  plaintiff 
from  the  premises,  for  refusal  to  comply  with  their  request. 
But  as  plaintiff  had  the  right  to  retain  the  property  as  against 
all  other  persons  except  the  true  owner,  it  logically  follows 
that  defendants  had  no  right  to  eject  him  from  their  premises 
upon  that  ground,  even  if  they  had  attempted  to  do  so,  but 
the  record  discloses  that  instead  of  ejecting  him,  they  arrested 
him  and  that,  too,  without  authority.  Hence,  the  instruction 
\^as  without  evidence  or  law  upon  which  to  predicate  it  and 
is  erroneous  for  these  reasons  also. 

Moreover,  no  such  issue  was  presented  by  the  pleadings,  the 
answer  being  a  general  denial,  while  the  matters  ^'*^  covered 
by  the  instruction,  if  thought  to  be  available  as  a  defense,  should 
have  been  pleaded  in  the  answer. 

But  the  instruction  is  erroneous  for  the  further  reason  that 
it  told  the  jury  that  the  defendant  company  "was  in  duty 
bound  to  exercise  reasonable  care  to  protect  for  the  true  owner 
all  valuables  inadvertently  mislaid  or  lost  on  the  premises," 
when  the  finder  of  property  which  had  been  lost  on  the  premises 
was  himself  entitled  to  its  possession  and  custody  against  every 
person  except  the  owner. 

The  testimony  concerning  respondent's  system  of  making  a 
record  of  lost  articles  was  clearly  inadmissible,  and  no  defense 
whatever  for  tbe  illegal  arrest  of  plaintiff,  and  the  same  may 
be  said  as  to  the  advertisement  by  defendant  with  respect  to 
the  loss  and  finding  of  the  pocketbook. 

It  is  claimed  that  the  judgment  should  be  reversed  upon  the 
ground  that  the  jury  by  their  verdict  gave  the  plaintiff  no  com- 
pensatory damages,  while  they  assessed  in  his  favor  punitive 
or  exemplary  damages  at  one  cent. 

It  is  held  in  1  Sutherland  on  Damages,  second  edition,  sec- 
tion 406,  and  in  Kiff  v.  Youmans,  86  K  Y.  324,  40  Am.  Eep. 
543,  Stacy  v.  Portland  Pub.  Co..  68  Me.  287,  Freese  v.  Tripp, 
70  111.  499,  Maxwell  v.  Kennedy,  50  Wis.  648.  7  X.  W.  657, 
Jones  V.  Matthews,  75  Tex.  1,  12  S.  W.  823,  Trawick  v.  Mar- 
tin Brown  Co.,  79  Tex.  466,  14  S.  W.  564,  Schippel  v.  Xorton, 
38  Kan.  567,  16  Pac.  804-,  Kuhn  v.  Chicago  etc.  E.  E.  Co., 
74  Iowa,  137,  37  X.  W.  116,  and  Mills  v.  Taylor,  85  Mo.  App. 
Ill,  that  actual  damages  must  be  found  as  a  predicate  for  the 
recovery  of  exemplary  damages.  The  verdict,  therefore,  seems 
to  be  inconsistent  with  itself,  for  when  no  actual  damage  has 
been  sustained,  as  found  by  the  jury  in  the  case  at  bar,  no 
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exemplary  damages  can  be  allowed,  nor  can  exemplary  dam- 
ages constitute  the  basis  of  a  cause  of  action,  for  they  are 
mere  incidents  to  it,  and  when  given  they  are  not  given  upon 
any  theory  that  the  plaintiff  has  any  just  right  to  recover  them, 
but  are  given  only  upon  the  theory  that  the  defendant  deserves 
punishment  for  his  wrongful  acts,  and  that  it  is  proper  for 
**'*  the  public  to  impose  them  upon  the  defendant  as  punish- 
ment for  such  wrongful  acts  in  the  private  action  brought  by 
the  plaintiff  for  the  recovery  of  the  real  and  actual  damages 
suffered  by  him.  No  right  of  action  for  exemplary  damages, 
however,  is  ever  given  to  any  private  individual  wdio  has  suf- 
fered no  real  or  actual  damages.  He  has  no  right  to  maintain 
f.n  action  merely  to  inflict  punishment  upon  some  supposed 
wrongdoer.  If  he  has  no  cause  of  action  independent  of  a 
supposed  right  to  recover  exemplary  damages,  he  has  no  cause 
of  action  at  all :  Schippel  v.  Norton,  38  Kan.  567,  16  Pac.  804. 

In  Courtney  v.  Blackwell,  150  Mo.  245,  51  S.  W.  668,  the 
court  instructed  the  jury  on  the  question  of  exemplary  damages 
as  follows :  "If  the  jury  find  for  the  plaintiff,  and  further  find 
that  plaintiff  is  entitled  to  exemplary  damages,  under  the  evi- 
dence in  the  case,  their  verdict  should  be  in  the  following  foi-m  : 
'We,  the  jury,  find  for  the  plaintiff,  and  assess  and  award  to 
her  as  exemplary  damages  the  sum  of dollars.' " 

The  jurv^  did  find  for  plaintiff  and  did  assess  and  award 
lo  her  as  exemplary  damages  the  sum  of  seven  thousand  seven 
hundred  and  fifty  dollars,  but  made  no  finding  with  respect  to 
compensatory  damages.  The  court  said :  "The  jury  did  find 
for  the  plaintiff,  and  in  so  doing  found  that  the  defendant  had 
juiblished  the  slander  Avith  which  he  was  charged,  and  upon 
that  finding  the  plaintiff  was  entitled  to  have  actual  damage? 
assessed  in  her  favor,  tlie  slander  being  of  that  character  from 
which  the  law  implies  such  damages.  They  also  found,  as  is 
apparent  on  the  face  of  the  verdict,  when  read  in  connection 
with  the  instructions,  that  the  slander  had  been  wantonly  and 
maliciously  published,  and  it  was  also  within  their  province  to 
assess  exemplary  damages  therefor  in  her  favor.  So  that  there 
was  in  fact  a  basis  imder  the  instructions  for  the  assessment  of 
l^oth  actual  and  exemplary  damages.  But  by  some  mischance 
in  the  form  of  the  verdict  which  Avas  given  to  the  jury  no  place 
was  left  therein  for  the  separate  assessment  of  the  actual  dam- 
ages, and  the  whole  was  returned  in  a  lump  sum  according  to 
the  form  as  exemplary  ^^^  damages.  This  was  an  error  of 
form  and  not  of  substance,  and  as  under  the  facts  and  circum- 
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stances  of  the  case  the  assessment  was  reasonable  and  just,  we 
do  not  think  the  judgment  ought  to  be  reversed  for  this  error." 

But  the  case  at  bar  is  distinguishable  from  that  case,  in 
this :  In  that  case  the  jury  made  no  finding  at  all  in  regard  to 
actual  or  compensatory  damages,  while  in  the  ease  ut  bar 
they  expressly  found  that  plaintiff  was  entitled  to  recover,  that 
he  had  sustained  no  compensatory  damages,  but  assessed 
punitive  or  exemplary  damages  at  one  cent. 

The  jury  in  finding  for  plaintiff  in  effect  found  that  defend- 
ants arrested  the  plaintiff  and  cursed  and  abused  him  without 
any  lawful  excuse  or  reason  therefor,  and  upon  that  finding 
he  was  entitled  to  have  actual  damages  in  some  amount  assessed 
in  his  favor.  Under  such  eircumsta.nces  at  the  common  law  he 
is  entitled  to  pecuniary  reparation  by  way  of  damages,  at  least 
nominal,  and  as  much  more,  if  am-fhing,  as  the  jury  may 
think  him  entitled  to  under  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur. 


The  Finder  of  Lost  Property  is  entitled  to  it  as  against  all  the 
world  except  the  real  owner,  and  ordinarily  the  place  where  it  is 
found  is  of  no  consequence:  Durfee  v.  Jones,  11  E.  I.  588,  23  Am. 
Eep.  528;  Severn  v.  Yoran,  16  Or.  269,  8  Am.  St.  Kep.  293,  20  Pac. 
100.  But  it  is  held  that  a  pocketbook  accidentally  left  on  a  table 
in  a  shop  is  not  lost  property,  so  as  to  entitle  the  finder  to  take  and 
hold  possession:  McAvoy  v.  Medina,  11  Allen,  548,  87  Am.  Dec.  733. 
Nor  is  a  pocketbook  inadvertently  left  on  a  desk  in  a  banking-room: 
Kincaid  v.  Eaton,  98  Mass.  139,  93  Am.  Dec.  142.  See,  too,  the  mono- 
graphic note  to  People  v.  Miller,  88  Am.  St.  Eep.  592, 


CALLAHAN  V.  ST.  LOUIS  MEECHAXTS'  BRIDGE  TER- 
MINAL RAILROAD  COMPAXY. 

[170  Mo.  473,   71  S.  W.   208.] 
RAILWAYS— Employes    Engaged    in    Operating,  Who  are.— 

lender  the  statute  of  Missouri  providing  that  every  railroad  corpo- 
ration operating  a  railroad  in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  thereof  while  engaged  in 
the  work  of  operating  such  road  by  reason  of  the  negligence  of  any 
other  servant  or  agent  thereof,  the  right  to  recover  is  not  limited 
to  cases  where  the  injury  is  inflicted  by  reason  of  the  negligence  of 
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a  fellow-servant  while  actually  moving  trains,  but  that  law  em- 
braces all  cases  where  an  injury  is  inflicted  upon  an  employe,  iu 
the  work  of  operating  a  railroad,  by  reason  of  the  negligence  of  any 
fellow-servant  who  is  likewise  engaged  in  the  work  of  operating 
the  railroad,  and  the  term  "operating  a  railroad"  includes  all  work 
directly  necessary  for  the  running  of  trains  over  a  track,  and  that 
includes  section  hands  who  are  engaged  in  working  upon,  repairing, 
or  putting  in  shape  the  track,  roadbed,  bridges,  etc.,  over  which  the 
trains  must  run.     (pp.  761,  762.) 

RAIJjWAYS — Constitutional  Iiaw — Liability  to  Employes. — 
The  statutes  of  Missouri  making  railroads  liable  for  all  damages 
sustained  by  any  agent  or  servant  while  engaged  in  operating  the 
road  by  reason  of  the  negligence  of  any  other  agent  or  servant 
thereof  is  constitiitional.     (p.  761.) 

RAILWAYS— Sectionmen— When  Engaged  in  the  Work  of 
Operating. — A  member  of  a  gang  of  section  hands  engaged  in  tak- 
ing up  and  removing  ties  in  a  city,  whose  duty  it  is  to  see  that 
passers-by  are  not  injured,  and  to  signal  to  his  fellow-workmen  when 
they  may  safely  throw  such  ties  to  the  street  below,  is,  in  the  per- 
formance of  such  duty,  engaged  in  operating  a  railroad  within  the 
meaninsr  of  the  statutes  of  Missouri,     (p.  762.) 

JURY  TRIAL.— Whether  the  Plaintiff  was  Engaged  in  Operat- 
ing a  Railroad  at  the  time  he  was  injured  is  a  mixed  question  of 
law  and  fact.      (p.  762.) 

JURY  TRIAL— Construction  of  Instructions.— If  an  instruc- 
tion requires  the  jury  to  find  that  plaintiff  was  a  section-hand  la- 
borer aiding  in  the  work  of  operating  defendant's  road,  and  then 
declares  that  if  such  were  the  fact,  he  is  entitled  to  recover,  it 
means  that  the  jury  must  find  not  only  that  he  was  a  section-hand 
laborer,  but  that  he  was,  at  the  time  of  his  injury,  actually  engaged 
in  working  upon  the  railroad  as  such,  and  hence  is  not  erroneous, 
(p.  763.) 

John  H.  Overall,  for  the  appellant. 

A.  K.  Taylor,  for  the  respondent. 

■^'^  MARSHALL,  J.  This  is  an  action  predicated  upon  sec- 
tion 2873  of  the  Revised  Statutes  of  1899,  for  damages  for  per- 
sonal injuries,  by  the  plaintiff,  an  employe  of  the  defendant, 
alleged  to  have  been  received  in  consequence  of  the  negligence  of 
the  plaintiff's  fellow-servants,  employes  of  the  defendant.  The 
j^laintiff  recovered  a  judgment  for  six  thousand  five  hundred 
dollars  in  the  circuit  court,  and  the  defendant  appealed. 

The  pertinent  allegations  of  the  petition  are  as  follows : 
^'That  the  defendant  was  a  corporation  and  operated  a  railroad 
in  the  state  of  Missouri.  That,  on  Xovember  15,  1898,  the 
plaintiff  was  in  the  service  of  the  defendant,  aiding  in  operat- 
ing its  railroad  at  or  near  the  bridge  approach  over  Ferry 
street,  in  the  city  of  St.  Louis.     That  it  was  the  duty  of  the 
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plaintiff  at  said  time  to  watch  that  people  or  vehicles  were  not 
injured    by  the    fall   of  ties  which    were  being    removed    by 
'^''^  defendant's  employes  from  its  roadbed,  and  thrown  down 
about  fifty  feet  to  the  surface  of  Ferry  street,  and  also  to  remove 
such   tics   from   the   street.     That   the   rule   and   custom   for 
doing  the  work  was  for  the  men  above,  before  throwing  a  tie 
down  to  the  street,  to  give  notice  to  the  man  below  that  a  tie 
was  to  be  thrown,  and  then  wait  for  a  signal  from  him  before 
throwing  the  tie  that  it  was  right  and  safe  to  throw  the  tie, 
thus  enabling  plaintiff  to  warn  passers-by  out  of  danger  and  to 
keep   out  of  danger  himself.     That  on  the  day  in  question, 
whilst  the   plaintiff,   in  the   due   discharge   of  his   said   duty, 
v,'as  warning  off  and  removing  a  child  from  said  street,  where 
it  was  in  peril  of  a  falling  tie  should  one  be  thrown,  the  de- 
fondant's   servants   above   carelessly,   and   without  giving  any 
v.arning  of  their  intention  to  thrown  down  a  tie,  and  without 
receiving  any  signal  from  plaintiff  that  it  was  safe  to  do  so, 
threw  down  a  tie,  Avhich  struck  and  injured  the  plaintiff." 

There  was  a  further  assignment  of  negligence,  in  that  de- 
fendant's acting  foreman  negligently  directed  the  tie  to  be 
so  thrown  without  the  usual  signals. 

The  answer  is  a  general  denial  coupled  with  the  following 
special  pleas:  "Further  answering  plaintiff's  petition  defend- 
ant states:  That  the  injuries  complained  of  by  plaintiff  in  said 
petition  were  produced  by  the  negligence  of  plaintiff  contribut- 
ing to  the  cause  thereof;  that  plaintiff's  fellow-servants  gave 
warning  of  their  intention  to  lower  the  tie  mentioned  in  plain- 
tiff's petition,  and  plaintiff  failed  to  heed  the  same;  that  it 
was  usual  and  customary  in  the  lowering  of  the  ties  men- 
tioned in  plaintiff's  petition  for  plaintiff  to  notify  his  coem- 
ployes  of  the  approach  of  pedestrians  or  vehicles,  so  that  such 
ties  might  be  held  by  said  coemployes  until  such  pedestrians  or 
vehicles  had  passed,  and  plaintiff  failed  to  give  such  notice  in 
this  instance,  and  by  reason  of  the  failure  of  plaintiff  to  so 
warn  the  employes  of  defendant  of  the  approach  of  the  pedes- 
trian mentioned  in  plaintiff's  petition,  as  was  liis  dutv.  such 
tie  was  lowered  and  thrown  down,  whereby  plaintiff  '**^  was 
injured;  that  plaintiff  failed  and  neglected  to  take  reasonable 
and  ordinary  precautions  to  observe  his  surroundings  or  to 
avoid  the  obvious  dangers  of  his  said  situation,  and  thereby 
said  injury  was  directly  occasioned  by  his  own  omission  to  use 
ordinary  care  at  and  immediately  before  the  time  of  his  said 
injury. 
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"Further  answering,  defendant  says  that  the  injury  com- 
plained of  by  plaintiff  was  occasioned  by  a  danger  incident 
to  his  said  employment  and  which  plaintiff  assumed  in  enter- 
ing upon  said  employment. 

"Further  answering,  defendant  says  that  if  the  injury  com- 
plained of  by  plaintiff  was  occasioned  by  the  negligence  of 
defendant's  servants  as  alleged  in  plaintiff's  petition,  the  said 
servants  were  fellow-servants  of  plaintiff,  and  plaintiff  and 
said  fellow-servants  were  not  at  the  time  mentioned  in  plain- 
tiff's petition  engaged  in  the  work  of  operating  defendant's 
railrond,   and  therefore  defendant   is  not  liable  therefor." 

The  reply  is  a  general  denial. 

The  trial  disclosed  the  following  facts:  The  defendant's  rail- 
road crosses  Ferry  street,  in  the  city  of  St.  Louis,  by  an  over- 
head bridge  which  is  some  fifty  feet  above  the  level  of  the 
street.  The  plaintiff  was  a  member  of  a  section  gang  that 
was  engaged  in  repairing  the  railroad,  by  taking  out  old  ties 
and  putting  in  new  ones.  When  the  old  ties  were  taken  out, 
they  were  thrown  down  onto  Ferry  street,  instead  of  being 
carried  away.  The  plaintiff  was  stationed  on  Ferry  street  to 
warn  passers-by  of  the  danger,  and  to  remove  the  ties  that  were 
thus  th^o^\^l  upon  the  street.  When  the  gang  on  the  bridge 
were  about  to  throw  down  a  tie,  they  notified  the  plaintiff  of 
their  intention  and  he  signified  to  them  whether  or  not  the 
"coast  was  clear,"  and  they  did  not  throw  the  tie  unless  he  so 
signified.  While  so  engaged  in  such  work  a  small  child  ap- 
peared in  Ferry  strei  t  and  was  in  a  place  of  peril.  Tlie  plain- 
tiff went  to  her  and  while  engaged  in  removing  her  the  gang 
on  the  bridge  threw  a  tie  down  on  the  street,  which  struck  the 
plaintiff  on  the  leg  and  injured  it  so  that  it  had  to  be 
^^^  amputated.  The  gang  on  the  bridge  gave  the  plaintiff  no 
notice  of  their  intention  to  throw  the  tie,  and  the  plaintiff  did 
not  signify  to  the  gang  on  the  bridge  that  it  was  unsafe  to  do 
so,  nor  that  the  child  was  in  peril,  nor  that  he  was  going  to,  or 
had  gone  to,  the  child  to  remove  it  from  its  perilous  position. 
Two  legal  propositions  present  themselves  upon  this  record: 
1.  Who  are  embraced  in  the  provisions  of  section  2873  of  the 
Eevised  Statutes  of  1899?  And  2.  Boes  the  plaintiff  come  within 
such  classes? and  of  these  in  their  order. 

1.  Who  are  embraced  in  the  provisions  of  section  2873  of 
the  Eevised  Statutes  of  1899?  That  section  is  as  follows: 
Section  2873   of  the  Eevised   Statutes  of   1899:   "That  every 
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railroad  corporation  owning  or  opt^rating  a  railroad  in  this 
state  shall  be  liable  for  all  damages  sustained  by  any  agent  or 
servant  thereof  while  engaged  in  the  work  of  operating  such 
railroad,  by  reason  of  the  negligence  of  any  other  agent  or 
servant  thereof ;  provided,  that  it  may  be  shown  in  defense  that 
the  person  injured  was  guilty  of  negligence  contributing  as  a 
proximate  cause  to  produce  the  injury." 

The  defendant  contends  that  this  law  does  not  embrace  every 
employe  of  a  railroad,  but  that  it  applies  only  to  such  em- 
ployes of  a  railroad  as  are  subjected,  by  the  character  of  the 
work  they  are  employed  to  do,  to  the  hazards  incident  to  the 
running  of  a  train.  And,  furthermore,  the  defendant  contends 
that  if  the  law  is  construed  to  cover  railroad  employes  who  are 
not  subjected  to  such  hazards,  but  are  only  subject  to  such 
risks  as  would  be  incurred  by  the  employes  of  any  other  person 
or  corporation  when  engaged  in  similar  work,  then  the  law 
violates  the  equality  clause  of  the  federal  constitution,  in  that 
it  subjects  the  defendant  to  a  liability  to  its  employes  that  is 
not  imposed  *^^  upon  any  other  person  or  company  under 
similar  conditions. 

On  the  other  hand,  the  plaintiff  contends  that  the  law  em- 
braces not  only  the  employes  who  are  actually  employed  in 
moving  a  train,  but  also  all  those  whose  work  is  directly  es- 
sential to  enable  the  trains  to  move.  And  as  applied  to  this 
case  that  it  embraces  a  section  gang  engaged  in  repairing  the 
track  to  enable  the  trains  to  safely  run  over  it,  and  that  the 
plaintiff  was  a  member  of  such  section  gang,  and  that  his  duty 
was  as  directly  connected  with  such  work  as  was  the  work  of 
any  of  the  other  members  of  the  gang  that  were  working  upon 
the  bridge. 

This  case  is  one  of  first  imprepsion  in  this  court.  The  only 
case  bearing  on  this  question  that  has  heretofore  been  adjudi- 
cated in  this  state  is  Stubbs  v.  Omaha  etc.  Ey.  Co.,  85  Mo. 
App.  192.  In  that  case  the  Kansas  City  court  of  appeals, 
speaking  through  Ellison,  J.,  held  that  the  law  embraced 
members  of  a  section  gang  that  was  engaged  in  removing  old 
rails  and  putting  in  new  ones,  and  there  one  of  the  gang  was 
permitted  to  recover  for  injuries  received  by  the  negligence  of 
another  member  of  the  gang  in  suddenly  dropping  one  end  of 
a  rail  which  he  and  the  plaintiff  were  carrying. 

It  is  all-impnrtant  to  keep  in  mind  the  lan,£ruage  of  the 
statute.  It  is  that  Ihe  railroad  shall  I'C  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  thereof  'Svhile  engaged 
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in  the  work  of  op3rating  such  railroad/'  by  reason  of  the 
negligence  of  any  other  agent  or  servant  thereof.  Defendant 
contends  that  this  statute  was  taken  from  the  laws  of  Iowa, 
and  that  the  interpretation, of  the  courts  of  that  state  constru- 
ing their  law  must  be  borrowed  from  that  state  along  with 
the  law  its3lf,  and  that  the  courts  of  Iowa  hold  that  the  law 
only  embraces  such  employes  as  are  injured  by  the  actual  mov- 
ing of  trains,  and,  therefore,  the  same  construction  should  be 
placed  upon  our  statute. 

The  chief  difficulty  encountered  in  such  a  line  of  reasoning 
is  that  there  is  nothing  to  show  that  our  law  ^^^  was  bor- 
rowed from  or  modeled  after  the  Iowa  law.  The  language  of 
our  law  is  quite  different  from  the  Iowa  statute.  The  first 
statute  upon  this  subject  that  was  adopted  in  Iowa  was  the 
act  of  1863,  which  was  as  follows:  "Every  railroad  company 
shall  be  liable  for  all  damages  sustained  by  any  person,  in- 
cluding employes  of  the  company,  in  consequence  of  any 
neglect  of  the  agents  or  any  mismanagement  of  the  engineers 
or  other  employes  of  the  corporation  to  any  person  sustaining 
such  damages." 

The  courts  of  that  state  held  that  this  act  was  limited  to 
such  employes  as  were  injured  by  the  negligence  of  fellow- 
servants  while  engaged  in  moving  trains,  and  that  any  other 
construction  of  the  act  would  constitute  class  legislation  and 
would  violate  the  equality  clause  of  the  federal  constitution: 
Deppe  V.  Chicago  etc.  Ey.  Co.,  36  Iowa,  52. 

Afterward,  in  1873,  the  legislature  of  that  state  amended  the 
law  so  as  to  make  it  read  as  follows :  "Every  corporation  oper- 
ating a  railway  shall  be  liable  for  all  damages  sustained  by 
any  person,  including  employes  of  such  corporation,  in  conse- 
qnence  of  the  neglect  of  the  agents,  or  by  any  mismanagement 
of  the  engineers  or  other  employes  thereof,  and  in  consequence 
of  the  willful  wrongs,  whether  of  commission  or  omission,  of 
such  agents,  engineers  or  other  employes,  when  such  wrongs 
are  in  any  manner  connected  with  the  use  and  operation  of 
anv  railway,  on  or  about  which  they  shall  be  employed." 

In  FoLy  v.  Chicago  etc.  Ey.  Co..,  61  Iowa,  641,  21.X.  w.  121, 
it  was  argued  that  this  amendment  did  not  change  the  act  of 
3862  as  to  liability  for  mere  acts  of  negligence,  but  that  it 
simply  superadded  a  liability  for  willful  wrongs.  But  the 
supreme  court  held  otherwise,  and  said  that  it  could  not  have 
been  the  intention  of  the  legislature  to  create  one  liability  for 
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negligent  wrongs  and  a  different  liability  for  willful  wrongs, 
and  then  adhered  to  the  rule  laid  down  in  the  Deppe  case.  And 
the  same  rule  has  obtained  in  that  state  ever  since:  Molone  v. 
I'mrlington  etc.  Ey.  Co.,  ^^^  65  Iowa,  417,  54  Am.  Eep.  11, 
21  N.  W.  756;  Reddington  v.  Chicago  etc.  Ey.  Co.,  108  Iowa, 
96,  78  N.  W.  800. 

It  will  be  observed  that  in  both  of  the  Iowa  acts  the  railroad 
was  made  liable  for  damages  sustained  by  any  person,  includ- 
ing em])loyes,  "in  consequence  of  any  neglect  of  the  agents,  or 
jiny  mismanagement  of  the  engineer  or  other  employe  of  the 
corporation  to  the  person  sustaining  such  damages.'^  Our  stat- 
ute is  quite  different,  for  it  makes  the  railroad  liable  to  any 
employe  for  damages  sustained  by  him,  "while  engaged  in  the 
work  of  operating  such  railroad,  by  reason  of  the  negligence 
cf  any  other  agent  or  servant." 

Under  the  Iowa  cases  any  employe  who  is  injured  by  another 
employe's  negligence  while  moving  a  train  can  recover.  It 
matters  not  what  work  the  injured  employe  is  doing.  The  test 
is:  Was  he  injured  in  consequence  of  the  negligence  of  another 
employe  or  engineer  in  moving  a  train? 

Under  our  statute  to  entitle  the  injured  servant  to  recover 
it  must  be  shown  that  he  sustained  his  injuries  "while  engaged 
in  the  work  of  operating  such  railroad,''  "by  reason  of  the  neg- 
ligence of  any  other  agent  or  servant."  This  is  very  different 
from  the  Iowa  statute.  Here  the  injured  person  must  be  in- 
jured "while  engaged  in  the  Avork  of  operating  such  railroad." 
Injured,  not  necessarily  by  the  negligence  of  another  employe 
or  engineer  while  actually  moving  a  train,  but  injured  by  the 
negligence  of  any  other  employe  of  the  railroad.  In  Iowa  the 
injury  must  .have  been  inflicted  by  the  moving  of  a  train.  In 
Missouri  the  person  injured  must  have  been  actually  engaged  in 
the  work  of  operating  such  railroad,  not  necessarily  in  operating 
the  train.  The  two  statutes,  therefore,  are  almost  the  antitheses 
of  each  other,  and  our  law  cannot  properly  be  said  to  have  been 
taken  from  or  modeled  after  the  Iowa  law.  The  major  premise 
of  the  defendant's  syllogism,  therefore,  fails  and  hence  the  con- 
clusion falls  with  it. 

The  fellow-servant  laws  of  other  states  and  the  ^^'*  judicial 
interpretations  thereof  afford  interesting  and  legitimate  sub- 
jects of  reference  in  construing  our  law  on  that  subject. 

The  statute  of  Kansas  is  almost  identical  with  the  statute  of 
Iowa  of  1862.     It  is  as  follows:  "Every  railroad  company  or- 
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^anized  or  doing  business  in  this  state  shall  be  liable  for  all 
damages  done  to  any  employe  of  such  company,  in  consequence 
of  any  negligence  of  its  agents,  or  by  any  mismanagement  of 
its  engineers  or  other  employe,  to  any  person  sustaining  such 
damage.'' 

The  Kansas  courts,  however,  place  a  very  different  construc- 
tion upon  their  statute  from  that  placed  upon  the  Iowa  statute 
by  the  courts  of  that  state.  The  rule  in  Kansas  is  that  to  en- 
title an  injured  employe  to  recover,  it  is  necessary  for  him  to 
show  that  he  was  injured  when  performing  a  service  for  the 
railroad  that  was  necessary  to  the  use  and  operation  of  the 
road,  and  it  is  not  essential  that  he  show  that  the  injury  was 
caused  by  a  fellow-servant  while  moving  a  train:  Atchison  etc. 
Ey.  Co.  V.  Vincent,  56  Kan.  347,  46  Pac.  251.  This  case  is 
similar  in  all  essential  respects  to  the  case  of  Stubbs  v.  Omaha 
etc.  Ey.  Co.,  85  Mo.  App.  192.  See,  also,  Union  Trust  Co. 
V.  Thomason,  25  Kan.  1,  where  one  section  hand's  negligence 
<.'aused  injury  to  another  section  hand,  while  both  were  on  a 
handcar;  Union  Pac.  Ey.  Co.  v.  Harris,  33  Kan.  421,  6  Pac. 
571,  where  one  section  hand's  negligence  injured  another  sec- 
tion hand,  while  the  two  were  taking  out  old  rails  and  putting 
in  new  ones;  Atchison  etc.  Ey.  Co.  v.  Koehler,  37  Kan.  463, 
15  Pac.  567,  where  the  negligence  of  one  employe  while  unload- 
ing a  car  caused  a  rail  to  fall  on  another  employe  similarly  em- 
ployed; Atchison  etc.  Ey.  Co.  v.  Brassfield,  51  Kan.  16*7,  32 
Pac.  814,  where  a  section  gang  was  unloading  ties  from  a  car 
for  the  purpose  of  repairing  the  track  and  one  negligently  let 
a  tie  fall  on  another  employe  and  injured  him;  Chicago  etc. 
E.  E.  Co.  V.  Pontius,  52  Kan.  264,  34  Pac.  739,  where  one 
bridge  carpenter  negligently  injured  another  while  loading 
timbers  on  a  car  to  be  carried  to  another  part  of  the  road  to 
be  used  in  a  bridge.  The  case  last  cited  went  to  the  supreme 
court  of  the  United  States  and  is  reported  in  '*^*^  157  U.  S. 
211.  15  Sup.  Ct.  Eep.  585.  In  that  case  the  supreme  court  of 
the  United  States,  speaking  through  its  Chief  Justice  Fuller, 
after  setting  out  the  Kansas  statute,  said:  "In  Missouri  Pac. 
Ey.  Co.  V.  Mackey,  33  Kan.  298,  6  Pac.  291,  the  validity  of 
this  law  was  drawn  in  question  on  the  ground  of  repugnancy  to 
the  constitution  of  the  United  States  and  its  validity  sustained. 
The  case  was  brought  here  on  error  and  the  judgment  of  the 
erate  court  affirmed:  Missouri  Pac.  Ey.  Co.  v.  Mackey,  127  U. 
S.  205,  8  Sup.  Ct.  Eep.  1161.  As  to  the  objection  that  the 
law  deprived  railroad  companies  of  the  equal  protection  of  the 
Am.  St.  Rep.,  Vol.  94—48 
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laws,  and  so  infringed  the  fourteenth  amendment,  this  court 
held  that  legislation  which  was  special  in  its  character  was 
not  necessarily  within  the  constitutional  inhibition,  if  the  same 
rule  was  applied  under  the  same  circumstances  and  conditions; 
tliat  the  hazardous  character  of  the  business  of  operating  a 
railroad  seemed  to  call  for  special  legislation  with  respect  to 
riiilroad  corporations,  having  for  its  object  the  protection  of 
their  employes  as  well  as  the  safety  of  the  public;  that  the 
business  of  other  corporations  was  not  subject  to  similar  dangers 
to  their  employes,  and  that  such  legislation  could  not  be  ob- 
jected to  on  the  ground  of  making  an  unjust  discrimination 
since  it  met  a  particular  necessity  and  all  railroad  corporations 
were,  without  distinction,  made  subject  to  the  same  liabilities. 
It  is  now  contended  that  the  plaintiff  was  a  bridge-builder; 
that  the  legislation  only  applied  to  employes  exposed  to  the 
peculiar  hazards  incident  to  the  use  and  operation  of  rail- 
roads; that  the  railroad  company  could  not  be  subjected  to  any 
greater  liability  to  its  employes  who  were  engaged  in  buihling 
its  bridges  than  any  other  private  individual  or  corporation  en- 
gaged in  the  same  business;  and  that  the  statute  had  been 
so  construed  in  this  case  as  to  make  the  company  liable  to  its 
employes  when  engaged  in  building  its  bridges,  notwithstand- 
ing bridge-building  was  not  accompanied,  and  had  not  been 
treated  by  legislation  as  accompanied  by  peculiar  perils,  thus 
discriminating  against  the  particular  corporation  irrespective 
cf  the  character  of  the  employment,  '**''  in  contravention  of 
the  fourteenth  amendment. 

"But  the  difficulty  with  this  argument  is  that  the  state 
supreme  court  found  upon  the  facts  that,  although  the  plain- 
tiff's general  employment  was  that  of  a  bridge  carpenter,  he 
was  engaged  at  the  time  the  accident  occurred,  not  in  building 
a  bridge  but  in  loading  timbers  on  a  car  for  transportation 
over  the  lino  of  defendant's  road;  and  Missouri  Pacific  Co.  v. 
Haley,  25  Kan.  35,  Union  Pac.  Ey.  Co.  v.  Harris,  33  Kan.  416, 
6  Pac.  571,  and  Atchison  etc.  K."  R.  Co.  v.  Koehler,  37  Kan. 
463,  15  Pac.  567,  were  cited,  in  which  cases  it  was  held  that 
a  person  employed  upon  a  construction  train  to  carry  water 
for  the  men  working  with  the  train,  and  to  gather  up  tools 
and  put  them  in  the  calsoose  or  tool  car,  a  sectionman  em- 
ployed by  a  railroad  company  to  repair  its  roadbed  and  to  take 
lip  old  rails  out  of  its  track  and  put  in  new  ones,  and  a  per- 
son injured  while  loading  rails  on  a  car  to  be  taken  to  other 
portions  of  the  company's  road,  were  all  Avithin  the  provisions 
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of  the  act  in  question;  and  the  court  said:  'In  this  case  the 
plaintiff  was  injured  while  on  a  car  assisting  in  loading  tim- 
bers to  be  transported  over  the  defendant's  road  to  some  other 
point.  The  mere  fact  that  the  plaintiff's  regular  employment 
was  as  a  bridge  carpenter  does  not  affect  the  case,  nor  does 
it  matter  that  the  road  was  newly  constructed,  nor  whether 
it  was  in  regular  operation  or  not.  The  injury  happened  to 
the  plaintiff  while  he  was  engaged  in  labor  directly  connected 
with  the  operation  of  the  road,  and  the  statute  applies  even 
though  it  should  be  given  the  construction  counsel  places  on 
it.'     And  see  Chicago  etc.  Ey.  Co.  v.  Stahley,  62  Fed.  363." 

In  Chicago  etc.  Ey.  Co.  r.  Stahley,  62  Fed.  363,  27  U.  S. 
App.  157,  a  railroad  employe  was  injured  by  the  negligence  of 
his  fellow-employes  in  letting  fall  one  end  of  a  heavy  driving- 
rod  that  they  were  carrying  to  attach  to  a  new  locomotive 
that  was  standing  in  a  roundhouse,  at  Horton,  Kansas,  and 
which  they  were  putting  in  order  for  use  on  the  road.  Mr. 
Justice  Brewer  tried  the  case  on  the  circuit,  and  held  that 
notwithstanding  the  Kansas  *^*  fellow-servant  law  was  taken 
from  the  Iowa  statute,  the  federal  courts  would  follow  the 
iuterprctation  put  on  the  Kansas  statute  by  the  courts  of  that 
state,  rather  than  the  interpretation  put  on  the  Iowa  statute 
by  the  courts  of  Iowa.  Accordingly  a  judgment  for  the  plain- 
tiff was  allowed  to  stand  notwithstanding  the  injury  was  not 
inflicted  by  the  negligence  of  a  fellow-servant  while  moving 
a  train. 

The  fellow-servant  statute  of  Georgia  is  as  follows:  "A 
railroad  company  shall  be  lialjle  for  any  damage  done  to  per- 
sons, stock  or  other  property  by  the  running  of  the  locomotive 
or  cars  or  other  machinery  of  such  company,  or  for  damage  done 
by  any  person  in  the  employment  and  service  of  such  com- 
pany, unless  the  company  shall  make  it  appear  that  their  agents 
have  exercised  all  ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the  company." 

The  courts  of  that  state  hold  that  an  injured  employe  may 
recover  for  injuries  sustained  by  reason  of  the  negligence  of  a 
fellow-servant  if  they  were  engaged  in  a  work  that  was  neces- 
sary to  be  done  to  enable  the  railroad  company  to  operate  the 
railroad ;  and  that  the  right  to  recover  was  not  limited  to  cases 
where  the  injury  was  caused  by  the  running  of  a  train:  Thomp- 
son V.  Central  E.  E.  etc.  Co.,  54  Ga.  509 ;  Baker  v.  Western  etc. 
r;.  E.  Co.,  08  Ga.  702;  Georgia  E.  E.  Co.  v.  Ivey,  73  Ga.  504. 
In  the  case  last  cited  one  bridge-builder  was  killed  by  the  neg- 
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ligence  of  another  bridge-builder,  while  they  were  building  a 
bridge  across  the  Oconee  river,  at  Athens,  to  enable  the  trains 
of  the  railroad  to  cross  the  river  and  land  passengers  and 
freight  at  a  new  depot  in  the  town. 

The  supreme  court  of  Wisconsin  had  the  fellow-servant  law 
of  that  state  before  it  in  the  case  of  Ditberner  v.  Chicago  etc. 
Ey.  Co.,  47  Wis.  138,  2  X.  W.  G9,  and  speaking  through  Lyon, 
J.,  said:  "The  learned  counsel  for  the  defendant  maintains 
tJiat  the  statute  under  which  this  action  was  brought  (Laws 
1875,  c.  173)  is  unconstitutional  and  ^^^  void.  The  statute 
is  as  follows:  'Every  railroad  company  operating  any  rail- 
road or  railway,  the  line  of  which  shall  be  situated  in  whole 
or  in  part  in  this  state,  shall  be  liable  for  all  damages  sus- 
tained within  this  state  by  any  employe,  servant  or  agent  of 
such  company,  while  in  the  line  of  his  duty  as  such,  and  which 
shall  have  been  caused  by  the  carelessness  or  negligence  of  any 
other  agent,  employe  or  servant  of  such  company,  in  the  dis- 
charge of,  or  for  failing  to  discharge,  their  proper  duties  as 
such;  but  this  act  shall  not  be  construed  so  as  to  permit  a 
recovery  where  the  negligence  of  the  person  so  claiming  to 
recover  materially  contributed  to  the  result  complained  of.' 

"It  is  claimed  that  this  statute  violates  that  principle  of 
constitutional  law  which  prohil)its  unequal  and  partial  legis- 
lation on  general  subjects,  and  is  therefore  void.  It  is  con- 
ceded that  the  act  would  be  a  valid  exercise  of  lef^slative  power 
were  its  provisions  restricted  to  cases  of  injury  caused  by  the 
negligent  operation  of  railways.  But  it  is  assumed  that  the 
statute  is  not  so  restricted;  that  by  its  temis  it  seeks  to  make 
a  railway  company  liable  for  an  injury  to  an  employe  caused 
by  the  noglisence  of  another  employe,  although  the  negligent 
act  may  have  no  connection  with  the  operation  of  the  railway 
of  the  company.  The  argument  is,  that  because  the  same 
liability  is  not  imposed  upon  other  corporations,  the  statute 
is  void  within  the  rule  of  Durkee  v.  Janesville,  28  Wis.  46-1,  6 
Am.  Rep.  500. 

"Iowa  cases  have  been  cited  which  seem  to  assert  the  doc- 
trine contended  for.  The  statute  of  that  state  under  which 
those  cases  were  decided,  corresponding  with  our  chapter  173 
of  1875,  limits  a  recovery  to  cases  where  the  injuries  were 
caused  by  the  negligent  operation  of  railways.  In  view  of  that 
limitation,  the  assertion  of  the  above  doctrine  in  those  cases 
seems  to  be  obiter.  It  was  unnecessary  that  the  court  should 
determine   what  its  ruling  would  be  were  a  different  statute 
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under  consideration,  or  to  rule  upon  a  hypothetical  statute. 
We  entertain  the  highest  respect  for  that  learned  and  very 
able  court,  and  can  usually  approve  *^^  its  judgments,  but  are 
unable  to  agree  with  it  on  this  subject.  Yet  we  concur  in  the 
judgments  of  that  court  in  these  very  cases.  We  only  reject 
the  views  stated  arguendo,  and  which  did  not  influence  or  affect 
the  judgments." 

The  statute  of  Minnesota  is  as  follows:  ''Every  railroad  cor- 
poration owning  or  operating  a  railroad  in  this  state  shall  be 
liable  for  all  damages  sustained  by  any  agent  or  servant  thereof, 
by  reason  of  the  negligence  of  any  other  agent  or  servant 
thereof,  without  contributory  negligence  on  his  part,  when  sus- 
tained within  this  state,  and  no  contract,  rule  or  regulation  be- 
tween such  corporation  and  any  agent  or  servant  shall  impair  or 
diminish  such  liability;  provided,  that  nothing  in  this  act  shall 
be  so  construed  as  to  render  any  railroad  company  liable  for 
damages  sustained  by  any  employe,  agent  or  servant  while  en- 
gaged in  the  construction  of  a  new  road,  or  any  part  thereof, 
not  open  to  public  travel  or  use." 

The  supreme  court  of  that  state  adopts  the  same  rule  as  that 
laid  down  in  Iowa,  to  wit,  that  the  injuries  must  have  been 
inflicted  by  the  movement  of  a  train,  and  holds  that  the 
statute  so  construed  is  not  class  legislation  or  violative  of  the 
federal  constitution,  but  says  that  if  the  construction  is  ex- 
tended beyond  this  it  would  be  subject  to  those  objections : 
Johnson  v.  St.  Paul  etc.  Ey.  Co.,  43  Minn.  222,  45  N.  W.  156. 

The  fellow-servant  law  of  Indiana  is  the  most  sweeping  and 
comprehensive  of  any.     It  is  as  follows : 

''1.  That  every  railroad  or  other  corporation,  except  munici- 
pal, operating  in  this  stat-e.  shall  be  liable  in  damages  for  per- 
sonal injury  suffered  by  any  employe  while  in  its  service,  the 
employe  so  injured  being  in  the  exercise  of  due  care  and  dili- 
gence,  in   the   following   cases: 

"1.  When  such  injury  is  suffered  by  reason  of  any  defect 
in  the  condition  of  ways,  works,  plant,  tools  and  machinery 
connected  with  or  in  use  in  the  business  of  such  corporation, 
when  such  defect  was  the  result  of  negligence  on  the  part  of 
the  corporation,  ^^^  or  some  person  intrusted  by  it  with  the 
duty  of  keeping  such  way,  works,  tools  or  machinery  in  proper 
condition. 

"2.  Where  such  injury  resulted  from  the  negligence  of  any 
person  in  the  service  of  such  corporation,  to  whose  order  or 
direction  the  injured  employe  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform. 


758  American  State  Kei'Outs,  Vol.  94.     [Missouri, 

"3.  "WTicre  snch  injury  resulted  from  the  act  or  omission 
of  any  person  done  or  made  in  obedience  to  any  rule,  regula- 
tion or  by-law  of  such  corporation,  or  in  obedience  to  the 
particular  instructions  given  by  any  person  delegated  with  the 
authority  of  the  corporation  in  that  behalf. 

"4.  "Where  such  injury  was  caused  by  the  negligence  of  any 
person  in  the  service  of  such  corporation  who  has  charge  of 
any  signal,  telegraph  office,  switchyard,  shop,  roundhouse,  loco- 
motive engine  or  train  upon  a  railway,  or  where  such  injury 
was  caused  by  the  negligence  of  any  person,  coemploye,  or  fel- 
low-servant engaged  in  the  same  common  service  in  any  of  the 
several  departments  of  the  service  of  any  such  corporation,  the 
said  person,  coemploye  or  fellow-servant,  at  the  time  acting 
in  the  place,  and  performing  the  duty  of  the  corporation  in 
that  behalf,  and  the  person  so  injured,  obeying  or  conforming 
tn  the  order  of  some  superior  at  the  time  of  such  injury,  hav- 
ing the  authority  to  direct;  but  nothing  herein  shall  be  construed 
to  abridge  the  liability  of  the  corporation  under  existing  laws." 

This  statute  came  before  the  supreme  court  of  the  United 
States  in  Tullis  v.  Lake  Erie  etc.  Ey.  Co.,  175  U.  S.  348,  20 
Sup.  Ct.  Eep.  136,  and  the  opinion  of  Mr.  Chief  Justice  Fuller 
iji  so  pertinent  to  the  case  at  bar  that  it  is  deemed  proper  to 
reproduce  it  in  full.  It  is  as  follows :  "The  contention  is  that 
the  act  referred  to  is  in  conflict  with  the  fourteenth  amendment 
because  it  denies  the  equal  protection  of  the  laws  to  the  cor- 
porations to  which  it  is  applicable. 

"In  Pittsburgh  etc.  E.  E.  Co.  v.  Montgomery,  492  150  Ind. 
1,  71  Am.  St.  Eep.  301,  49  X.  E.  582,  the  statute  in  question 
was  held  valid  as  to  railroad  companies,  and  it  was  also  held 
that  objection  to  its  validity  could  not  be  made  by  such  com- 
panies on  the  ground  that  it  embraced  all  cor])orations  except 
municipal,  and  that  there  were  some  corporations  whose  busi- 
ness would  not  bring  them  within  the  reason  of  the  classifica- 
tion. In  announcing  the  latter  conclusion  the  court  ruled  in 
eifect  that  the  act  was  capable  of  severance ;  that  its  relation  to 
railroad  corporations  was  not  essentially  and  inseparably  con- 
nected in  substance  with  its  relation  to  other  corporations; 
and  that,  therefore,  whether  it  was  constitutional  or  not  as  to 
other  corporations,  it  might  bo  sustained  as  to  railroad  corpo- 
rations. 

"In  Leep  v.  St.  Louis  etc.  Ey.  Co..  58  Ark.  407,  41  Am.  St. 
Eep.  109,  25  S.  W.  75,  and  St.  Louis  etc.  Ey.  Co.  v.  Paul,  64 
Ark.  83,  02  Am.  St.  Eep.  154,  40  S.  W.  705,  an  act  of  Arkansas 
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of  March  25,  1889,  was  held  unconstitutional  by  the  supreme 
court  of  that  state  so  far  as  affecting  natural  persons,  and 
sustained  in  respect  of  corporations;  and  in  St,  Louis  etc.  Ey. 
Co.  V.  Paul,  173  U.  S.  404,  19  Sup.  Ct.  Rep.  419,  that  view 
cf  the  act  was  accepted  by  this  court  because  that  court  had 
so  decided. 

"Considering  this  statute  as  applying  to  railroad  corporations 
only,  we  think  it  cannot  be  regarded  as  in  conflict  with  the 
fourteenth  amendment :  Missouri  Pac.  Ry.  v.  Mackey,  127  U. 
S.  205,  8  Sup.  Ct.  Rep.  1161;  Minneapolis  etc.  Ry.  Co.  v. 
Herrick,  127  U.  S.  210,  8  Sup.  Ct.  Rep.  1176;  Chicago  etc. 
R.  R.  Co.  V.  Pontius,  157  U.  S.  209,  15  Sup.  Ct.  Rep.  585; 
Peirce  v.  Van  Dusen,  78  Fed.  693,  47  U.  S.  App.  339 ;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct.  Rep.  281. 

"In  Missouri  Pac.  Ry.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct. 
Rep.  1161,  tbe  validity  of  a  statute  of  Kansas  of  1874,  pro- 
viding that  Wery  railroad  company  organized  or  doing  busi- 
ness in  this  state  shall  be  liable  for  all  damages  done  to  any 
employe  of  such  company  in  consequence  of  any  negligence  of 
its  agents,  or  by  any  mismanagement  of  its  engineers  or  other 
employes  to  any  person  sustaining  such  damage,'  was  in- 
volved, and  it  was  held  that  it  did  not  deny  to  railroad  com- 
jT.nies  the  equal  protection  of  the  laws.  '*^^  Mr.  Justice  Field 
said :  'The  hazardous  character  of  the  business  of  operating  a 
railway  would  seem  to  call  for  special  legislation  with  re- 
spect to  railroad  corporations,  having  for  its  object  the  pro- 
tection of  their  employes  as  well  as  the  safety  of  the  public. 
The  business  of  other  corporations  is  not  subject  to  similar 
dangers  to  their  employes,  and  no  objection,  therefore,  can  be 
made  to  the  legislation  on  the  ground  of  its  making  an  unjust 
discrimination.  It  meets  a  particular  necessity,  and  all  rail- 
road corporations  are,  without  distinction,  made  subject  to 
the  same  liabilities.  As  said  in  the  court  below,  it  is  simply  a 
question  of  legislative  discretion  whether  the  same  liability 
shall  be  applied  to  carriers  by  canal  and  stage  coaches  and  to 
persons  and  corporations  using  steam  in  manufactories.' 

"In  Minneapolis  etc.  Ry.  Co.  v.  Herrick,  127  U.  S.  210,  8 
Sup.  Ct.  Rep.  1176,  the  same  conclusion  was  reached  in  respect 
of  a  law  of  the  state  of  Iowa,  that  '^every  corporation  operating 
a  railway  shall  be  liable  for  all  damages  sustained  by  any  per- 
son, including  employes  of  such  corporation,  in  consequence  of 
the  neglect  of  agents,  or  by  any  mismanagement  of  the  en- 
gineers  or   other  employes  of  the  corporation,   and  in   conse- 
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quence  of  the  willful  wrongs,  whether  commission  or  omission^ 
of  such  agents,  engineers  or  other  employes,  when  such  wrongs 
are  in  any  manner  connected  with  the  use  and  operation  of 
any  railway  on  or  ahout  which  they  shall  be  employed,  and  no 
contract  which  restricts  such  liability  shall  be  legal  or  bind- 
ing.' 

"In  Chicago  etc.  E.  E.  Co.  v.  Pontius,  157  U.  S.  209,  15 
Sup.  Ct.  Eep.  585,  a  bridge  carpenter,  employed  by  a  rail- 
road company,  who  was  injured  through  the  negligence  of  em- 
ployes of  the  company  while  assisting  in  loading  timbers, 
taken  from  the  false  work  used  in  constructing  a  bridge,  on  a 
car  for  transportation  to  another  point  on  the  company's  road, 
was  held  to  be  an  employe  of  the  company  within  the  mean- 
ing of  the  statute  of  Kansas,  and  the  validity  of  that  act  was 
again  affirmed. 

''In  Peirce  v.  Van  Dusen,  78  Fed.  693,  47  U.  S.  App.  339, 
a  similar  statute  of  the  *^*  state  of  Ohio,  applying  to  railroad 
companies,  was  upheld  by  the  circuit  court  of  appeals  for  the 
sixth  circuit,  Mr.  Justice  Harlan  delivering  the  opinion  of  the 
court. 

"In  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  19  Sup.  Ct.  Eep. 
281,  in  which  an  act  of  the  state  of  Missouri  in  respect  of 
policies  of  insurance  against  loss  or  damage  by  fire  was  drawn 
m  question,  the  objection  that  the  statute  discriminated  be- 
tween fire  insurance  companies  and  companies  engaged  in 
other  kinds  of  insurance  was  overruled,  and  it  was  said  that 
the  power  of  the  state  to  distinguish,  select  and  classify  objects 
cf  legislation  necessarily  had  a  wide  range  of  discretion;  that 
it  was  sufficient  to  satisfy  the  demands  of  the  constitution  if 
the  classification  were  practical  and  not  palpably  arl)itrary, 
and  that  the  classification  of  the  Missouri  statute  was  not  ob- 
j^ctionable  in  view  of  the  differences  between  fire  insurance  and 
other  insurance.  Missouri  Pac.  Ey.  Co.  v.  Mackey,  127  U.  S. 
205,  8  Sup.  Ct.  Eep.  1161,  and  ]\Iinneapolis  etc.  Ey.  Co.  v. 
Beckwith,  129  U.  S.  26,  9  Sup.  Ct.  Eep.  207,  were  cited  and 
approved.  And  see  Magoun  v.  Illinois  Trust  etc.  Bank,  170 
U.  S.  283,  18  Sup.  Ct.  Eep.  594;  Pacific  Express  Co.  v.  Seibcrt, 
142  U.  S.  339,  12  Sup,  Ct.  Eep.  250;  Atchison  etc.  E.  E.  Co.  v. 
Matthews,  174  U.  S.  96,  19  Sup.  Ct.  Eep.  609. 

"By  reason  of  the  particular  phraseology  of  the  act  under 
consideration  it  is  earnestly  contended  that  the  decisions  sus- 
taining the  validity  of  the  statutes  of  Kansas,  Iowa  and  Ohio 
are  not  in  point,  and  tliat  this  statute  of  Indiana  classified 
railroad  companies   arbitrarily  by  name  and  not  with  regard 
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to  the  nature  of  the  business  in  which  they  were  engaged,  but 
the  supreme  court  of  the  state  in  the  case  cited  has  held 
otherwise  as  to  the  proper  interpretation  of  the  act,  and  has 
treated  it  as  practically  the  same  as  the  statutes  of  the  states 
referred  to.  Indeed,  the  Iowa  statute  is  quoted  from,  and  the 
case  of  Beekwith,  as  well  as  that  of  IMackoy,  relied  on  as 
decisive  in  the  premises. 

"As  remarked  in  Missouri  etc.  Ey.  Co.  v.  McCann,  174  TJ.  S. 
r)80,  586,  19  Sup.  Ct.  Eep.  755,  the  contention  calls  on  this 
court  to  disregard  the  interpretation  given  to  a  state  statute 
by  the  court  of  last  resort  of  the  state,  "^^^  and,  by  an  adverse 
construction,  to  decide  that  the  state  law  is  repugnant  to  the 
constitution  of  the  United  States.  'But  the  elementary  rule 
is  that  this  court  accepts  the  interpretation  of  a  statute  of  a 
state  affixed  to  it  by  the  court  of  last  resort  thereof.' 

"This  being  an  action  brought  by  Tullis  to  recover  damages 
for  an  injury  suffered  while  in  the  employment  of  the  railroad 
company,  caused  by  the  negligent  act  of  a  fellow-servant,  for 
which  the  company  was  alleged  to  be  responsible  by  force  of  the 
act,  we  answer  the  question  propounded  that, 

"The  statute  as  construed  and  applied  by  the  supreme  court 
of  Indiana  is  not  invalid  and  does  not  violate  the  fourteenth 
amendment  to  the  constitution  of  the  United   States." 

It  thus  appears  that  everywhere  except  in  Iowa  and  Min- 
nesota the  adjudicators  agree  that  it  is  not  essential  that  the 
injury  should  have  l)cen  inflicted  by  reason  of  the  negligence 
of  a  fellow-servant  while  actually  engaged  in  running  a  car, 
but  that  the  injured  employe  may  recover  if  injured  by  the 
negligence  of  a  fellow-servant  while  they  are  engaged  in  doing 
any  work  for  the  railroad  which  was  directly  necessary  for  the 
operation  of  the  railroad,  and  that  even  so  sweeping  a  statute 
as  that  of  Indiana  was  held  by  the  supreme  court  of  the  United 
States  not  to  be  repugnant  to  or  violative  of  the  federal  con- 
stitution. 

Under  the  language  of  our  statute  it  is  necessary  for  the 
injured  employe  to  show  that  he  was  injured  "while  engaged 
in  the  work  of  operating  such  railroad."  Construed  either  by 
its  own  terms  or  in  the  light  of  the  cases  cited  from  other 
jurisdictions,  it  results  in  holding  that  tlie  right  to  recover 
is  not  limited  to  cases  where  the  injury  is  inflicted  by  reason 
of  the  negligence  of  a  fellow-servant  while  actually  moving  a 
train  or  engine,  but  that  the  law  embraces  all  eases  where  the 
iniurv  is  inflicted  upon  an  employe  while  engaged  in  the  work 
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of  operating  a  railroad,  by  reason  of  tlie  negligence  of  any 
fellow-servant  who  is  likewise  '*^^^  engaged  in  the  work  of 
operating  a  railroad,  and  that  the  term  "operating  Euch  rail- 
road" includes  all  work  that  is  directly  necessary  for  running 
trains  over  a  track,  and  that  it  includes  section  hands  who  are 
engaged  in  working  upon,  repairing  or  putting  in  shape  the 
track,  roadbed,  bridges,  etc.,  over  which  the  trains  must  run. 

2.  The  next  question  is  whether  the  plaintiff  falls  within 
the  class  embraced  in  the  act.  Section  gangs  are  included.  The 
plaintiff  was  a  member  of  the  section  gang  that  was  doing  the 
work.  The  work  being  done  was  directly  necessary  for  the 
operation  of  the  road.  The  particular  work  the  plaintiff  was 
doing  was  to  warn  passers-by  of  the  danger  incident  to  the 
negligent  manner  in  which  this  work  was  being  done,  and  to 
remove  the  ties  from  the  street  after  the  other  members  of  the 
section  gang  had  thrown  them  from  the  bridge  to  the  street. 
Therefore,  the  work  the  plaintiff  was  doing  was  a  part  of  the 
work  being  done  by  the  section  gang  of  which  he  was  a  member. 
It  was  negligence  for  the  gang  to  throw  the  ties  from  the  bridge 
down  on  to  the  street  without  first  learning  from  the  plaintiff 
that  it  was  safe  to  do  so.  The  practice  before  the  accident  was 
for  them  to  first  ascertain  that  fact  from  the  plaintiff.  In  this 
instance  they  did  not  do  so.  They  were  negligent.  The  child 
was  in  a  place  of  peril.  The  plaintiff  went  to  it  to  remove  it. 
He  had  a  right  to  rely  upon  it  that  no  ties  would  be  thrown 
down  until  he  notified  the  gang  that  it  was  safe  to  do  so. 
He  was  therefore  in  the  discharge  of  his  duty.  He  was  en- 
gaged in  the  work  of  operating  the  railroad.  He  was  within 
the  protection  of  the  law.  He  was  not  guilty  of  contributory 
negligence.  He  is,  therefore,  entitled  to  recover,  and  there- 
fore, the  verdict  and  Judgment  of  the  trial  court  is  right. 

The  objection  that  the  first  portion  of  the  plaintiff's  instruc- 
tion leaves  it  to  the  jury  to  determine  as  a  '^'^^  question  of  fact 
whether  the  plaintiff  was  engaged  in  operating  the  railroad, 
while  such  was  a  question  of  law,  is  not  tenable.  Whether  the 
plaintiff  was  engaged  in  operating  the  railroad  at  the  time  lie 
was  injured  was  a  mixed  question  of  law  and  fact.  The  in- 
struction required  the  jury  to  find  the  fact  to  be  that  the 
plaintiff  was  "a  section  hand  laborer,  aiding  in  the  work  of 
operating  defendant's  road,"  and  then  declared  that  if  such  was 
the  fact  he  was  entitled  to  recover.  Properly  construed  this 
instruction  only  means  that  the  jury  must  not  only  find  the 
plaintiff  a  section  hand  laborer,  but  that  he  was  at  the  time 
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of  the  injury  actually  engaged  in  working  upon  the  railroad  as 
6uch.  The  instruction,  though  perhaps  not  as  clearly  worded 
as  it  might  have  been,  was  not  erroneous.  Finding  no  error 
in  the  record,  the  judgment  of  the  circuit  court  is  affirmed. 

Brace,  P.  J.,  and  Valliant,  J.,  concur. 

Eobinson,  J.,  dissents. 

A  rehearing  was  granted,  wherenpon  the  opinion  was  adopted 
as  that  of  the  court  in  Bank,  Judge  Kobinson  dissenting. 


As  to  the  Constitutionality  of  statutes  changing  the  comnron-law  lia- 
bility of  masters  for  the  acts  of  fellow-servants,  see  Ballard  v. 
Mississippi  Cotton  Oil  Co.,  81  Miss.  507,  95  Am.  St.  Eep.  476,  34 
South.  533;  Pittsburgh  etc.  Ev.  Co.  v.  Montgomery,  152  Ind.  1,  71 
Am.  St.  Eep.  301,  49  N.  E.  582;  note  to  St.  Louis  etc.  Ey.  Co,  v. 
Paul,  62  Am.  St.  Eep.  169. 


STATE  V.  MITCHELL. 

[170  Mo.   633,  71   S.  W.  175.] 

MURDER— Attempt  to  Commit,  What  is.— If  a  man  goes  to 
the  window  of  a  room  in  which  he  believes  another  to  be  sleeping, 
and,  with  intent  to  kill,  fires  his  pistol  at  the  place  where  he  be- 
lieves the  other  to  be  lying,  he  is  guilty  of  an  attempt  to  murder, 
though  he  was  mistaken  in  his  belief  that  the  other  person  was  in 
that  room.      (p.  767.) 

ATTEMPT  to  Commit  Crime  When  the  Person  Attempting 
Cannot  Commit  It. — Whenever  the  law  makes  one  step  toward  the 
accomplishment  of  an  unlawful  object,  with  intent  and  purpose  to 
accomplish  it,  criminal,  the  person  taking  such  step  with  that  intent 
or  purpose,  and  himself  capable  of  doing  every  act  on  his  part  nec- 
essary to  accomplish  that  object,  cannot  be  protected  from  responsi- 
bility by  showing  that,  by  reason  of  some  fact,  unknown  to  him  at 
the  time  of  his  criminal  attempt,  it  could  not  be  fully  carried  into 
effect,     (p.  769.) 

MURDER— Attempt  to  Commit— Instruction  to  Jury  as  to  Pun- 
ishment.— If  the  statute  provides  that  if  the  offense  attempted  to  b-3 
committed  is  one  punishable  by  death,  the  person  convicted  shall  be 
punished  by  imprisonment  for  a  term"  not  less  than  two  nor  more 
than  fifteen  years,  the  court  may  properly  instruct  the  jury  that,  if 
they  find  beyond  a  reasonable  doubt,  that  the  defendant  feloniously, 
willfully,  deliberately  and  premeditatedly,  on  purpose  and  of  his  mal- 
ice aforethought,  with  a  deadly  weapon,  a  pistol,  made  an  attempt  to 
kill  and  murder  J.  O.  W.,  then  they  should  assess  his  punishment  at 
not  less  than  two  nor  more  than  fifteen  years,     (p.  769.) 

John  A.  Cross  &  Sons,  for  the  appellant. 

Edward  C.  Crow,  attorney  general,  and  Sam  B.  Jeffries,  as- 
sistant attorney  general,  for  the  state. 
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^^  GANTT,  J.  Defendant  was  tried  upon  an  information 
filed  by  the  prosecuting  attorney  of  Clinton  county  at  the^ 
May  term,  1901,  and  convicted  of  an  attempt  to  murder  John 
0.  Warren.  His  punishment  was  assessed  at  five  years  in  the 
penitentiary.  The  information  is  in  the  following  words: 
*'State  of  Missouri, 
County  of  Clinton. 

"In  the  Circuit  Court  of  Clinton  County,  Missouri. 
''May  Term,  1901. 
"STATE  OF  MISSOUEI  "^ 

NEWTON  MITCHELL.     J 

"Thomas  W.  Walker,  prosecuting  attorney  within  and  for 
the  county  of  Clinton,  in  the  state  of  Missouri,  upon  his  oath 
informs  the  court,  that  Newton  Mitchell,  late  of  the  county  of 
Clinton,  in  the  state  of  Missouri,  on  the  sixteenth  day  of  March, 
A.  D.  1901,  at  the  said  county  of  Clinton,  state  aforesaid,  then 
and  there  feloniously,  willfully,  premeditatedly,  deliberately,  on 
purpose  and  of  his  malice  aforethought  did  make  an  attempt 
to  kill  and  murder  one  John  0.  Warren,  then  and  there  being, 
and  in  said  attempt  and  toward  the  commission  of  said  offense 
and  felony  he,  the  said  Newton  Mitdiell,  then  and  there  fel- 
oniously, willfully,  premeditatedly,  deliberately,  on  purpose 
and  of  his  malice  aforethought  with  a  pistol,  commonly  called 
a  revolver,  being  a  dangerous  and  deadly  weapon,  loaded  with 
gunpowder  and  leaden  balls,  which  he,  the  said  Newton  Mitchell, 
then  and  there  had  and  held,  did  shoot  at  and  through  ^^^  a 
window  of  a  dwelling-house  and  into  said  dwelling-house,  then 
and  there  occupied  by  the  said  John  0.  Warren,  as  a  residence 
and  place  of  habitation,  with  the  belief  and  calculation,  then 
and  there  had.  that  the  said  John  0.  Warren  was  then  and  there 
Miihin  said  dwelling-house  and  at  the  place  therein  toward 
wlucli  the  said  Newton  Mitchell  discharged  and  shot  the  said 
pistol,  with  tlie  intent  then  and  there,  him,  the  said  John 
0.  Warren,  feloniously,  willfully,  premeditatedly,  delil^erately, 
en  purpose  and  of  his  malice  aforethought  to  kill  and  murder, 
but  the  said  Newton  Mitchell  did  then  and  there  fail  in  the 
perpetration  of  said  oflfense.  but  through  no  fault  of  his.  And 
the  said  Tliomas  W.  Walker,  prosecuting  attorney,  as  afore- 
said, upon  his  oath  aforesaid,  further  informs  the  court  that 
owe  Charlis  Willioit.  late  of  the  county  of  Clinton,  state  afore- 
said, licfnre  the  said  offen>c  and  felony  was  committed  in  the 
manner  and  bv  the  means  aforesaid,  was  then  and  there  fel- 
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oniously,  -willfully,  premeditatedly,  deliberately,  on  purpose  and 
of  his  malice  aforethought,  present,  aiding  and  abetting,  ad- 
vising and  counseling  the  said  Newton  Mitchell,  the  offense  and 
felony  aforesaid  to  do  and  commit,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

A  second  count  in  the  information  charged  the  defendant 
with  an  assault  with  intent  to  kill,  but  as  the  jury  acquitted  him 
on  that  count  it  is  not  necessary  to  incumber  this  opinion  with 
it. 

On  the  sixteenth  day  of  March,  1901,  John  0.  Warren  and 
his  wife  were  living  in  the  town  or  village  of  Trimble,  in 
Clinton  county,  of  this  state.  Sometime  previous  to  the  diffi- 
culty the  defendant  had  boarded  with  Warren,  the  prosecuting 
witness.  They  had  known  each  other  for  twenty  years  or  more. 
On  the  night  of  the  16th  of  March,  Mrs.  Warren  had  attended 
church,  and  on  her  return  home  she  and  her  husband  were 
standing  in  the  lower  room  of  their  house  when  they  heard  a 
noise  indicating  that  some  one  outside  was  prowling  around 
the  house.  Warren  took  a  lantern  ^^'^  and  started  out,  and  as 
he  came  around  the  house  saw  two  men  walking  off.  He  fol- 
lowed and  they  quickened  their  pace.  He  followed  them  quite 
a  distance  and  then  returned  home.  The  taller  of  the  two  men 
had  on  a  black  overcoat  and  a  black  hat,  and  the  smaller  of 
the  two  wore  a  light  overcoat  and  a  black  hat.  From  his  long 
acquaintance  with  these  men,  their  manner  of  walking  and 
general  appearance,  Warren  took  them  to  be  Xewton  ]\Iitchell, 
the  defendant,  and  Charles  Wilhoit.  After  Warren  returned 
from  following  these  men  he  went  upstairs,  where  his  wife  and 
children  had  gone  to  bed.  The  defendant  having  boarded  in 
the  house,  knew  how  it  was  arranged.  A  bed  stood  in  one  cor- 
ner of  the  downstairs  room,  and  a  dresser  not  far  from  it. 
After  Warren  had  retired,  perhaps  an  hour,  a  pistol  was  fired 
immediately  at  his  house,  and  in  five  or  ten  minutes  a  second 
discharge  of  the  pistol  occurred.  Examination  was  made  of 
the  result  of  these  shots  and  it  was  found  that  two  shots  had 
gone  through  the  window.  The  bullet  from  one  went  into 
the  pillow  in  the  lower  room,  and  the  other  hit  the  corner  of  the 
dresser.  The  window  sash  and  pillow  with  the  balls  found 
were  exhibited,  identified  and  offered  in  evidence. 

The  evidence  further  disclosed  that  when  Mrs.  Warren  came 
out  of  church  that  night  with  her  little  daughter  the  defend- 
ant came  up  and  imposed  his  presence  on  her,  and  she  pushed 
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her  daughter  Ijetween-  him  and  her.  He  followed  her  a  part 
of  the  way  to  her  home,  to  within  one  hundred  yards  of  her 
house,  and  then  desisted.  The  daughter  corroborated  her 
mother's  evidence.  Another  witness,  XVhitmore,  saw  defendant 
that  night  going  in  the  direction  of  Warren's  house,  in  com- 
pany with  another  man,  taller  than  he  was,  who  was  wearing 
a  black  overcoat  and  a  black  hat.  He  saw  them  approach  within 
twenty-five  feet  of  Warren's  house.  Mitchell,  the  defendant, 
wore  a  light-colored  overcoat.  He  heard  a  shot  fired  about  ten 
minutes  after  he  had  returned  to  the  Trimble  Mercantile  store. 
^*  It  further  transpired  that  the  defendant  told  Mrs.  Warren 
he  wouldn't  live  with  her  husband  if  he  was  in  her  place,  and 
Warren  forbade  his  coming  to  his  house;  that  she  could  do 
belter  than  live  with  Warren,  and  asked  her:  "Why  couldn't 
we  marry  if  the  old  man  was  out  of  the  way?" 

Another  witness,  Miles,  testified  to  seeing  defendant  going  in 
the  direction  of  Warren's  house  that  night.  He  wore  a  light- 
colored  overcoat.  A.  K.  Smith  testified  that  defendant  showed 
him  a  pistol  in  his  drugstore  that  night.  He  said  somebody 
bad  been  chasing  him  with  a  lantern  and  got  within  ten  feet 
of  him  two  or  three  times.  Inquired  if  witness  kept  cartridges. 
The  pistol  looked  like  a  32-caliber.  This  was  after  church. 
Edwards,  another  witness,  testified  that  defendant  pulled  out  a 
pistol  and  exhibited  it,  about  9  o'clock,  Walter  Vaughan  saw 
the  flash  of  a  pistol  and  heard  a  shot  right  close  to  Warren's 
window,  and  twenty  minutes  later  heard  another  shot.  Lee 
Cox  saw  the  holes  in  the  window  and  the  pillow  that  night. 
Was  attracted  by  the  crowd  that  went  down  to  Warren's  house 
that  night. 

Jack  Humphrey  detailed  a  statement  made  to  him  on  Mon- 
day after  the  shooting  Saturday  night  in  which  defendant  told 
him  if  anybody  asked  about  him  to  say  he  had  not  seen  him. 
Tliis  was  in  the  neighborhood  of  Paradise.     Witness  inquired 

what  was  the  matter,  and  defendant  answered:  "A  little  d d 

foolishness." 

There  was  evidence  tending  to  prove  that  defendant  failed 
to  appear  on  the  day  his  case  was  set  before  the  Justice  and 
\\as  seen  walking  rapidly  across  the  country  in  Clay  county, 
William  Duncan  testified  that  defendant  said  to  him,  after  he 
bind  warned  him  about  Warren's  wife,  that  "if  she  would  leave 
John  Warren  he  would  furnish  her  all  the  money  she  wanted 
to  live  on." 

Anf)t!K'r  v/itness  hoard  the  defendant  say:  "If  John  Warren 
ever  crosses  my  path  I  will  fill  him  so  full  of  bullet  holes  he 
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will  not  know  what  he  was  made  of,"  and  said  to  this  same 
witness :  "If  Warren's  wife  ^^^  wanted  the  money  to  leave 
him  he  [defendant]  would  take  care  of  her  the  rest  of  her 
days,"  and  "if  he  couldn't  separate  them  one  way  he  intended 
to  do  it  another." 

Defendant  and  Wilhoit  both  testified  they  were  not  near 
Warren's  house  that  night.  Wilhoit,  however,  admitted  he 
and  defendant  and  a  man  named  Wiley  came  to  Trimble  that 
night  in  a  buggy  and  were  at  the  church;  couldn't  remember 
whether  he  had  on  an  overcoat  that  night  or  not.  And  that 
Mitchell  did  wear  a  light-colored  overcoat.  Defendant  and 
Wilhoit  both  offered  evidence  of  a  good  character  for  morality. 

1.  The  first  insistence  is  that  the  first  count  in  the  informa- 
tion is  so  defective  that  it  will  not  sustain  the  sentence.  Whether 
the  objection  is  well  taken  or  not,  depends  upon  what  constitutes 
the  offense  and  what  is  essential  to  be  proven.  The  statute 
provides  that  "every  person  who  shall  attempt  to  commit  an 
ofFcnse  prohiluted  by  law,  and  in  such  an  attempt  shall  do  any 
act  toward  the  commission  of  such  offense,  but  shall  fail  in  the 
perpetration  thereof,  or  be  intercepted  or  prevented  from  exe- 
cuting the  same,"  etc.,  shall  be  punished  as  therein  provided : 
Eev.  Stats.  1899,  sec.  2360.  Murder  is  an  offense  prohibited. 
When  the  defendant  armed  himself  with  a  loaded  revolver  and 
went  to  the  window  of  the  room  in  which  he  believed  John  0. 
Warren  was  sleeping,  from  his  knowledge  acquired  by  visiting 
his  family,  and  fired  his  pistol  at  the  place  where  he  thouglit 
Warren  was  lying,  he  was  attempting  to  assassinate  and  murder 
him.  The  fact  that  Warren  was  not  there  as  he  believed  him 
to  be  did  not  make  it  any  the  less  an  attempt  to  murder.  Our 
statute  on  this  subject  is  substantially  like  that  of  Massachusetts, 
construed  in  Commonwealth  v.  ]\lcDonaId,  5  Cusli.  o6o,  and 
Commonwealth  v.  Sherman,  105  Mass.  169,  in  which  it  was 
held  "that  neither  allegation  nor  proof  Avas  necessary,  that 
there  was  any  property,  capable  of  being  stolen,  in  the  pocket 
or  upon  the  person  of  the  one  against  whom  the  attempt  to  com- 
mit larceny  was  made." 

^"^^  And  the  same  conclusion  was  reached  in  Commonwealth 
v.  Bonner,  97  Mass.  587,  in  which  the  objection  was  distinctly 
made  that  it  was  equivocal  and  insufficient  in  its  description 
of  the  overt  act.  "A  man  may  make  an  attempt,  an  effort,  to 
steal  by  breaking  open  a  trunk,  and  be  disappointed  in  not 
finding  the  object  of  pursuit,  and  so  not  steal  in  fact.  So  a 
man  mav  make  an  attempt,  an  experiment,  to  pick  a  pocket  h_v 
tlirastino-  his  hand  into  it,  and  not  succeed,  because  there  hap- 
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pens  to  be  nothing  in  the  pocket.  Still  he  has  clearly  made 
the  attempt,  and  done  the  act  toward  the  commission  of  the 
offense."  The  court  concludes:  "It  not  being  necessary  to  al- 
lege that  there  was  anything  in  the  pocket  of  the  unknown  per- 
son, and  as  all  that  part  of  the  indictment  may  be  stricken 
out,  the  ruling  of  the  court,  that  there  need  be  no  evidence  of 
any  property  in  the  pocket  of  the  person,  was  correct,  and  is 
fully  supported  by  authority:  Roseoe  on  Criminal  Evidence, 
100";  Commonwealth  v.  McDonald,  5   Cush.  365. 

And  a  similar  ruling  was  made  in  State  v.  Wilson,  30  Conn. 
500,  in  which  it  was  said :  "The  attempt  to  steal  from  the  per- 
son by  thrusting  the  hand  into  the  pocket  is  complete,  although 
there  may  have  been  nothing  in  the  pocket."  In  this  last  case 
it  was  urged  that  there  must  be  present  ability  to  perpetrate 
the  offense;  that  if  in  this  case  the  pocket  was  empty,  there 
could  be  no  such  ability,  but  the  court- answered :  "But  it  is 
not  true  that  the  thing  intended  to  be  taken  must  be  where  the 
thief  supposes  it  to  be,  or  that  there  must  be  in  fact  property 
where  he  supposes  there  is.  It  is  sufficient  if  he  supposes  there 
is  property  in  the  pocket,  trunk,  or  other  receptacle,  and  at- 
tempts by  some  act  adapted  to  the  purpose,  to  obtain  it  fel- 
oniously." "The  only  safe  rule  is  that  the  attempt  is  complete 
and  punishable  when  an  act  is  done  with  intent  to  commit  the 
crime,  which  is  adapted  to  the  perpetration  of  it,  whether  the 
purpose  fails  by  reason  of  interruption,  or  for  other  extrinsic 
cause,  or  because  there  was  nothing  in  the  pocket" :  See,  also, 
L'egina  v.  Brown  (1889),  24  Q.  B^  Div.  357. 

*^^  Of  course  if  it  were  alleged  that  certain  goods  were 
in  the  pocket  it  would  1  e  necess^ary  to  prove  it  as  averred.  In 
Commonwealth  v.  Jacobs,  91  Mass.  274,  ]\Ir.  Justice  Gray,  speak- 
ing for  the  court  said :  "Whenever  the  law  makes  one  step  to- 
ward the  accomplishment  of  an  unlawful  object,  with  the  in- 
tent or  purpose  of  accomplishing  it,  criminal,  a  person  taking 
that  step,  with  that  intent  or  purpose,  and  himself  capable  of 
doing  every  act  on  his  part  to  accomplish  that  object,  cannot 
protect  himself  from  responsibility  by  showing  that,  by  reason 
of  some  fact  unknown  to  him  at  the  time  of  his  criminal  at- 
tempt, it  could  not  be  fully  carried  into  effect  in  the  par- 
ticular instance":  Kunkle  v.  State,  32  Ind.  220;  1  Bishop's 
Xew  Criminal  Laws,  sees.  751-753. 

So  in  this  case  the  intent  evidenced  by  the  firing  into  the 
bedroom  with  a  deadly  wea};on  accompanied  by  a  present  ca- 
pacity in  defendant  to  murder  Warren  if  he  were  in  the  room, 
iiiid  the  failure  to  do  so  only  because  Warren  haply  retired  up- 
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stairs  instead  of  in  the  bed  into  which  defendant  fired,  made  out 
a  perfect  case  of  an  attempt  within  the  meaning  of  the  stat- 
ute, and  the  information  is  sufficient.  The  evidence  conclu- 
sively supported  the  information.  It  discloses  a  deliberate  and 
dastardly  attempt  at  assassination,  which  was  only  averted  by 
the  intended  victim's  going  upstairs  to  bed  that  night. 

2.  Was  the  instruction  as  to  punishment  erroneous  ?  The  of- 
fense attempted  to  be  committed  was  murder  in  the  first  de- 
gree, and  the  indictment  so  charged.  By  section  2360  of  the 
Kevised  Statutes  of  1899,  it  is  provided  that  "if  the  offense  at- 
tempted to  be  committed  be  such  as  is  punishable  by  the  death 
of  the  offender,  the  person  convicted  of  such  attempt  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  a  term  of 
not  less  than  two  nor  exceeding  fifteen  years."  The  court  in- 
structed the  jury  that  if  they  found  beyond  a  reasonable  doubt 
that  the  defendant  feloniously,  willfully,  deliberately,  premedi- 
tatedly,  on  purpose  and  of  ^*^  his  malice  aforethought,  with 
a  deadly  weapon,  a  pistol,  made  an  attempt  to  kill  and  mur- 
der John  0.  Warren,  then  they  would  assess  his  punishment  at 
not  less  than  two  or  more  than  fifteen  years  in  the  penitentiary. 
The  court  correctly  instructed  as  to  the  punishment.  The  at- 
tempted offense  was,  under  the  evidence,  nothing  less  than 
murder  in  the  first  degree. 

We  find  no  error  in  the  record,  and  affirm  the  judgment. 

All  concur. 


Attempt  to  Commit  Crime.— Whenever  the  law  makes  one  step  to- 
ward the  accomplishment  of  an  unlawful  act,  with  the  intention  of 
committing  it,  criminal,  the  person  taking  that  step  with  that  in- 
tention, and  capable  of  doing  every  act  on  his  part  to  accomplisli 
that  object,  cannot  protect  himself  by  showing  that  by  reason  of 
some  fact  unknown  to  him  at  the  time,  it  could  not  have  been  car- 
ried into  efPect:  See  the  monographic  note  to  People  v.  Moran,  20 
Am.  St.  Eep.  742.  Consult,  in  this  connection,  the  recent  case  of 
People  V.  Sullivan,  173  K  Y.  122,  93  Am.  St.  Eep.  582,  65  N.  E.  989. 
Am.  St.  Rep.,  Vol.  94—49 
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BAUMHOFF  v.  ST.  LOUIS  A^^D  KIEKWOOD  E.  E.  CO. 

[171  Mo.  120,  71  S.   W.   156.] 

MECHANIC'S  LIEN— Waiver  of— What  is  not.— An  Agree- 
ment to  Accept  Bonds  of  a  Railroad  Company  in  payment  for  work 
done  and  materials  furnished  in  its  construction  is  not  a  waiver  of 
the  right  of  the  contractor  to  his  lien,  except  to  the  extent  to  which 
such  bonds  are  actually  paid  to  and  accepted  by  him.     (p.  776.) 

MECHANIC'S  LIEN — Itemizing— When  not  for  an  Excessive 
Amount. — If  the  filed  account  contains  an  itemized  statement  of 
the  work  done,  materials  furnished,  and  prices  charged,  aggregating 
two  hundred  and  eighty  thousand  dollars,  and  states  that,  under 
the  terms  of  the  contract,  two  hundred  and  fifty  thousand  dollars 
of  bonds  have  been  delivered,  which  are  claimed  to  be  illegal,  the 
account  is  sufliciently  itemized,  and  it  is  apparent  that  the  amount 
claimed  to  be  justly  due  is  thirty  thousand  dollars.  Such  account^ 
therefore,  is  not  for  <an  excessive  amount,     (p.  776.) 

MECHANIC'S  LIEN—  Cumulative  Remedies.— The  right  to 
foreclose  a  mechanics'  lien  is  not  lost  by  the  payment  of  a  sum 
to  a  trust  company  to  which  the  plaintifP  has  a  right,  if  such  com- 
pany fails  to  pay  over  that  sum,  because  notified  by  the  defendant 
not  to  do  so.  Though  the  plaintiff  has  a  remedy  against  the  trust 
company,  it  is  cumulative,  and  does  not  force  him  to  abandon  his 
lien.     (p.  778.) 

A.  N'.  Edwards,  Dawson  &  Garvin,  Leonard  Wilcox  and  G. 
A.  Finkelnlmrg,  for  the  appellants. 

John  H.  Overall  and  Boyle,  Priest  &  Lehmann,  for  the  re- 
spondent. 

123  BEACE,  P.  J.  This  is  an  action  by  plaintiiT,  George 
W.  Baumlioff,  against  the  St,  Louis  and  Kirkwood  Piailroad 
Company,  to  recover  a  balance  alleged  to  be  due  plaintiff  un- 
der a  contract  for  the  construction  of  an  electric  railway  from 
the  city  of  St.  Louis  to  Meramec  Highlands,  in  the  county  of 
St.  Louis,  and  to  enforce  a  lien  therefor  under  the  provision  of 
article  4,  chapter  103  of  the  Eevised  Statutes  of  188 9,  article 
4,  chapter  47  of  the  Eevised  Statutes  of  1899,  to  which  the 
Highlands  Scenic  Eailroad  Company  and  the  St.  Louis  Trust 
Company  were  made  parties  defendants.  The  case  was  dis- 
missed as  to  the  trust  company,  and  judgment  therein  ren- 
dered against  the  St.  Louis  and  Xirkwood  Eailroad  Company 
rnd  the  Highlands  Scenic  Eailroad  Company  as  follows  (omit- 
ting caption)  : 

'^October  16.  1899. 

"Xnw  on  this  day  this  rnnse  came  on  to  be  heard  on  motion 
of  the  St.  Louis  and  Kirkwood  Eailroad  Company  for  judgment 
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by  default  against  the  St.  Louis  Trust  Company,  and  the  same 
having  been  considered,  is  by  the  court  overruled,  and  the  or- 
der of  the  court  heretofore  made  herein,  dismissing  this  cause 
as  to  the  St.  Louis  Trust  Company,  is  hereby  confirmed. 

"And  now  on  this  day  this  cause  came  on  further  to  be  heard 
upon  the  issues  joined  between  the  parties,  and  the  parties 
v/aived  a  jury  and  submitted  the  cause  to  the  court  upon  the 
pleadings  and  the  evidence  adduced,  and  the  court  being  fi;llv 
advised,  doth  find  the  issues  joined  between  the  plaintiff  and 
the  defendants,  the  St.  Louis  and  Kirkwood  Railroad  Com- 
pany and  the  Highlands  Scenic  Railroad  Company,  in  favor  of 
the  said  plaintiff,  and  the  court  finds  that  the  plaintiff,  George 
W.  Baumhoff,  entered  into  a  contract  with  the  St.  Louis  and 
Kirkwood  Railroad  Company  for  the  construction  of  an  electric 
railway  from  the  southwest  corner  of  Forest  Park,  at  the  city 
limits  of  the  city  of  St.  Louis,  in  the  southwestern  direction  to 
Meramec  Highlands,  all  in  the  county  of  St.  Louis  and  st^te  of 
Missouri,  and  that  he  was  to  receive  for  the  work  of  construct- 
ing ^-■*  said  road  the  sum  of  two  hundred  and  fifty  thousand 
dollars  in  bonds  of  the  St.  Louis  and  Kirkwood  Railroad  Com- 
pany, twenty-five  thousand  dollars  in  paid-up  shares  of  the 
capital  stock  of  the  St.  Louis  and  Kirkwood  Railroad  Company, 
and  five  thousand  dollars  to  be  paid  out  of  certain  subscrip- 
tions to  the  St.  Louis  and  Kirkwood  Railroad  Company  made 
to  aid  it  in  the  construction  of  its  said  railway. 

^'The  court  finds  that  said  plaintiff  has  fully  complied  with 
the  said  contract  on  his  part,  and  has  done  and  performed  the 
work  by  him  agreed  to  be  done;  that  he  has  received  the  sum 
of  two  hundred  and  fifty  thousand  dollars  in  bonds  of  the  St. 
Louis  and  Kirkwood  Railroad  Company,  agreed  to  be  paid  to 
him  under  the  said  contract :  tliat  he  is  entitled  to  receive 
twenty-five  thousand  dollars  in  paid-up  shares  of  the  capital 
stock  of  the  St.  Lonis  and  Kirkwood  Railroad  Company,  and 
the  further  sum  of  five  thousand  dollars  in  cash,  with  interest 
on  said  cash  sum  from  the day  of ,  A.  D.  189 — . 

"The  court  further  finds  that  the  said  shares  of  the  capital 
stock  of  the  St.  Louis  and  Kirkwood  Railroad  Com.pany  are 
not  shown,  by  the  evidence  submitted,  to  possess  any  pecuniary 
value. 

"'Tt  is  therefore  ordered,  considered  and  adjudged  by  the 
court  that  the  plaintiff.  Georcre  W.  Baumhoff,  do  have  and 
recover  of  the  defendant,  the  St.  Louis  and  Kirlcwood  Railroad 
Ccmpany,  the  said  sum  of  five  thousand  eight  hundred  and 
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ninety-seven  dollars  and  fifty  cents,  and  also  his  costs  and 
charges  in  this  behalf  expended,  and  the  court  finds  that  the 
said  plaintiff,  George  W.  Baumhoff,  is  entitled  to  a  mechanic's 
lien  against  the  property  of  the  St.  Louis  and  Kirkwood  Rail- 
road Company  described  in  his  amended  petition  herein,  and 
that  the  said  sum  aforesaid  be  levied  out  of  the  property  of  the 
said  St.  Louis  and  Kirlovood  Eailroad  Company  charged  with 
the  lien  of  the  plaintiff  and  described  as  follows,  to  wit:  [Here 
follows  description  of  property.] 

"The  court  finds  the  issues  joined  between  the  plaintiff  and 
the  defendants  on  the  counterclaim  of  the  ^^^  St.  Louis  and 
Kirkwood  Eailroad  Company,  in  favor  of  the  said  plaintiff; 
and  the  court  doth,  therefore,  adjudge  that  the  said  defendant 
St.  Louis  and  Kirkwood  Eailroad  Company  take  nothing  by 
its  counterclaim,  and  that  the  plaintiff,  Baumhoff,  recover  of 
the  defendant,  the  St.  Louis  and  Kirkwood  Railroad  Company, 
his  costs  in  that  behalf  expended. 

"And  the  court  doth  find  the  issues  joined  between  the  plain- 
tiff and  the  defendant,  the  Highlands  Scenic  Eailroad  Com- 
pany, on  the  counterclaim  of  the  said  Highlands  Scenic  Eail- 
road Company,  in  favor  of  the  said  plaintiff,  and  the  court 
doth,  therefore,  order  and  adjudge  that  the  said  defendant,  the 
Highlands  Scenic  Eailroad  Company,  take  nothing  by  its 
counterclaim,  and  that  the  plaintiff  recover  of  the  said  defend- 
ant his  costs  in  this  behalf  expended,  and  that  execution  issue 
accordingly." 

From  which  judgment  the  said  railroad  companies  appeal. 

There  is  abundant  evidence  in  the  record  to  support  the 
finding  of  the  trial  court,  and  as  this  is  an  action  at  law  tried  by 
the  court  sitting  as  a  jury,  whose  finding  upon  the  issues  of 
fact  is  as  conclusive  on  appeal  as  would  be  the  verdict  of  a 
jury,  it  is  unnecessary  to  summarize  the  evidence  or  comment 
upon  it,  and  as  in  such  cases  the  action  of  the  court  upon  dec- 
larations of  law  is  important  only  as  indicating  the  theory  on 
which  the  case  was  tried,  it  is  likewise  unnecessary  to  set  out 
the  declarations  of  law  herein  or  to  consider  the  objections 
thereto  in  detail.  Hence,  we  come  at  once  and  directly  to  the 
material  questions  of  law  raised  by  the  record  for  determination. 

1.  It  is  contended  for  defendants  that  plaintiff,  by  the  con- 
tract under  which  he  constructed  the  railroad,  waived  a  lien 
under  the  statute  for  the  work  done  and  materials  furnished  in 
the  performance  of  his  part  of  said  contract;  in  that  he  thereby 
agreed  to  receive  in  full  payment  and  satisfaction  therefor  two 
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hniidred  and  fifty  thousand  dollars  in  bonds  of  the  St.  Loiiis 
and  Kirkwood  Eailroad  Company,  payable  twenty  years  after 
date,  secured  by  a  first  ^^^  mortgage  on  all  the  property  of  the 
company,  real,  personal  and  mixed,  including  its  franchises, 
twenty-five  thousand  dollars  of  its  capital  stock,  and  five  thou- 
sand dollars  in  cash  to  be  paid  out  of  a  fund  subscri]x>d  by  cit- 
i;:ens  as  a  bonus  for  the  completion  of  the  road,  and  in  support 
of  this  contention  Gorman  v.  Sagner,  22  Mo.  137,  Barrows  v. 
Baughman,  9  Mich.  213,  Weaver  v.  Demuth,  40  IT.  J.  L.  238, 
Grant  v.  Strong,  18  Wall.  623,  Phillips  on  Mechanics'  Liens, 
sees.  279,  280,  Boisot  on  Mechanics'  Liens,  717,  are  cited. 

In  Gorman  v.  Sagner,  22  Mo.  137,  it  was  held  that  "an  ac- 
ceptance by  one  having  a  mechanic's  lien  upon  a  building,  of  a 
deed  of  trust  upon  the  same,  to  secure  the  payment,  at  a  future 
(iay,  of  promissory  notes  given  for  the  debt  which  gave  rise  to 
the  lien,  amounts  to  a  waiver  of  the  lien."  In  Grant  v.  Strong, 
18  Wall.  623,  it  was  held  that  a  'n^uilder's  lien"  did  not  at- 
tach where  "a  builder  took  real  estate  security  for  the  payment 
of  the  work  which  he  was  to  do,  and  afterward,  the  work  being 
a]]  done,  gave  it  up  and  took  a  mere  note."  In  Phillips  on 
Mechanics'  Liens,  section  279,  it  is  said :  "There  is  some  con- 
trariety of  opinion  as  to  how  far  the  acceptance  by  the  me- 
chanic of  independent  security  for  the  payment  of  the  debt  is 
a  waiver  by  implication  of  the  lien.  Some  courts  regard  such 
security  as  absolute  extinguishment,  when  unexplained  by  evi- 
dence of  the  actual  intention  of  the  parties,  in  analogy  to  the 
V.  aiver  of  a  vendor's  lien  under  similar  circumstances :  while 
others  hold  these  securities  to  be  prima  facie  only  collateral, 
aud  not  in  any  sense  payment."  And  in  section  280.  it  is  said: 
"The  acceptance,  by  one  having  a  mechanic's  lien  upon  a  build- 
ing, of  a  deed  of  trust  ujpon  the  same  property,  to  secure  the 
payment  at  a  future  day  of  promissory  notes  given  for  the  debt 

which  gave  rise  to  the  lien,  amounts  to  a  waiver Taking 

a   mortgage  on  the  same  property  for  the   amount  due  is  a 

waiver  of  the  lien And  where  a  materialman  agrees  to 

take  a  mortgage  for  the  sum  due,  he  cannot  refuse  the  mort- 
gage and  claim  a  lien." 

In  Boisot  on  Mechanics'  Liens,  section  717,  it  is  ^^'^  said: 
"A  morlgage  to  the  mechanic  upon  the  very  property  subject 
to  his  lien  can  hardly  be  said  to  be  collateral  security;  but  it 
may  be  argued  that  taking  it  shows  that  the  mechanic  docs  not 
lely  upon  his  lien,  and  has  therefore  waived  it.  The  author- 
ities on  this  point,  however,   are  in  a  state  of  hopeless  con- 
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tradiction.  All  that  can  be  said  is  that  in  some  states  such  a 
mortgage  is  a  waiver  of  the  lien,  and  in  others  it  is  not." 

In  this  case  the  plaintiff  agreed  to  accept  the  securities  men- 
tioned, in  papnent  for  the  construction  of  the  road,  and  if  the 
railroad  company  had  performed  its  agreement,  there  can  be 
no  question  that  the  statutory  lien  would  not  have  attached,  and 
in  so  far  as  it  did  perform  its  agreement,  it  may  be  conceded 
that  the  lien  was  waived,  and  to  this  extent  these  authorities  are 
in  point,  but  they  do  not  sustain  the  contention  that  the  lien 
was  waived  by  the  mere  agreement  to  accept  such  securities  in 
payment.  K"or  can  there  be  found  in  the  books  authority  for 
such  contention  except  such  as  may  be  found  in  the  other  two 
cases  cited,  viz.:  Barrows  v.  Baughman,  9  Mich.  213,  and 
Weaver  v.  Demuth,  40  X.  J.  L.  238,  and  there  it  will  be  found 
in  the  dicta  and  argument  of  the  judges  who  wrote  the  opinions, 
rather  than  in  the  adjudication  upon  the  facts.  In  the  recent 
ca^e  of  Firth  v.  Eehfeldt,  30  App.  Div.  326,  .51  X.  Y.  Supp. 
980,  approved  by  the  'New  York  court  of  appeals,  164  N.  Y. 
588,  58  IST.  E.  1087,  these  cases  are  reviewed  and  the  doctrine 
they  are  supposed  to  maintain  on  this  subject  repudiated  in 
that  state,  and  a  few  extracts  from  the  authorities  will  show 
how  utterly  out  of  harmony  this  contention  is  with  the  generally 
accepted  law  on  the  subject.  In  Boisot  on  ]\Iechanics'  Liens, 
section  716,  it  is  said :  ''It  seems  that,  while  a  mechanic's  lien 
may  be  lost  by  accepting  a  contract  for  a  security  inconsistent 
with  the  existence  of  lien,  such  waiver  is  only  conditioned  upon 
the  performance  of  the  contract.  Thus,  a  provision  in  the  build- 
ing contract  that  the  owner  shall  give  the  contractor  notes  se- 
cured by  mortgage  would  not  waive  the  lien  if  the  notes  and 
mortgage  were  not  given."  The  only  cases  cited  contra  ^-^  are 
Barrows  v.  Baughman,  9  jMich.  213,  and  Weaver  &  Pennock  v. 
Demuth,  40  X.  J.  L.  238. 

In  Phillips  on  Mechanics'  Liens,  section  285,  it  is  said: 
"Wliatever  diversity  of  authority  nuiy  exist  as  to  the  effect  of 
giving  a  note,  or  independent  security  of  a  third  person,  or 
by  mortgage,  or  extension  of  credit  beyond  the  period  in  which 
a  lirn  may  le  filed,  all  the  cases  agree  that  there  will  be  no 
waiver  when  the  agreement  to  give  the  note  or  otlier  security 
has  not  been  performed  by  the  promisor.  It  would  be  going 
too  far  to  say  that  the  builder  must  have  intended  to  waive  the 
lien  in  the  event  of  the  refusal  to  comply  with  the  agri'eraent. 
The  contrarv  proposition  con:es  down  to  that.  There  is  cer- 
tainly much  justice  in  paying  that,  on  the  debtor's  refusal  to 
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keep  the  agreement,  the  builder  ought  also  not  to  be  bound  by- 
it  but  should  be  remitted  to  his  rights  independently  of  the 
contract."  In  Globe  Light  etc.  Co.  v.  Doud,  47  Mo.  App.  446, 
the  doctrine  thus  announced  by  this  author  is  quoted,  ap- 
proved and  made  the  basis  of  its  ruling  by  the  Kansas  City 
court  of  appeal?. 

In  2  Jones  on  Liens,  section  1524,  it  is  said :  "An  agree- 
ment to  receive  a  conveyance  or  mortgage  of  real  estate  as  part 
payment  is  a  waiver  of  the  lien  only  so  far  as  the  payment  goes. 
It  is  not  a  waiver  of  lien  as  to  the  residue  not  paid,  any  more 
than  the  acceptance  of  money  as  part  payment  would  be.  An 
agreement  to  take  a  mortgage  upon  the  same  property  in  part 
payment  for  materials  furnished  for  a  house  is  a  waiver  of  a 
right  of  lien  for  such  part,  if  the  mortgage  is  duly  tendered; 
but  it  is  no  waiver  of  a  lien  for  the  balance  of  the  lien  claim." 

Such  is  the  purport  of  the  cases,  many  of  which  are  cited 
by  these  authors,  and  to  which  many  others  might  be  added, 
among  which  we  cite  the  following:  McMurray  v.  Brown,  91 
TI.  S.  257;  Chicago  etc.  R.  E.  Co.  v.  Union  Rolling  Mill  Co., 
109  IT.  S.  702,  3  Sup.  Ct.  Rep.  592;  Removal  Cases,  100  U. 
S.  477;  Van  Stone  v.  Stillwell  &  Bierce  Mfg.  Co.,  142  U.  S. 
128,  12  Sup.  Ct.  Rep.  181;  Reynolds  v.  Manhattan  Trust  Co., 
83  Fc^.  593 ;  Central  Trust  Co.  v.  Richmond  etc.  R.  R.  Co.,  68 
Fed.  90;  Bristol-Goodson  ^^o  Electric  Light  etc.  Co.  v.  Bristol 
Gas  etc.  Co.,  99  Tenn.  371,  42  S.  W.  19;  Bayard  v.  McGraw, 
1  Bradw.  (111.)  134;  Gardner  v.  Hall,  29  111.  277;  Reiley  v. 
Ward,  4  G.  Greene,  21. 

The  general  tenor  of  all  the  cases  may  be  illustrated  by  a 
few  brief  extracts  from  the  opinions  in  some  of  them,  which 
in  this  connection  may  not  be  out  of  place. 

In  McMurray  v.  Brown,  91  T.  S.  266,  it  is  said:  "If  the 
labor  has  been  performed  or  the  materials  furnished,  no  matter 
in  what  the  owner  agreed  to  pay,  if  he  has  not  paid  in  any  way, 
the  laborer  or  mechanic  has  a  right  to  resort  to  the  security 
provided  by  the  law,  unless  the  rights  of  third  persons  inter- 
vene before  he  .gives  the  required  notice." 

In  Central  Trust  Co.  v.  Richmond  etc.  R.  R.  Co.,  68  Fed.  94, 
95,  it  is  said:  "It  is  well  settled  that  though  the  owner  obligate 
himself  to  give  a  security  inconsistent  with  the  intention  that 
a  mechanic's  lien  should  exist,  or  where  the  contract  is  to  pay 
in  land,  or  other  specific  article  of  property,  yet  if  the  owner 
fail  to  fulfill  the  agreement  for  such  mode  of  payment,  or  for 
■different  securitv,  it  will  not  be  taken  as  an  asreemcnt  to  waive 
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the  medianic's  lien  in  case  payment  is  not  made  in  the  manner 
provided  for,  or  the  security  is  not  given  according  to  the  ob- 
ligation of  the  owner:  Grant  v.  Strong,  18  Wall.  G23;  Eeiley 
V.  Ward,  4  G.  Greene,  22;  McMurray  v.  Brown,  91  U.  S.  257. 
....  The  lien,  under  such  statutes,  has  been  uniformly  held 
to  begin  with  the  delivery  of  materials,  or  the  beginning  of 
the  work.  It  is  not  a  lien  originating  in  a  contract  for  a  lien, 
but  arises  out  of  the  statute,  independent  of  any  agreement  for 
a  lien,  and  is  based  upon  the  equity  of  paying  for  work  done 
or  materials  furnished.  It  is  an  incipient  or  inchoate  lien  until 
it  is  completed  or  perfected  by  compliance  with  the  statute, 
and  is  lost  utterly  if  those  acts  be  not  dione,  required  for  its 
completion,  within  the  time  and  in  the  manner  required  by  the 
statute.  Thus,  although  the  contract  company  had  a  contract 
for  payment  in  such  securities,  which,  when  accepted,  would  be 
inconsistent  ^^^  with  the  retention  of  a  statutory  lien,  yet  it  had 
an  inchoate  lien  from  the  time  it  began  work  or  the  delivery 
of  material,  which  inchoate  lien  was  only  waived  when  the 
owner  complied  with  his  agreement,  and  gave  the  security,  or 
made  the  payment  contracted  for.'' 

In  Eeynolds  v.  Manhattan  Trust  Co.,  83  Fed.  601,  it  is 
said:  "If  the  promise  of  the  improvement  company  had  been 
performed,  if  the  bonds  and  certificate  for  the  stock  had  been 
delivered,  the  lien  would  undoubtedly  have  been  discharged. 
But  the  proposition  is  now  too  well  settled  to  admit  of  dis- 
cussion that  an  agreement  to  pay  the  debt  secured  by  a  me- 
dianic's lien  by  the  note  of  the  promisor,  or  by  the  bond,  note, 
mortgage,  or  other  obligation  of  a  third  person,  will  effect  no 
v.aiver  of  the  lien  when  that  agreement  has  never  been  per- 
formed. If  the  contractor  has  bestowed  his  labor  and  material 
upon  the  improvement  until  he  has  completely  performed  hi.s 
agreement,  the  lien  exists;  and,  if  the  owner  has  not  paid  for 
the  work  or  material  in  any  way,  it  is  immaterial  in  what  way 
he  promised  to  pay,  and  the  laborer  or  materialman  mav  avail 
himself  of  the  security  which  the  statute  creates"  (citing  cases). 

So  in  this  case,  in  consonance  with  these  established  princi- 
ples, the  plaintiff's  inchoate  statutory  lien  commenced  with  his 
work  on  the  railroad,  was  consummated  when  he  completed  the 
work  in  accordance  with  the  terms  of  the  contract,  was  not 
waived  by  the  contract,  by  wdiich  he  agreed  to  take  the  bonds, 
stock  and  money  therein  mentioned,  in  payment  for  the  work 
to  be  done  andi  materials  furnished  m  pursuance  thereof,  could 
have  been  fully  discharged  by  payment  as  therein  provided,  and 
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was  discharged  in  so  far  as  payment  was  made  in  accordance 
with  the  terms  of  the  contract.  But  in  so  far  as  it  was  not 
so  discharged,  it  continued  for  the  balance  remaining  unpaid, 
and  the  trial  court  was  right  in  so  holding. 

2.  It  is  next  contended,  that  if  the  right  to  a  lien  was  not 
waived,  yet  it  was  lost  by  filing  an  account  not  ^^^  properly 
itemized,  for  an  excessive  amount,  and  failing  to  show  the 
amount  due  after  all  just  credits  had  been  given. 

The  account  filed  contained  an  itemized  statement  of  the 
work  done,  materials  furnished  and  prices  charged,  aggregating 
the  sum  of  two  hundred  and  eighty  thousand  dollars,  which 
was  the  lump  sum  the  plaintiff  was  to  be  paid  therefor  under 
the  contract,  with  a  further  statement  that  "the  St.  Louis 
Trust  Company,  under  the  terms  of  the  contract  before  men- 
tioned, delivered  to  the  claimant  two  hundred  and  fifty  thou- 
sand dollars  of  its  first-mortgage  bonds,  which  bonds  so  de- 
livered the  St.  Louis  and  Kirkwood  Eailroad  Company  claims 
was  illegal."  The  ac^'ount  was  sufficiently  itemized  (Grace  v. 
.Vesbitt,  109  Mo.  19,  18  S.  W.  1118,  and  cases  cited),  and  while 
if?  grammatical  construction  is  subject  to  criticism,  and  a 
balance  was  not  formally  struck,  it  is  perfectly  apparent  that 
the  amount  claimed  as  justly  due  was  thirty  thousand  dollars. 
And  this  was  precisely  the  state  of  the  account.  It  was  a  just 
and  true  account,  and  none  the  less  so  because  under  the  con- 
tract that  amount  could  have  been  paid  with  twenty-five  thou- 
sand dollars  in  stock  of  the  company  and  five  thousand  dollars 
in  cash,  out  of  the  moneys  raised  by  subscription  as  a  bonus 
for  the  completion  of  the  road,  but  which  the  company  refused 
to  so  pay.  This  being  so,  the  claim  was  not  excessive,  there 
was  no  basis  of  fact  for  the  counterclaim  set  up  by  the  High- 
lands Scendc  Eailroad  Company,  even  if  such  a  claim  could 
have  had  any  place  in  the  action;  and  the  court  did  not  err 
in  holding  that  plaintiff's  lien  for  this  thirty  thousand  dollars 
was  not  lost,  nor  in  rendering  judgment  against  said  last-men- 
tioned company  on  its  counterclaim.  ISTor  in  rendering  judg- 
ment against  the  St.  Louis  and  Kirkwood  Eailroad  Company 
for  said  sum  of  five  thousand  dollars  and  interest,  and  enforc- 
ing plaintiff's  lien  therefor.  It  is  true  that  sum  was  in  the 
hands  of  the  trust  company.  The  plaintiff  had  a  right  to  it, 
and  the  trust  company  may  have  been  willing  to  pay  it  to 
l:im.  But  the  trust  company  did  not  do  it,  and  did  not 
do  it  because  the  defendant  railroad  company  notified  it 
not  to  do  so;  for  it,  the  plaintiff,  had  a  lien  upon  the  rail- 
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road,  whicli  could  have  been  discharged  by  *^-  its  payment, 
but  it  was  not  paid  because  the  defendant  railroad  com- 
pany refused  to  haA^e  it  so  paid.  The  plaintiff's  lien  there- 
fore remained,  and  he  had  a  right  to  have  it  foreclosed.  The 
fact  that  he  may  have  had  a  right  of  action  against  the  trust 
company  therefor  was  no  reason  why  he  should  have  been 
forced  to  abandon  his  lien,  and  resort  to  such  action.  While 
he  was  entitled  to  but  one  satisfaction,  he  might  have  several 
remedies.  The  judgment  of  the  circuit  court  ought  to  be  af- 
firmed, and  it  is  so  ordered. 

All  concur. 


A  Mechanic's  Lien  is  a  eiimulative  remedy  provided  by  statute, 
and  an  incidental  accompaniment  of  the  contract,  which  may  l)o 
pursued  in  connection  with  ordinary  remedies:  Warner  etc.  Mfg.  Co. 
V.  Capitol  etc.  Loan  Assn.,  127  Mich.  323,  89  Am.  St.  Eep.  473,  8G 
N.  W.  828.  The  right  to  a  lien  may  be  waived:  Hughes  v.  Lansing, 
34  Or.  118,  75  Am.  St.  Eep.  574,  55  Pac.  95.  Waiver  by  taking  notes 
or  other  securities  is  considered  in  the  monographic  note  to  Kil- 
patrick  v.  Kansas  City  etc.  R.  E.  Co.,  41  Am.  St.  Eep.  761-766.  Tak- 
ing a  note  for  materials  furnished  is  not  a  waiver  of  the  right  to  a 
lien,  unless  accepted  in  absolute  payment:  Meek  v.  Parker,  63  Ark. 
367,  58  Am.  St.  Eep.  119,  38  S.  W.  900;  Hill  v.  Alliance  Bldg.  Co., 
6  S.  Dak.  160,  55  Am.  St.  Eep.  819,  60  N.  W.  752.  See,  also,  War- 
ner  etc.  Mfg.  Co.  v.  Capitol  etc.  Loan  Co.,  127  Mich.  323,  86  N.  W. 
828,  89  Am.  St.  Eep.  473,  and  cases  cited  in  the  cross-reference  not© 
thereto. 


McGAXXON"    V.    MILLEES'    XATIOXAL    INSURANCE 

COMPANY. 

[171  Mo.  143,   71  S.  W.   160.] 

INSURANCE  AGAINST  FIRE— Watchman,  Agreement  to 
Keep  on  Premises.— An  agreement  on  the  part  of  the  insured  to  keep 
a  watchman  on  the  premises  when  the  machinery  was  not  in  opera- 
tion is  a  condition  subsequent,  the  breach  of  which  releases  the  in- 
surer, but  the  obligation  must  not  be  so  strictly  construed  as  to  ef- 
fect a  result  which  the  parties  cannot  be  reasonably  presumed  under 
all  the  circumstances  of  the  case  to  have  intended,      (p.  782.) 

INSURANCE.— The  Temporary  Absence  of  a  Watchman  from 
the  insured  premises  without  the  consent  or  knowledge  of  the  in- 
sured, during  which  a  fire  occurs,  will  not  release  the  iusurer,^  though 
in  the  application  he  agreed  to  keep  a  watchman  on  the  premises 
at  all  times  when  the  machinery  was  not  in  operation.  He  com- 
plied with  the  condition  thereby  imposed  on  him  when  he  employed 
and  retained  a  watchman  wliose  competency  and  fidelity  he  had  no 
occasion  to  distrust,     (p.  783.) 
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INSURANCE. — Negligence  or  Carelessness  is  One  of  the  Risks 
Insured  Against.  Hence  it  is  no  defense  to  an  action  on  a  fire  in- 
surance policy  that  the  fire  resulted  from  the  negligence  of  the  in- 
sured,     (p.   783.) 

A  MOTION  in  Arrest  of  Judgment  reaches  only  a  defect  in 
the  record  proper,     (p.  785.) 

INSURANCE — Proofs  of  Loss— Pleadings. — Where  the  com 
plaint,  in  an  action  on  a  policy  of  insurance  against  loss  by  fire,  does 
not  show  that  the  defendant  was  entitled  to  sixty  days  after  being 
furnished  with  proofs  of  loss  in  which  to  make  payment,  but  does 
aver  that  all  the  conditions  of  the  contract  on  plaintiff's  part  have 
been  complied  with,  it  is  sufficient,  and  is  not  subject  to  the  con- 
tention that  it  does  not  show  that  the  cause  of  action  had  matured, 
(p.  785.) 

APPELLATE  PRACTICE.— An  Error  in  Overruling  a  Motion 
in  Arrest  of  Judgment  cannot  occasion  its  reversal  under  the  stat- 
utes of  Missouri,  if  it  appears  that  the  order  did  not  materially  af- 
fect the  merits  of  the  action,     (p,  785.) 

Henry  Brumback    and  E.  W.  Barger,  for  the  appellant. 

\V.  D.  Tatlow,  for  the  respondent. 

^^'  VALLIANT,  J.  This  is  a  suit  on  a  fire  insurance  pol- 
icy. The  property  insured  was  a  building  with  machinery,  etc., 
constituting  a  flouring-mill.  In  the  written  application  for 
the  policy  which  the  insured  signed  was  this  question  and  an- 
swer: "Do  you  agree  to  keep  a  watchman  on  the  premises  at 
all  times  when  the  machinery  is  not  in  operation?     Yes." 

In  addition  to  the  question  and  answer  quoted,  the  applica- 
tion contained  statements  as  to  the  charax3ter  and  condition  of 
the  property,  the  title,  etc.,  and  at  the  conclusion  was  this : 
"And  the  undersigned  applicant  hereby  warrants  that  the  above 
is  a  just,  full  and  true  exposition  of  the  facts  and  circum- 
stances in  regard  to  the  property  to  be  insured,  and  it  shall  be 
considered  as  the  basis  on  which  insurance  is  to  be  effected  and 
continued  in  force,  and  the  same  is  understood  ^"^^  as  incor- 
porated in  and  forming  a  part  and  parcel  of  the  policy  as  a 
continuing  warranty  during  the  life  of  such  policy." 

The  answer  pleads  these  terms  of  the  contract  and  avers  that 
at  the  time  of  the  fire  the  machinery  was  not  in  operation  and 
there  was  not  a  watchman  on  the  premises.  The  reply  is  to 
the  effect  that  the  insured,  in  compliance  with  the  terms  of  the 
contract,  did  employ  two  men,  Bell  Taylor  and  J.  IST.  Robinson, 
to  stay  on  the  premises  as  watchmen  when  the  machinery  was 
not  in  operation,  Taylor  to  be  on  watch  from  12  o'clock  mid- 
night to  6  o'clock  in  the  morning,  and  Eobinson  from  G  in  the 
morning  until  midnight ;  that  they  were  competent  and  eflicient 
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men  for  the  purpose,  and  agreed  ^yith  the  assured  to  faithfully 
perform  the  duty  appertaining  to  the  position,  and  that  they 
did  so;  that  when  the  fire  occurred  the  machinery  was  not  in 
operation,  having  closed  down  for  the  night;  that  Eobinson, 
whose  watch  it  was,  was  on  the  premises  until  fifteen  minutes 
past  10  o'clock  at  night,  at  which  time  he  went  over  the  mill 
and  carefully  examined  everything  and  then  went  to  his  home, 
to  which  he  was  called  because  of  the  sickness  of  his  wife; 
that  the  fire  occurred  shortly  before  midnight,  just  before  Tay- 
lor's watch  was  to  begin;  that  Robinson  leift  before  his  watch 
expired  without  the  knowledge  or  consent  of  the  assured,  and 
in  violation  of  his  agreement  with  assured,  and  in  contraven- 
tion to  his  duty  as  watchman. 

On  the  trial  the  plaintiff  was  permitted,  over  the  objection 
of  defendant,  to  prove  the  facts  pleaded  in  the  reply.  The 
cause  was  tried  by  the  court;  jury  waived.  The  instructions 
given  and  refused  show  that  the  court  adopted  the  theory  that 
the  facts  pleaded  in  the  reply  amounted  to  a  compliance  by  the 
insured  with  the  terms  of  the  contract  in  reference  to  keeping 
a  watchman.  There  was  a  finding  and  judgment  for  the  plain- 
tiff for  seven  thousand  and  fifteen  dollars,  and  defendant  ap- 
peals. 

Two  points  were  urged  in  the  trial  court  and  the  same  are 
r.rged  here  in  defense  of  the  action:  1.  ^'^^  That  the  obliga- 
tion to  keep  a  watchman  while  the  machinery  was  not  in 
operation  was  a  warranty  on  which  the  continuing  of  the  con- 
tract of  insurance  depended,  and  the  absence  of  the  watchman 
at  the  time  the  fire  occurred,  the  machinery  then  not  being  in 
operation,  was  a  breach  of  the  warranty,  which  relieved  the 
defendant  from  the  contract  of  insurance;  2.  That  the  peti- 
tion fails  to  show  that  the  debt  was  mature  when  the  suit  was 
begun. 

1.  The  defendant  is  in  the  attitude  of  demanding  the  strict- 
est construction  of  its  contract.  It  combats  the  argument  of 
the  plaintiff  that  the  agreement  to  keep  a  watchman  should 
be  given  a  reasonable  construction  and  it  insists  on  the  letter. 
The  plaintiff  says  when  we  agreed  to  keep  a  watchman  it  was 
understood  to  mean  that  we  would  in  good  faith  do  all  that 
reasonable,  prudent  men  engaged  in  that  kind  of  business 
would  do  to  see  that  a  watchman  was  on  duty  to  guard  the  prop- 
erty when  the  machinery  was  not  in  operation  and  tliat  we 
l:avc  done.  But  the  drfcndant  says  there  is  no  room  for  con- 
struction;   the    contract    requires    a    watchman   to   be    in    the 
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place,  and  you  warrant  that  he  will  be  there  every  minute  while 
the  machinery  is  not  in  operation,  and  the  obligation  on  our 
part  to  insure  is  ended  when  your  watchman  leaves  his  post, 
for  a  long  or  a  short  period,  with  or  without  your  knowledge  or 
consent.  Parties  may  contract  with  each  other  to  that  effect, 
and  courts  will  hold  them  to  the  contract  regardless  of  the  con- 
sequences, but  courts  will  net  give  to  a  contract  such  a  harsh 
construction  unless  it  is  clear  that  it  was  so  intended.  Appel- 
lant itself  is  in  no  condition  to  invoke  so  strict  a  construction. 
If  we  should  apply  to  the  terms  used  in  the  application  and 
the  policy  the  strict  rules  of  construction  the  appellant  demands, 
there  is  room  to  question  if  the  language  used  in  reference  to 
keeping  a  watchman  is  covered  by  the  warranty  clause  at  all. 
The  question  in  the  application  is;  "Do  you  agree  to  keep  a 
watchman  on  the  premises  at  all  times  when  the  machinery  is 
not  in  operation  ?''  The  answer  is  "Yes."  Now,  if  that  is  all 
^^^  there  is  in  the  contract,  it  amounts  to  nothing  more  than 
a  collateral  agreement,  for  the  breach  of  wliich  the  insured 
would  be  liable  to  respond  in  damages.  But  appellant  insists 
that  the  concluding  clause  in  the  application  converted  the 
agreement  into  a  continuing  or  running  warranty  upon  which 
the  continuing  of  the  contract  of  insurance  depended.  The 
language  relied  on  is:  "And  the  undersigned  applicant  hereby 
^\arrants  that  the  above  is  a  just,  full  and  true  exposition  of 
the  facts  and  circum stances  in  regard  to  the  property  to  be  in- 
sured, and  is  and  shall  be  considered  as  the  basis  on  which  in- 
surance is  to  be  effected  and  continued  in  force,  and  the  same  is 
understood  as  incorporated  in  and  forming  a  part  and  parcel 
of  the  policy,  as  a  continuing  warranty  during  the  life 
of  the  policy."  There  are  in  the  application  statements  of 
"facts  and  circumstances  in  regard  to  the  property,"  for  ex- 
ample, as  to  title,  occupancy,  use,  encumbrance,  etc.,  as  to  which 
this  clause  is  a  warranty  that  they  are  "a  just,  full  and  true 
exposition  of  the  facts  and  circumstances,"  but  can  it  be  said 
under  the  strict  rules  which  appellant  invokes  that  the  promise 
to  keep  a  watchman,  which,  in  the  form  used,  is  a  promise  to 
do  something  in  the  future,  is  an  exposition  of  a  fact  or  a  cir- 
cumstance? It  might  be  construed  to  mean  that  in  the  course 
ol  its  business,  at  and  prior  to  the  application,  the  insured 
habitually  kept  a  watchman  on  duty  when  the  machinery  was 
not  in  operation,  and  if  so,  that  would  be  a  circumstance  or 
condition  in  regard  to  the  property,  and  it  would  ])rol)ably 
carry   by   implication   the   understanding   that   that   condition 
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^vou^d  be  maintained  during  the  life  of  the  policy.  But  that 
would  be  giving  the  contract  a  liberal  construction  to  effectuate 
what  would  be  considered  the  reasonable  intention  of  the  par- 
ties as  ascertained  from  all  the  circumstances;  it  would  not 
be  the  construction  we  would  be  compelled  to  put  on  it  if  we 
should  follow  the  strict  rules  demanded  by  appellant.  In  some 
of  the  cases  referred  to  in  the  briefs  the  form  of  the  question 
is :  '''Watchman :  Is  one  kept  on  the  premises  during  the  night 
and  at  all  *^^  times  when  the  works  are  not  in  operation  or 
when  workm.en  are  not  present?"  In  that  form  the  question 
calls  for  information  as  to  the  manner  in  which  the  applicant 
has  been  in  the  habit  in  the  past  of  conducting  his  business 
(which  to  an  insurer  is  a  point  of  some  importance),  as  well 
as  implying  how  it  will  be  continued.  We  are  unwilling,  how- 
ever, to  attach  much  importance  to  the  form  of  this  question, 
v/hich  in  one  form  or  another  is  frequent  in  such  contracts,  or 
to  give  it  a  significance  in  the  one  form  that  it  does  not  have 
in  the  other,  but  we  have  drawn  attention  to  it  in  this  manner 
to  show  the  danger  of  sticking  too  closely  to  the  letter  in  such 
case. 

The  most  favorable  construction  that  can  be  put  on  the 
watchman  clause  in  this  contract  is  that  the  obligation  on  the 
part  of  the  insured  to  keep  a  watchman  when  the  machinery 
is  not  in  operation,  is  a  condition  subsequent,  the  breach  of 
which  would  release  the  insurance.  But  the  obligation  must 
not  be  so  strictly  construed  as  to  effect  a  result  that  the  parties 
cannot  be  reasonably  presumed  under  all  the  circumstances  of 
the  case  to  have  intended.  In  construing  it  we  must  be  careful 
en  the  one  hand  not  to  read  into  it  a  condition  inconsistent 
vrith  its  natural  purport,  and  on  the  other  not  to  interpret  it 
sc  as  to  give  to  the  letter  a  force  that  will  defeat  the  evident 
intention  of  the  parties.  The  insured  agreed  to  keep  a  watcli- 
man  on  the  premises  at  all  times  when  the  machinery  was  not 
in  operation.  As  in  fulfillment  of  this  agreement  he  em- 
ployed two  men  for  that  purpose — competent,  experienced  and 
efficient  men.  Up  to  the  time  the  fire  occured  these  men 
had  been  in  this  service  for  a  long  time  and  had  faithfully  dis- 
charged the  duties  for  whidi  they  were  employed.  One  of 
them,  whose  watch  it  was  on  tlie  niglit  in  question,  left  his 
post  after  10  o'clock  and  the  fire  occurred  before  the  other  man, 
whose  Avatch  began  at  12,  came  on  duty.  The  watchmnn  who 
h'ft  his  post  says  he  did  so  because  his  wife  was  sick  and  needed 
his  attention,  but  we  are  not  concerned  with  his  excuse;  the 
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result  would  be  the  same  if  he  had  no  *^^  excuse.  He  left 
without  the  knowledge  or  consent  of  the  insured.  Under  the 
contract  in  question,  did  the  insured  warrant  that  the  watch- 
man would  never  neglect  his  duty?  It  is  no  defense  to  a  suit 
on  a  fire  policy  that  the  fire  resulted  from  the  negligence  of  the 
insured.  Negligence  or  carelessness  is  one  of  the  risks  insured 
against,  and  negligence  of  the  watchman  is  in  fact  all  that  can 
be  made  out  of  this  point. 

In  the  able  and  thorough  brief  of  appellant's  counsel  we 
are  cited  to  many  authorities  which  it  is  claimed  sustain  ap- 
pellant's view  of  this  contract.  But  without  reviewing  them 
all  we  will  say  is  that  we  do  not  understand  the  Missouri  de- 
cidons  referred  to  as  so  holding. 

In  Brooks  v.  Standard  Fire  Ins.  Co.,  11  Mo.  App.  349,  the 
contract  was :  ""Warranted  by  the  insured  that  there  shall  be 
a  wat-chman  kept  on  the  premises  at  night  and  on  Sundays." 
The  evidence  showed  that  the  assured  employed  no  one  to 
watch  the  mill  at  night.  It  was  not  in  that  case  as  in  this, 
a  mere  temporary  absence  or  a  neglect  of  duty  on  the  part  of 
the  watchman,  but  the  insured  had  failed  to  employ  a  watchman 
for  that  interval  as  he  had  agreed  to  do. 

In  Loehnor  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247,  it  was 
decided  that  a  representation  in  the  application  to  the  effect 
that  there  was  no  encumbrance  on  the  property  was  a  warranty 
of  the  truth  of  that  statement  and  that  parol  evidence  to  the 
effect  that  the  insured  told  the  agent  that  there  was  an  en- 
cumbrance was  inadmissible.  But  there  is  nothing  in  that 
case  on  the  point  now  under  discussion.  The  parol  evidence 
introduced  in  this  case  was  not  intended  to  vary  the  written 
contract,  but  was  to  show  that  the  insured  had  in  fact  done 
what  it  agreed  to  do.  ISTor  do  we  find  anything  in  Mers  v. 
Franklin  Ins.  Co.,  G8  Mo.  131,  bearing  on  the  question.  These 
are  the  Missouri  cases  relied  on. 

The  precise  question  we  now  have  was  before  the  supreme 
coiui;  of  IsTebraska  in  Hanover  Fire  Ins.  Co.  v.  Gustin,  40  Xeb. 
828.  59  N".  W.  375.  The  contract  required  the  insured  to  keep 
a  watchman  on  the  premises  during  the  night  and  at  all  times 
when  the  works  are  not  in  operation  ^^^  or  when  the  work- 
men are  not  present.  A  watchman  was  employed  for  tliis  pur- 
pose and  usually  was  in  attendance,  but,  on  the  evening  in 
question,  about  6  o'clock,  he  left  the  premises  for  some  matter 
of  his  own  and  abont  7  :30  o'clock  was  returning  when  ho  dis- 
covered the  mill  on  fire.     That  court  was  of  the  opinion  that 
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the  contract  should  receive  a  reasonable  construction,  and  that 
when  the  assured  had  employed  the  watchman  and  exercised 
the  care  that  a  prudent  man  in  such  circumstances  would  exer- 
cise to  see  that  the  watchman  performed  his  duty,  it  was  a  sub- 
stantial compliance  with  the  contract.  This  view  is  also  sup- 
ported by  the  following  decisions:  Kansas  etc.  Ins.  Co.  v.  Met- 
calf,  59  Kan.  383,  53  Pac.  68;  Burlington  etc.  Ins.  Co.  v. 
Coffman  (Tex.),  32  S.  W.  810;  Burlington  Fire  Ins.  Co.  v. 
Coffman,  13  Tex.  Civ.  Ap.  439,  35  S.  W.  406;  London  etc. 
Ins.  Co.  V.  Gerteson,  106  Ky.  815,  51  S.  W.  617;  aud  other 
cases  cited  in  the  brief  of  respondent. 

A  suit  growing  out  of  this  loss  on  another  policy  covering 
this  property,  in  which  a  like  clause  as  to  a  watchman  was  con- 
tained came  before  the  supreme  court  of  Michigan  (McGannon 
T.  Michigan  et<3.  Fire  Ins.  Co.,  127  Mich.  636,  89  Am.  St.  Eep. 
501,  87  K.  W.  61),  and  that  court  in  an  able  opinion  by  Moore, 
J.,  entered  into  an  elaborate  review  of  the  authorities  and 
reached  the  conclusion  that  the  insured  had  complied  with  its 
part  of  the  agreement  when  it  did  everything  that  a  prudent 
business  man  under  like  circumstances  would  have  done,  aim- 
ing in  good  faith  to  comply  with  the  terms  of  the  contract. 
1'he  court  in  that  case  quote  from  a  Massachusetts  case  (King 
Brick  Mfg.  Co.  v.  Royal  Ins.  Co.,  164  Mass.  291,  41  N.  E. 
277),  in  which,  as  to  a  similar  clause  in  the  policy,  it  was  said: 
^'The  duty  was  thus  imposed  upon  the  insured  to  use  all  rea- 
sonable care,  and  to  take  all  reasonable  means  to  see  that  a 
constant  watch  was  kept.  This  was  done  by  making  a  rule  to 
that  effect,  and  providing  a  watch.  No  negligence  or  fraud  is 
implied  to  the  assured.  The  loss  was  caused  by  the  negligence 
of  a  sen-ant,  and  this  is  a  risk  covered  by  the  insura,nce." 
That  is  the  theory  on  which  the  learned  circuit  judge  tried  this 
cause,  and  we  think  it  is  the  true  theory. 

*^'*  2.  The  second  point  advanced  by  appellant  is  that  the 
petition  does  not,  on  its  face,  show  that  the  claim  had  matured 
when  the  suit  was  commenced.  The  point  is  thus  stated  by 
the  learned  counsel  in  their  brief :  "AYe  are  not  now  saying  as 
a  fact,  aside  from  the  averments  of  the  petition,  that  the  claim 
of  tbe  plaintiff  was  not  mature  when  the  suit  was  brought,  but 
we  are  saying  that  the  averments  on  tbe  face  of  the  petition 
do  not  show  that  the  cause  of  action  was  then  mature.  We 
might  have  demurred,  of  course,  for  this  cause,  but  because  it 
was  a  sul)stantivo  and  not  merely  a  formal  defect,  we  preferred 
to  wait  until  other  means  of  defeating  an  improper  claim  were 
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•exhausted,  and  then,  if  necessary,  move  in  arrest  when  the 
defect  might  be  availed  of  to  some  advantage.'' 

The  contract  gave  the  insurance  company  sixty  days  after 
proof  of  loss  in  which  to  make  pa}'ment;  and  the  petition  did 
not  state  that  proof  of  loss  was  furnished  the  company  sixty 
•days  before  suit  was  begun.  It  does  not  appear  from  the 
pleadings,  either  petition,  answer  or  reply,  that  defendant  was 
entitled  to  sixty  days  after  proof  of  loss  in  which  to  make  pay- 
ment; that  is  a  fact  which  comes  out  only  in  the  evidence.  A 
motion  in  arrest  of  judgment  reaches  only  a  defect  in  the 
record  proper.  Such  defect  must  appear  on  the  face  of  the 
Tecord,  if  it  does  not  so  appear,  evidence  of  a  fact  dehors  the 
record  cannot  support  the  motion.  For  aught  that  appears  on 
the  face  of  this  record,  the  plaintifE's  cause  of  action  had 
matured  when  the  suit  was  begun. 

The  petition  avers  that  the  plaintiff  had  performed  all  the 
conditions  of  the  contract  on  his  part  and  had  become  entitled 
to  recover  the  entire  loss  under  the  policy.  That  was  a  sufti- 
•cient  averment  under  our  statute,  section  634  of  the  Eevised 
Statutes  of  1899. 

The  proof  of  loss  was  in  evidence  and  the  fact  appeared  that 
it  was  furnished  more  than  sixty  days  before  the  suit  was 
begun.  Appellant  concedes  in  its  brief  that  the  fact  is  that 
the  suit  was  begun  after  the  sixty  days  grace  had  expired.  If 
til  ere  was  error  in  ^^^  overruling  the  motion  in  arrest  we  could 
not,  under  the  conceded  fact  in  the  case,  reverse  the  judgment 
on  that  account  in  the  face  of  the  statute,  section  865  of  the 
Hevised  Statutes  of  1899,  because  it  is  not  an  error  materially 
affecting  the  merits  of  the  action. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

All  concur. 


A  Fire  Insurance  Company,  in  the  absence  of  fraud  or  rlesio^n,  i3 
not  relieved  from  liability  by  the  negligence  of  the  insured  or  his 
servants:  Pool  v.  Milwaukee  Ins.  Co.,  91  Wis.  530,  51  Am.  St.  Eep. 
919,  65  N.  W.  54;  Angier  v.  Western  Assur.  Co.,  10  S.  Dale.  82,  6(5 
Am.  St.  Eep.  685,  71  N.  W.  761.  The  temporary  absence  of  a  watch- 
man from  the  insured  premises  does  not  avoid  an  insurance  policy, 
if  it  does  not  expressly  so  declare:  McGannon  v.  Michigan  etc.  Fire 
Ins.  Co.,  127  Mich.  636,  89  Am.  St.  Eep.  501,  87  N.  W.  61.  A  loss 
caused  by  his  fault  or  negligence  is  within  the  protection  of  tho 
policv:  Eankin  v.  Amazon  Ins.  Co.,  89  Cal.  203,  23  Am.  St.  Eep. 
460,  26  Pac.  872. 
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STATE  V.  Jo:^;rES. 

[171  Mo.  401,  71   S.  W.   680.] 

IN  AN  INDICTMENT  for  Arson  in  the  First  Degree,  It  is  not 
Necessary  to  name  the  person  or  persons  who  were  in  the  house  when 
the  crinre  wa^s/  committed,     (p.  787.) 

ARSON — Variance. — Where  an  indictment  charges  the  defend- 
ant with  arson  in  burning  the  dwelling-house  of  J.  P.  F.,  a  variance 
or  failure  of  proof  is  not  presented  by  evidence  showing  that  the 
upper  part  of  the  house  was  occupied  by  the  person  stated  and  a 
portion  of  the  lower  rooms  were  used  as  a  drugstore,     (p.  787.) 

APPELLATE  PRACTICE.— An  Error  Committed  at  the  Sug- 
gestion of  the  Accused  in  a  criminal  trial  does  not  afford  him  any 
cause  of  complaint,     (p.  787.) 

EVIDENCE.— Confessions  of  a  Person  Accused  of  Crime  can- 
not be  excluded  merely  because  he  testifies  that  they  were  obtained 
by  duress  or  promise  of  immunity,  where  his  testimony  on  this  sub- 
ject is  contradicted  by  that  of  other  witnesses,     (p.  788.) 

EVIDENCE.— A  Confession  to  be  Inadmissible  must  be  made 
to  an  officer  of  the  law  in  consequence  of  improper  influence  exerted 
by  him,  and  if  no  threats  of  harm  or  promise  of  worldly  advantage 
is  made  by  him  or  by  the  master  of  the  accused  when  directly  con- 
cerned, the  confession  is  admissible,     (p.  788.) 

EVIDENCE— Confessions— Preliminary  Testimony.— The  court 
should  make  a  preliminary  investigation  of  the  circumstances  iu 
which  a  confession  was  made  before  permitting  it  to  go  to  the  jury, 
and  these  circumstances  should  be  submitted  to  the  jury  along  with 
the  confession,  where  the  court  deems  it  admissible  and  they  re- 
quired to  find  whether  it  was  made  voluntarily.      (p.  788.) 

EVIDENCE  of  Other  Crimes  is  Admissible  when  it  tends  to 
prove  the  one  under  investigation,     (p.  789.) 

J.  G.  Slate,  for  the  appellant. 

Edward  C.  Crowe,  attorney  general,  for  the  state. 

^^'*  GANTT,  P.  J.  From  a  conviction  of  arson  in  Spring 
Garden,  Miller  county,  Missouri,  on  the  night  of  January  7, 
1901,  the  defendant  prosecutes  this  appeal.  The  prosecution 
is  by  information  filed  by  the  prosecuting  attorney. 

The  defendant  is  not  represented  in  this  court  and  conse- 
quently we  have  been  compelled  to  read  the  entire  record  to 
ascertain  what  errors  he  relies  on  for  reversal.  The  informa- 
tion charges  that  "at  the  county  of  Miller,  in  this  state,  on 
the  seventh  day  of  January,  A.  D.  1901,  the  defendant,  T.ouis 
C.  Jones,  unlawfully,  willfully,  feloniously  and  maliciously  did 
set  fire  to  and  burn  a  certain  dwelling-house  of  one  James  P. 
Thompson,  there  situate,  in  which  said  dwelling-house  there 
v;as  tlien  and  there  a  human  being;  against  the  peace  and 
dignitv  of  the  state." 
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The  information  charges  arson  in  the  first  degree,  as  section 
3  871  of  the  Eevised  Statutes  of  1899  provides  that:  "Every 
person  who  shall  willfully  set  fire  to  or  hurn  any  dwelling- 
Louse  in  which  there  shall  he  at  the  time  some  human  heing 
....  sliall,  upon  conviction,  be  adjudged  guilty  of  arson 
in  the  first  degree."  It  was  not  necessary  to  name  in  the 
information  the  person  or  persons  who  were  in  the  house  at 
the  time  the  crime  was  committed:  State  v.  Aguila,  14  Mo. 
130 ;  State  v.  Hayes,  78  Mo.  313. 

The  testimony  established  that  the  second  or  upstairs  story 
of  the  dwelling-house  which  defendant  was  ***^^  charged  with 
burning  was  occupied  by  James  P.  Thompson  and  wife  as 
their  dwelling,  and  also  by  some  students,  and  a  portion  of  the 
lower  rooms  by  Dr.  Devilbiss  as  a  drugstore,  and  was  situated 
at  the  village  of  Spring  Garden  in  Miller  county.  The  fact 
that  the  lower  part  was  devoted  to  the  drug  business  and  only 
the  upper  portion  was  occupied  as  a  dwelling-house,  did  not 
constitute  a  variance  or  failure  of  proof.  As  it  appeared  that 
a  portion  of  the  same  building  was  occupied  as  a  dwelling- 
house  and  that  at  the  time  the  offense  was  committed  Thompson 
and  his  wife  were  sleeping  therein,  it  fell  clearly  within  the 
letter  and  meaning  of  the  law  although  a  part  was  used  for 
the  drugstore:  State  v.  Jones,  106  Mo.  310,  17  S.  W.  366; 
People  V.  Orcutt,  1  Park.  Cr.  Pep.  252. 

The  trial  court  excluded  evidence  that  the  students  also 
were  in  the  house  at  the  time  defendant  set  fire  to  it,  and  in 
this  erred,  but  as  it  was  at  the  request  of  defendant  it  does 
not,  of  course,  afford  him  any  ground  for  complaint. 

2.  The  defendant  made  a  written  confession,  and  also  testi- 
fied on  the  preliminary  trial  of  one  K.  P.  Wadley,  who  was 
jointly  charged  with  the  offense,  wherein  he  confessed  that,  at 
the  instigation  of  Wadley  and  for  the  promise  of  twenty-five 
dollars,  he  set  fire  to  Wadley's  house  on  the  same  night,  and 
then  fired  the  Thompson  residence  to  distract  attention.  After 
setting  both  houses  afire  he  fled,  took  Mr.  Hodge's  horse  from 
Lumpkin's  stable,  and  rode  it  to  within  two  miles  of  Jefferson 
Cit}',  and  abandoned  it,  and  walked  into  the  city,  where  he 
was  arrested  next  evening  by  the  constable,  'Mr.  Al.  Smith. 
Defendant  sought  to  exclude  these  confessions  and  admissions, 
but  after  a  most  patient  preliminary  examination  in  the  ab- 
sence of  the  jury  the  circuit  court  admitted  them,  and  its 
ruling  was  clearly  right. 

Outside  of  defendant's  uncorroliorated  evidence  that  he  was 
induced  by  Mr,  Son  to  make  the  confession  by  threats  of  a 
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mob,  and  a  promise  of  discharge  if  he  would  make  it,  the 
testimony  showed  his  confession  was  ^^^  entirely  voluntary. 
Son  was  not  the  officer  in  charge  of  him,  nor  present  when  he 
confessed  before  Justice  Winston.  Constable  Smith,  Sheriff 
Henderson  and  the  justice  all  concur  in  testifying  that  no  im- 
munity was  promised  defendant  to  induce  him  to  confess  and 
it  has  never  been  ruled  that  merely  because  the  defendant  con- 
cluded to  swear  that  his  confession  was  obtained  by  duress 
or  promise  of  immunity  the  confession  must  be  excluded. 
Prima  facie,  the  confessions  and  admissions  were  admissil^le, 
and  unless  they  were  shown  to  have  been  obtained  by  promises 
of  clemency  or  extorted  by  fear  of  violence  from  a  mob,  they 
should  have  been  received  in  evidence:  State  v.  Patterson,  73 
Mo.  695,  and  cases  cited.  The  trial  court  pursued  the  approved 
course  in  making  a  preliminary  investigation  of  the  circum- 
stances in  which  the  confession  was  made  before  permitting 
it  to  go  to  the  jury.  At  the  time  defendant  testifies  that 
Son  made  the  promises  of  leniency  to  him,  Son  was  not  in 
charge  of  him  as  an  officer.  Son  had  not  arrested  him.  He 
liad  been  apprehended  by  Constable  Smith,  and  was  in  Smith's 
charge,  and  Smith  and  defendant  agree  that  neither  Smith 
nor  Henderson,  the  sheriff  of  Cole  county,  made  any  promises 
to  him. 

It  was  ruled  in  State  v.  Patterson,  73  Mo.  695,  that  it  is 
now  the  settled  law  that  a  confession  to  be  inadmissible  must 
be  made  to  an  officer  of  the  law  in  conseqvience  of  improper 
influences  exerted  by  him,  and  if  no  threats  of  harm  or  promise 
of  worldly  advantage  be  made  by  such  official,  or  by  the  master 
of  the  accused  when  directly  concerned,  the  confession  is  ad- 
missible. It  was  moreover  fully  established  that  the  justice  of 
the  peace,  on  Wadley's  preliminary  trial,  advised  defendant 
of  his  right  not  to  testify  to  anything  that  would  incriminate 
him,  and  Wadley's  counsel  also  advised  him  to  that  effect,  and 
he  said  he  understood  that,  and  yet  testified  that  he  set  fire  to 
the  two  houses. 

The  fact  that  defendant  testified  he  made  the  confession  under 
a  promise  of  discharge  or  through  fear  of  a  mob  did  not  over- 
come the  prima  facie  case  and  the  '***'  testimony  of  the  officers. 
He  had  the  full  benefit  of  his  evidence  before  the  jury. 

The  court  properly  required  that  all  the  circumstances  at- 
tending the  confession  should  be  proven  to  the  jury,  and  then 
submitted  the  confession  along  with  all  these  facts  to  the  jury, 
and  required  them  to  find  whether  the  defendant  in  fact  made 
the  confession  voluntarily:  State  v.  Brennan,  164  Mo.  487,  65 
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S.  W.  325;  State  v.  McKenzie,  lU  Mo.  40,  45  S.  W.  1117; 
State  V.  Patterson,  73  Mo.  695.  The  confession  established 
defendant's  guilt  bej-ond  all  question  and  was  corroborated. 

The  court,  however,  should  have  permitted  the  confession  of 
defendant  that  he  burned  Wadley's  house  that  same  night  as 
a  part  of  the  same  scheme,  and  also  that  he  took  Hodge's 
horse.  Evidence  of  other  crimes  is  admissible  where  it  tends 
to  prove  the  one  under  investigation.  This  is  now  well- 
established  law:  People  v.  Jones,  123  Cal.  65,  55  Pac.  698;  3 
C3'clopedia  of  Law  and  Procedure,  1007,  and  cases  cited. 

The  court  gave  an  exceedingly  liberal  set  of  instructions  in 
behalf  of  defendant,  both  as  to  the  confessions  and  alibi.  The 
prosecuting  attorney's  remarks  were  not  out  of  the  record. 
The  evidence  was  ample  to  justify  the  verdict,  and  no  error 
appearing,  the  judgment  is  affirmed. 

All  concur. 


Ai'son. — What  constitutes  arson  is  considered  in  the  monographic 
note  to  Mary  v.  State,  81  Am.  Dec.  65-76.  What  is  a  house  as  used 
in  the  law  defining  arson  is  considered  in  the  monographic  note  to 
Carter  v.  State,  71  Am.  St.  Eep.  266-269.  In  indictments  for  ar- 
son, the  house  should  not  be  described  as  the  house  of  two  persons 
who  occupy  separate  portions  of  it,  for  that  would  indicate  a  joint 
tenancy.  Each  apartment  occupied  in  severalty  should  be  treated 
as  a  separate  house:   State  v.  Toole,  29  Conn.  342,  76  Am.  Dec.  602. 

Cnnfcssions  as  Evidence  are  considered  in  the  monographic  notis. 
to  Daniels  v.  State,  6  Am.  St.  Eep.  242-251;  Nolan  v.  State,  46  Am. 
Eep.  253-260;  Heldt  v.  State,  57  Am.  Eep.  839-842;  State  v.  Cliffoid, 
41  Am.  St.  Eep.  522-524.  To  be  admissible  in  evidence,  confessionf? 
must  be  voluntary:  See  Sweat-Box  Case,  80  Miss.  592,  92  Am.  St. 
Eep.  607,  32  South.  9.  And  to  be  voluntary,  they  must  not  be  ex- 
torted by  threats,  or  obtained  by  any  direct  or  implied  promise  re- 
lating to  some  benefit  to  be  derived  bv  the  prisoner  in  the  criminal 
prosecution:  Bullock  v.  State,  65  K  j.  L.  557,  47  Atl.  62,  86  Am. 
St.  Eep.  668,  and  eases  cited  in  the  cross-reference  note  thereto; 
State  v.  Storms,  113  Iowa,  385,  85  N.  W.  610,  86  Am.  St.  Eep.  380, 
and  cases  cited  in  the  cross-reference  note  thereto.  The  court  should 
conduct  a  preliminary  investigation,  before  admitting  a  confession 
in  evidence,  if  requested  by  the  defendant,  to  determine  its  compe- 
tency: Ellis  V.  State,  65  M"iss.  44,  7  Am.  St.  Eep.  634,  3  South.  188. 
See,  in  this  connection,  the  two  cases  last  cited. 
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KXOLLEXBEEG    v.    NIXON. 

[171  Mo.   445,   72   S.   W.  41.] 

TRUST  DEED — Right  of  Redemption  from.  One  who  ac- 
quires the  interest  of  a  grantor  who  has  executed  a  deed  of  trust 
has  the  right  to  pay  off  the  indebtedness  secured  thereby,     (p.  793.) 

TENDER— Effect  of  upon  Trust  Deed  to  Secure  a  Debt.— A 
tender  after  due  of  the  debt  secured  by  a  trust  deed  stops  the  run- 
ning of  interest,  but  does  not  extinguish  the  title  held  by  the  trustee 
nor  authorize  a  court  of  equity  to  compel  its  release  unless  the  tender 
is  kept  good.     (p.  797.) 

J.  J.  Henderson  and  E.  B.  Kellcrman,  for  the  appellant. 

J.  P.  Xixon,  for  the  respondents. 

447  BUEGESS,  J.  On  April  8,  1892,  one  Clara  B.  Hoag- 
land  was  the  owner  of  the  northwest  quarter  of  the  northwest 
quarter  of  section  11,  in  township  33,  range  16,  in  Laclede 
county,  at  which  time  she  was  indebted  to  one  Augustus 
C'raemer  in  the  sum  of  two  hundred  dollars,  evidenced  hy  her 
three  promissory  notes  of  that  date,  one  for  the  sum  of  fifty 
dollars,  due  January  1,  1893,  one  for  the  sum  of  fifty  dollars, 
due  August  1,  1893,  and  one  for  one  hundred  dollars,  due 
January  1,  1894,  all  bearing  interest  at  the  rate  of  eight 
per  cent  per  annum  from  date.  And  for  the  purpose  of  secur- 
ing the  payment  of  said  notes,  Clara  B.  Hoagland,  her  hus- 
band, S.  G.  Hoagland,  joining  with  her,  on  April  8,  1892, 
made  and  executed  to  one  M.  F.  Kellerman,  as  trustee  for  the 
use  of  said  Creamer,  a  deed  of  trust  on  said  land  to  secure 
their  payment. 

On  September  7,  1894,  Clara  B.  Hoagland  and  her  husband 
conveyed  said  land  to  M.  M.  Phillips,  subject  to  said  deed  of 
trust  to  Kellerman,  and  for  the  balance  of  the  purchase  money, 
to  wit,  sixty  dollars,  M,  M.  Phillips  on  the  same  day  made, 
executed  and  delivered  to  S.  G.  Hoagland  his  promissory  note, 
due  one  year  after  date  with  interest  from  maturity  at  eight 
per  cent  per  annum,  and,  to  secure  the  payment  thereof,  made, 
executed  and  delivered  to  one  W.  I.  AVallace,  as  trustee,  for  the 
use  of  said  Hoagland,  a  deed  of  trust,  dated  September  14, 
1894,  on  said  land,  which  said  deed  of  trust  was  duly  recorded 
in  said  coimty.  It  specified  that  it  was  subject  to  the  deed  of 
trust  made  to  Kellerman.  Said  M.  M.  Phillips  having  failed 
to  pay  the  said  last-mentioned  note  when  the  same  became 
cine,  and  the  conditions  in  said  deed  being  broken,  at  the  re- 
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quest  of  the  legal  holder  and  owner  of  said  note  said  "W.  I. 
"Wallace,  trustee,  advertised  said  land  for  sale  under  said  deed 
of  trust  according  to  the  terms  thereof,  and  on  October  25, 
1895,  sold  said  land,  and  John  J.  Henderson,  '*'**  being  the 
highest  and  best  bidder,  became  the  purchaser  thereof  and  re- 
ceived a  deed  therefor  from  said  trustee,  which  was  duly  re- 
corded in  the  recorder's  office  of  said  county.  In  the  mean- 
time, the  defendant,  James  P.  Xixon,  had,  by  transfer,  become 
the  holder  and  owner  of  said  three  notes  executed  by  said  Clara 
B.  Hoagland  to  said  Augustus  Craemer,  and  the  defendant, 
Harvey  Bowman,  to  wit,  on  the  twenty-seventh  day  of  Febru- 
ary, 1897,  had  purchased  of  A.  M.  Phillips,  widow  of  ll.  M. 
Phillips,  her  equity  rights  in  said  land,  receiving  a  quitclaim 
deed  therefor,  in  which  it  is  provided :  "This  deed  is  made  sub- 
ject to  a  deed  of  trust  of  two  hundred  dollars  which  grantee 
assumes." 

On  the  twentieth  day  of  December,  1898,  said  John  J.  Hen- 
derson and  wife  sold  and  conveyed  said  land  to  the  plaintiff, 
Frederick  W.  Knollenberg,  by  deed,  subject  to  the  deed  of 
trust  from  Clara  B.  Hoagland  to  Augustus  Craemer  for  two 
hundred  dollars,  in  which  said  deed  it  is  recited  that  "the 
party  of  the  second  part  [Knollenberg]  on  the  accepting  this 
deed,  agrees  to  assume  the  payment  of  a  mortgage  to  the 
amount  of  two  hundred  dollars  in  favor  of  J.  P.  Nixon  and 
one  year's  interest  on  same."  Payments  on  said  notes  so  held 
by  respondent  Nixon,  as  assignee,  had  been  made  from  time 
to  time,  as  follows:  By  Clara  B.  Hoagland,  the  interest  of 
said  notes  up  to  September  7,  1894;  by  M.  M.  Phillips,  ten 
dollars  November  25,  1895;  fifteen  dollars  December  21,  1895; 
ten  dollars  September  5,  1896;  and  by  the  defendant  Harvey 
Bowman,  the  sum  of  one  hundred  dollars. 

After  plaintiff  became  the  owner  of  said  land,  he  being  a 
resident  of  Quincy,  Illinois,  he  addressed  several  letters  to  de- 
fendant Nixon,  with  notice  to  "return  if  not  called  for"  on  the 
back  thereof,  requesting  him  to  furnish  him  the  amount  of 
the  principal  and  interest  due  on  said  notes,  as  he  desired  to 
pay  them  off  and  clear  up  the  title  to  said  land.  To  these  in- 
([uiries  Nixon  made  no  reply.  The  evidence  shows  that 
shortly  after  J.  J.  Henderson  became  the  purchaser  of  said 
hmd  he  ^^^  addressed  similar  inquiries  to  said  Nixon,  in- 
forming him  of  his  desire  to  pay  off  said  debt  and  interest, 

and  received  no  reply  thereto.     Afterward,  on  the day  of 

I'ebruary,  Nixon,  under  an  arrangement  with  said  Bowman, 
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knowing  that  both  this  plaintiff  as  well  as  said  Henderson  were 
ready  to  pay  off  his  encumbrance  on  said  land,  without  their 
knowing  anything  about  it,  advertised  it  for  sale,  under  the 
Hoagland  deed  of  trust,  but  advertised  it  to  be  sold  by  E.  B. 
Kellerman  instead  of  M.  F.  Kellerman. 

On  the  day  the  land  was  so  advertised  to  be  sold,  the  plain- 
tiff by  his  agent,  J.  J.  Henderson,  appeared  and  after  vainly 
applying  to  said  Nixon  for  a  statement  of  the  amount  of  prin- 
cipal and  interest  due  on  said  notes,  and  announcing  his  wish 
to  pay  off  the  same,  he  then  and  there  made  to  said  Xixon  in 
the  presence  of  said  Bowman,  a  tender,  and  counted  out  and 
offered  to  pay  him  in  lawful  money  of  the  United  States  the 
sum  of  two  hundred  and  eighty-six  and  twenty-five  one-hun- 
dredths  dollars,  in  full  payment  of  said  notes  and  interest, 
demanded  the  surrender  of  the  same  and  the  release  and  dis- 
ci large  of  said  deed  of  trust,  but  said  Nixon  refused  to  re- 
ceive the  same  and  to  surrender  said  notes  and  cancel  said 
deed  of  trust.  It  is  not  pretended  by  defendant  but  that  the 
said  sum  of  two  hundred  and  eighty-six  and  twenty-five  one-hun- 
drcdths  dollars  was  in  excess  of  the  amount  of  principal  and 
interest  then  due  on  said  notes,  but  the  excuse  offered  by  JNiixon 
for  not  accepting  same  was  that  he  wanted  his  friend  Bowman 
to  have  the  benefit  of  the  thirty-five  dollars  paid  by  Mrs,  M.  M. 
Phillips  on  the  notes. 

The  prayer  of  the  petition  is  that  the  liens  of  said  deed  of 
trust  on  said  land  be  declared  to  be  released,  that  in  the  mean- 
time said  defendants  be  restrained  and  enjoined  from  exposing 
said  land  to  sale  under  said  deed  of  trust,  and  for  such  other 
and  further  orders,  judgments  and  decrees  in  the  premises  as 
the  facts  demand,  and  for  general  relief. 

The  trial  resulted  in  a  judgment  in  favor  of  defendants, 
from  which  plaintiff,  after  motion  for  new  '*^^  trial  being 
presented  and  overruled,  appeals. 

As  J.  J,  Henderson  acquired  all  of  the  equity  of  M.  M, 
Phillips  in  the  land  in  controversy  by  purcliase  at  the  sale 
made  by  W.  I,  Wallace,  trustee,  on  October  25,  1898,  and  had 
the  legal  title  to  said  land  subject  to  the  deed  of  trust  then 
held  by  defendant  Nixon,  when  Knollenberg  purchased  from 
him,  Henderson,  it  was  subject  to  said  deed  of  trust  and  he  had 
the  right  to  pay  off  the  debt  and  interest  to  defendant  Nixon 
who  then  held  the  notes  secured  by  it  and  have  the  land  re- 
leased from  the  mortgage  lien.  There  can  be  no  question  with 
respect  to  the  right  of  Phillips  to   redeem  the  land  at  any 
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time  before  its  sale  under  the  deed  of  trust,  and  as  plaintiff 
acquired  his  interest  in  the  land  he  acquired  the  same  right  that 
Phillips  had :  Lapsley  v.  Howard,  119  Mo.  489,  24  S.  W.  1020 ; 
Wolz  V.  Parker,  134  Mo.  459,  35  S.  W.  1049.  And  the  evi- 
dence showed  that  plaintiff,  before  the  institution  of  this  suit, 
tendered  to  defendants  Nixon  and  Bowman,  who  then  held  the 
notes  as  owners  thereof,  more  than  the  amount  that  was  due 
upon  them  and  demanded  the  release  of  the  deed  of  trust,  but 
that  they  refused  to  accept  the  tender  unless  it  was  increased 
to  a  sufficient  amount  to  include  thirty-five  dollars  claimed 
to  have  been  paid  by  Mrs.  Phillips  for  the  benefit  of  defendant 
BoTVTuan.  The  evidence,  however,  to  support  this  claim  was 
very  unsatisfactory,  and  was  ignored  by  the  court  in  estimating 
the  amount  due  upon  the  notes  at  the  time  of  the  trial  which 
was  held  by  it  to  be  sufficient  to  cover  debt,  interest  and  costs 
in  advertising  the  land  for  sale. 

The  question,  then,  is  with  respect  to  the  effect  of  the  ten- 
der upon  the  lien  of  the  deed  of  trust  upon  the  land — that  is, 
whether  it  released  the  lien  or  only  stopped  the  running  of  in- 
terest on  the  notes  secured  by  it. 

In  Thornton  v.  National  Exchange  Bank,  71  Mo.  221,  it  was 
held  by  this  court  in  a  per  curiam  opinion  that  the  release  of 
c  deed  of  trust  given  to  secure  the  payment  of  one-half  of 
several  notes  held  by  different  persons,  executed  by  the  mort- 
gagor's husband  and  another  person,  to  secure  whose  liability 
a  similar  deed  ^^^  of  trust  was  also  given,  was  dis&harged  as 
to  one  of  such  notes  by  the  unaccepted  tender  of  half  of  the 
amount  of  such  notes.  That  case  is  cited  with  approval  in 
the  sul::sequent  cases  of  McClung  v.  Missouri  Trust  Co.,  137 
Mo.  106,  38  S.  W.  578,  and  in  Campbell  v.  Seeley,  38  Mo. 
App.  298.  See,  also,  Crain  v.  McGoon,  86  Ilk  431,  29  Am. 
Rep.  37.  But  as  to  whether  or  not  a  tender  of  the  amount 
due  upon  a  debt  secured  by  a  deed  of  trust  or  mortgage  upon 
real  estate  made  after  the  debt  becomes  due  and  before  sale  of 
the  property  under  such  deed  of  trust,  releases  the  mortgage 
lien  or  not,  the  authorities  are  in  great  conflict.  At  common 
law  the  rule  is  that  such  tender  does  not  discharge  the  mortgage 
lien,  but  stops  the  running  of  interest  upon  the  debt  from  that 
time:  13  Am.  &  Eng.  Ency.  of  Law,  873;  1  Jones  on  Mort- 
gages, 4th  ed.,  sec.  892;  1  Pingrey  on  Mortgages,  see.  1112; 
McClung  V.  Missouri  Trust  Co.,  137  Mo.  106,  38  S.  W.  578, 
and  authorities  cited;  Hudson  v.  Glencoe  Gravel  Co.,  140  Mo. 
103,  62  Am.  St.  Pep.  722,  41  S.  W.  450. 
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But,  as  a  general  rule,  in  those  states  where  the  mortgage  is 
only  a  lien,  as  in  this  state,  the  mortgagee,  after  condition 
broken,  may  recover  in  ejectment  the  mortgaged  land  if  the 
debt,  interest  and  cost  be  not  paid  before  judgment,  yet  when 
paid,  or  tendered,  even  after  suit  brought,  if  before  judgment, 
the  lien  is  extinguished  and  operates  to  defeat  his  right  to 
the  possession,  and  no  reconveyance  is  necessary  in  order  to 
reinvest  in  the  mortgagor  the  title  or  right  to  the  possession. 
When  the  tender  is  made  the  mortgagee's  right  to  the  posses- 
sion is  terminated:  Kortright  v.  Cady,  21  N".  Y.  343,  78  Am. 
Dec.  145;  Potts  v.  Plaisted,  30  Mich.  149;  Van  Husan  v. 
Kanouse,  13  Mich.  303;  Caruthers  v.  Humphrey,  12  Mich.  270; 
Moynahan  v.  Moore,  9  Mich.  9,  77  Am.  Dec.  468;  Bailey  v. 
Metcalf,  6  K  H.  156;  Eobinson  v.  Leavitt,  7  N.  H.  73;  Salinas 
&  Son  V.  Ellis,  26  S.  C.  373,  2  S.  E.  121;  McCellan  v.  Coffin, 
93  Ind.  456. 

In  Kortright  v.  Cady,  21  N".  Y.  366,  78  Am.  Dec.  145,  it 
is  said :  "The  proposition  that  a  tender  of  the  money  due  on 
a  mortgage,  made  at  any  time  before  a  foreclosure,  discharges 
the  lien,  is  the  logical  result  of  ***^  premises  which  are  ad- 
mitted to  be  true.  These  are,  that  the  mortgagor  has  the  same 
right  after  as  before  a  default  to  pay  his  debt,  and  so  clear  his 
estate  from  the  encumbrance;  and  that  payment  being  actually 
made,  the  lien  thereby  becomes  extinct.  We  have,  then,  only 
to  apply  an  admitted  principle  in  the  law  of  tender,  which  is, 
that  tender  is  equivalent  to  payment  as  to  all  things  which  are 
incidental  and  accessorial  to  the  debt.  The  creditor,  by  refus- 
ing to  accept,  does  not  forfeit  his  right  to  the  very  thing  ten- 
dered, but  he  does  lose  all  collateral  benefits  or  securities :  Coit 
V.  Houston,  3  Johns.  Cas.  243;  Eaymond  v.  Bearnard,  12 
Johns,  274,  7  Am.  Dec.  317;  Dunham  v.  Jackson,  6  Wend. 
22;  Hunter  v.  La  Conte,  6  Cow.  728;  Coggs  v.  Bernard,  2 
Ld.  Eaym.  916.  Thus,  after  the  tender  of  a  money  debt,  fol- 
lowed by  payment  into  court,  interests  and  costs  cannot  be 
recovered.  The  instantaneous  effect  is  to  discharge  any  col- 
lateral lien,  as  a  pledge  of  goods  or  the  right  of  distress.  It 
is  not  denied  that  the  same  principle  applies  to  a  mortgage,  if 
the  tender  be  made  at  the  very  time  when  the  money  is  due. 
If  the  creditor  refuses,  he  justly  loses  his  security.  It  is  im- 
possible to  hold  otherwise  although  the  tender  be  made  after- 
ward, unless  we  also  say  that  the  mortgage,  which  was  before 
a  mere  security,  becomes  a  freehold  estate  by  reason  of  the 
default.     That  this  is  not  true  has  been  sufficiently  shown. 
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It  is  said  that  mortgagees  will  be  put  to  great  inconveniences 
if  at  any  period,  however  distant  from  the  time  of  maturity, 
they  must  know  the  amount  of  the  debt  and  accept  a  tender  on 
peril  of  losing  their  security.  The  force  of  this  argument  is 
not  perceived.  As  a  tender  must  be  unqualified  by  any  condi- 
tions, there  can  never  be  any  good  reason  for  not  accepting 
the  sum  offered,  whether  it  be  offered  when  it  is  due  or  after- 
ward. By  accepting  the  tender,  the  creditor  loses  nothing  and 
incurs  no  hazard.  If  the  sum  be  insufficient,  the  security  re- 
mains. It  is  only  by  refusing,  that  any  inconvenience  can 
possibly  arise.  But,  whatever  may  be  the  consequences  of 
refusal,  the  creditor  may  justly  charge  them  to  his  own  folly." 

The  question  was  first  before  this  court  in  Olmstead  '*^^  v. 
Tarsney,  69  Mo.  399,  wherein  it  is  said :  "A  tender  by  the 
debtor  to  the  mortgagee  on  the  law  day  will  undoubtedly  dis- 
charge the  lien  of  the  mortgage;  and  it  has  been  repeatedly 
decided  that  a  tender  by  the  debtor  to  a  mortgagee  of  the 
amount  of  his  debt  after  the  law  day,  at  any  time  before  fore- 
closure, will  discharge  the  lien  of  the  mortgage.''  But  in  Hud- 
son V.  Glencoe  Gravel  Co.,  140  Mo.  103,  62  Am.  St.  Rep.  722, 
41  S.  W.  450,  it  was  held  that  a  tender,  after  maturity  of  the 
debt  secured  by  deed  of  trust  on  land,  does  not  extinguish  the 
lien.  The  same  general  rule  was  announced  in  McClung  v. 
Missouri  Trust  Co.,  137  Mo.  106,  38  S.  W.  578. 

Landis  v.  Saxton,  89  Mo.  375,  1  S.  W.  359,  goes  further,  and 
holds  that  in  order  to  defeat  the  lien  of  a  mortgage  the  tender 
must  not  only  be  made  but  must  be  kept  up.  That  action  was 
not.  however,  for  the  purpose  of  declaring  a  mortgage  lien  for- 
feited, but  was  for  the  purpose  of  having  declared  paid  a  note 
for  the  sum  of  fifteen  thousand  dollars  which  plaintiff  had  exe- 
cuted to  Paxton  and  secured  by  deed  of  trust  upon  real  prop- 
erty, and  plaintiff  sued  to  have  it  declared  paid  and  the  deed 
of  trust  satisfied,  upon  the  ground  that  all  of  the  debt  and  in- 
terest had  been  paid  prior  to  June  10,  1881,  except  six  thousand 
two  hundred  dollars,  at  which  time  plaintiff  tendered  to  Paxton 
that  sum,  being,  as  he  claimed,  the  balance  due  on  said  note, 
but  which  was  refused  by  Paxton.  The  tender  was  not  kept 
up.  It  was  held  under  section  1008  of  the  Eevised  Statutes  of 
1879,  which  provides  that,  "where  tender  and  no  deposit  shall 
be  made,  as  provided  in  the  preceding  section,  the  tender  shall 
only  have  the  effect,  in  law,  to  prevent  the  running  of  interest 
or  accumulation  of  damages  from  and  after  the  time  such 
tender  was  made";  that  the  only  effect  of  the  tender,  if  suffi- 
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cient  in  amount,  was  to  stop  the  running  of  interest.  The 
court  said:  "The  tender  cannot  have  the  effect  to  deprive  the 
defendant  of  his  security  created  by  the  deed  of  trust  for  so 
much  as  may  be  found  due  at  the  time  the  tender  was  made. 
Authorities  cited  do  say  that  where  a  tender  has  been  made  of 
the  amount  due  it  discharges  the  lien,  still,  without  regard  to 
the  statute,  a  court  of  equity  Avould  not  ***'*  decree  affirmative 
relief,  such  as  the  release  or  satisfaction  of  a  mortgage  or  deed 
Ox  trust  or  other  lien  without  payment  of  the  amount  due  at 
the  date  of  the  tender.  A  party  who  seeks  equitable  relief 
must  do  equity.  Until  plaintiff  does  make  such  payment  he 
cannot  have  tlie  deed  of  trust  declared  satisfied  as  prayed  for  in 
his  petition :  Tuthill  v.  Morris,  81  N".  Y.  98 ;  Cowles  v.  Marble, 
37  Mich,  158.  But  so  far  as  this  case  is  concerned,  the  stat- 
ute before  quoted  is  conclusive,  and  as  before  stated  the  only 
effect  of  the  tender  was  to  stop  the  running  of  interest."  To 
the  same  effect  are  Grain  v.  McGoon,  86  111.  431,  29  Am.  Ecp. 
37;  Matthews  v.  Lindsay,  20  Fla.  962;  Cowles  v.  Marble,  37 
Mich.  158. 

In  Tuthill  V.  Morris,  81  N".  Y.  94,  it  is  said:  "A  party  com- 
ing into  equity  for  affirmiative  relief  must  himself  do  equity, 
and  this  would  require  that  he  pay  the  debt  secured  by  tlie 
mortgage,  and  the  costs  and  interest,  at  least  up  to  the  time 
of  the  tender.  There  can  be  no  pretense  of  any  equity  in 
depriving  the  creditor  of  his  security  for  his  entire  debt,  by 
way  of  penalty  for  having  declined  to  receive  payment  when 
offered.  The  most  that  could  be  equitably  claimed  would  be  to 
relieve  the  debtor  from  the  payment  of  interest  and  costs  sub- 
sequently accruing,  and  to  entitle  him  to  this  relief,  he  should 
have  kept  his  tender  good  from  the  time  it  was  made.  If  any 
further  advantage  is  gained  by  a  tender  of  the  mortgage  debt, 
it  must  rest  on  strict  legal  rather  than  on  equitable  principles. 
The  circumstance  that  a  security  has  become  or  is  invalid  in 
law,  and  could  not  be  enforced,  even  in  equity,  does  not  entitle 
a  party  -to  come  into  a  court  of  equity,  and  have  it  decreed 
to  be  surrendered  or  extinguished,  without  paying  the  amount 
equitably  owing  thereon.  Even  securities  void  for  usury  would 
not  be  canceled  by  a  court  of  equity,  without  payment  of  the 
debt  with  legal  interest,  until,  by  statute,  it  was  otherwise  pro- 
vided. This  statute  does  not  change  the  general  principle  of 
equity,  but  on  the  contrary  recognizes  it,  by  excepting  cases: 
of  usury  from  its  operation.  On  this  ground,  even  '*^^  if  the 
alleged  tender  could  be  sustained,  the  plaintiff  was  not  entitled 
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to  a  decree  for  the  unconditional  extino:uishment  of  the  mort- 


It  thus  appears  that  this  court,  with  respect  to  the  effect  of 
a  tender  after  due  of  a  debt  secured  by  a  deed  of  trust  or 
mortgage,  adheres  to  the  common-law  rule — that  is,  its  only 
effect  is  to  stop  the  running  of  interest  on  the  debt  from  that 
time,  but  that  in  pursuance  of  statutory  enactment  (Eev.  Stats. 
1889,  sees.  2937,  2938),  and  upon  principles  of  equity,  it  has 
gone  further,  and  holds  that  in  order  that  the  tender  may 
extinguish  the  mortgage  lien  it  must  be  kept  up  (Landis  v. 
Saxton,  89  Mo.  375,  1  S.  W.  359;  Hudson  v.  Glencoe  Gravel 
€o,,  110  Mo.  103,  62  Am.  St.  Eep.  722,  41  S.  W.  450),  which 
is  practically  much  the  same  thing  as  a  bill  in  equity  by  the 
mortgagor  or  those  holding  under  him  to  redeem. 

It  follows  that  there  is  no  such  thing  in  this  state  as  the 
forfeiture  of  the  lien  of  a  deed  of  trust,  or  mortgage,  by  ten- 
dering the  amount  due  which  is  secured  thereby,  although  re- 
fused by  the  holder  of  the  mortgage,  but  the  only  effect  of  such 
tender  is  to  stop  the  running  of  interest  after  that  time,  un- 
less the  tender  be  kept  up,  which  amounts  to  nothing  more  nor 
less  than  the  payment  of  the  mortgage  debt,  less  the  interest, 
from  the  time  of  the  tender,  for  if  by  the  tender  the  lien  is 
forfeited,  it  is  forfeited  eo  instante  and  cannot  be  reinstated  by 
keeping  up  the  tender. 

The  judgment  is  affirmed. 

All  concur. 


A  TemUr  of  the  Sum  Due,  principal  and  interest,  at  any  time  af- 
ter the  debt  falls  due,  but  before  suit  is  brought,  stops  the  interest 
tind  discharges  the  party  from  the  costs  of  a  subsequent  suit:  Mc- 
Calley  v.  Otey,  99  Ala.  584,  42  Am.  St.  Rep.  87,  12  South.  406.  The 
authorities  are  conflicting  as  to  whether  a  tender  of  the  amount  due 
on  a  mortgage  discharges  the  lien:  See  the  monographic  note  to 
Movnahan  v.  Moore,  77  Am.  Dec.  489-491;  Maxwell  v.  Moore,  95 
Ala.  166,  36  Am.  St.  Eep.  190,  10  South.  444;  Renard  v.  Clink,  94 
Mich.  1,  30  Am.  St.  Eep.  458,  51  N.  W.  692;  Moore  v.  Norman,  43 
Minn.  428,  19  Am.  St.  Eep.  247,  45  S.  W.  857.  In  Hudson  Bros.  Com- 
mission Co.  V.  Glencoe  Land  etc.  Co.,  140  Mo.  103,  62  Am.  St.  Eep. 
722,  41  S.  W.  450,  it  is  held  that  a  tender  made  after  the  maturitv 
of  notes  secured  by  a  deed  of  trust  or  mortgage  does  not  discharge 
its  lien.  It  has  no  greater  effect  on  the  security  than  on  the  debt. 
Hence,  if  the  tender  is  not  kept  good,  the  trustee  or  mortgagee  may 
proceed  to  sell  the  property. 
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STATE    V.    LEOXAED. 

[171  Mo.  622,  71  S.  W,  1017.] 

FORGERY  Consists  in  causing  a  writing  to  appear  of  some 
legal  efficiency  which,  in  truth,  it  does  not  possess.      (p.  798.) 

FORGERY.— The  Similitude  Between  the  Forged  and  the  Gen- 
uine Instrument  must  be  such  as  is  necessary,  or  reasonably  adapted 
to  accomplish  fraud,     (p.  799.) 

FORGERY— Undated  Railroad  Ticket.— When  a  railroad  tickr.t 
provides  on  its  face  that  it  shall  be  good  for  passage  when  officially 
dated,  a  ticket  without  such  date  or  with  the  date  erased  does  not 
bear  a  sufficient  resemblance  to  the  genuine  ticket  to  be  the  sub- 
ject of  forgery,     (pp.  799,  800.) 

NO  PART  OF  AN  INDICTMENT  can  be  Rejected  as  Surplus- 
age for  the  Purpose  of  Sustaining  a  Conviction  Under  It,  which,  if 
true,  shows  that  no  crime  was  committed.  On  the  contrary,  it  must 
be  accepted  as  an  admission  of  record  which  the  state  cannot  refute, 
(p.  801.) 

Thomas  B.  Harvey,  for  the  appellant. 

Edward  C.  Crowe,  attorney  general,  and  C.  D.  Corum,  for 
the  state. 

C25  YOX,  J.  The  appellant  in  this  case  was  indicted  in 
pursuance  of  section  2012  of  the  Revised  Statutes  of  1899, 
charged  with  having  in  his  possession  a  forged  railroad  ticket. 
His  trial  upon  this  indictment  resulted  in  a  conviction  and 
punishment  assessed  at  imprisonment  in  the  county  jail  for 
six  months.  ISTumerous  errors  are  complained  of  and  earnestly 
urged  as  causes  for  reversal  of  that  judgment. 

It  is  not  necessary  to  a  full  understanding  of  the  questions 
presented  to  copy  the  indictment.  The  ticket  charged  to  have 
been  forged  is  such  a  puzzle  that  a  copy  of  it,  in  this  opinion, 
would  not  add  any  light  to  the  discussion  of  the  matters  sub- 
mitted to  us  for  determination. 

It  is  first  contended  by  appellant  that  the  allegations  in  the 
indictment  are  so  repugnant  and  inconsistent  to  each  other  as 
to  have  warranted  the  court  in  sustaining  the  demurrer  to  the 
e^•idence  or  the  motion  in  arrest  of  judgment.  In  order  to 
apjily  the  proper  tests  as  to  the  sufficiency  of  this  indictment, 
it  is  Avcll  to  first  inquire  as  to  thi-^  act  by  which  forgery  is  com- 
mitted. It  is  elementary  that  the  act  of  forgery  consists  of 
causing  a  writing  to  a])pear  of  some  lig-al  dficacy,  which  in 
tJ'uth  it  does  not  possess,  as  by  giving  it  the  similitude  of  tlie 
gtnuine  instrument:  2  Bishop's  Xew  Criminal  Law,  8th  ed.,. 
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sec.  572.  There  must,  in  the  forged  instrument,  be  such  a 
resemblance  to  the  genuine,  as  is  reasonably  calculated  to  de- 
ceive or  mislead.  The  resemblance  need  not  be  exact,  but  the 
instrimient  must  be,  "prima  facie,"  fitted  to  pass  as  true. 
Bishop  further  says  in  discussing  this  question,  "that  the  close- 
ness of  similitude  where  similitude  is  required,  will  vary  some- 
what with  the  cases;  the  question  in  each  case  being  whether  or 
not,  in  the  particular  instance,  the  forgery  has  the  needful 
adaptation  to  accomplish  the  purposed  fraud":  2  Bishop's 
New  Criminal  Law,  8th  ed.,  sec.  592. 

**-^  Measured  by  these  principles,  we  see  that  there  must 
be  in  tlie  forged  instrument  a  sufficient  closeness  of  similitude 
to  the  genuine  instrument  as  is  necessary  or  reasonably  calcu- 
lated to  accomplish  the  fraud.  The  ticket  charged  to  have 
been  forged  or  altered,  which  it  is  further  charged  was  in  the 
possession  of  defendant,  is  set  out  according  to  its  tenor.  This 
ticket  provides  that  it  shall  be  good  for  passage  "when  officially 
dated."  It  also  provides  that  "any  alteration  whatever  of  this 
ticket  renders  it  void." 

We  take  it  that  it  is  clear  that  the  genuine  ticket  must  be 
officially  dated  and  must  not  have  any  material  alterations.  It 
must  also  follow  that  the  forged  ticket  must  have  the  appear- 
ance of  a  genuine  official  date,  for  without  the  official  date  it 
would  not  be  reasonably  calculated  to  deceive  or  mislead  any- 
one. As  was  said  by  witness  Lihon,  without  such  official  date 
the  ticket  would  be  void.  His  inability  to  state  whether  the 
conductor  would  accept  the  ticket  does  not  give  validity  to  it; 
if  its  validity  according  to  the  instrument  depended  upon  the 
official  date,  and  such  date  was  not  there,  it  would  be  very 
rare  that  any  frauds  could  be  perpetrated  with  any  such  ticket. 

Xow,  as  to  the  indictment :  It  sets  forth  the  tenor  of  the 
ticket,  and  it  contains  the  official  date.  Subsequently,  it  is 
charged  plainly  that  the  ticket,  "with  intent  to  injure  and  de- 
fraud was  altered,  forged  and  counterfeited,  in  this,  to  wit, 
that  the  date-stamp  upon  the  back  thereof  of  August  29,  A.  D. 
1899,  was  obliterated  and  erased."  Xow,  if  said  charge  had 
followed  with  this  allegation  that  a  forged  official  date  has 
been  substituted  for  the  genuine,  we  could  readily  see  the  force 
of  it.  But  standing  alone  as  a  declaration  in  a  criminal  charge, 
tliat  one  of  the  very  elements  that  gave  validity  to  the  genuine 
ticket  was  obliterated  and  erased,  seems  to  us  as  an  admission 
that  the  ticket,  as  charged  to  have  been  in  the  possession  of 
the  appellant,  did  not  have  sufficient  closeness  of  similitude  to 
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the  genuine  ticket  as  to  mislead  or  deceive  anyone.  If  that 
is  the  case,  that  the  forged  instrument  did  not  bear  such  a 
resemblance  ^^"^  to  the  instrument  it  is  intended  to  represent 
as  is  calculated  to  deceive,  then  and  in  that  case  the  appellant 
ought  not  to  be  convicted. 

The  important  question,  so  far  as  the  indictment  is  con- 
cerned, is,  whether  the  charge  that  the  date-stamp  upon  the 
back  of  this  ticket  was  obliterated  and  erased  can  be  treated  as 
surplusage  and  therefore  not  to  be  regarded  as  such  repug- 
nancy or  inconsistency  as  would  invalidate  the  indictment.  It 
must  be  remembered  that  the  defendant  had  the  right,  during 
the  entire  progress  of  the  trial,  to  question  the  right  as  to 
whether  under  the  indictment  he  ought  to  be  called  upon  to 
answer  it.  We  are  familiar  with  the  line  of  cases  that  hold 
that  where  the  instrument  is  set  forth  according  to  its  tenor, 
the  purporting  clause  may  be  rejected  as  surplusage.  We  are 
also  familiar  with  the  doctrine  that  it  is  imnecessary,  in  an 
indictment  for  forgery,  to  charge  specifically  the  manner  and 
method  in  which  the  instrument  was  forged.  Without  under- 
taking to  pass  upon  the  question  as  to  whether  it  was  necessary 
or  not  in  this  case  to  charge  specifically  the  alteration  of  the 
railroad  ticket,  does  it  fall  within  the  line  of  cases  in  which  it 
is  said  that  it  may  be  treated  as  surplusage?  We  think  this 
•case  turns  upon  a  broader  ground,  and  that  is,  if  the  state 
admits  in  her  pleading  a  state  of  facts  which  shows  that  the 
defendant  cannot  be  convicted  of  the  offense  charged,  then  and 
in  that  case  he  ought  not  to  be  put  upon  trial  for  such  alleged 
offense.  As  an  example,  if  the  coimsel  representing  the  state 
should,  when  the  case  is  called  for  trial,  announce  in  open 
oourt  that  some  material  fact  necessary  to  the  conviction  of 
the  defendant  does  not  in  fact  exist  and  he  would  be  unal)Ie 
to  prove  it,  would  the  court,  upon  this  admission,  put  the  de- 
fendant upon  his  trial,  or  would  it  suggest  the  dismissal  of  the 
case?  In  this  case,  if  our  interpretation  of  the  charge  that  the 
official  stamp  and  date  lieing  obliterated  and  erased  Avas  in 
effect  a  charge  that  the  ticket  in  possession  of  defendant  did 
not  so  sufficiently  resemble  the  one  it  was  intended  to  represent 
as  to  render  it  deceptive  and  misleading,  we  have  an  admission 
<528  i^y  j-Y^Q  record  that  the  defendant  cannot  be  convicted  of 
the  offense  with  Avhich  he  is  charged.  The  cases  to  which  our 
attention  has  been  directed,  as  an  examination  of  them  will 
demonstrate,  in  which  the  purporting  clause  is  held  mere  sur- 
plusage, have  reference  to  a  simple  variance  from  the  tenor  of 
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tlie  instrument.  But,  on  the  other  hand,  there  is  no  case  which 
goes  to  the  extent  of  saying  that  even  an  unnecessary  allega- 
tion that  is  repugnant  and  inconsistent  with  the  main  charge 
to  the  extent  of  charging  that  no  offense  has  been  committed, 
will  be  treated  as  surplusage.  This  is  a  broad  admission  of 
record  and  the  state  cannot  at  pleasure  deny  it  and  claim  that 
It  was  unnecessary  and  should  be  treated  as  surplusage.  The 
defendant,  before  being  formally  arraigned  and  hearing  this 
indictment  read  or  upon  reading  it,  had  the  right  to  say,  "I 
ought  not  to  be  called  upon  to  answer  this  charge  because  the 
state  admits  a  state  of  facts  which  shows  that  I  cannot  be  con- 
victed of  the  offense  alleged," 

It  is  urged  by  counsel  for  the  state  in  their  brief  filed  that 
"it  makes  no  difference,  then,  that  a  portion  of  the  stamp, 
which  is  usually  attached  to  tickets,  was  not  discernible,"  This 
contention  by  respondent  is  upon  the  theory  that  the  evidence 
is  conflicting  as  to  the  erasure  of  the  date-stamp.  As  to  this 
contention,  it  is  sufficient  to  say  that  the  respondent  is  bound 
by  the  admission  of  the  record  and  no  evidence  is  necessary  to 
establish  it.  It  is  unqualifiedly  charged  that  the  date-stamp 
was  "obliterated  and  erased."  In  place  of  making  it  resemble 
the  genuine  ticket,  the  very  thing  is  done  which  would  pre- 
vent it  from  being  an  instrument  of  fraud.  While  it  was  dis- 
cretionary with  the  court  as  to  sustaining  the  motion  to  quash, 
there  is  one  of  three  things  it  should  have  done.  It  should 
have,  at  the  close  of  the  state's  case,  instructed  the  jury  that, 
under  the  indictment  and  evidence  in  this  cause,  they  should 
find  defendant  not  guilty,  or  this  instruction  should  have  been 
given  at  the  close  of  the  entire  case,  or  it  should  have  sustained 
the  motion  in  arrest  of  judgment. 

In  view  of  the  conclusions  reached  as  set  forth  in  ^-^  this 
opinion,  it  renders  it  unnecessary  to  pass  upon  the  other  ques- 
tion involved;  however,  we  will  say  that  we  have  carefully  con- 
sidered the  testimony  in  this  cause,  and  are  of  the  opinion  that 
it  is  not  sufficiently  clear  and  satisfactory  to  warrant  a  convic- 
tion of  the  alleged  offense.  For  the  reasons  herein  expressed, 
the  judgment  in  this  cause  will  be  reversed  and  the  defendant 
discharged. 

All  concur. 


To   CoTistitnte  Forgery,   the   resemblance  "between   the    forged    anil 
genuine  instrument  should  be  such  as  is  calculated  to  deceive  a  per- 
son  of   ordinary   observation   and   prudence.     This,   however,   is  suffi- 
cient.    It  is  not  necessary  that  the  similarity  should  be  such  as  to 
Am.  St.  Rep.,  Vol.  94—51 
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impose  on  an  expert:  See  the  monographic  note  to  Arnold  v.  Cost, 
22  Am.  Dec.  321;  State  v.  Warren,  109  Mo.  430,  32  Am.  St.  Rep.  681, 
19  S.  W.  191;  State  v.  Gryder,  44  La.  Ann.  962,  32  Am.  St.  Rep.  35S, 
11  South.  573;  State  v.  Covington,  94  N.  C.  913,  55  Am.  Rep.  650; 
Commonwealth  v.  Stephenson,  11  Cush.  481,  59  Am.  Dec.  154.  The 
writing  must  also  be  apparently  of  some  legal  efficacy:  State  v. 
Gryder,  44  La.  Ann.  962,  32  Am.  St.  Rep.  358,  11  South.  573.  An 
instrument  invalid  on  its  face  cannot  be  the  subject  of  forgery:  State 
V.  Evans,  15  Mont.  539,  48  Am.  St.  Rep.  701,  39  Pac.  850;  State  v. 
Dunn,  23  Or.  562,  37  Am.  St.  Rep.  704,  32  Pac.  621.  A  railroad  pass 
or  ticket  may  be  the  subject  of  forgery:  State  v.  Weaver,  94  N. 
C.  836,  55  Am.  Rep.  647.  So  may  a  theater  ticket:  Note  to  Hen- 
dricks V.  State,  8  Am.  St.  Rep.  468. 


STATE  V.  GREAT  WESTERN"   COFFEE  AND  TEA  CO. 

[171  Mo.  634,  71  S.  W.  1011.1 
CONSTITUTIONAL   LAW— Statute,   Insufficiency   of   Title.— 

Under  a  statute  entitled  "An  act  to  prevent  the  use  of  unhealthful 
chemicals  in  the  preparation  or  manufacture  of  any  article  used  or 
to  be  used  in  the  preparation  of  food,"  provisions  inserted,  making 
it  criminal  to  sell  or  retail,  are  not  within  the  title,  and  cannot  be 
enforced,     (pp.  807,  810.) 

Thomas  B.  Harvey,  for  the  appellant. 

Edward  C.  Crowe,  attorney  general,  and  Judson  &  Green, 
for  the  state. 

C37  POX,  J.  This  prosecution  was  hegim  under  an  act  ap- 
proved May  11,  1899,  and  found  on  page  170  of  the  Laws  of 
1899,  and  the  information,  omitting  the  caption  and  oath,  reads 
bs  follows: 

G38  "jj_  j^  Clover,  Jr.,  prosecuting  attorney  of  the  St.  Louis 
court  of  criminal  correction,  now  here  in  court,  on  behalf  of 
the  state  of  Missouri,  information  makes  as  follows:  That 
Great  Western  Coffee  and  Tea  Company,  a  corporation  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Missouri, 
duly  organized  and  doing  business  in  this  state,  did  in  the  city 
of  St.  Louis,  on  the  sixth  day  of  July,  1901,  unlawfully  sell 
and  offered  to  sell  a  certain  compound  and  ])reparation,  to  wit, 
one  can  Great  AVestern  Brand  Baking-powder,  and  said  com- 
pound and  preparation  was  so  sold  and  offered  for  sale  for  the 
purpose  of  being  used  and  was  intended  to  be  used  in  the  prep- 
aration of  food,  and  in  which  said  compound  preparation  and 
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baking-powder  so  sold  as  aforesaid  there  was  then  and  there 
alum,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state."" 
This  information  was  challenged  by  appellant  in  a  motion  to 
cjuash  on  the  following  grounds :  1.  Because  it  does  not  allege 
facts  sufficient  to  show  any  violation  of  law;  2.  Because  all  the 
facts  are  insufficiently  alleged;  3.  Because  there  is  no  allega- 
tion that  the  defendant  knew  the  article  sold  contained  alum ; 
and  it  is  not  alleged  that  it  was  intended  to  be  used  in  food 
for  human  beings;  4.  Because  the  act  of  1899  creating  the 
alleged  offense  is  violative  of  section  28  of  article  4  of  the  con- 
stitution of  the  state  of  Missouri,  in  this,  that  the  title  of  the 
act  is  leveled  against  manufacturers  only,  while  the  body  of 
the  act  attempts  also  to  punish  not  only  the  manufacturers,  but 
the  seller  of  the  inhibited  article.  Upon  the  aforesaid  motion 
being  overruled  and  exceptions  saved,  a  plea  of  not  guilty  was 
entered,  and  the  case  was  tried  before  the  court  sitting  as  a 
j"ry. 

This  prosecution  resulted  from  a  purchase  of  a  can  of  baking- 
powder  by  W.  N.  Miller,  at  the  store  of  the  appellant,  a  cor- 
poration, doing  business  in  the  city  of  St.  Louis,  on  the  twenty- 
third  day  of  ^lay,  1901.  The  evidence  on  the  part  of  the  state, 
according  to  the  experts  testifying  ®^^  in  her  behalf,  tended 
to  show  that  the  baking-powder  contained  alum,  and  it  is  con- 
tended by  the  state  that  the  alum  as  described  by  her  experts  is 
the  character  of  alum  against  which  the  statute  in  controversy 
is  directed.  On  the  part  of  the  appellant  the  evidence  tends 
to  show  that  the  baking-powder  contained  no  alum  such  as  was 
contemplated  by  the  legislative  mind  at  the  time  of  the  enact- 
ment of  the  law,  which  is  charged  to  have  been  violated.  De- 
fendant further  introduced  its  manager,  A.  H.  FreemaU;  who 
testified  that  the  defendant  had  bought  the  can  of  baking- 
powder  in  question  from  a  most  reputable  wholesale  grocery 
firm  of  St.  Louis,  with  their  assurance  that  it  was  a  pure  phos- 
phate powder,  containing  no  alum  whatever.  The  cause  was 
submitted  to  the  court  without  a  jury,  and  defendant  was  eo^^- 
victed  and  fined  one  hundred  dollars.  Motions  for  new  trial 
and  in  arrest  of  judgment  were  filed  in  proper  time,  both  of 
which  were  overruled  by  the  court.  Whereupon,  the  defendant 
brings  the  cause  here  by  appeal. 

The  criminal  charge  in  this  cause  is  a  misdemeanor,  and  this 
ccurt  only  has  jurisdiction  to  dispose  of  it  by  reason  of  the  con- 
stitutional question  involved,  hence,  the  all-important  question 
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submitted  to  us  for  determination  is  the  alleged  unconstitu- 
tionality of  the  act,  upon  which  this  prosecution  is  predicated, 
in  so  far  as  it  applies  to  sellers  who  are  not  manufacturers. 

The  counsel  for  appellant  challenged  the  validity  of  this  act 
upon  which  this  information  is  based,  upon  the  sole  ground 
that  it  is  violative  of  section  28,  article  4  of  the  constitution  of 
this  state,  in  this,  that  the  title  of  the  act  is  directed  against 
manufacturers  only,  while  the  body  of  the  act  attempts  also  to 
pimish  not  only  the  manufacturers,  but  the  sellers  of  the  in- 
hibited article. 

This  act  was  approved  May  11,  1899,  and  the  title  as  well  as 
the  body  of  the  act,  is  as  follows : 

"An  act  to  prevent  the  use  of  unhealthy  chemicals  or  sub- 
stances in  the  preparation  or  manufacture  of  any  article 
used  or  to  be  used  in  the  preparation  of  food. 

®*^  "Be  it  enacted  by  the  general  assembly  of  the  state  of 
Missouri,  as  follows: 

"Section  1.  That  it  shall  be  unlawful  for  any  person  or  cor- 
poration doing  business  in  this  state  to  manufacture,  sell  or 
offer  to  sell  any  article,  compound  or  preparation,  for  the  pur- 
pose of  being  used,  or  which  is  intended  to  be  used,  in  the 
preparation  of  food,  in  which  article,  compound  or  prepara- 
tion, there  is  any  arsenic,  calomel,  bismuth,  ammonia  or  alum. 

"Sec.  2.  Any  person  or  corporation  violating  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  fined  not  less  than  one  hundred  dollars, 
which  shall  be  paid  into  and  become  a  part  of  the  roail  fund 
cf  the  county  in  which  such  fine  is  collected." 

The  provision  of  the  constitution  involved  in  this  controversy 
is  that  contained  in  section  28,  article  4,  which  says  that  "no 
bill  [then  follow  the  exceptions,  wliich  are  not  applicable  to 
tliis  act],  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title." 

We  fully  agree  with  the  learned  counsel  for  appellant  that 
the  phase  of  this  question  presented  now  is  presented  for  the 
first  time  to  this  court  for  determination.  An  examination  of 
the  innumerable  adjudicated  cases,  wlierein  similar  constitu- 
tional provisions  were  involved,  fails  to  disclose  an  interpreta- 
tion and  application  of  this  constitutional  provision  to  the 
same  situation  or  facts  as  are  presented  in  this  cause. 

I  fully  concur  in  the  very  a]ipropriate  expression  of  Burgess, 
J.,  in  the  case  of  WitzmanV  Railroad,  131  Mo.  618:  "Adjudi- 
cated cases  do  not,  as  a  general  rule,  afford  us  much  assistance 
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in  passing  upon  questions  of  this  character,  other  than  in  a 
general  way,  as  each  case  must  be  adjudged  according  to  its 
own  peculiar  facts  and  the  directness  or  remoteness,  as  the 
case  mav  be,  of  its  provisions  to  matters  in  consonance  with  its 
title." 

"With  the  suggestion  of  the  difficulties  as  to  light  from  ad- 
judicated cases,  we  approach  the  determination  of  this  ques- 
tion upon  the  facts,  as  disclosed  by  the  title,  ^*^  as  well  as  the 
body  of  the  act.  The  title  of  this  act,  if  construed  literally,  is 
directed  against  the  very  origin  of  the  evil  intended  to  be 
remedied,  those  who  prepare  the  article  used  or  to  be  used,  or 
those  who  manufacture  it.  It  is  to  prevent  the  use  of  unhealthy 
chemicals  or  substances  in  the  preparation  or  manufacture  of 
the  article  iised  or  to  be  used  in  the  preparation  of  food.  The 
title  to  this  act  only  embraces  one  class — that  is,  those  who 
prepare  or  manufacture  the  article.  The  body  of  the  act — • 
section  1 — extends  the  act  to  all  classes  of  retailers,  who  may 
sell  the  article  in  which  there  is  any  of  the  unhealthy  chemicals 
designated  by  the  statute.  In  other  words,  the  man  who  con- 
ducts his  little  grocery  store,  in  some  coimtry  village,  who 
knows  nothing  of  the  preparation  or  manufacture  of  this 
article,  buys  it  in  good  faith  and  sells  it  in  good  faith  to  his 
customers,  is  included  in  the  body  of  the  act,  the  title  of  which 
refers  to  those  exclusively  who  prepare  or  manufacture  the 
article. 

The  vital  question  is :  Is  the  selling  of  the  article  by  the 
retailer  as  contemplated  and  prohibited  in  the  body  of  the 
act  so  closely  allied  or  nearly  related  to  the  subject  as  contained 
in  the  title  as  to  be  properly  included  in  the  subject  as  desig- 
nated by  such  title?  Is  it  germane  to  it ?  It  may  be  said  that 
the  ultimate  purpose  of  the  subject  designated  in  the  title  is 
to  prevent  the  use  of  unhealthy  chemicals  in  the  preparation 
of  food — hence,  the  prohibition  in  the  body  of  the  act  against 
the  retailer  is  germane  to  it,  for  if  you  pimish  and  prevent  the 
retailer  from  selling,  it  would  follow  that  the  preparation  and 
manufacture  of  the  article  would  cease.  Could  we  not  say,  with 
the  same  force  of  reasoning,  that  an  act  entitled,  "To  prevent 
the  illegal  sale  of  intoxicating  liquors,"  could  appropriately 
include  in  the  body  of  the  act  the  person  who  would  purchase 
intoxicating  liquor  which  was  being  illegally  sold?  They  are 
distinct  classes;  yet  if  you  could  piinish  and  thereby  prevent 
the  individual  from  purchasing  the  illegally  sold  *^^'  intoxi- 
cants, the  illegal  selling  would  cease.  Upon  principle,  this 
fairly  illustrates  the  question  presented  for  our  determination, 
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We  take  it  that  the  provisions  in  the  body  of  the  act  must 
be  germane  to  the  subject  in  the  title.  In  other  words,  they 
must  be  closely  allied,  fit  and  appropriate,  of  a  similar  na- 
ture, to  the  subject  designated  in  the  title.  Now,  can  it  be 
said  that  the  subject  of  this  act,  which  has  for  its  purpose  the 
prohibiting  of  the  use  of  unhealthy  chemicals  in  the  prepara- 
tion and  manufacture  of  an  article,  shall  be  extended  to  the 
retailer  for  selling  the  article  after  it  is  prepared  and  manu- 
factured .  The  one  who  prepares  and  manufactures  the  article 
knows  that  he  is  embodying  in  the  preparation  a  substance 
that  is  prohibited.  The  other,  a  retailer,  sells  it  without  any 
knowledge  of  its  contents,  in  good  faith  to  his  customers.  Yet 
upon  the  contention  of  the  state  his  act  is  so  closely  allied  to 
the  subject  of  the  title  of  the  act,  he  is  equally  guilty,  as  the 
other  class,  which  the  title  alone  embraces,  who  commit  the  act 
l^rohibited  with  full  knowledge  of  its  criminality. 

To  extend  the  provisions  of  this  act,  directed,  a-;  the  title  in- 
dicates, against  those  who  knowingly  violate  its  provisions,  to 
a  distinct  class  of  subjects,  who  have  no  knowledge  whatever  of 
the  contents  of  the  article  sold,  is  not  fitting  and  appropriate 
to  the  subject  in  the  title  of  the  act. 

We  are  aware  of  that  fundamental  principle  of  constitutional 
law  that  "unless  an  act  of  the  legislature  is  clearly  in  conflict 
with  the  constitution,  it  will  be  upheld,  and  if  there  exists  a 
reasonable  doubt  upon  that  question,  such  doubt  should  be  re- 
solved in  favor  of  the  constitutionality  of  the  law.  The  act 
should  be  so  construed  as  to  maintain  its  validity  if  that  can 
be  done  by  a  fair  construction  of  its  provisions,  but  at  the  same 
time  it  is  equally  fundamental  that  its  title  must  not  bo  mis- 
leading, and  should  give  fair  notice  of  its  contents":  Witzman 
V.  Southern  Ey.  Co.,  131  :\ro.  618,  33  S.  W.  181. 

The  evident  object  of  the  organic  law  relating  to  the  title  of 
an  act,  Sherwood,  J.,  in  case  of  St.  Louis  ^^^  v.  Woitzel,  130 
Mo.  616,  31  S.  W.  1015,  very  aptly  puts  it,  "was  to  have  the 
title  like  a  guideboard,  indicate  the  general  contents  of  the 
bill,  and  contain  but  one  general  subject,  which  might  be  ex- 
pressed in  a  few  or  a  greater  number  of  words.  If  those  words 
only  constitute  one  general  subject;  if  they  do  not  mislead  as 
to  what  the  bill  contains ;  if  they  are  not  designated  as  a  cover 
to  vicious  and  incongruous  legislation,  then  the  title  can  stand 
on  its  own  merits."  The  learned  judge  in  that  case  evidently 
had  in  view  acts  similar  to  the  one  before  us.  wlien  he  used  the 
term,  "If  the  words  of  the  title  do  not  mislead  and  are  not  de- 
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signed  as  a  cover  to  vicious  and  incongruous  legislation."  The 
title  to  this  act,  which  to  the  members  of  the  legislature  and 
the  public  indicated  that  it  would  tear  up  root  and  branch  an 
■evil,  by  striking  at  the  fountain-head  of  the  wrong,  was  mis- 
leading; and  did  cover  up  that  incongruous  provision  which 
made  persons  guilty  of  a  criminal  act  of  which  they  had  no 
knowledge,  "Incongruous"  is  the  proper  term,  for  "it  denotes 
that  kind  of  absence  of  harmony  or  suitableness  of  which  the 
taste  and  experience  of  men  take  cognizance." 

"The  title  to  the  bill  should  so  express  the  subject  of  an  act 
in  such  terms  that  the  members  of  the  general  assembly  and 
the  people  may  not  be  left  in  doubt  as  to  what  matter  is  treated 
of":  State  v.  Burgdoerfer,  107  Mo.  1,  17  S.  W.  646.  And  it 
is  elsewhere  said  very  aptly  "that  to  be  clearly  expressed  cer- 
tainly does  not  mean  something  that  is  dubious  and  therefore 
is  not  clearly  expressed."  The  title  to  this  act  is  clearly  leveled 
at  those  who  prepare  and  manufacture  the  article,  while  the 
enactment  extends  to  those  who  have  nothing  to  do  with  its 
manufacture  or  preparation.  This  cannot  be  construed  as  be- 
ing a  compliance  with  article  4,  section  28,  of  the  constitution, 
which  requires  that  the  title  shall  contain  but  one  subject  and 
■shall  be  clearly  expressed. 

Our  attention  is  directed  by  counsel  for  the  state  to  the  cases 
■of  State  V.  Lavton,  160  Mo.  474,  83  Am.  St.  Eep.  487,  61  S. 
W.  171;  State  V.  Bengsch,  170  Mo.  81,  70  S.  W.  710;  State  v. 
Mead,  71  Mo.  266;  «44  State  v.  Brassfield,  81  Mo.  151,  51  Am. 
Eep.  235;  St.  Louis  v.  Weitzel,  130  Mo.  600,  31  S.  W.  1045; 
State  V.  Bockstruck,  136  Mo.  335,  38  S.  W.  317. 

In  the  case  of  State  v.  Layton,  160  Mo.  474,  83  Am.  St. 
Rep.  487,  61  S.  W.  171,  the  question  of  the  sufficiency  of  the 
title  to  the  act  was  not  involved  nor  was  it  passed  upon.  The 
entire  controversy  in  that  case  was  as  to  the  power  of  the  legis- 
lature to  suppress  a  baking-powder  admitted  to  be  in  general 
use ,  but  whose  wholesomeness  or  unhealthf ulness,  notwithstand- 
ing its  general  use.  was  in  sharp  and  forceful  dispute.  And 
the  further  question  as  to  whether,  under  the  particular  facts, 
the  legislature  had  the  power  to  prohibit  the  use  of  certain 
articles  in  the  preparation  of  food.  The  defendant  in  that 
case  admitted  that  he  prepared  or  manufactured  the  article. 

The  case  of  State  v.  Bengsch,  170  Mo.  81,  70  S.  W.  710,  in 
no  way  conflicts  with  the  conclusions  reached  in  this  case.  The 
subject  in  the  title  of  the  act  indicated  clearly  the  character 
of  legislation  and  no  one  could  be  misled  by  its  provisions. 
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Whether,  as  in  that  case,  you  called  the  tax  a  license  tax  on  dis- 
tilled liquor,  or  a  property  tax  on  distilled  liquor,  did  not  mis- 
lead anybody;  the  subject  of  a  tax  on  distilled  liquor  was 
clearly  set  forth.  And,  as  the  learned  judge  says  in  that  case, 
the  title  to  the  act  could  have  been  very  much  simplified.  The 
title  to  that  act  could  have  been  very  appropriately  as  follows: 
'"An  act  relating  to  the  manufacture  and  sale  of  distilled  and 
vinous  liquors."  All  the  details  necessary  to  carry  out  the  ulti- 
mate purpose  of  such  subject  would  be  germane  to  it.  But 
that  cannot  be  said  of  the  act  before  us.  Particular  classes  are 
designated  and  a  particular  offense  indicated  in  the  title  to  the- 
act,  whereas,  in  the  body  of  the  act,  a  different  offense  and  a 
different  class  are  included. 

In  the  case  of  State  v.  Mead,  71  Mo.  266,  the  subject  of  the 
title  Avas  concerning  popular  elections,  and  the  body  of  the  act 
provided  that  vacancies  occurring  might  be  filled  by  guberna- 
torial appointment.  This  does  not  militate  against  the  views 
expressed  as  to  the  act  in  question.  In  that  case  the  subject 
■\ras  the  filling  of  the  offices  by  election;  officers  will  die,  and  as 
incident  to  ^■*^  carrying  out  the  purposes  indicated  by  the  sub- 
ject, their  places  must  be  filled,  and  a  provision  to  fill  the 
vacancy  was  germane  to  tlie  subject  of  the  title.  The  other 
cases  referred  to — State  v.  Brassfield,  81  Mo.  151,  51  Am.  Ecp. 
235,  and  St.  Louis  v.  Weitzel,  130  Mo.  600,  31  S.  W.  1015— 
only  require  a  brief  inspection  to  determine  that  they  are  not 
in  conflict  with  the  result  reached  in  this  case. 

It  is  further  contended  by  respondent  that  by  extending  the 
provisions  of  this  act  to  sellers  of  the  article  or  compound  is 
the  only  protection  to  the  public,  who  buy  the  article.  Suffice 
to  say,  that  a  rigid  enforcement  of  the  law  against  the  persons 
who  prepare  and  manufacture  the  article  would  tend  very 
greatly  to  the  prevention  of  the  article  ever  reacliing  the  hands 
of  the  seller.  Again,  it  is  not  contended  that  the  seller  cannot 
be  reached,  but  if  so,  it  must  be  done  by  the  subject  being 
clearly  expressed  in  the  title. 

The  result  reached  in  this  case  is  not  without  authority  in 
this  state,  and  many  other  states  with  a  constitutional  provision 
.■-imilar  to  our  own,  upon  which  to  base  it.  The  very  clear  an- 
r.ounccmont  of  the  principle  of  Judge  Cooley  that  '"The  consti- 
tution has  made  the  title  the  exclusive  index  to  the  legislative 
intent,"  is  quoted  approvingly  in  the  case  of  Kansas  City  v. 
I'a.vne.  71  Mo.  1G2. 

Iiefcrring  again  to  llie  late  utterance  of  the  court  in  the  case 
of  State  V.  Bingtch,  I'lO  ]\[o.  81,  70  S.  "W.  710,  it  is  very  strongly- 
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intimated  that  if  the  contention  of  the  state  in  that  case  was 
that  the  tax  was  upon  the  occupation,  instead  of  a  license  or 
property  tax,  as  indicated  by  the  subject  of  the  title,  it  would 
be  in  conflict  with  the  constitutional  provision  involved  in  this 
cause. 

In  the  case  of  State  v.  County  Court  of  Jackson  Co.,  102  Mo. 
537,  15  S.  W.  79,  Barclay,  J.,  in  a  very  able,  clear,  and  concise 
manner,  announced  some  of  the  vital  principles  involved  in  the 
interpretation  of  the  constitutional  provision  under  discussion. 
It  is  very  aptly  said  in  that  case:  "That  the  commands  of  the 
]ieople,  expressed  in  the  constitution,  cannot  be  ignored.  That 
the  mandate  on  this  subject  possesses  *^^  some  vigorous  vitality 
and  was  Intended  to  be  enforced  on  proper  occasions,  cannot  be 
gainsaid,"  And  the  opinion  finally  announced  the  overshadow- 
ing principle  that  the  topics  in  the  body  of  the  act  should  be 
kindred  in  nature  and  have  a  legitimate  and  natural  association 
with  the  subject  of  the  title,  and  if  the  provisions  of  the  act 
itself  cannot  be  fairly  construed  as  embraced  within  the  title 
of  the  act,  then  it  is  in  conflict  with  the  constitution. 

The  case  of  People  v.  Beadle,  60  Mich.  22,  26  N".  W.  800, 
is  one  involving  as  near  the  same  principle  involved  in  this  case 
as  we  have  been  able  to  find.  It  is  specially  applicable  to  the 
case  before  us,  because  the  same  argument  is  made  by  respond- 
ent in  that  case  as  to  the  act  being  germane  to  the  subject  of 
the  title,  as  is  presented  in  this.  The  title  of  the  act  was,  "An 
act  to  regulate  the  sale  of  liquors;  to  prohibit  the  sale  to  in- 
toxicated persons  and  to  persons  in  the  habit  of  getting  intoxi- 
cated." While  this  is  not  the  complete  title,  it  is  the  portion 
of  it  applicable  to  the  point  decided.  The  act  created  an 
offense  against  persons  getting  drunk  at  any  hotel,  public  assem- 
bly, etc.  It  was  distinctly  held  that  this  provision  was  in  con- 
flict with  the  constitution  and  void  for  that  reason.  The  attor- 
ney general  presented  that  very  plausible  argument  that  it  is 
germane  to  the  subject,  for  the  reason  that  if  you  prevent 
drunkenness,  the  amount  of  liquor  sold  would  be  materially  re- 
duced. But  the  court  held  and  said  that,  "It  is  nothing  more 
or  less  than  the  insertion  in  the  body  of  the  act,  of  a  clause  cre- 
ating and  punishing  a  misdemeanor  entirely  foreign  to  the 
o>tensible  purpose  of  the  statute" :  Miller  v.  Jones,  80  Ala. 
89;  State  v.  Young,  47  Ind.  150;  State  v.  Barrett,  27  Kan.  213. 
This  last  case  cited  is  an  answer  to  the  question  as  to  whether 
a  statute  would  be  held  valid,  the  title  of  which  was  to  prevent 
the  illegal  sale  of  intoxicating  liquors,  and  the  body  of  the  act, 
upon  the  theory  that  it  would  prevent  the  sale  by  punishing  the 
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person  who  purchases  it,  is  extended  to  that  class.  This  act 
in  the  case  last  cited  was  held  unconstitutional  and  the  logic  ^^'^ 
and  reasoning  of  the  court  in  its  clear  and  lawyer-like  discus- 
sion of  the  question  is  unanswerable.  State  v.  Walker,  49  Ala. 
o29,  also  treats  this  question  along  the  same  line.  While  there 
are  numerous  other  cases  in  other  states  adhering  to  the  same 
principle  of  interpretation  of  the  constitution,  the  cases  re- 
ferred to  are  so  nearly  alike  in  point  of  fact  that  a  careful 
analysis  of  them  will  disclose  strong  support  of  the  result 
reached  in  this  case.  As  the  conclusions  reached  by  the  coiirt 
in  this  case  will  prevent  any  further  prosecutions  under  that 
subdivision  of  the  act,  it  is  unnecessary  to  pass  upon  the  other 
questions  presented  by  the  record  in  this  cause. 

This  act,  so  far  as  it  is  applicable  to  sellers  who  are  not 
manufacturers,  is  in  conflict  with  section  28,  article  4,  of  the 
constitution  of  Missouri,  and  is  therefore  invalid. 

This  cause  is  reversed  and  the  defendant  and  its  recognizors 
are  discharged. 

All  concur. 


The  Titles  of  statutes,  with  respect  to  the  constitutional  require- 
ments, are  considered  in  the  monographic  notes  to  Bobel  v.  People, 
64  Am.  St.  Eep.  70-107;  Crookston  v.  County  Commrs.,  79  Am.  St. 
Eep.  456-486;  Lewis  v.  Dunn,  86  Am.  St.  Eep.  267-279.  As  to  tho 
titles  of  pure  food  laws,  see  Hathaway  v.  McDonald,  27  Wash.  659, 
■91  Am.  St.  Eep.  889,  68  Pac.  376;  Isenhour  v.  State,  157  Ind.  517, 
,87  Am.   St.  Eep.  228,  62  N.  E.  40. 
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AEMIXGTOX  V.  STELLE. 

[27  Mont.  13,  69  Pac.  115.] 

EVIDENCE— Statute  of  Frauds.— Evidence  by  Lessees  that 
they  would  not  have  signed  a  lease  but  for  an  understanding  that 
the  time  thereof  would  be  extended  is  inadmissible  to  show  an  oral 
contemporaneous   agreement   to   extend   the   time.     (p.    813.) 

CONTRACTS— Evidence  to  Vary.— Under  a  statute  providing 
that  the  execution  of  a  contract  in  writing  supersedes  all  oral  nego- 
tiations or  stipulations  which  preceded  or  accompanied  its  execu- 
tion, and  that  as  between  the  parties  thereto,  there  can  be  no  evi- 
dence of  its  terms  other  than  the  writing  itself,  except  when  a  mis- 
take is  put  in  issue,  its  validity  disputed,  or  when  evidence  is  of- 
fered tending  to  explain  an  intrinsic  ambiguity  or  establish  ille- 
gality or  fraud,  evidence  of  an  oral  contemporaneous  agreement  be- 
tween the  parties  to  a  written  lease  is  inadmissible  to  show  that, 
under  certain  conditions,  the  time  of  the  lease  was  to  be  extended, 
<p.    815.) 

CONTRACTS— Evidence  to  Vary.— If  a  written  contract  pur- 
ports on  its  face  to  be  a  memorial  of  the  transaction,  it  supersedes 
all  prior  negotiations  and  agreements,  and  oral  testimony  cannot  be 
admitted  of  prior  or  contemporaneous  promises  on  a  subject  which 
is  so  closely  connected  with  the  principal  transaction,  with  respect 
to  which  the  parties  are  contracting,  as  to  be  a  part  of  the  trans- 
action itself,  without  the  adjustment  of  which  the  parties  cannot 
be  considered  as  having  finished  their  negotiations  and  finally  con- 
cluded a  contract,      (p.  816.) 

CONTRACTS— Statute  of  Frauds.— A  subsequent  oral  execu- 
tory agreement  without  consideration  between  the  parties  to  a  writ- 
ten lease  that,  under  certain  circumstances,  the  time  named  in  the 
lease  should  be  extended  is  void.     (p.  817.) 

A.  C.  Gormley  and  Word  &  Word,  for  the  appellants. 

T.  MaddoXj  for  the  respondents. 

(su; 
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15  BRANTLY,  C.  J.  This  action  was  brought  by  plaintiff.^ 
to  recover  from  defendants  possession  of  a  portion  of  the  TJippls 
quartz  lode  mining  claim,  situate  in  Cascade  county.  The  por- 
tion of  the  claim  in  controversy  is  described  as  the  '"south  or 
southerly  three  hundred  feet  of  the  Eipple  quartz  lode  mining 
claim";  and  it  is  alleged  that  the  defendants,  on  or  about  Octo- 
ber 10,  1901,  the  plaintiffs  being  then  the  owners  and  en- 
titled to  the  possession  thereof,  wrongfully  and  unlawfully  en- 
tered upon  the  promises,  and  engaged  in  mining  and  removing 
valuable  ores  therefrom,  to  the  irreparable  damage  of  the  plain- 
tiffs. Equitable  relief  is  also  sought  by  way  of  injunction  to 
perpetually  restrain  further  trespasses  by  the  defendants.  Upon 
the  filing  of  the  complaint  the  district  court  made  an  order  re- 
quiring the  defendants  to  show  cause  why  they  should  not  also 
be  restrained  from  mining  and  removing  ores  pending  the  final 
determination  of  the  ^^  cause.  The  defendants  answered,  ad- 
mitting plaintiffs'  title  to  the  premises  as  alleged,  but  alleging 
that  they  themselves  were  lawfully  and  rightfully  in  possession 
under  a  lease  from  the  plaintiffs,  the  term  of  which  had  not 
expired  at  the  time  the  action  was  commenced.  After  a  hear- 
ing the  court  ordered  a  temporary  injunction  to  issue.  The 
defendants  have  appealed. 

The  action  was  commenced  on  Xovember  IG,  1901.  It  ap- 
pears from  the  evidence  submitted  that  on  February  20,  1901, 
tbe  plaintiffs,  being  the  owners  of  an  undivided  one-half  inter- 
est in  the  claim,  also  held  a  lease  of  the  other  undivided  one- 
half  interest  from  one  Briggs,  the  owner  of  it,  with  an  option 
to  purchase  it  on  or  before  October  10,  1901,  the  date  at  which 
the  term  of  their  lease  expired.  The  plaintiffs  leased  to  th? 
defendants  and  two  others  the  portion  of  the  claim  in  contro- 
versy under  a  written  contract  for  a  term  beginning  on  Febru- 
ary 20,  1901,  and  ending  on  October  10th,  thus  making  the  two 
leases  expire  on  the  same  date.  The  defendants  and  their 
colessecs  desired  a  lease  for  a  year,  but  the  plaintiffs  refused 
to  extend  the  term  beyond  October  10th,  for  the  reason  that  it 
was  then  uncertain  whether  the  Briggs  interest  would  be  paid 
for,  and  they  did  not  care  to  bind  themselves  for  that  interest. 
It  being  aduiittod  that  tlie  Briggs  interest  had  been  purchased 
by  plaintiffs  under  their  option,  the  defendants  undertook  to 
show  that  their  lease  was  good  to  the  end  of  the  year  by  virtue 
of  an  oral  imderstanding  with  the  plaintiffs,  had  on  and  subse- 
quent to  February  20th.  Joh.n  Joki,  one  of  the  defendants'  co- 
lessees,  testified  that  plaintiff  J.  C.  E.  Barker,  who  represented 
himself  and  the  other  plaintiffs,  told  him  at  the  time  the  lease 
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was  signed  that  if  plaintiffs  took  up  the  Briggs  interest  under 
their  option,  and  the  lessees  made  no  money  out  of  their  lease, 
they  could  have  an  extension,  in  order  that  they  might  make 
some  money.  B.  0.  Kempfer,  who  was  present  at  the  time, 
stated  that,  after  reading  over  the  lease,  Barker  said  to  Joki : 
"You  understand  this  lease  calls  for  October  10th.  "Well,  you 
are  to  have  a  written  agreement  holding  the  lease  for  one  year. 
•October  10th  is  the  day  our  bond  expires  on  Briggs'  half  in- 
terest in  this  claim,  and  your  lease  is  to  run  for  one  year  in  case 
■we  ^''  take  up  that  bond."  Defendant  Stelle  stated:  "About 
February  20,  1901,  Joki  came  to  me  and  asked  me  if  I  wanted 
to  take  a  lease.  I  asked  him  how  long  the  lease  would  be,  and 
he  said  the  written  lease  was  only  made  out  for  six  months,  but 
Barker  had  told  him,  if  he  raised  the  bond  on  Briggs'  interest, 
our  lease  would  run  for  one  year  from  February  20,  1901.  He 
had  Barker  put  my  name  and  McKinnon's  in  the  lease,  and 
fifter  that  I  signed  the  lease.''  He  stated  further  that  in  April 
he  talked  with  Barker,  and  was  told  by  him-  that  the  lease  was 
good  for  a  year  if  the  Briggs  interest  was  purchased.  He  tes- 
tified that  a  short  time  subsequently  he  also  had  a  talk  with 
Armington,  who  told  him  that  McKinnon  and  Joki  had  been 
after  him  for  a  written  extension,  and  then  said :  "I  can't  give 
it  to  them.  If  we  take  up  the  bond,  which  we  expect  to,  your 
time  will  he  good  up  to  February  20,  1902."  McKinnon  testi- 
fied that  he  talked  with  Barker  and  Armington  about  the  end 
of  March,  1901,  when  Barker  said:  "We  couldn't  give  papers 
on  Briggs'  interest,  for  we  haven't  got  it  after  October  10th  if 
we  don't  take  up  the  bond.  We  could  only  give  what  we  have 
ourselves.  There  is  no  doubt  but  what  we  will  take  up  this 
bond,  and,  after  we  do,  we  will  give  j'ou  a  written  extension  of 
the  lease."  Other  witnesses  testified  to  the  same  effect  as  the 
foregoing.  Both  defendants  stated  that  they  would  not  have 
entered  into  the  lease  but  for  the  understanding  that  it  would 
ho  good  for  a  year  if  the  bond  should  be  taken  up.  The  other 
lessees  abandoned  the  lease  during  the  time,  and  hence  are  not 
parties  to  this  action. 

Objection  was  made  to  the  introduction  of  the  testimony  of 
Joki  and  other  witnesses  on  the  ground  that  it  was  an  attempt 
to  show  by  oral  evidence  an  extension  of  the  written  lease,  and 
it  was  therefore  incompetent,  as  in  violation  of  the  provisions 
of  section  2281  of  the  Civil  Code.  The  court  admitted  the  evi- 
dence, reserving  a  ruling  upon  the  objection  until  the  close  of 
the  hearing.  Wlien  the  liearing  was  concluded  the  evidence  was 
■excluded  from  the  record  upon  the  ground  assigned  in  the  ob- 
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jcction.  The  defendants  excepted.  They  now  contend  that  the- 
evidence  was  admissible  either  (1)  as  tending  to  establish  **  a 
contemporaneous  agreement  which  induced  the  execution  of 
the  written  contract,  or  (3)  as  tending  to  establish  an  oral 
agreement  made  subsequent  to  the  execution  of  the  written 
lease,  wherp})y  the  term  stipulated  for  therein  was  extended  to 
the  end  of  the  year. 

1.  Upon  the  first  branch  of  this  contention  the  plaintiffs  in- 
sist that  the  case  falls  clearly  within  the  rule  declared  by  sec- 
tion 2186  of  the  Civil  Code,  which  is  as  follows:  ''^The  execu- 
tion of  a  contract  in  writing,  whether  the  law  requires  it  to  he 
written  or  not,  supersedes  all  the  oral  negotiations  or  stipula- 
tions concerning  its  matter  which  preceded  or  accompanied  the- 
execution  of  the  instrument."  They  also  cite  and  rely  upon 
section  3132  of  the  Code  of  Civil  Procedure,  which  provides 
that :  ''Wlien  the  terms  of  an  agreement  have  been  reduced  to- 
writing  by  the  parties,  it  is  to  be  considered  as  containing  all 
those  terms,  aiid  therefore  there  can  be  between  the  parties  and 
their  representatives,  or  successors  in  interest,  no  evidence  of 
the  terms  of  the  agreement  other  than  the  contents  of  the  writ- 
ing, except  in  the  following  cases:  1.  Where  a  mistake  or  im- 
perfection of  the  writing  is  put  in  issue  by  the  pleadings;  2. 
"Where  the  validity  of  the  agreement  is  the  fact  in  dispute."^ 
This  section  also  provides  that  evidence  shall  not  be  excluded 
which  tends  to  explain  an  extrinsic  ambiguity  in  the  writing,  or 
to  establish  illegality  or  fraud. 

The  statement  made  by  Stelle  in  the  conversation  between 
himself  and  Joki  was  clearly  incompetent  as  hearsay.  Equally 
as  objectionable,  it  would  seem,  was  the  statement  by  both  the 
defendants  that  they  would  not  have  signed  the  lease,  but  for 
the  understanding  that  it  would  be  good  for  -a  year  in  case  the 
Briggs  interest  should  be  purchased.  Even  if  everything  that 
was  said  and  done  at  the  time  the  lease  was  executed  by  the  de- 
fendants were  admissible,  as  defendants  contend,  for  the  pur- 
]  ose  of  showing  what  the  contract  actually  was,  the  unexpressed 
motive  or  mental  reservation  entertained  by  the  defendants 
could  not  aid  the  court  in  arriving  at  a  correct  conclusion,  nor 
could  the  defendants  be  permitted  to  testify  to  it  in  order  to 
modifv  or  add  to  the  express  words  of  their  contract.  What- 
ever ^'**  may  have  been  the  motive  which  prompted  them  to  sign 
the  lease,  so  long  as  such  motive  was  not  disclosed  to  Barker, 
who  represented  the  plaintiifs,  as  the  inducing  cause  of  their 
signing  the  contract,  the  plaintiffs  could  not  be  bound  by  it.  It 
]s  onlv  the  acts  done  and  words  spoken  during  the  progress  of 
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the  negotiations  to  which  the  court  may  look,  and  upon  which 
it  may  base  an  inference  as  to  what  was  in  fact  the  agreement 
of  the  parties. 

But  passing  these  features  of  the  evirlence,  and  taking  it  all 
together,  does  the  case  fall  within  the  rule  declared  by  these 
statutory  provisions?  We  think  it  does.  The  averment  of  the 
answer  is  that  the  defendants  were  in  possession  under  a  lease 
authorizing  them  to  mine  upon  the  premises  until  February  20, 
1 902.  There  is  no  allegation  that  there  was  any  mistake  in  the 
terms  of  the  contract.  The  writing  itself  in  evidence  limits 
the  term  unequivocally  to  October  10,  1901.  To  admit  the  evi- 
dence and  give  it  the  force  contended  for  by  the  defendants 
v;ould  be  to  permit  them  to  insert  in  the  written  instrument  by 
oral  evidence  an  additional  agreement  based  upon  a  condition 
upon  the  happening  of  which  the  term  would  be  extended  for  a 
period  of  four  months.  The  statutory  provisions  cited  are  but 
declaratory  of  the  common-law  rule  (1  Greenleaf  on  Evidence, 
sec.  275),  and  recognize  all  the  exceptions  for  which  it  pro- 
vides. Among  these  is  the  case  in  which  evidence  may  be  re- 
ceived of  the  existence  of  an  independent  oral  agreement  not 
inconsistent  with  the  stipulations  of  the  written  contract,  and 
in  respect  of  which  the  writing  does  not  speak,  but  not  to  con- 
tradict, vary,  add  to,  or  qualify  the  absolute  terms  of  the  writ- 
ten contract.  In  such  a  case  the  independent  oral  agreement 
must  have  been  upon  some  collateral  matter,  and  must  have 
operated  as  an  inducement  to  the  complaining  party  to  enter 
into  the  agreement,  whereas  in  the  absence  of  it  he  would  not 
have  done  so.  To  deny  the  admission  of  evidence  in  such  a 
case,  if  relevant  to  the  issues  made  by  the  pleadings,  would  be 
to  allow  one  of  the  parties  to  induce  another  to  enter  into  the 
engagement  under  false  representations,  and  to  aid  him  to  en- 
force it  against  his  adversary  notwithstanding  the  fraud  prac- 
ticed ^^  upon  him,  by  holding  out  to  him  the  fraudulent  induce- 
ment. We  recognize  this  principle,  and  believe  it  to  be  in  full 
Eccord  not  only  with  the  spirit  of  the  statute,  but  also  with  ad- 
judged cases:  Thomas  v.  Scutt,  127  N.  Y.  133,  27  X.  E.  961; 
Naumberg  v.  Young.  44  K  J.  L.  331,  43  Am.  Eep.  380 ;  Hei 
V.  Heller,  53  Wis.  415,  10  N.  W.  620;  Speeht  v.  Howard.  16 
Wall.  564;  forsythe  v.  Kimball.  91  U.  S.  291;  Seitz  v.  Bre- 
mers'  Eefrigerating  Machine  Co.,  141  F.  S.  510, 12  Sup.  Ct.  Eep. 
46;  Van  Winkle  \\  Crowell,  146  U.  R.  42,  13  Sup.  Ct.  Eep.  18; 
Cliver  v.  Heil,  95  Wis.  364,  70  X.  W.  346 ;  Flynn  v.  Bourneuf, 
143  Mass.  277.  58  Am.  Eep.  135.  9  X.  E.  650;  Eighmie  v.  Tav- 
lor,  98  N.  Y.  288;  Beall  v.  Fisher,  95  Cal.  568,^30  Pac.  773; 
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Bradford  Investment  Co.  v.  Joost,  117  Cal.  204,  48  Pac.  1083. 
This  principle,  however,  does  not  apply  to  a  case  in  which  the 
oral  promise  relates  directly  to  the  subject  of  the  contract,  even 
though  the  claim  be  that  the  complaining  party  signed  the  in- 
strument in  reliance  upon  such  promise:  Fisher  v.  Briscoe,  10 
Mont.  124,  25  Pac.  30;  Gillett  v.  Clark,  6  Mont.  190,  9  Pac. 
823;  Nelson  v.  Spears,  16  Mont.  351,  40  Pac.  786.  "Where 
there  is  no  fraud  or  mistake  in  the  preparation  of  the  instru- 
ment, and  it  appears  that  the  party  signing  understood  its  lan- 
guage and  purport,  it  cannot  be  reformed  on  the  ground  that 
he  signed  upon  the  faith  of  a  contemporaneous  oral  promise 
which  was  not  kept,  nor  may  such  promise  be  received  in  evi- 
dence to  control  the  written  contract" :  Sanford  v.  Gates,  Town- 
send  &  Co.,  21  Mont.  277,  53  Pac.  749.  It  is  well  said  in 
Xaumberg  v.  Young,  44  N.  J.  L.  331,  43  Am.  Rep.  380,  "that, 
where  the  written  contract  purports  on  its  face  to  be  a  memorial 
of  the  transaction,  it  supersedes  all  prior  negotiations  and  agree- 
ments, and  that  oral  testimony  will  not  be  admitted  of  prior 
or  contemporaneous  promises  on  a  subject  which  is  so  closely 
connected  with  the  principal  transaction,  with  respect  to  which 
the  parties  are  contracting,  as  to  be  part  and  parcel  of  the 
transaction  itself,  without  the  adjustment  of  which  the  parties 
cannot  be  considered  as  having  finished  their  negotiations  and 
finally  concluded  a  contract."  Under  the  evidence  in  question, 
giving  it  ^^  all  the  force  which  is  claimed  for  it,  the  alleged  oral 
agreement  had  reference  not  to  an  independent  collateral  matter, 
but  to  the  very  subject  matter  of  the  written  lease — namely,  the 
length  of  the  term  speciJEied  therein.  It  therefore  had  to  do 
with  the  very  essence  of  the  contract  itself;  and  it  is  impossi- 
ble to  admit  it,  and  give  it  the  import  contended  for  by  the 
plaintiffs,  without  allowing  it  to  substitute  an  entirely  new 
contract  for  the  old  one,  and  to  adjudge  the  rights  of  the  re- 
spective parties  thereon.  It  presents  a  case,  therefore,  which  not 
only  does  not  fall  under  any  one  of  the  exceptions  to  the  rule, 
but  is  in  direct  violation  of  it.  Furthermore,  we  do  not  think 
the  evidence  tends  to  establish  any  agreement  whatever  which 
operated  as  an  inducement  to  the  defendants  to  sign  the  lease. 
Giving  it  its  utmost  force,  it  does  not  establish  any  agreement 
wliatever.  The  plaintiffs  did  no  more  than  make  a  promise 
of  what  they  would  do  under  certain  circumstances  which  might 
arise  in  the  future.  The  condition  involved  no  new  or  differ- 
ent consideration.  Xor  did  the  defendants  sign  the  lease  upon 
the  express,  or  even  implied,  condition  that  the  alleged  prom- 
ifce  was  to  be  made  good  to  them. 
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2.  The  action  of  the  court  in  excluding  the  endence  upon 
1he  objection  as  made  was  also  correct.  Section  2281  of  th'j 
■Civil  Code  provides:  "A  contract  in  writing  may  be  altered  by 
a  contract  in  writing,  or  by  an  executed  oral  agreement,  and 
not  otherwise.^'  The  principle  embodied  in  this  provision  ap- 
plies to  all  kinds  of  contracts  in  writing,  whether  they  are  re- 
■quired  by  law  to  be  in  writing  or  not.  The  purpose  of  the 
i^ection  is  the  same  as  that  of  the  rule  contained  in  the  other 
provisions  which  we  have  been  considering.  It  is,  however,  a 
distinct  departure  from  the  common-law  rule,  which  permitted 
parties,  at  their  pleasure,  to  alter  by  oral  agreement,  whether 
executed  or  executory,  any  contract  which  was  not  required  to 
be  evidenced  by  a  writing.  The  only  exception  recognized  is 
"tlie  case  in  which  the  subsequent  oral  agreement  has  been  exe- 
cuted by  one  or  both  of  the  parties.  In  such  case  the  agree- 
ment, as  altered  or  modified,  is  deemed  to  have  been  substituted 
^^  for  the  written  one,  which  then  ceases  to  be  the  only  evi- 
dence of  the  engagement  of  the  parties. 

The  excluded  evidence  does  not,  at  most,  tend  to  establish 
more  than  a  mere  executor)^  agreement  to  so  change  the  terms 
of  the  written  agreement,  as  to  substitute  another  date  for  the 
one  written  therein,  and  to  extend  the  life  of  it  for  four  months. 
Xo  consideration  passed  from  the  defendants  to  the  plaintilfs,  by 
virtue  of  which  the  promise  became  a  binding  obligation.  The 
-alleged  subsequent  agreement  was  therefore  within  the  prohibi- 
tion of  the  statute,  and  consequently  void.  The  evidence  of- 
fered to  show  it  was  incompetent,  and  was  properly  excluded. 

Let  the   order   be  affirmed. 

Pigott,  J.,  concurred  in  the  order  of  affirmance. 

Milljurn,  J.,  concurred. 


When  a  Contract  is  Reduced  to  Writinfj,  it  generally  snpersecles  all 
prior  anrl  contemporaneous  verbal  negotiations,  understandings,  and 
agreements,  and  parol  evidence  of  them  is  inadmissible  to  varv  its 
terms:  Middloton  v.  Griffith,  57  N.  J.  L.  442,  51  Am.  St.  Eep.'  617, 
31  Atl.  405;  Tuttle  v.  Burgett,  53  Ohio  St.  498,  53  Am.  St.  Eep. 
649,  42  X.  E.  427;  Langlev  v.  Rodriguez,  122  Cal.  5S0,  6S  Am.  St. 
Eep.  70,  55  Pac.  406;  Willjur  v.  Stoepel,  82  Mich.  344,  21  Am.  St. 
Eep.  568,  46  X.  W.  724.  Subsequent  parol  agreements  to  vary  writ- 
ings are  considered  in  the  monographic  notes  to  Abell  v.  Munson, 
100  Am.  Dec.  169-172;  Harris  v.  Murphy,  56  Am.  St.  Eep.  659-672. 
Although  a  written  lease  of  land  for  more  than  one  year  cannot  be 
altered  by  any  subsequent  verbal  agreement,  yet  such  agreement 
operates  as  an  estoppel  against  the  landlord  and  his  grantee  taking 
with  notice  thereof,  if  the  landlord,  by  his  conduct,  has  induced 
the  tenant  to  act  thereon:  Conley  v.  Johnson,  69  Ark.  513,  86  Ajn. 
St.  Eep.  209,  64  S.  ^V.  277. 

Am.  St.  Rep.,  Vol.  94—52 
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BEINHOEN"  V.  GRISWOLD. 

[27  Mont.  79,  69  Pac.  557.] 
TRESPASSINa  ANIMALS— LiabiUty  for.  Injury  to.— A  re- 
quirement of  law  that  a  land  owner  must  maintain  a  legal  fence  in 
order  to  recover  for  trespass  by  domestic  animals  does  not  require 
him  to  keep  such  animals,  when  rightfully  at  large,  from  coming 
onto  his  land,  nor  make  their  entry  thereon  lawful,  so  as  to  render 
him  liable  for  injury  to  them,  not  wantonly  nor  intentionally  inflicted,, 
and  arising  from  dangerous  places  or  substances  existing  on  his  land.^ 
(p.   820,  821.) 

E.  C.  Eussel  and  L.  Penwell,  for  the  appellant. 
Stranahan  &  Stranahan,  for  the  respondent. 

^^  PIGOTT,  J.  Action  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant. 
The  complaint  states  that  the  defendant  negligently  left  ex- 
posed a  vat  containing  poisonous  liquid;  that  by  reason  of  such 
negligence  certain  cattle  of  plaintiff  and  of  one  Holm  drank 
from  the  vat  some  of  the  liquid,  and  died  from  the  effects  of 
the  poison;  and  that  Holm  assigned  his  demand  for  damages 
to  the  plaintiff.  The  answer  puts  in  issue  the  allegation  of 
negligence,  and  avers  that  the  death  of  the  cattle  was  caused 
by  the  carelessness  of  the  plaintiff  and  Holm.  The  plaintiff 
secured  a  judgment,  and  the  defendant  moved  for  a  new  trial 
on  several  grounds,  one  being  the  insufficiency  of  the  evidence 
to  prove  negligence  on  the  part  of  the  defendant.  From  the 
order  denying  a  new  trial  the  defendant  has  appealed. 

The  facts  upon  which  the  plaintiff  bases  his  allegations  of 
negligence  are  substantially  these:  During  the  year  1898  the 
dc'fendant  was  the  lessee  in  possession  of  the  Non-Such  gold 
mine  and  millsite.  The  property  was  not  inclosed  by  a  legal 
fence.  For  the  proper  conduct  of  his  mining  operations  he  em- 
ployed the  cyanide  process,  using  large  quantities  of  poisonoiH. 
chemicals,  consisting  principally  of  cyanide  of  potassiuHQ,  which 
he  diluted  with  water,  and  kept  in  suitable  receptacles  on  the 
surface  of  the  mining  property,  but  not  sufficiently  covered  to- 
prevent  easy  access  to  the  poisonous  solution.  In  appearance  it 
resembled  water.  Cattle  of  the  plaintiff  and  of  Holm,  while 
ranging  on  the  public  domain,  wandered  over  to  and  upon  the 
**  defendant's  mine  and  millsite,  and  there  drank  the  poison- 
ous liquid  contained  in  the  vats  or  tubs.  The  defendant  knew 
that  the  cattle  were  in  the  habit  of  straying  upon  his  uninclosed 
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property,  and  he  had  driven  them  away  whenever  he  saw  them 
there. 

The  plaintiff  insists  there  is  but  one  question  involved,  which 
he  states  thus:  Is  a  "land  owner  who  negligently  leaves  ex- 
posed upon  his  uninclosed  premises,  where  he  knows  stock  are 
wont  to  stray,  dangerous  places  or  substances,  whereby  another's 
cattle,  straying  thereon,  are  injured,  liable  foi;  such  injury?" 
He  argues  that,  as  the  defendant's  mining  property  was  not  in- 
closed by  a  legal  fence,  the  cattle  were  not  trespassing  upon  his 
property,  but  were  rightfully  thereon,  and  that  therefore  he 
owed  to  the  plaintiff  the  duty  so  to  use  his  property  and  con- 
duct his  business  as  not  to  injure  the  plaintiff's  cattle;  that,  in 
failing  to  cover  the  poisonous  solution  so  as  to  prevent  the  cattle 
from  drinking  of  it,  he  violated  this  alleged  duty,  and  as  such 
negligence  resulted  in  the  death  of  the  cattle,  and  consequent 
Joss  to  the  plaintiff,  the  defendant  is  liable  in  damages.  In 
support  of  his  contention  the  plaintiff  cites  Monroe  v.  Cannon, 
24  Mont.  316  81  Am.  St.  Eep.  439,  61  Pac.  863),  where  the 
owner  of  pasture  land  was  held  entitled  to  recover  the  value 
of  grass  consumed  by  bands  of  sheep  deliberately  and  inten- 
tionally driven  on  it  by  the  herder  in  charge  of  them,  the 
opinion  containing  the  following  language :  "If  in  the  case  now 
under  consideration  the  damage  sustained  by  respondent  had 
resulted  from  trespasses  committed  by  cattle  or  sheep  or  other 
animals  named  in  the  statute,  lawfully  at  large,  and  not  under 
the  direction  and  control  of  their  owner,  then  appellant's  posi- 
tion would  be  sound."  IST either  this  language,  nor  anything  said 
in  the  opinion,  lends  countenance  to  the  contention  of  the  plain- 
tiff in  the  case  at  bar.  The  decision  does  not  declare  or  define 
any  duty  owing  by  the  land  owner  to  the  owner  of  straying  cat- 
tle. These  observations  apply  also  to  section  3258  of  the  Po- 
htical  Code,  which  reads:  "If  any  cattle,  horse,  mule,  ass,  hog, 
slicep,  or  other  domestic  animal  break  into  any  inclosure,  the 
fence  being  legal,  as  hereinbefore  provided,  the  owner  of  such 
^^  animal  is  liable  for  all  damages  to  the  owner  or  occupant  of 
the  inclosure  which  may  be  sustained  thereby.  This  section 
must  not  be  construed  so  as  to  require  a  legal  fence  in  order  to 
maintain  an  action  for  injury  done  by  animals  rimning  ac 
large  contrary  to  law."  Even  if  it  be  conceded  that  the  cattle 
of  the  plaintiff  were  not  wrongfully  upon  defendant's  property, 
no  liability  would  be  incurred  from  the  fact  that  they  were 
injured  while  there,  unless  it  was  the  defendant's  duty  to  pro- 
tect from  injury  all  cattle  on  his  property  whose  trespass  was 
not  of  such  a  nature  as  to  render  their  owners  liable  for  the 
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trespass.  Counsel  for  the  plaintiff  urge  that,  if  these  cattle 
were  not  wrongfully  on  the  defendant's  property,  they  must  have 
been  rightfully  there,  asserting  that  if  there  was  no  remedy  by 
action,  there  could  not  be  a  trespass.  To  this  we  cannot  yield 
assent. 

The  owner  is  entitled  to  the  exclusive  possession  of  his  land, 
whether  fenced  or  not ;  and  it  is  beyond  the  power  of  the  legis- 
lature to  prescribe,  or  of  custom  to  create,  a  right  in  another 
to  occupy  the  land  or  enjoy  its  fruits.  Either  written  law  or 
custom  may  withhold  from  the  owner  who  does  not  fence  his 
land  a  remedy  for  loss  suffered  by  reason  of  casual  trespasses 
by  cattle  which  stray  upon  it,  and  may  give  a  remedy  for  such 
trespasses  to  those  only  who  inclose  their  land.  By  custom  as 
well  as  by  statute  the  common  law  of  England  has  been  so 
modified  in  Montana.  This  is  undoubtedly  a  legitimate  exer- 
cise of  the  police  power.  It  falls  far  short,  however,  of  con- 
ferring a  legal  right  to  dispossess  the  nonfencing  owner.  He 
may  at  pleasure  lawfully  drive  the  intruding  cattle  from 
his  land,  and  keep  them  away  from  it.  This  is  his  right,  for 
the  cattle  are  trespassing.  The  owners  of  domestic  animals 
hold  no  servitude  upon  or  interest,  temporary  or  permanent,  in 
the  open  land  of  another,  merely  because  it  is  open.  If  the 
Ifind  owner  fails  to  '^^fcnce  out"  cattle  lawfully  at  large,  he  may 
not  successfully  complain  of  loss  caused  by  such  livestock 
straying  upon  his  uninclosed  land.  For  under  these  circum- 
stances the  trespass  is  condoned  or  excused — the  law  refuses  to 
award  damages.  While  the  land  owner,  by  omitting  to  fence, 
disables  himself  from  invoking  the  remedy  which  is  given  to 
^^  those  who  inclose  their  property  with  a  legal  fence,  and 
while  the  cattle  owner  is  thereby  relieved  from  liability  for 
casual  trespasses,  it  is  nevertheless  true  that  the  cattle  owner 
has  no  right  to  pasture  his  cattle  on  the  land  of  another,  and 
that  cattle  thus  wandering  over  such  lands  are  not  rightfully 
there.  They  are  there  merely  by  the  forbearance,  sufferance,  or 
tolerance  of  the  nonfencing  land  owner;  there  they  may  remain 
only  by  his  tolerance. 

The  cattle  owning  plaintiff  did  not  owe  to  the  land  owning 
defendant  the  duty  to  fence  his  cattle  in;  the  latter  did  not 
owe  to  the  former  the  duty  to  fence  them  out ;  neither  of  them 
vvas  under  obligation  to  the  other  in  that  regard.  The  defend- 
ant is  not  liable  in  this  action  unless  he  was  negligent.  There 
cannot  be  negligence  without  breach  of  duty.  Hence,  mani- 
festly, the  defendant  was  not  guilty  of  negligence  in  omitting 
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to  prevent  the  plaintiff's  cattle  from  going  upon  his  unfenced 
land. 

As  has  just  been  said,  the  straying  of  the  plaintiff's  cattle 
upon  the  defendant's  land  did  not  involve  the  violation  of  any 
legal  duty  upon  the  part  of  the  defendant.     There  would  there- 
fore seem  to  be  no  basis  for  the  plaintiff's  charge  of  negligence 
on  the  part  of  the  defendant,  unless  it  consists  in  the  defend- 
ant's alleged  failure  to  protect  the  cattle  from  injury  while  on 
his   land.     The   damage   resulted   from   a  permissive,   not  an 
active,  cause  of  injury.     We  are  asked  to  hold  that  the  law  im- 
posed upon  the  defendant,  in  addition  to  the  duty  of  refrain- 
ing from  intentional  or  wanton  injury  to  the  cattle,  the  duty 
so  to  use  his  property  and  so  to  conduct  his  mining  operations 
thereon  as  to  avoid  all  dangers  to  which  these  trespassing  beasts 
might   expose   themselves.     Counsel   invoke   the   provisions   of 
section  2296  of  the  Civil  Code,  which  is   declaratory  of  the 
common  law:   "Everyone  is  responsible  ....  for  an  injury 
occasioned  to  another  by  his  want  of  ordinary  care  or  skill  in 
the  management  of  his  property."     Giving  to  the  principle  thus 
expressed   full  recoo-nition,   and   measuring  the  rights   of  the 
parties  by  the  test  of  negligence  thus  furnished,  we  are  unable 
to  find  in  the  record  evidence  of  acts  or  omissions  ^^  by  the 
defendant  constituting  negligence  in  the  management  of  his 
property.     But  the  plaintiff  contends  that,  irrespective  of  sec- 
tion 2296,  the  defendant  has  been  guilty  of  negligence  in  so 
using  his  property  as  to  imperil,  and  in  this  case  actually  in- 
jure, the  property  of  another.     We  think  the  principles  which 
he  invokes  have  no  application  to  the  facts  disclosed  by  the 
record.     To  a  naked  trespasser  or  mere  licensee  by  sufferance 
(if  the  expression  may  correctly  be  used)  the  land  owner  owes 
the  duty  to  refrain  from  any  willful  or  wanton  act  causing  in- 
jury to  his  person  or  chattels,  and,  after  discovering  that  the 
trespasser  is  in  imminent  danger  or  immediate  peril,  to  use 
reasonable  care  to  avoid  an  active  cause  of  injury:  Egan  v. 
Montana  Cent.  Ey.  Co.,  24  :\[ont.  569,  63  Pac.  831.     The  rule 
is  different  in  respect  of  those  who  go  upon  property  because 
of   the   owner's   invitation,   either   express   or   implied.     As   to 
snch  persons  he  is  bound,  at  his  peril,  to  use  reasonable  care 
and  diligence  in  keeping  his  property  in  safe  condition.     To  a 
mere   licensee   or   naked  trespasser  the  land   owner   docs   not 
owe  the  active  duty  of  being  diligent  or  using  care  in  provid- 
ing against  the  danger  of  accident.     The  distinction  is  well  ex- 
pressed  in   Sweeny  v.   Old   Colony  etc.   E.   E.   Co.,    10   Allen, 
368,  87  Am.  Dec.  644:  "All  the  cases  in  the  books  in  whicli 
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a  party  is  sought  to  be  charged  on  the  ground  that  he  has 
caused  a  way  or  other  place  to  be  encumbered,  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  accident  and  injury 
have  been  occasioned  to  another,  turn  on  the  principle  that 
negligence  consists  in  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  or  obligation  has  been  violated.  Thus  a  tres- 
passer who  comes  on  the  land  of  another  without  right  cannot 
maintain  an  action  if  he  runs  against  a  barrier  or  fall?  into 
an  excavation  there  situated.  The  owner  of  the  land  is  not 
bound  to  protect  or  provide  safeguards  for  wrongdoers.  So  a 
licensee  who  enters  on  premises  by  permission  only,  without 
any  enticement,  allurement  or  inducement  being  held  out  to 
him  by  the  owner  or  occupant,  cannot  recover  damages  for  in- 
juries caused  by  obstructions  or  pitfalls.  He  goes  there  at 
his  own  risk,  and  enjoys  the  license  subject  to  its  ®^  concomitant 
perils.  No  duty  is  imposed  by  law  on  the  owner  or  occupant 
to  keep  his  premises  in  a  suitable  condition  for  those  who  come 
there  solely  for  their  own  convenience  or  pleasure,  and  who 
are  not  either  expressly  invited  to  enter,  or  induced  to  come  upon 
tliem  by  the  purpose  for  which  the  premises  are  appropriated 
and  occupied,  or  by  some  preparation  or  adaptation  of  the  place 
for  use  by  customers  or  passengers,  which  might  naturally  and 
reasonably  lead  them  to  suppose  that  they  might  properly  and 

safely  enter  thereon The  gist  of  the  liability  consists 

in  the  fact  that  the  person  injured  did  not  act  merely  for  his 
own  convenience  and  pleasure,  and  from  motives  to  which  no 
act  or  sign  of  the  owner  or  occupant  contributed,  but  that  he 
entered  the  premises  because  he  was  led  to  believe  that  they 
were  intended  to  be  used  by  visitors  or  passengers,  and  that 
such  use  was  not  only  acquiesced  in  by  the  owner  or  person  in  pos- 
session and  control  of  the  premises,  but  that  it  was  in  accordance 
with  the  intention  and  design  with  which  the  way  or  place  was 
adapted  and  prepared  or  allowed  to  be  so  used.  The  true  dis- 
tinction is  this:  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  lia- 
bility; but,  if  he  directly  or  by  implication  induces  persons  to 
enter  on  and  pass  over  his  premises,  he  thereby  assumes  an  ob- 
ligation that  they  are  in  a  safe  condition,  suitable  for  such  use 
and  for  a  breach  of  this  ol)ligation  he  is  liable  in  damages  to 
a  person  injured  thereby."  The  methods  pursued  by  the  de- 
fendant in  the  management  and  use  of  his  property  involved  no 
danger  to  the  plaintiff  or  his  cattle,  nor  exposed  either  to  risk, 
so  long  as  he  and  they  remained  within  the  limits  of  the  plain- 
tiff's  rights.     The  contention  of  the   plaintiff  rests  upon  the 
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erroneous  theory,  heretofore  considered,  that  the  cattle  owners 
bold  a  personal  servitude  upon,  or  the  right  of  commons  or 
profit  in,  all  unfenced  land,  by  virtue  of  which  they  are  sup- 
posed to  be  entitled,  as  of  right,  to  use  for  grazing  and  pas- 
ture all  of  the  uninclosed  lands  of  other  persons.  Such  bur- 
den upon  or  easement  in  gross  in  open  lands  has  not  been 
granted,  and  does  not  exist.  We  have  already  decided  that  such 
use,  while  it  does  not  constitute  an  ®^  actionable  wrong,  is  not 
the  exercise  of  a  legal  right;  and  as  the  cattle  owner  possessed 
no  right  to  have  his  livestock  upon  the  defendant's  land,  and 
the  latter  was  clothed  with  the  unquestioned  right  to  drive 
tliem  away  because  they  were  not  rightfully  there,  clearly  the 
defendant  had  no  active  duty  in  respect  of  them  while  there. 
He  was,  of  course,  bound  to  refrain  from  intentional  or  wanton 
injury;  if  he  stood  by  and  knowingly  permitted  them  to  drink 
of  the  poisonous  solution,  without  making  an  effort  to  prevent 
them  from  doing  so,  he  might,  perhaps,  be  liable;  but  neither 
of  these  conditions  is  in  the  case  at  bar. 

We  think  there  is  no  proof  in  the  record  which  justifies  the 
application  of  the  doctrine  of  invitation,  enticement,  allurement 
or  attraction :  Deane  v.  Clayton,  7  Taunt.  489,  531,  533 ;  Jordin 
v.  Crump,  8  Mees.  &  W.  782;  Pouting  v.  Noakes  (1894),  2  Q. 
B.  281 ;  Stendal  v.  Boyd,  67  Minn.  279,  69  N".  W.  899 ;  Twist  v. 
Winona  etc.  E.  E.  Co.,  39  Minn.  164,  12  Am.  St.  Eep.  626,  39 
N.  W.  402.  The  soundness  of  the  principles  upon  which  the 
so-called  "turntable"  and  similar  cases  are  supported  is  not  pre- 
sented for  decision. 

We  have  read  the  opinions  which  are  opposed  to  the  conclu- 
sions here  announced.  They  need  not  be  referred  to  or  dis- 
cussed. We  are  entirely  satisfied  that  our  conclusions  are  based 
upon  correct  fundamental  principles. 

The  order  refusing  a  new  trial  is  reversed,  with  costs  to  the 
appellant,  and  the  cause  is  remanded. 

Brantly,  J.,  concurred. 

MILBUEN",  J.  Considering  only  the  facts  appearing  in  this 
ease,  I  concur  in  the  reversal  of  the  order  denying  a  now  trial. 
1  do  not  concur  in  all  that  is  said  in  the  opinion  with  reference 
to  absence  of  duty  owing  by  one  person  to  another  who  is  tres- 
passing upon  the  premises  of  the  former,  or  to  the  owner  of 
livestock  which  wander  upon  such  premises. 


If  a  Property  Owner  digs  a  pit  or  well  near  the  highway,  leavini^ 
it  uncovered  and  uninclosed,  he  is  liable  for  the  death  of  a  domestic 
animal  which,  while   lawfully  running  at   large,  falls  into   the  exca- 
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vation  and  is  killed:  Haughey  v.  Hart,  62  Iowa,  96,  49  Am.  Eep.  138, 
17  N.  W.  189;  Jones  v.  Nichols,  46  Ark.  207,  55  Am,  Bep,  575.  In 
the  last  case,  grain  was  scattered  about  the  place  of  danger:  See, 
in  this  connection,  Sisk  v.  Crump,  112  Ind.  504,  2  Am.  St.  Eep. 
213,  14  N.  E.  381;  Eay  v.  Stuckey,  113  Wis.  77,  90  Am.  St.  Eep.  844, 
88  N.  W.  900.  As  to  the  liability  of  the  owner  of  dangerous  prem- 
ises to  trespassing  persons,  see  Eyan  v.  Towar,  128  Mich.  463,  87 
N.  W.  644,  92  Am.  St.  Eep.  481,  and  cases  cited  in  the  cross-ref- 
erence note  thereto. 


STATE  V.  N^ORTHEEN"  PACIFIC  EXPRESS  COMPANY. 

[27  Mont.  419,  71  Pac.  404.] 
INTERSTATE  COMMERCE— Occupation  Tax.— A  statute  im- 
posing an  occupation  tax  on  any  carrier  engaged  in  transmitting 
goods  "from  one  place  to  another,"  and  not  making  any  discrimi- 
nation between  local  and  interstate  business,  is  void  as  against  an 
express  company  engaged  in  interstate  and  intrastate  business  a^i 
an  unlawful  interference  with,  and  attempt  to  regulate  interstate 
commerce,     (p.   830.) 

J.  Donovan^  attorney  general,  for  the  state. 
W.  Wallace,  Jr.,  for  tlie  respondent. 

420  HOLLOWAY,  J.  The  parties  to  this  action,  proceed- 
ing nnder  the  provisions  of  section  2050  of  the  Code  of  Civil 
Procedure,  agreed  npon  a  case  containing  the  facts  upon  which 
i]ie  controversy  depends,  and  submitted  the  same  to  the  dis- 
trict court  for  determination. 

The  county  treasurer  of  Lewis  and  Clarke  county,  in  the 
name  of  the  state,  sought  to  collect  a  license  or  occupation  tax 
from  the  defendant,  Isorthern  Pacific  Express  Company,  The 
facts  agreed  upon,  so  far  as  they  are  material  to  a  determination 
of  the  question  in  dispute,  are  that  the  defendant,  iS'orthern 
Pacific  Express  Company,  is  a  foreign  corporation  engaged  in 
carrying  express  matter  for  hire  from  points  in  this  state  to 
other  points  in  this  state,  and  also  from  points  in  this  state  to 
points  without  this  state;  that  it  maintains  an  office  in  Helena, 
and  has  paid  its  taxes  upon  all  its  property  in  the  state;  and 
that  neither  tiie  defendant  company,  nor  its  agent,  has  ever  ap- 
plied for  or  obtained  a  license  to  conduct  such  business. 

The  question  submitted  to  the  district  court  for  decision  was : 
"Is  the  defendant  company  liable  for  a  license  fee  or  an  occupa- 
tion tax  under  the  laws  of  the  state  of  Montana?"  This  ques- 
tion "*2i  the  district  court  answered  in  the  negative  and  en- 
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tored  a  judgment  for  the  defendant  for  costs,  from  which  judg- 
ment the  state  prosecuted  this  appeal. 

Section  4074  of  the  Political  Code,  which  provides  for 
licenses  for  express  companies,  is  as  follows :  "Every  person^ 
association  or  corporation  who  engages  as  a  common  carrier  in 
transmitting  or  conveying  gold-dust,  gold  and  silver  coin  or 
bullion,  money  or  bank  notes,  packages  or  express  matter,  or 
passengers  from  one  place  to  another  for  hire  or  profit  must 
procure  a  license  and  pay  therefor  in  each  county  where  the 
business  is  transacted  as  follows :  Those  doing  business  to  the 
amount  of  fifty  thousand  dollars  or  over  per  quarter,  must  pay 
one  hundred  and  eighty-seven  dollars  and  fifty  cents  per  quar- 
ter. This  section  shall  not  apply  to  street  railway  companies. 
Those  doing  business  in  any  county  to  the  amount  of  thirty 
thousand  dollars  and  under  forty  thousand  dollars  per  quarter, 
must  pay  ninety-three  dollars  and  seventy-five  cents  per  quarter. 
Those  doing  business  in  any  county  to  the  amount  of  twenty 
thousand  dollars,  and  under  thirty  thousand  dollars  per  quarter, 
must  pay  sixty-two  dollars  and  fifty  cents  per  quarter.  Those 
doing  business  in  any  county  to  the  amount  of  ten  thousand  dol- 
lars, and  under  twenty  thousand  dollars  per  quarter,  must  pay 
thirty-seven  dollars  and  fifty  cents  per  quarter,  and  in  any 
amount  under  ten  thousand  dollars  and  over  five  thousand  dol- 
lars per  quarter,  must  pay  twenty-five  dollars  and  twenty-five 
cents  per  quarter,  and  in  any  amount  under  five  thousand  dol- 
lars per  quarter,  must  pay  twelve  dollars  and  fifty  cents  per 
quarter."  It  will  be  noted  that  the  language  of  section  4074, 
above,  is :  "Every  ....  corporation  who  engages  as  a  common 
carrier  in  ...  .  convoying  ....  express  matter  ....  from 
one  place  to  another  for  hire  ....  must  procure  a  license"; 
and  section  4043  of  the  I'olitical  Code  requires  that  the  license 
sball  be  obtained  as  a  condition  precedent  to  the  carrier's  doing 
any  business.  Our  inquiry,  then,  is :  Is  this  an  attempt  on 
the  part  of  the  state  to  interfere  with  or  regulate  interstate 
commerce,  or,  in  other  '*^^  words,  does  the  license  or  occupa^ 
tion  tax  provided  for  above  affect  the  business  of  the  defendant 
company  which  is  interstate  in  its  character,  or  only  that  busi- 
ness which  is  purely  local  or  intrastate? 

While  there  are  some  exceptions  to  be  found  in  the  decided 
cases,  we  believe  the  very  great  weight  of  authority  fairly  es- 
tablishes this  as  a  general  rule  for  the  interpretation  of  license 
statutes,  as  applicable  to  cases  of  the  character  of  this  one  now- 
nnder  consideration,  viz. :  "Where  a  carrier  is  engaged  in  both 
interstate  and  intrastate  business,  in  the  imposition  of  a  tax 


826  American  State  Eepokts^  Vol.  94.     [Montana, 

upon  such  carrier  the  interstate  business  must  be  discriminated 
from  the  intrastate  business,  or  it  must  be  made  capable  of  such 
discrimination,  so  that  it  may  clearly  appear  that  the  intrastate 
business  alone  is  taxed.  Whenever  the  subjects  of  taxation  can 
be  separated,  so  that  that  which  arises  from  interstate  commerce 
can  be  distinguished  from  that  which  arises  from  commerce 
wholly  within  the  state,  the  distinction  will  be  acted  upon  by 
the  courts,  and  the  state  permitted  to  collect  the  tax  arising  upon 
commerce  solely  within  its  own  territory."  If,  however,  the 
terms  of  the  statute  are  general,  and  the  license  fee  a  unit 
charged  against  the  business  of  the  carrier  as  such — as  strictly 
an  occupation  tax — and  no  attempt  is  made  by  the  language  of 
the  statute  to  discriminate  between  the  local  and  interstate  busi- 
ness, but  the  license  is  required  as  a  condition  precedent  to  the 
carrier's  commencing  or  conducting  business,  then  the  imposi- 
tion of  the  tax  will  be  deemed  an  interference  with  and  an  at- 
tempt to  regulate  interstate  commerce,  and  for  that  reason  void ; 
17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  110. 

This  distinction  has  been  noted  frequently,  and,  with  few  ex- 
ceptions, has  been  recognized  and  followed  by  the  courts.  In 
each  of  the  following  cases  the  party  upon  whom  the  license 
was  imposed  was  engaged  in  both  local  and  interstate  commerce. 
In  Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup.  Ct.  Eep. 
250,  the  court  had  under  consideration  a  statute  of  Missouri 
which  provides  that  express  companies  should  make  report  of 
business  done  "within  this  state,"  and  requiring  an  **"^  annual 
license  fee  or  occupation  tax  based  thereon;  and,  in  dispos- 
ing of  the  question  whether  the  statute  was  intended  to  or 
did  apply  to  or  affect  interstate  commerce,  the  court  says :  "Was 
the  business  of  this  express  company  in  the  state  of  Missouri, 
on  the  receipts  from  which  the  tax  in  question  was  assessed 
under  this  act,  interstate  commerce?  The  allegation  of  the  bill 
is  very  positive  that  in  the  prosecution  of  its  business  as  an 
txjiress  company  the  complainant  is  engaged  in  part  in  the  trans- 
portation of  goods  and  other  property  between  the  states  of 
Nebraska,  Kansas,  Texas,  and  other  states  of  the  Union,  and 
the  state  of  Missouri :  and  also  in  the  business  of  carrvino-  o-oods 
between  dilTcrent  points  within  the  limits  of  the  state  of  Mis- 
souri. The  question  on  this  point,  therefore,  is  narrowed  down 
TO  the  single  inquiry  whether  the  tax  complained  of  in  any  way 
b'  ars  upon  or  touches  the  interstate  traffic  of  the  compan}^  or 
whether,  on  the  other  hand,  it  is  confined  to  its  intrastate  busi- 
ness. We  tliink  a  proper  construction  of  the  statute  confines  the 
tax  which  it  creates  to  the  intrastate  business,  and  in  no  way 
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relates  to  the  interstate  business  of  the  company.  The  act  in 
question,  after  defining  in  its  first  section  what  shall  constitute 
an  express  company,  or  what  shall  be  deemed  to  be  such  in  the 
sense  of  the  act,  requires  such  express  company  to  file  with  the 
state  auditor  an  annual  report  'showing  the  entire  receipts  for 
business  done  within  this  state  of  each  agent  of  such  company 
doing  business  in  this  state,'  etc.,  and  further  provides  that  the 
amount  which  an  express  company  pays  'to  the  railroads  or 
fcteamboats  within  this  state  for  the  transportation  of  their 
freight  within  this  state'  may  be  deducted  from  the  gross  re- 
ceipts of  the  company  on  such  business;  and  the  act  also  re- 
quires the  company  making  a  statement  of  its  receipts  to  in- 
clude, as  such,  all  sums  earned  or  charged  'for  the  business  done 
within  this  state,'  etc.  It  is  manifest  that  these  provisions  of 
the  statute,  so  far  from  imposing  a  tax  upon  the  receipts  de- 
rived from  the  transportation  of  goods  between  other  states  and 
the  state  of  Missouri,  expressly  limit  the  tax  to  receipts  for  the 
sums  earned  and  charged  for  the  business  done  within  the  state. 
424  rp]^-g  pQgi|;iye  a,nd  oft-repeated  limitation  to  business  done 
within  the  state  (that  is,  business  begun  and  ended  within  the 
state)  evidently  intended  to  exclude,  and  the  language  employed 
certainly  does  exclude,  the  idea  that  the  tax  is  to  be  imposed 
upon  the  interstate  business  of  the  company.  'Business  done 
within  this  state'  cannot  be  made  to  mean  business  done  be- 
tween that  state  and  other  states.  We  therefore  concur  in  the 
view  of  the  court  below  that  it  v/as  not  the  legislative  inten- 
tion, in  the  enactment  of  this  statute,  to  impinge  upon  inter- 
state commerce,  or  to  interfere  with  it  in  any  way  whatever; 
and  that  the  statute,  when  fairly  construed,  does  not  in  any 
manner  interfere  with  interstate  commerce," 

To  the  same  effect  is  the  decision  in  Pullman  Co.  v.  Adams, 
78  Miss.  814,  84  Am.  St.  Rep.  647,  30  South.  757,  construing 
a  statute  of  Mississippi  containing  this  provision  with  reference 
to  the  imposition  of  a  license  tax,  viz. :  "On  each  sleeping  and 
palace  car  company  carrying  passengers  from  one  point  to  an- 
otlier  in  this  state,  one  hundred  dollars,"  etc. 

So,  in  Osborne  v.  Florida,  33  Fla.  162,  39  Am.  St.  Pep.  99, 
14  South.  588,  a  statute  which  imposed  a  license  tax  on  "all 
express  companies  doing  business  in  this  state,"  etc.,  was  held 
by  the  supreme  court  of  Florida  to  affect  only  local,  as  dis- 
tinguished from  interstate,  commerce;  and  on  appeal  to  the 
fc-upreme  court  of  the  United  States  this  construction  of  the 
statute  was  approved,  and  the  judgment  alifrnied:  Osborne  v. 
Florida,  164  U.  S.  650,  17  Sup.  Ct-^'Pep.  214. 
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So,  in  Eailroad  Co.  v.  Harris,  99  Tenn.  684,  43  S.  W.  115^ 
an  act  of  the  Tennessee  legislature  imposing  a  license  upon 
carriers  for  transporting  freight  or  passengers  "from  one  point 
in  this  state  to  another  point  in  this  state"  was  held  to  have- 
no  application  to  interstate  commerce,  and  valid.  To  the  same 
effect  is  the  decision  in  Western  Union  Tel.  Co.  v.  City  of 
Fremont,  39  Neb.  692,  58  N.  W.  415. 

In  Postal  Tel.  Cable  Co.  v.  City  Council  of  Charleston,  15:^ 
U.  S.  G92,  14  Sup.  Ct.  Rep.  1094,  an  ordinance  of  the  city 
of  Charleston  which  imposed  a  license  tax  upon  "business 
"^^^  clone  exclusively  within  the  city  of  Charleston  and  not  in- 
cluding any  business  done  to  or  from  points  without  the  state," 
etc.,  was  held  valid,  and  no  encroachment  upon  the  exclusive 
power  of  Congress  to  regulate  interstate  commerce. 

To  the  same  effect  are  the  decisions  in  Ogden  City  v.  Cross- 
man,  17  Utah,  66,  53  Pac.  985;  State  ex  rel.  Beck  v.  AVagener, 
77  Minn.  483,  77  Am.  St.  Eep.  681.  80  N".  W.  633,  778,  1134; 
Moore  v.  City  of  Eufaula,  97  Ala.  673,  11  South.  921;  Eailroad 
Co.  V.  Harris,  99  Tenn.  684,  43  S.  W.  115. 

In  State  v.  Eocky  Mt.  Bell  Telcph.  Co.,  27  Mont.  394,  71 
Pac.  311,  this  court,  in  construing  section  4071  of  the  Political 
(^de,  Avhich  imposes  a  license  tax  upon  every  telephone  com- 
pany doing  business  in  this  state,  held  that  by  express  terms  the 
statute  discriminated  between  local  and  interstate  commerce, 
and  that  the  manifest  intention  of  the  legislature  that  only  local 
business  should  be  subject  to  such  license  was  clearly  expressed. 

It  will  be  observ'ed  that,  in  the  several  statutes  under  consid- 
eration in  the  above  cases,  apt  words  are  used,  expressing  the 
legislative  intention  to  impose  the  license  upon  the  local  busi- 
ness only. 

On  the  other  hand,  an  ordinance  wliich  provided  "that  tlie 
license  tax  for  the  year  ....  is  hereby  fixed  as  follows:  On 
telegraph  companies,  two  hundred  and  twenty-five  dollars,"^ 
was  held  invalid  as  being  an  attempt  to  interfere  with  inter- 
state commerce,  and  the  supreme  court  of  the  United  States 
said:  "But  it  is  urged  that  a  portion  of  t1ie  telegraph  com- 
panv's  business  is  internal  to  the  state  of  Alabama,  and  there- 
fore taxable  by  the  state.  But  that  fact  docs  not  remove  the 
difficulty.  The  tax  affects  the  whole  business  without  discrim- 
ination. There  are  sufficient  modes  in  which  the  internal  busi- 
ness, if  not  already  taxed  in  some  other  way,  may  be  sub- 
jected to  taxation  without  the  imposition  of  a  tax  which  covers 

the  entire  operations  of  the  company In  our  opinion, 

fcuch  a  construction  of  the  constitution  leads  to  the  conclusion 
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Ihat  no  state  has  the  right  to  lay  a  tax  on  interstate  commerce 
in  any  form,  whether  by  way  of  duties  laid  ^^**  on  the  trans- 
portation of  the  subjects  of  that  commerce,  or  on  the  receipts 
derived  from  that  transportation,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on;  and  the  reason  is  that  such  taxation  is  a 
burden  on  that  commerce,  and  amounts  to  a  regulation  of  it, 
which  belongs  solely  to  Congress":  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640,  8  Sup.  Ct.  Eep.  1380. 

To  the  same  effect  is  the  decision  of  the  same  court  construing 
a  law  of  Kentucky  which  requires  from  the  agent  of  every  ex- 
press company  not  incorporated  by  the  laws  of  Kentucky  a 
license,  before  he  can  carry  on  any  business  for  such  company. 
In  reversing  the  court  of  appeals  of  Kentucky,  the  court  says : 
*'We  regret  that  we  are  unable  to  concur  with  the  learned  court 
of  appeals  of  Kentucky  in  its  view  on  this  subject.  The  law  of 
]\.entucky  which  is  brought  in  question  by  the  case  requires 
from  the  agent  of  every  express  company  not  incorporated  by 
the  laws  of  Kentucky  a  license  from  the  auditor  of  public  ac- 
counts, before  he  can  carry  on  any  business  for  said  company 
in  the  state.  This,  of  course,  embraces  interstate  business  as 
well  as  business  confined  wholly  within  the  state" :  Crutcher  v. 
Kentucky,  141  U.  S.  47,  11  Sup.  Ct.  Eep.  851. 

And  to  the  same  effect  is  the  decision  of  the  same  tribunal  in 
construing  a  statute  of  Tennessee  which  provided  with  reference 
to  sleeping-cars  used  over  roads,  but  not  owned  by  such  roads, 
as  follows:  "And  the  companies  ....  shall  pay  ....  fifty 
dollars  (per  annum)  for  each  and  every  of  said  cars  or  coaches 
u-od  or  as  run  over  said  roads" :  Pickard  v.  Pullman  etc.  Car 
Co..  117  U.  S.  34,  6  Sup.  Ct.  Eep.  635. 

In  Webster  v.  Bell,  68  Fed.  183,  15  C.  C.  A.  360.  the  court 
had  under  consideration  an  ordinance  of  the  city  of  Alexandria, 
Virginia,  which  provided,  among  other  things:  "^Sec.  49.  On 
every  express  company  having  an  office  in  the  city  of  Alex- 
andria, Virginia,  and  receiving  goods,  wares  and  merchandise, 
and  forwarding  them  to  points  within  the  state  of  Virginia,  or 
receiving  goods,  wares  and  merchandise  within  the  state  of 
A''irginia,  and  delivering  them  in  the  city  of  Alexandria,  there 
shall  be  levied  and  collected  a  license  tax  of  one  Imndred  and 
fifty  dollars.  This  ordinance  shall  be  of  force  from  '*-'  its 
passage" — and.  in  construing  its  provisions,  said :  "Tlie  tax  is 
on  every  express  company  having  an  office  in  the  city  of 
Alexandria,  and  receiving  goods,  etc.,  and  forwarding  them 
to  points  within  the  state  of  Virginia.  Eeceiving  them  from 
what  points?     Evidently  from  any  quarter  within  or  without 
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the  state,  for  the  next  sentence  is,  'or  receiving  goods,  wares 
find  merchandise  within  the  state  of  Virginia  and  delivering 
them  in  the  city  of  Alexandria/     This  is  a  description  of  the 

business  taxed The  ordinance  of  the  city  of  Alexandria 

makes  no  discrimination  whatever  between  business  done  with- 
out and  within  the  state,  but,  imposing  a  tax  on  the  company 
if  it  has  an  office  in  that  city,  and  if  some  of  its  business  is  be- 
tween points  in  the  state  of  Virginia,  is  repugnant  to  the 
interstate  commerce  law,  and  is  void."  To  the  same  effect  are 
the  decisions  in  Southern  E.  Co.  v.  City  of  Asheville,  69  Fed. 
359,  and  Southern  Exp.  Co.  v.  City  of  Ensley,  116  Fed.  756. 

The  province  of  this  court  is  to  construe  the  statute  as  we  find 
it,  not  to  read  into  it  terms  which  are  not  there  under  any  fair 
interpretation  of  the  language  used.  The  license  tax  imposed 
under  section  4074,  above,  is  a  gross  amount  imposed  upon  the 
entire  business  of  the  express  company,  and  required  as  a  con- 
dition precedent  to  its  engaging  in  or  following  its  occupation. 
The  statute  does  not,  by  its  terms,  attempt  to  make  any  dis- 
crimination between  the  local  and  interstate  business  of  the  de- 
fendant company,  and  no  such  discrimination  can  be  mad.e  un- 
der any  fair  construction  of  the  language  employed. 

We  hold,  therefore,  that  the  statute  attempts  to  impose  the 
license  upon  the  entire  business  of  the  company,  and,  a  portion 
of  that  business  being  interstate  in  its  character,  the  license  is 
an  interference  with,  and  an  attempted  regulation  of,  interstate 
commerce,  and  is  void,  as  in  contravention  of  the  constitutional 
provisions  conferring  upon  Congress  sole  power  to  regulate 
commerce  with  foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes. 

'^^^  It  is  also  urged  that  section  4074,  above,  is  invalid  for 
want  of  uniformity  in  its  provisions,  in  that  no  license  is  re- 
quired of  companies  doing  business  to  the  extent  of  forty  thou- 
sand dollars,  and  under  fifty  thousand  dollars  per  quarter;  but, 
under  our  views  of  the  case,  it  is  unnecessary  to  consider  this 
question. 

The  judgment  appealed  from  is  affirmed. 

Milburn,  J.,  dissented. 


A  State  Mai/  Impof<e  a  privilege  or  license  tax  iipon  cnrrierg  which 
relates  exelusivelv  to  business  done  within  the  state:  Pullman  Co. 
V.  Adams,  78  Miss.  814,  84  Am.  St.  Bep.  647,  30  South.  757;  Postal 
Tel.  Co.  V.  Eichmond,  99  Va.  102,  86  Am.  St.  Eep.  877,  37  S.  E.  789. 
See,  too,  Grav  v.  Telegraph  Co..  108  Tenn.  39,  91  Am.  St.  Eep.  706, 
64  S.  W.  1003;  Western  Union  Tel.  Co.  v.  Eeynolds,  100  Va.  459,  93* 
Am.   St.   Eep.   971,   41   S.   E.   856.     But   not,   ordinarily,   on   their  in- 
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terstate  business:  Commonwealth  v.  Smith,  92  Ky.  38,  36  Am.  St. 
Eep.  578,  17  S.  W.  187;  St.  Louis  v.  Consolidated  Coal  Co.,  158*  Mo, 
342,  81  Am.  St.  Eep.  310,  59  S.  W.  103;  Hall  v.  American  Eefrig- 
erator  etc.  Co.,  24  Colo.  291,  65  Am.  St.  Eep,  223,  51  Pac.  421;  mono- 
graphic note  to  People  v.  Wemple,  27  Am.  St.  Eep.  559-563.  See, 
also,  Marshall  v.  Western  Union  Tel.  Co.,  79  Miss.  154,  89  Am.  St, 
Eep.  585,  27  South.  614;  Lowe  v.  Seaboard  etc.  Ey.,  63  S,  C,  248,  90 
Am,  St,  Eep,  678,  41  S.  E,  297. 


STATE   V.  DISTEICT   COUET. 

[27  Mont.  441,  71  Pac.  602.]. 

CONSTITUTIONAL  LAW— Inspection  of  Papers  and  Accounts, 
A  court  in  which  an  action  at  law  is  pending  has  authority,  upon 
sufficient  showing,  to  make  a  proper  order  requiring  one  party  to 
submit  to  the  other  for  his  inspection,  copies  of  such  entries  of 
accounts,  documents  or  papers  in  his  possession  and  under  his  con- 
trol as  certain  evidence  relating  to  the  merits  of  the  action  or  the 
defense  therein,  and  such  order  does  not  violate  a  constitutional 
provision  that  the  people  shall  be  secure  in  their  persons,  papers, 
homes  and  effects,  from  unreasonable  searches  and  seizures,     (p.  834.) 

TEIAL— -Inspection  of  Papers.— An  Affidavit  in  support  of 
an  application  for  an  order  for  the  examination  of  defendant's  books 
and  papers  must  contain  a  statement  that  the  action  is  pending  in 
the  court  applied  to,  and  also  the  nature  of  such  action,  and  the 
relief  sought,  otherwise  the  application  cannot  be  granted,     (p.  834.) 

TRIAL— Inspection  of  Papers.— An  Order,  for  the  inspection 
of  the  defendant's  books  and  papers,  containing  no  limitation  on 
the  time  within  which  such  inspection  should  be  made,  is  void, 
(p.  835.) 

TRIAL— Void  Order  of  Inspection— Certiorari.— A  court  which 
makes  an  order  for  the  inspection  of  defendant's  books  and  papers 
without  a  proper  showing,  or  embraces  therein  the  inspection  of  pa- 
pers which,  in  the  very  nature  of  things,  could  not  contain  evidence 
material  or  relevant  to  the  issues,  or  fails  to  limit  the  time  within 
which  such  inspection  shall  be  made,  exceeds  its  jurisdiction,  and 
certiorari  will  lie  to  annul  such  order,     (pp.  835,  836.) 

TRIAL— Inspection  of  Letters— Validity  of  Order,— An  or- 
der for  the  inspection  of  all  defendant's  letters  or  copies  thereof  of 
all  maps  of  workings  of  his  mine,  made  in  a  certain  year,  of  his 
stope-sheets  and  stope-books,  of  all  his  books  of  account  showin,<| 
transactions  in  connection  with  a  certain  mine,  and  of  all  books  and 
records  of  such  mine,  such  order  not  limiting  the  examination  and 
inspection  of  the  documents  to  the  matter  in  issue  between  the  par- 
ties is  too  broad  and  partakes  too  much  of  the  nature  of  a  fishing 
expedition  to  be  valid,     (p.  836.) 

Forbis  &  Evans,  A.  J.  Shores  and  C.  E.  Kelly,  for  the  relator. 
T.  J.  Walsh    and  C,  E,  Leonard,  for  the  respondents. 
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^3  HOLLOWAY,  J.  In  November,  1902,  an  action  was 
commenced  in  the  district  court  of  Silver  Bow  county  by 
one  Patrick  Mullins,  plaintiiT,  against  the  Boston  and  Mon- 
tana Consolidated  Copper  and  Silver  Mining  Company,  defend- 
ant, to  recover  a  three-fourths  interest  in  the  Comanche  min- 
ing claim.  The  plaintiff  claims  that  in  1893  he  had  a  lease  and 
bond  on  such  claim  from  the  Comanche  Mining  Company,  which 
then  owned  the  claim,  and  that  by  the  terms  of  such  lease  and 
bond  he  had  the  option  to  purchase  such  claim  at  any  time 
within  a  year  for  two  hundred  thousand  dollars;  that  he  sold 
an  undivided  one-fourth  interest  in  his  lease  and  bond,  and 
thereafter,  within  the  year  was,  by  fraud  and  collusion  on  the 
part  of  this  defendant,  the  Butte  and  Boston  Mining  Company, 
one  J.  A.  Coram,  and  plaintiff's  cotcnant  in  said  claim,  in- 
duced to  sell  for  a  small  consideration  the  remaining  three- 
fourths  interest  in  said  lease  and  bond,  and  that  the  defendant 
then  became  the  successor  to  the  Comanche  Mining  Company. 

The  complaint  is  lengthy,  and  assumes  to  set  forth  in  detail 
the  alleged  acts  of  fraud  and  collusion,  but  the  allegations  set 
forth  above  are  sufficient  for  the  purpose  of  this  decision.  After 
the  commencement  of  the  action,  plaintiff  made  an  application 
for  an  order  requiring  defei^lant  to  permit  plaintiff  to  examine 
and  take  copies  of  certain  letters,  letter-press  copies  of  letters, 
maps,  stope-sheets,  stope-books,  books  of  account,  and  the  orig- 
inal lease  and  bond  executed  to  the  plaintiff  by  the  Comanche 
Mining  Company,  all  of  which  are  claimed  to  be  in  the  pos- 
session of  the  defendant.  After  notice,  and  upon  hearing,  the 
court  made  the  order  complained  of.  That  order  comprises 
nine  sections  or  subdivisions  and  they  are  as  follows: 

"Ordered  that  the  defendant  herein  produce  for  the  inspec- 
tion of  the  same  by  the  plaintiff,  and  that  it  permit  plaintiff  to 
inspect  the  following: 

"1.  x\ll  letter-press  copj'-books  of  the  Boston  and  ]\rontana 
Consolidated  Co])per  and  Silver  Mining  Company  containing 
any  letters  written  by  any  of  its  officers  from  Butte,  Montana. 
to  the  company  or  any  of  its  officers  or  agents  or  J.  A.  Coram, 
between  .TannaVy  1,  1893,  and  August  30,  1893,  but  the  right 
of  the  plaintiff  to  inspect  such  letter-press  copy-books  shall  ex- 
tend no  ^'*'*  farther  than  to  a^certaiu  what  copies  of  letters 
there  are  therein  relating  to  the  Comanche  mining  claim,  or 
the  acquisition  of  any  interest  therein  by  the  defendant  com- 
pany, and  as  to  such  letters  a  complete  inspection  thereof. 

"2.  All  letters  written  to  the  company  at  Butte  or  to  any 
of  its  officers  or  any  of  the  officers  of  the  Butte  and  Boston  Min- 
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iug  Company  concerning  the  Comanche  mining  claim,  between 
January  1,  1893,  and  August  30,  1893. 

"3.  All  maps  of  workings  of  the  company  made  in  the  year 
1893. 

"4.  All  stope-sheets  and  stope-books  showing  ore  extracted 
from  the  Comanche  mining  claim  or  the  West  Colusa  or  the 
Mountain  View  mining  claim  during  the  time  from  March  1, 
1893,  to  August  10,  1893. 

"5.  All  stope-sheets  and  stope-books  showing  ore  extracted 
from  the  Comanche  mining  claim  since  August  10,  1893. 

''6.  All  books  of  account  showing  transactions  in  connection 
with  the  Comanche  mine,  and  particularly  such  books  as  show 
the  amount  and  value  of  ore  extracted  from  it,  and  expenditures 
made  on  account  of  it. 

"7.  All  books  showing  the  cash  account  and  the  investment 
account  of  the  defendant  company  for  the  year  1893. 

"8.  All  books  and  records  of  the  Comanche  Mining  Com- 
pany. 

"9.  The  lease  and  bond  executed  by  the  Comanche  Mining 
Company  to  the  plaintiff,  Patrick  Mullins,  of  the  Comanche 
mining  claim  in  the  year  1893." 

The  relator  thereupon  made  application  to  this  court  to  have 
the  order  annulled. 

Section  7,  article  3,  of  the  constitution  provides :  "The 
people  shall  be  secure  in  their  persons,  papers,  homes,  and  ef- 
fects, from  unreasonable  searches  and  seizures,'^  etc.  Section 
1810  of  the  Code  of  Civil  Procedure  provides :  "Any  court  in 
which  an  action  is  pending,  or  a  judge  thereof,  may,  upon  no- 
tice, order  either  party  to  give  to  the  other,  within  a  specified 
time,  an  inspection  and  copy,  or  permission  to  take  a  copy,  of 
entries  of  accounts  in  any  book,  or  of  any  document  or  paper 
'*'*^  in  his  possession  or  under  his  control,  containing  evidence 
relating  to  the  merits  of  the  action,  or  the-  defense  therein." 

It  will  be  conceded  that,  in  the  absence  of  any  statute,  the 
district  court,  in  the  exercise  of  its  inherent  powers  as  a  court 
of  equity,  could,  upon  a  sufficient  showing,  make  an  order  for 
discoverv  which  would  furnish  plaintiff  all  the  relief  which  he 
can  obtain  under  section  1810,  above;  that  the  legislative  enact- 
ment added  nothing  to  the  power  of  the  court  as  a  court  of 
equity,  but,  on  the  contrary,  apparently  sought  to  confer  on 
law  courts  the  authority  long  exercised  by  courts  of  equity  inde- 
pendent of  statutory  authority;  and,  in  addition  thereto,  gave' 
to  section  7,  article  3,  of  the  constitution,  a  legislative  con- 
struction defining  the  circumstances  under  which  the  inspec- 
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tion  of  the  private  papers  and  documents  of  one  party  by  an- 
other will  not  be  deemed  an  unreasonable  search.  We  conclude, 
then,  that  the  court — if  an  action  was  pending  therein — ^had 
the  authority,  upon  a  sufficient  showing,  to  make  a  proper  order 
requiring  the  relator  herein  to  permit  the  plaintiff,  MuUins,  to 
make  inspection  and  copies  of  such  entries  of  accounts,  docu- 
ments, or  papers  in  its  possession  or  under  its  control  as  contain 
evidence  relating  to  the  merits  of  his  action  or  the  defense 
therein. 

Our  first  inquiry,  then,  is:  Was  a  sufficient  showing  made? 
The  affidavits  filed  in  support  of  the  application  for  the  order 
complained  of  did  not  contain  any  statement  that  an  action  was 
pending  in  the  court  at  the  time  such  application  was  made. 
Under  section  1810,  above,  the  order  for  inspection  can  only 
be  obtained  from  a  court  in  which  an  action  is  pending,  or  from 
a  judge  thereof;  and  in  our  view  of  the  case  this  fact  must 
affirmatively  appear  from  the  face  of  the  verified  petition  or 
affidavits  upon  which  the  application  is  based.  We  are  further 
of  the  opinion  that  the  application  should,  by  express  statement, 
or  by  apt  reference  to  the  pleadings  on  file,  apprise  the  court  of 
the  nature  of  the  action  and  the  relief  sought,  in  order  that  it 
may  determine  whether  or  not  the  evidence  sought  to  be  o1)tained 
by  the  inspection  could,  in  any  view  of  the  case,  be  material  or 
relevant  to  the  issues.  For  its  failure  to  show  these  facts,  we 
^*^  consider  the  application  insufficient  to  vest  in  the  lower 
court  authority  to  make  any  order  of  inspection. 

If  a  sufficient  showing  had  been  made,  the  next  inquiry  is: 
Was  the  order  made  a  proper  order  under  the  circumstances  of 
this  case,  and  within  the  purview  of  section  1810,  above?  Un- 
der the  terms  of  that  section  only  such  papers,  documents,  etc., 
can  be  subjected  to  this  search  as  contain  evidence  relating  to 
the  merits  of  plaintiff's  action  or  the  defense  therein  as  dis- 
closed by  the  affidavits  filed  upon  which  the  application  for  the 
order  was  made.  A  summary  of  the  claims  contained  in  those 
affidavits  is  to  the  effect  that  certain  letters  passed  between  the 
officers  and  agents  of  the  defendant  company  in  Butfe  and  its 
officers  and  agents  and  J.  A.  Coram  and  officers  and  agents  of 
the  Butte  and  Boston  Mining  Company  in  Boston,  and  that 
such  letters  contain  statements  relative  to  the  acquisition  of  tlie 
Comanche  mining  claim,  and,  taken  together,  tend  to  show 
that  such  claim  was  acquired  in  the  manner  set  forth  in  plain- 
tiff's complaint;  and  that  letter-press  copies  of  such  letters  were 
kept.  It  is  further  allrged  that  the  defendant  made  maps  in 
1893,  which  show  the  work  done  on  the  Comanche  claim,  and 
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also  show  work  done  on  that  claim  through  workings  of  tho 
West  Colusa  and  Mountain  View  claims;  and,  further,  that 
slope-sheets  and  stope-books  were  prepared  and  kept,  which 
show  the  amount  of  ore  taken  from  the  Comanche  mine  and  ore 
taken  therefrom  through  workings  on  the  West  Colusa  and 
Mountain  View  claims;  and  that  defendant  company  kept  and 
has  books  of  account  in  which  are  kept  the  items  of  receipts 
and  disbursements  on  account  of  each  mine  worked  by  it;  and 
til  at  it  also  has  the  books  kept  by  the  Comanche  Mining  Com- 
pany, which  show  the  transactions  of  that  company  with  refer- 
ence to  its  disposal  of  the  Comanche  claim.  It  is  also  claimed 
that  the  original  lease  and  bond  executed  by  the  Comanche 
Mining  Company  to  Mullins  is  in  the  possession  of  the  defend- 
ant company.  Upon  this  showing  the  district  court  made  the 
order  complained  of. 

Tested  by  the  showing  made  and  the  provisions  of  section 
1810,  above,  we  are  of  the  opinion  that  the  order  made  is  al- 
together ^^^  too  broad  in  its  provisions,  and  is  void,  as  con- 
taining no  limitation  on  the  time  within  which  such  inspection 
should  be  made,  as  required  by  section  1810,  above.  What 
remed}',  then,  has  the  defendant  company?  According  to  our 
views,  to  the  extent  that  the  district  court  made  its  order  with- 
out a  proper  showing,  or,  in  the  order  made,  embraced  the  in- 
spection of  any  papers  or  documents  which,  under  the  terms 
of  that  section  and  the  showing  made  in  those  affidavits,  in 
the  very  nature  of  things  could  not  contain  evidence  material 
or  relevant  to  the  issues;  and  in  making  an  order  for  inspec- 
tion without  limiting  the  time  within  which  such  inspection 
should  be  made  it  exceeded  its  jurisdiction,  and  certiorari  will 
lie  to  correct  the  error  committed.  In  St.  Louis  etc.  Co.  v. 
Montana  Co.,  9  Mont.  288,  23  Pac.  510,  this  court  said,  in 
speaking  with  reference  to  the  provisions  of  the  statute  for  an 
inspection  of  mining  property:  "The  section  of  the  code  under 
review  does  not  empower  any  court  or  judge  to  grant  an  or- 
der that  is  fruitful  of  injustice  or  oppression.  TMienever  this 
is  done,  such  action  will  exceed  the  authority  that  has  been 
l)estowed,  and  can  be  rightfully  set  aside."  The  proceedings 
for  the  inspection  of  papers  and  documents  are  analogous  to 
the  proceeding  to  obtain  an  order  for  the  inspection  of  mining 
property,  and  this  court  has  held  in  St.  Louis  etc.  Co.  v.  Mon- 
tant  Co.,  9  Mont.  288,  23  Pac.  510,  that  certiorari  will  prop- 
■erly  lie  to  correct  an  error  made  in  improperly  granting  an 
inspection  order  in  that  case.  In  this,  however,  we  are  to  he 
understood  as  speaking  with  reference  to  the  particular  facta 
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of  this  case,  as  the  technical  record  was  all  the  district  court 
had  before  it  upon  the  application  for  the  order  complained  of. 

Section  1948  of  the  Code  of  Civil  Procedure  defines  the  ex- 
tent of  the  remedy  which  may  be  had  in  this  court:  "When  a 
full  return  has  been  made,  the  court  or  judge  must  hear  the 
parties  or  such  of  them  as  may  attend  for  that  purpose,  and  may 
thereupon  give  judgment,  either  affirming  or  annulling  or  modi- 
fying the  proceedings  below.''  The  plaintiff  below  should  ])o 
confined  strictly  to  the  rights  to  which  he  is  entitled  upon  the 
showing  made,  and  under  the  provisions  of  section  1810,  above, 
and  at  the  same  time  the  defendant  company  should  be  secure 
"^^^  in  the  possession  of  its  papers  and  effects  against  unrea- 
sonable searches. 

Section  1  of  the  order  complained  of  permits  an  inspection 
-of  all  letter-press  copy-books  of  the  Boston  and  Montana  Com- 
pany containing  any  letters  written  by  any  of  its  officers  from 
Butte  to  the  company  or  any  of  its  officers,  or  J.  A.  Coram, 
between  January  1,  1893,  and  August  30,  1893,  for  the  purpose 
of  ascertaining  what  copies  of  letters  there  are  therein  relating 
to  the  Comanche  mining  claim,  or  the  acquisition  of  any  in- 
terest therein  by  the  defendant  company.  In  our  view  of  the 
case,  this  is  altogether  too  much  in  the  nature  of  a  fishing 
expedition,  and  the  order  should  have  confined  the  plaintiff  be- 
low to  an  inspection  of  such  copies  of  letters  in  such  letter- 
press copy-books  only  as  relate  to  the  purchase  of  the  Comanche 
mining  claim,  or  the  acquisition  of  any  interest  therein  by  the 
defendant  company,  and  should  not  have  permitted  an  inspec- 
tion of  all  of  the  letter-press  copies,  in  order  to  ascertain  what 
letters  there  are  therein  of  which  copies  are  sought. 

Section  2  permits  an  inspection  of  all  letters  written  to  the 
company  at  Butte,  or  to  any  of  its  officers,  or  to  the  officers  of 
the  Butte  and  Boston  Mining  Company  concerning  the  Co- 
manche mining  claim  between  January  1,  1893,  and  August  30, 
1893.  Written  to  them  by  whom?  jManifestly  by  any  person, 
wliether  an  officer  or  agent  of  those  companies  or  of  either  of 
them,  or  by  an  entire  stranger.  Certainly  it  could  not  be  said 
that  the  Boston  and  ^Montana  Company  should  be  liound  hy  any 
statements  contained  in  letters  written  to  any  of  its  officers  or 
ngents,  or  to  the  officers  or  agents  of  the  Butte  and  Boston 
Company  by  disinterested  third  parties.  The  affidavits  fail 
to  show  wherein  any  of  sncli  letters  could  be  material  under  any 
circumstances. 

Section  3  permits  an  inspection  of  all  maps  of  workings  of 
the  company  made  in  the  year  1893.     We  cannot  understand 
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how  this  could  be  permitted  under  any  view  of  the  case.  Per- 
haps the  plaintiff  below  would  be  entitled  to  copies  of  maps 
made  in  1893  of  the  Comanche  mining  claim,  or  of  any  portion 
or  portions  thereof;  but  certainly  he  could  not  be  entitled  to 
copies  of  maps  made  by  the  Boston  and  Montana  Company  of 
^'^^  workings  in  some  other  claim  in  no  wise  connected  with 
the  controversy  between  these  parties. 

Section  4  permits  an  inspection  of  stope-sheets  and  stope- 
books  showing  ore  extracted  from  the  West  Colusa  and  the 
Mountain  A^iew  claims  during  the  time  from  March  1,  1893, 
to  August  10,  1893.  If  the  stope-sheets  and  stope-books  of  those 
claims,  or  of  either  of  them,  show  any  ore  extracted  through  the 
workings  of  those  claims,  or  either  of  them,  from  the  Comanche 
claim,  to  the  extent  only  that  such  stope-sheets  and  stope-books 
do  show  this  fact  is  the  plaintiff  entitled  to  such  copies. 

Section  6  permits  an  inspection  of  all  books  of  account  show- 
ing transactions  in  connection  with  the  Comanche  mine,  and 
particularly  such  books  as  show  the  amount  and  value  of  the 
ore  extracted  from  it,  and  expenditures  made  on  account  of  it. 
This  inspection,  we  think,  should  be  limited  to  particular  ac- 
counts and  items  in  those  books  which  show  the  facts  mentioned, 
and  should  not  subject  the  defendant  company  to  have  such 
books  themselves  throAvn  open  in  their  entirety  to  perusal  by 
the  plaintiff.     And  the  same  may  be  said  of  section  7. 

Section  8  permits  an  inspection  of  all  books  and  records  of 
the  Comanche  Mining  Company.  This  company  was  in  exist- 
ence before  the  execution  of  the  lease  and  bond  to  the  plaintiff, 
MuUins,  and  the  inspection  should  be  limited  to  an  examination 
of  only  those  portions  of  the  books  and  records  as  relate  to  the 
lease  and  bond  to  tlie  plaintiff  or  the  sale  of  the  Comanche  mine 
to  the  defendant  company. 

For  the  reasons  herein  set  forth,  the  order  of  inspection  made 
by  the  district  court  on  the  seventeenth  day  of  January,  1893, 
is  annulled  and  sit  aside. 

BEANTLY,  C.  J.,  concurring.  "Whether  the  jurisdiction — 
that  is,  the  power  to  hear  and  determine — invoked  by  the  appli- 
cation to  the  district  court  is  derived  from  the  statute  or  is  one 
of  the  inherent  powers  of  a  court  of  equity,  a  sufficient  showing 
must  be  made  by  the  affidavit  or  petition  to  put  the  ^^^  power 
in  motion;  otherwise  the  court  is  without  power  to  make  the 
order  at  all.  And  when  the  application  is  sufficient  to  sup- 
port an  order,  yet,  if  the  court  in  granting  relief  thereon,  goes 
further  in  the  order  than  is  justified  by  the  facts  stated,  this  is 
excess  of  jurisdiction  to  the  same  extent,  and  the  order  so  made 
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is  void  pro  tanto.  To  say,  as  the  defendant  does,  that  an  order 
not  justified  by  the  record  is  an  error  within  jurisdiction,  and 
that  this  court  has  no  power  to  grant  relief  by  way  of  certiorari 
or  any  other  writ,  is  equivalent  to  saying  that  a  district  court 
has  power  to  override  the  constitutional  rights  of  a  citizen,  and 
that  there  is  no  remedy  for  the  wrong  thus  done.  If  this 
position  is  tenable,  then  it  follows  that,  if  that  court  should  make 
an  order  upon  an  oral  application  not  under  oath,  the  aggrieved 
party  would  have  no  remedy.  There  is  no  appeal  from  the  or- 
der itself,  nor  any  other  adequate  remedy.  An  appeal  from 
the  judgment  would  furnish  no  relief  whatever.  The  order  will 
have  been  executed  long  before  the  judgment  is  rendered,  and 
the  wrong  thus  done  in  the  invasion  of  the  relator's  rights  will 
be  beyond  repair.  Of  course,  the  district  court  may  decide 
wrong  as  well  as  right  upon  this  kind  of  an  application  as  well 
as  upon  any  other,  but  its  power  to  decide  must  first  be  in- 
voked by  a  proper  application.  The  only  doubt  I  have  is  as 
to  the  remedy — whether  this  court  should  in  this  case  interfere 
by  certiorari  or  by  its  supervisory  power.  That  it  has  power  to 
grant  the  relief  prayed  for  is  beyond  question.  I  am  inclined 
to  think  that  certiorari  is  the  proper  remedy,  and  hence  concur. 

MILBTJEN',  J.  I  concur  with  'Mr.  Justice  Holloway  in  his 
opinion  and  in  the  conclusion  reached  by  him.  I  also  agree 
with  the  chief  justice  in  his  concurring  opinion. 


The  Poirer  to  Compel  a  Party  to  Pivdiice  books  and  papers  as  evi- 
dence or  for  the  examination  of  his  adversary  is  considered  in  the 
monographic  note  to  Lester  v.  People,  41  Am.  St.  Kep.  388-396.  The 
production  of  private  writings  in  which  another  has  an  interest  may 
be  had  either  by  bill  of  discovery  in  equity,  or  by  writ  of  duces  te- 
cum at  law  directed  to  the  person  who  has  them  in  his  possession. 
Courts  of  law  may  also  make  an  order  for  the  inspection  of  writings 
in  the  possession  of  one  party  to  a  suit  in  favor  of  the  other.  Such 
order  may  also  be  obtained  by  a  defendant  in  a  special  ease  such 
as  if  there  is  reason  to  suspect  that  the  writing  is  forged,  and  he 
wishes  that  it  may  be  seen  bv  himself  and  his  witnesses:  Dock  v. 
Dock,  180  Pa.  St.  14,  57  Am."  St.  Eep.  617,  36  Atl.  411.  But  only 
those  having  the  custody  or  control  of  writings  can  be  required  to 
produce  them:  Nationar  Fertilizer  Co.  v.  Holland,  107  Ala.  412,  54 
Am.  St.  Eep.  101,  18  South.  170.  And  there  must  be  notice  of  the 
motion:  Globe  Ins.  Co.  v.  Helwig,  13  Ind.  App.  53!),  55  Am.  St.  Eep. 
247,  41  N.  E.  976.  A  party  to  nn  action  has  no  right  to  call  for  tho 
books,  papers,  and  documents  of  his  adversary  merely  for  the  pur- 
pose of  entering  into  a  fishing  examination  of  them.  To  support 
their  production,  there  must  be  a  substantial  showing  that  the  docu- 
ments sought  for  contain  material  evidence  in  support  of  the  cause 
of  action  or  defense  of  the  pnrtv  asking  for  them:  Ex  parte  Clarke, 
126  Cal.  235,  77  Am.  St.  Eep.  176,  58  Pac.  546. 
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HAUPT  V.  SIMINGTOK 

[27  Mont.  480,  71  Pac.  672.] 
TRIAL— Eight  to  Separate  Action.— That  the  defense  set  up 
"by  one  of  several  defendants  in  an  action  to  revive  a  judgment  is 
•different  from   that   set   up   by  the  others,   does  not   entitle  him   to 
a  separate  trial  as  a  matter  of  right,     (p.  841.) 

JUDGMENTS— Collateral  Attack.— If  the  judgment  of  a  court 
'Of  general  jurisdiction,  acting  within  the  ordinary  scope  of  such  juris- 
-diction  is  assailed  collaterally,  the  presumption  of  jurisdiction  over 
•the  person  of  the   defendant  is   conclusive,  unless  upon  the  face   of 

the  judgment-roU  a  lack  of  jurisdiction  aflarmatively  appears,     (p. 

842.) 

JUDGMENTS— Collateral  Attack.— A  judgment  when  collater- 
ally attacked,  must  be  tried  by  an  inspection  of  the  judgment-roll 
alone,     (p.   842.^ 

JUDGMENTS— Collateral  Attack.— An  attack  on  a  judgment 
as  void,  made  as  a  defense  in  an  action  to  revive  such  judgment,  is  a 
collateral  attack,     (p.   842.) 

JUDGMENTS— Collateral  Attack— Presumption.— It  is  pre- 
sumed on  appeal  from  a  collateral  attack  on  a  judgment  for  want  of 
jurisdiction  over  the  person  of  the  defendant  made  in  the  lower 
court  that  such  court  tried  that  question  by  an  inspection  of  the 
judgment-roll  in  the  case  in  which  the  judgment  was  rendered,  and 
by  that  alone,     (p.  842.) 

JUDGMENTS— Collateral  Attack.— A  judgment,  when  collater- 
ally attacked,  must  be  tried  by  an  inspection  of  the  judgment-roU 
alone  and  if  such  judgment-roll  is  not  made  a  part  of  the  record  on 
appeal,  the  supreme  court  cannot  try  such  question,     (p.  842.) 

JUDGMENTS — Colateral  Attack — Evidence. — Domestic  judg- 
ments of  courts  of  general  jurisdiction,  valid  on  their  face,  cannot 
be  collaterally  attacked  in  courts  of  the  same  state  by  showing  facts 
aliunde  the  record,  although  such  facts  may  be  sufficient  to  im- 
peach the  judgment  if  brought  to  bear  upon  it  in  a  proper  pro- 
ceeding. Hence  on  such  collateral  attack,  oral  testimony  by  one  of 
the  defendants  that  he  was  never  served  and  never  appeared  in  the 
action  wherein  such  judgment  was  rendered,  is  inadmissible,  (p. 
843.) 

E.  K.  Haskell,  for  the  appellant. 

McBride  &  McBride,  for  the  respondents. 

4«i  HOLLOWAY,  J.  In  1885,  Hickey,  Stapleton,  and  Rob- 
inson commenced  an  action  in  the  district  court  of  Silver  Bow 
county  against  the  defendants  Simington,  James  McDonald,  and 
about  twenty  others  to  recover  possession  of  certain  real  es- 
tate, and  for  damages.  That  cause  was  numbered  on-  the 
register  of  actions,  and  will  hereafter  be  referred  to  as  cause 
"Xo.  1292."  A  judgment  was  obtained  by  the  plaintiffs,  award- 
in"-  them  the  possession  of  the  property  in  controversy.    There- 
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after  Haupt  and  Casey  succeeded  to  the  interests  of  Hickey  and 
Stapleton  in  the  judgment  and  the  property,  and  in  1892  they, 
Avith  Eobinson,  commenced  this  action  against  the  same  defend- 
ants to  revive  that  judgment.  To  this  action  the  defendant 
McDonald  made  separate  appearance,  and  in  his  amended  an- 
swer alleges  that  the  judgment  obtained  in  cause  No.  1^92, 
as  to  him,  is  absolutely  void,  for  the  reason  that  he  was  never 
served  with  summons  in  that  action,  and  never  appeared  there- 
in. These  allegations  are  denied  in  the  replication.  McDonald 
thereupon  demanded  a  separate  trial,  which  was  refused.  Upon 
the  trial  plaintiffs  offered  in  evidence  the  complaint  and  judg- 
ment in  cause  No.  1292,  which  were  admitted  without  objec- 
tion. They  also  introduced  evidence  to  show  the  assignments 
by  Hickey  and  Stapleton  of  their  interests  in  the  original  judg- 
ment to  Haupt  and  Casey.  Other  evidence  was  admitted,  which 
it  is  not  necessary  to  consider.  When  plaintiffs  rested,  defend- 
ant McDonald  offered  in  evidence  the  judgment-roll  in  cause- 
No.  1292,  and  the  entries  in  the  register  of  actions  and  in  the 
minute-book  referring  to  that  action.  To  this  the  plaintiffs 
objected,  on  the  ground  that  the  evidence  offered  was  insuffi- 
cient to  impeach  the  judgment,  '*^^  which  objection  was  sus- 
tained; and  thereupon  counsel  for  plaintiffs  admitted  that  the 
register  of  actions  in  cause  No.  1292  shows  no  appearance  on 
the  part  of  McDonald  in  that  action,  and  no  service  of  sum- 
mons upon  him.  McDonald  then  offered  to  prove  by  his  oral 
testimony  that  in  fact  he  never  was  served  with  summons  in 
that  action,  and  never  appeared  therein,  and  had  no  knowledge 
that  such  an  action  was  pending  until  long  after  the  entry  of 
judgment.  This  was  al?o  objected  to  on  the  ground  of  its  in- 
competency, which  objection  was  sustained,  and  the  court  di- 
rected the  jury  to  bring  in  a  verdict  in  favor  of  the  plaintiffs, 
which  was  done;  and  from  the  judgment  entered  tlieroon  and 
from  an  order  denying  his  motion  for  a  new  trial  ]\rcDonald 
appealed. 

Numerous  errors  are  assigned  in  appellant's  brief,  but  only 
two  are  discussed,  and  this  court  will  therefore  decline  to  re- 
view  any  others. 

The  first  error  complained  of  is  tlie  court's  refusal  to  grant 
defendant  ^McDonald  a  separate  trial.  In  support  of  this  con- 
tention this  proposition  is  advanced :  ^"Tn  an  action  for  the 
recovery  of  land,  brought  against  many  defendants  liolding 
separate  portions  thereof  and  having  no  common  interest,  and 
who  relv  upon  different  sources  of  title,  it  is  the  duty  of  the 
court,  on  motion,  to  order  separate  trials";  and  cases  are  cited 
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which  maintain  that  contention.  The  weakness  of  appellant's 
position  in  this  regard  is  found,  however,  first,  in  the  fact  that 
this  is  not  an  action  to  recover  land,  but  to  revive  a  judgment; 
and,  secondly,  in  cause  No.  1292  and  in  this  action  there  is  no 
showing  whatever  that  the  defendants  hold  separate  portions  of 
the  property,  or  have  no  common  interest  therein,  or  rely  upon 
different  sources  of  title;  and  the  mere  fact  that  the  defendant 
McDonald  sets  up  a  different  defense  from  that  set  up  by  the 
other  defendants,  in  this :  That  he  claims  that  the  judgment  in 
cause  No.  1292  as  to  him  is  void,  did  not  entitle  him,  as  a 
matter  of  right,  to  a  separate  trial.  The  trial  court  might  have 
granted  him  one,  but  we  cannot  say  that  in  refusing  to  do  so  it 
abused  its  discretion:  Townsley  v,  Hornbuckle,  2  IMont.  584. 

The  principal  error  relied  upon  by  McDonald  is  the  refusal 
■^^^  of  the  trial  court  to  receive  in  evidence  the  judgment-roll 
in  cause  No.  1292,  the  entries  in  the  register  of  actions  and 
minute-book  referring  to  that  cause,  and  oral  testimony  of  the 
witness  McDonald.  This  was  evidently  offered  for  the  pur- 
pose of  showing  that  the  defendant  McDonald  was  never  served 
with  summons  in  that  action,  and  never  appeared  therein.  It 
Avill  be  observed,  however,  that  the  attack  which  he  makes  upon 
the  judgment  in  cause  No.  1292  is  simply  by  way  of  a  defense 
in  this  action,  and  not  in  any  sense  by  way  of  cross-complaint, 
or,  more  strictly  speaking,  equitable  counterclaim,  to  have  that 
judgment  annulled  or  set  aside.  The  district  court  of  Silver 
Bow  county,  which  rendered  the  judgment  in  cause  No.  1292, 
is  a  court  of  record  and  of  general  jurisdiction,  legal  and  equita- 
ble. It  had  jurisdiction  of  the  class  of  cases  to  which  cause  No. 
1292  belongs;  that  is,  it  had  jurisdiction  over  the  subject  mat- 
ter in  that  action.  It  had  authority — that  is,  power — to  grant 
the  relief  which  it  did  grant,  and  therefore  there  was  no  excess 
of  jurisdiction:  Burke  v.  Interstate  etc.  Assn.,  25  Mont.  315, 
87  Am.  St.  Eep.  416,  64  Pac.  879.  A  collateral  attack  upon 
a  judgment  is  defined  to  mean  "every  proceeding  in  which  the 
ii3tegrity  of  a  judgment  is  challenged,  except  those  made  in  the 
action  wherein  the  judgment  is  rendered  or  by  appeal,  and  ex- 
cept suits  brought  to  obtain  decrees  declaring  judgments  to 
be  void  ab  initio" :  Burke  v.  Interstate  etc.  Assn.,  25  Mont. 
315,  87  Am.  St.  Eep.  416,  64-  Pac.  879.  "Upon  direct  attack 
by  appeal,  the  presumption  that  the  court  rendering  a  judg- 
ment by  defaiilt  had  jurisdiction  of  the  person  of  the  defend- 
ant docs  not  obtain.  Unless  the  record  in  some  way  discloses 
the  acf|uisition  of  jurisdiction  over  the  defendant,  the  judg- 
ment will  be  reversed  by  the  appellate  court.     Where  a  direct 
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attack,  other  than  by  appeal,  is  made  upon  the  judgment  of  a 
domestic  court  of  general  jurisdiction,  the  prima  facie  presump- 
tion must  be  indulged  that  jurisdiction  was  obtained  of  the  per- 
son of  the  defendant,  unless  the  record  affirmatively  shows  the 
contrary;  provided  it  does  not  appear  from  the  judgment-roll 
that  the  defendant  was  at  the  time  of  service  without  the  ter- 
ritorial limits  of  the  court's  jurisdiction When,  how- 
ever, the  judgment  of  a  ^^'^  court  of  general  jurisdiction,  act- 
ing within  the  ordinary  scope  of  that  jurisdiction,  is  assailed 
collaterally,  the  presumption  of  jurisdiction  over  the  person  of 
the  defendant  is  conclusive,  unless  upon  the  face  of  the  judg- 
ment-roll a  lack  of  jurisdiction  affirmatively  appears.  A  judg- 
ment, when  collaterally  attacked,  must  be  tried  by  inspection  of 
the  judgment-roll,  and  by  that  alone" :  Burke  v.  Interstate  etc. 
Assn.,  25  Mont.  316,  87  Am.  St.  Eep.  41G,  64  Pac.  879.  Tested 
by  the  definition  adopted  by  this  court  above,  the  present  case 
l^resents  clearly  an  example  of  a  collateral  attack  upon  the  judg- 
ment rendered  in  the  district  .court  in  cause  oSTo.  1292. 

An  examination  of  the  record  filed  in  this  court  discloses  the 
fact  that,  although  defendant  McDonald  upon  the  trial  of  this 
cause  in  the  court  below  offered  in  evidence  the  judgment-roll 
in  cause  No.  1292,  and  that  it  was  excluded  by  the  trial  court, 
no  part  of  the  offered  testimony  is  included  in  the  statement  on 
motion  for  new  trial  or  in  the  record  filed  in  this  court.  All 
the  presumptions  are  in  favor  of  the  regularity  of  the  proceed- 
ings in  the  court  below.  Therefore  it  will  be  presumed  that 
the  lower  court  applied  the  rule  above  laid  down  when  the  judg- 
ment-roll was  offered;  that  is  to  say,  when  the  judgment  in 
cause  No.  1292  was  collaterally  attacked,  it  tried  that  question 
by  an  inspection  of  the  judgment-roll  in  that  cause,  and  l)y  that 
alone.  "We  are  now  asked  to  review  the  action  of  the  district 
court  in  excluding  that  testimony;  or,  in  other  words,  we  are 
asked  to  apply  that  same  rule — that  is,  the  judgment  in  No. 
1292  being  collaterally  attacked,  we  are  asked  to  say  whether 
or  not,  by  an  insjiection  of  the  judgment  in  that  cause,  and  by 
that  alone,  it  will  beshown  as  a  matter  of  fact  that  the  defend- 
ant was  never  served  with  summons,  and  never  appeared  therein. 
"■J'his  we  cannot  do,  for  the  reason  that  the  judgment-roll  in 
cause  No.  1292  is  not  embraced  in  the  record  to  this  court,  and 
we  have  no  means  of  knowing  what  it  contains.  \Ye  are,  there- 
fore, not  in  a  position  to  review  that  action  of  the  district 
court.  It  is  true  that  upon  the  trial  of  this  cause  the  plaintiiTs 
admitted  that  the  register  of  actions  in  No.  1292  does  not  show 
any  appearance  by  the  defendant  McDonald,  or  any  service  of 
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summons  upon  him ;  but  the  register  of  actions  is  no  part  of  the 
■^^^  judgment-roll.  Section  1196  of  the  Code  of  Civil  Proce- 
dure particularly  specifies  what  papers  shall  constitute  the  judg- 
ment-roll. The  judgment  in  cause  No.  1292  contains  this  re- 
cital :  "It  appearing  to  the  court  that  summons  had  been  duly 
served  on  all  the  said  defendants,  and  that  the  statutory  time 
for  their  appearance  had  expired,  and  that  said  defendants 
....  James  McDonald  and  ....  failed  to  make  any  appear- 
ance therein,  but  made  default,  and  their  default  has  been  duly 
entered,  ....  it  is  therefore  ordered,"  etc.  Upon  this  rec- 
ord here  presented  we  cannot  say  that  the  judgment  in  cause 
No.  1292  is  void  or  even  irregular. 

The  defendant  McDonald  claims  that  the  judgment  is  abso- 
lutely void,  for  the  reason  that  he  was  never  served  with  sum- 
mons, and  had  never  appeared  in  that  action;  and  upon  the 
trial  of  this  cause  offered  to  prove,  by  oral  testimony,  that  fact, 
but  the  evidence  was  excluded.  In  Edgerton  v.  Edgerton,  12 
Mont.  122,  33  Am.  St.  Eep.  557,  29  Pac.  966,  it  is  said: 
^'Domestic  judgments  of  courts  of  general  jurisdiction^  valid 
on  their  face,  cannot  be  collaterally  attacked  in  courts  of  the 
same  state  by  sliowing  facts  aliunde  the  record,  although  sucb 
facts  might  be  sufficient  to  impeach  the  judgment  in  question 
if  brought  to  bear  upon  it  in  a  proper  proceeding."  We  con- 
clude, therefore,  that  it  was  not  error  to  refuse  to  receive  the 
oral  testimony  offered. 

No  error  appearing  in  the  record,  the  judgment  and  order 
appealed  from  are  affirmed. 

Milburn,  J.,  being  ill,  did  not  hear  the  argument  and  takes 
no  part  in  the  foregoing  opinion. 

Collateral  AttacJc  upon  judgments  is  discussed  in  the  monographic 
note  to  Morrill  v.  Morrill,  23  Am.  St.  Eep.  104-119.  A  judgment  of  a 
court  of  competent  jurisdiction  is  generally  conclusive  upon  the 
parties,  and  cannot  be  attaclced  collaterally,  except  on  the  ground 
of  fraud  or  mistake:  Black  v.  Elliott,  63  Kan.  211,  88  Am.  St.  Eep. 
239,  65  Pac.  215.  It  is  held  that  unless  void  on  its  face,  or  upon 
the  inspection  of  the  judgment-roll,  a  judgment  cannot  be  sueces- 
fully  attacked  collaterally:  Burke  v.  Interstate  Sav.  etc.  Assn..  25 
Mont.  315,  87  Am.  St.  Eep.  416,  64  Pac.  879:  Hall  v.  Henderson,  120 
Ala.  449,  85  Am.  St.  Eep.  53,  28  South.  531;  that  when  attacked 
collaterally,  it  must  be  tried  by  inspection  of  the  judgment-roll, 
and  that  alone:  Burke  v.  Interstate  Sav.  etc.  Assn.,  25  Mont.  315, 
87  Am.  St.  Eep.  416,  64  Pac.  879;  and  that  the  presumption  of 
jurisdiction  over  the  person  of  the  defendant  is  conclusive,  when 
"r  collateral  attack  is  rrrade,  unless  a  lack  thereof  appears  on  the 
face  of  the  judgment-roll:  Burke  v.  Interstate  Sav.  etc.  Assn.,  25 
Mont  315,  87  Am.  St.  Eep.  416,  64  Pac.  879.  See,  also,  Gulickson 
v  Bodkin,  78  Minn.  33.  79  Am.  St.  Eep.  352.  SO  N.  W.  783;  Mullma 
v!  Eieger,  169  Mo.  521,  92  Am.  St.  Eep.  651,  70  S.  W.  4. 
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DEAKE  V.  SEATTLE. 

[30   Wash.    81,    70   Pac.    231.] 

MUNICIPAL  CORPORATION— Public  Streets  —  Excavation 
by  Contractor. — The  Duty  to  Guard  excavations  in  a  street,  made 
hy  an  independent  contractor,  rests  primarily  upon  the  city,  and 
this  duty  it  cannot  delegate  so  as  to  escape  liability  to  travelers 
for   a  nonperformance   thereof,     (p.    846.) 

MUNICIPAL  CORPORATIONS— Public  Streets,  Unguarded 
Excavations  in. —  Notice  that  the  duty  of  guarding  excavations, 
made  in  a  street  by  an  independent  contractor,  has  not  been  per- 
formed, is  not  required  to  make  the  city  liable  for  a  nonperform- 
ance  thereof,     (p.    847.) 

NEGLIGENCE— Public  Streets— Excavations.— The  Question 
of  the  Contributory  Negligence  of  a  person  who  falls  into  a  street 
excavation  while  hurrying  to  board  a  street-car  at  night,  is  properly 
subrrritted  to  the  jury,  when  there  is  testimony  that  she  lived  on 
the  street;  that  she  knew  excavations  had  been  made  therein,  though 
not  exactly  whore;  that  she  had  not  been  out  to  the  car  since  the 
work  began;  that  there  was  nothing  at  the  place  to  indicate  that 
a  hole  had  been  dug;  and  that  she  heard  the  warnings  of  those 
knowing  her  danger  too  late  to  save  herself,     (p.  847.) 

W.  E.  Humphrey,  Edward  A"an  Tobel,  Mitchell  Gilliam   and 

John  P.  Hartman,  for  the  appellant. 

George  E,  jMorris,  for  the  respondents. 

82  FULLEETOA^  J.  Tlio  respondents,  who  were  plaintiffs 
lielow,  are  husband  and  wife.  They  brought  this  action  to 
recover  for  personal  injuries  received  by  the  wife  from  a  fall 
into  an  opening  made  in  one  of  the  public  streets  of  the  city 
of  Seattle  by  certain  persons  Avho  were  engaged  under  a  con- 
tract with  the  city  in  laying  a  sewer  therein.     In  laying  the. 
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sewer  the  contractors  did  not  dig  a  continuous  trench  or  ditch 
along  the  surface  of  the  ground,  but  dug  a  series  of  openings 
certain  distances  apart,  and  connected  these  by  running  tun- 
nels from  one  to  the  other  beneath  the  surface.  The  opening 
into  which  the  injured  respondent  fell  was  made  between 
parallel  street-car  tracks  near  the  intersection  of  a  cross-street, 
where  the  street-cars  stopped  for  passengers  to  get  on  and  off, 
and  was  some  four  feet  wide,  sixteen  feet  long,  and  twelve  feet 
deep.  The  accident  occurred  about  7  o'clock  in  the  evening, 
Jind  after  it  had  become  quite  dark.  The  street-car,  on  which 
the  respondents  intended  to  take  passage,  came  along  the  street, 
stopping  opposite  the  opening.  As  the  respondents  approached 
Ihe  car,  the  injured  respondent  noticed  a  vacant  seat  on  the 
side  of  the  car  next  to  the  opening,  and,  hastening  to  reach  it, 
started  down  between  iJie  car  tracks,  and,  failing  to  heed,  or, 
perhaps,  underhand,  the  warnings  which  were  given  when  her 
movements  were  observed  by  those  having  knowledge  of  her 
danger,  fell  into  the  opening,  receiving  the  injuries  complained 
of.  The  excavation  at  that  time  was  without  lights  or  barriers 
of  any  kind  to  mark  its  presence.  It  appears  that  the  sewer 
had  been  in  the  course  of  construction  for  some  weeks;  that  the 
contractors  ^^  had  during  that  time  given  warning  of  the  sev- 
•eral  openings  during  the  night-time,  by  placing  lights  over  them 
on  quitting  their  work  at  the  close  of  each  day;  that  they 
failed  to  put  in  place  the  customary  lights  on  the  night  in 
<]ucstion,  for  some  reason  not  clearly  appearing  by  the  record. 
It  further  appears  that  the  city  officers  first  learned  that  the 
lights  were  not  in  place  at  about  the  time  the  accident  hap- 
pened; that  they  took  immediate  steps  to  place  them,  doing  so 
as  quickly  as  arrangements  for  that  purpose  could  be  made, 
getting  them  out  at  about  9  o'clock  on  the  same  evening.  After 
the  respondents  had  rested  their  case  the  city  moved  for  a  non- 
suit, basing  its  motion  upon  two  grounds :  1.  That  the  respond- 
ents had  failed  to  show  negligence  on  the  part  of  the  city; 
1?.  That  the  respondent  Elizabeth  A.  Drake  was  giiilty  of  con- 
tributory negligence.  The  overruling  of  this  motion  consti- 
tutes one  of  the  errors  assigned  for  reversal. 

In  support  of  the  first  ground  of  the  motion,  tlie  learned 
(■■oiinsel  for  the  appellant  invoke  the  rule  that  a  city,  when  it 
lias  once  properly  guarded  a  dangerous  defect  or  excavation 
in  one  of  its  streets,  and  such  guards  have  been  removed  with- 
out its  consent  or  knowledge,  cannot  he  held  liable  for  an  in- 
jury caused  thereby,  unless  it  he  slicwn  that  it  had  notice,  either 
actual  or  constructive,  of  the  removal  of  the  2:uards,  and  has 
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had  a  reasonable  time  thereafter  in  which  to  replace  them,  and 
argue  that  the  facts  of  the  case  before  us  bring  the  appellant 
within  the  rule.  It  is  contended  that  because  lights  had  been 
placed  by  the  contractors  to  guard  the  several  openings  on  each 
night  prior  to  the  happening  of  the  accident  in  question,  the- 
city  cannot  be  held  liable  for  that  accident  without  a  showing 
that  it  had  notice,  prior  to  the  accident,  that  the  lights  had  not 
been  put  in  place  on  that  particular  evening  in  time  to  have 
remedied  the  defect.  But  it  seems  to  us  that  the  rule  invoked 
**  has  no  application  to  the  facts  shown  here.  Had  it  been 
m-ade  to  appear  that  the  lights  had  been  put  in  place  on  the- 
evening  of  the  accident,  and  prior  thereto,  and  that  they  had 
been  removed  by  some  unauthorized  person,  or  by  some  mean-3 
other  than  the  city's  agency,  and  unknown  to  the  city,  then 
notice  of  such  removal  in  time  to  have  remedied  the  defect 
might  perhaps  have  been  necessary  to  charge  the  city  with  lia- 
bility. But  as  lights  were  depended  upon  as  guards  to  the  ex- 
cavations, and  were  put  in  place  during  the  night-time  only,, 
there  was  a  recurring  duty  to  so  place  them  on  each  recurring 
night,  and  the  city  was  as  much  obligated  to  see  to  it  that 
they  were  put  in  place  on  the  night  of  the  accident  as  it  was  at 
the  commencement  of  the  work.  The  duty  to  properly  guard 
the  excavations,  although  it  was  a  public  work  and  carried  on 
by  independent  contractors,  rested  primarily  upon  the  city. 
This  duty  it  could  not  delegate,  so  as  to  escape  liability  for 
its  nonperformance  as  against  any  person  lawfully  traveling 
upon  the  street.  As  is  said  by  Judge  Dillon,  in  his  work  on 
Municipal  Corporations,  fourth  edition,  section  1027: 

"^^Tiether  the  duty  of  maintaining  the  streets  in  a  safe  con- 
dition for  public  travel  and  use  is  specially  imposed  on  the 
corporation,  or  is  deduced  in  the  manner  before  stated,  it  rests 
primarily,  as  respects  the  public,  upon  the  corporation,  and  the 
obligation  to  discharge  this  duty  cannot  be  evaded,  suspended, 
or  cast  upon  others,  by  any  act  of  its  own.  Therefore,  ac- 
cording to  the  better  view,  where  a  dangerous  excavation  is 
made  and  negligently  left  open  (Avithout  proper  lights,  guards, 
or  covering),  in  a  traveled  street  or  sidewalk,  by  a  contractor 
under  the  "corporation  for  building  a  sewer  or  other  improve- 
ment, the  corporation  is  liable  to  a  person  injured  thereby, 
although  it  may  have  had  no  immediate  control  over  the  work- 
men, and  had  even  stipulated  in  the  contract  that  proper  pre- 
cautions should  he  titken  liy  the  contractor  for  the  protection 
of  the  public,  and  making  him  liable  for  accidents  occasioned 
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by  his  neglect.  ^^  It  is  immaterial,  as  respects  the  primary 
liability  of  the  corporation  in  such  a  case,  whether  it  has  or 
has  not  inserted  such  a  clause  in  its  agreement  with  the  con- 
tractor": See,  also,  Indianapolis  v.  Marold,  25  Ind.  App.  42S, 
58  N".  E.  512;  Park  v.  Board  of  Commrs.,  3  Ind.  App.  539, 
SO  ]Sr.  E.  147,  and  cases  cited. 

To  perform  the  work  contracted  for  necessarily  required  the 
creation  of  excavations  dangerous  to  public  travel,  especially 
travel  by  night,  and  hence  the  city  was  charged  with  notice 
of  the  necessity  for  guards  or  signal  lights.  jSTotice,  therefore, 
that  the  duty  of  properly  placing  such  guards  or  signal  lights 
had  not  been  performed,  was  not  required  to  charge  the  city 
with  liability  for  a  nonperformance  of  that  duty. 

From  the  evidence  it  appeared  that  the  respondents  resided 
on  the  street  along  which  the  sewer  was  being  constructed,  and 
that  Mrs.  Drake  knew  that  excavations  had  been  made  in 
the  street  for  that  purpose.  It  also  appeared  that  several  per- 
sons called  to  her,  warning  her  of  the  opening  into  which  she 
fell,  just  at  the  time  of  or  immediately  preceding  her  fall.  It 
is  on  these  facts  that  the  claim  of  contributory  negligence  is 
based.  Mrs.  Drake's  testimony  was  to  the  effect  that,  while 
the  had  a  general  knowledge  that  holes  were  being  dug  in  the 
street  in  front  of  her  house,  she  did  not  know  their  exact  loca- 
tion, or  that  there  was  any  hole  at  the  place  at  which  she  fell; 
that  she  had  not  been  out  to  the  car  since  the  work  on  the 
street  had  heen  begun,  and  that  there  was  nothing  at  the  place 
s?ie  fell,  not  even  loose  dirt,  to  indicate  that  a  hole  had  been 
dug  there;  and  that  she  heard  the  warnings  at  the  instant  she 
fell,  too  late  to  save  herself.  And,  generally,  it  can  be  said 
that,  if  her  testimony  is  to  be  believed,  she  was  not  guilty  of 
contributory  negligence.  Whether,  therefore,  she  was  ^^  guilty 
of  contributory  negligence  was  a  question  for  the  jury,  and  tho 
court  did  not  err  in  submitting  that  question  to  them. 

The  court  gave  to  the  jury,  among  others,  the  following  in- 
struction: "And  even  though  you  find  that  at  the  time  of  the 
injury,  or  the  alleged  injury  to  Mrs.  Drake,  that  the  street 
where  she  was  injured  was  in  a  defective  and  dangerous  con- 
dition— even  though,  I  say,  you  find  that  fact,  yet  if  you  find 
that  the  city  authorities  used  reasonable  care  to  discover  that 
condition,  but  that  the  accident  or  injury  to  Mrs.  Drake  hap- 
])ened  before  a  reasonable  time  had  elapsed  after  that  discov- 
ery by  the  city  authorities,  in  that  event  you  would  not  be 
justified  in  finding  that  the  city  was  guilty  of  any  negligence 
and  your  verdict  would  have  to  be  for  the  defendant." 
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It  is  said  that  the  verdict  of  the  jury  was  in  direct  violation 
of  this  instruction,  as  the  evidence  is  all  to  the  effect  that 
the  city  did  remedy  the  defect  as  soon  as  it  was  possible  to  do 
so  after  notice  had  been  given  it  that  the  excavations  had  not 
been  guarded  on  the  particular  evening  the  injury  occurred. 
But,  as  we  have  said,  the  city  was  charged  with  the  primary 
duty  of  guarding  these  excavations,  and  that  the  neglect  of  the 
persons  to  whom  it  had  intrusted  that  duty  was  the  neglect 
of  the  city.  However  applicable  the  instruction  may  have  been 
to  other  facts  of  the  case,  it  was  wholly  inapplicable  to  that 
branch  of  it  to  which  it  is  here  sought  to  be  applied,  and  error 
cannot  be  predicated  because  the  jury  did  not  so  apply  it. 

Finding  no  substantial  error  in  the  record,  the  judgment 
will  stand  affirmed. 

Eeavis,  C.  J.,  and  Hadley,  Dunbar,  Mount,  Anders  and 
White,  ,TJ.,  concur. 


A  City  is  TAable,  according  to  the  weight  of  authority,  for  an 
injury  caused  by  an  excavation  in  a  street  made  and  left  open  by 
fin  independent  contractor,  without  proper  lights,  guards,  or  cover- 
ing: See  the  monographic  note  to  Covington  etc.  Bridge  Co.  v.  Stein- 
brock,  76  Am.  St.  Eep.  417-420;  Doming  v.  Terminal  Ey.,  169  N.  Y. 
J,  88  Am.  St.  Eep.  521,  61  N.  E.  983. 


LOUGH  V.  JOHN  DAVIS  &  CO. 

[30   Wash.   204,   70  Pac.   491.] 

APPEAL. — A  Judgment  Sustaining  a  Demurrer  to  a  complaint, 
interposed  by  one  defendant,  is  appealable,  although  there  has  been 
no  disposition  of  the  case  as  to  another  defendant  who  had  not 
been  served  and  had  not  appeared  in  the  action,     (p.  850.) 

AGENT'S  LIABILITY  for  Unsafe  Premises.— An  agent  in 
full  charge  and  control  of  property,  with  power  to  rent  and  repair, 
is  answerable  for  personal  injuries  sustained  through  failure  to  keep 
the  premises  in  repair,     (pp.   849,  859.) 

AGENT'S  LIABILITY  to  Third  Person  for  Nonfeasance.— 
An  agent  is  liable  to  third  persons  when  he  is  negligent  in  the  per- 
formance of  his  duties,  whether  such  act  is  termed  misfeasance  or 
nonfeasance,     (p.   857.) 

Frederick  E.  Burch  and  Robert  H.  Lindsay,  for  the  appel- 
lant. 

Charles  F.  Munday,  for  the  respondent. 
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**^  DUNBAE,  J.  This  is  an  action  against  an  agent,  who 
"was  authorized  to  rent  and  repair  the  tenement  house  described 
in  the  complaint,  for  permitting  the  house  to  become  unsafe 
for  want  of  repairs,  from  which  cause  the  plaintiff  was  in- 
jured. Paragraph  2  of  the  complaint  is  as  follows :  "That  at 
all  said  times  and  for  a  long  time  before,  the  above-named  de- 
fendant, Sheldon  E.  Webb,  has  been  and  still  is  the  owner  of 
that  certain  real  property  known  as  lots  8  and  9,  in  block  38, 
of  A.  A.  Denny's  Addition,  to  the  city  of  Seattle,  and  of  the 
buildings  thereon  situated,  and  that  the  above-named  defend- 
ant, John  Davis  &  Co.,  has  had,  and  still  has,  sole  and  absolute 
control  and  management  of  said  real  property  as  the  servant 
and  agent  of  said  Sheldon  E.  Webb,  with  full  power,  authority 
and  direction  from  their  said  principal  to  rent  and  repair  the 
same,  and  to  keep  the  same  in  repair  and  safe  condition  for 
tenants." 

The  other  pertinent  allegations  are  to  the  effect  that  a  wide 
veranda,  extending  along  two  sides  of  the  building  about 
fifteen  feet  from  the  ground,  was  used  in  common  by  all  of 
the  tenants,  and  was  inclosed  by  a  railing:  that  the  railing  was 
allowed  to  become  old,  rotten,  and  unsafe  ^^^  through  the  neg- 
ligence of  the  defendants,  and  that,  while  the  plaintiff  was 
playing  on  said  veranda,  by  reason  of  the  unsafe  condition,  the 
railing  gave  way,  and  she  fell  from  said  veranda  from  a  height 
of  fifteen  feet  and  more  from  the  ground,  and  was  injured,  etc. 
To  this  complaint  the  defendant  John  Davis  &  Co.  interposed 
a  demurrer  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  it,  the  demurring  defend- 
ant. There  was  no  appearance  by  Sheldon  E.  Webb.  The  de- 
murrer was  sustained,  and  the  plaintiff  electing  to  stand  on 
her  complaint,  judgment  was  entered  on  the  demurrer.  From 
such  judgment  sustaining  the  demurrer  this  appeal  was  taken. 

The  respondent  has  interposed  a  motion  to  dismiss  the  ap- 
peal for  the  reasons:  1.  That  the  judgment  appealed  from  is 
not  a  final  judgment;  2.  Because  no  final  judgment  has  been 
entered  in  this  action;  3.  Because  this  court  has  no  jurisdiction 
to  hear  and  determine  this  action  upon  the  attempted  appeal 
herein.  The  idea  embraced  in  all  these  assignments  is  that 
the  judgment  is  not  final,  because  there  has  been  no  disposi- 
tion of  the  case  so  far  as  one  of  the  defendants,  Sheldon  E. 
Webb,  is  coneorned.  ]\rany  authorities  are  cited,  but  we  will 
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Dotice  only  those  from  this  court.     Freeman  v.  Amhrose,  12 
AA^ash.  1,  40  Pac.  381,  simply  decided  that  an  order  setting  aside 
a  default  and  vacating  judgment  thereon  was  not  appealable. 
Nelson  v.  Denny,  26  Wash.  327,  67  Pac.  78,  is  simply  an  af- 
firmance of  the  doctrine  announced  in  that  case.     In  Johnson 
V-  Lighthouse,  8  Wash.  32,  35  Pac.  403,  the  appeal  was  dis- 
missed because  the  Pacific  Loan  and  Trust  Investment  Com- 
pany was  not  served  with  notice  of  appeal ;  but  in  that  case  the 
said  company  had  appeared  in  the  action  and  filed  a  demurrer 
to  the  complaint.     Fairfield  v.  Binnian,  13  Wash.  1,  42  Pac. 
632,  was  a  case  where  ^^"^  a  notice  of  appeal  had  not  been  given 
to  a  party  who  had  appeared  in  the  court  below  by  interven- 
tion, and  it  was  held  that  he  was  as  much  a  party  in  interest 
as  the  parties  who  originally  appeared  in  the  action,  and  was 
entitled  to  a  notice  of  appeal  from  any  judgment  upon  issues 
raised  by  the  original  parties.     These  cases  hardly  seem  to  us 
to  be  in  point  on  the  questions  involved  here.     In  this  case 
Sheldon  E.  Webb  never  had  become  a  party  to  the  action,  never 
]iad  appeared  in  the  action,  nor  been  served  with  notice,  and 
the  case  falls  squarely  within  Kcef  v.  Tibbals,  18  Wash.  656, 
52  Pac.  227,  where  it  was  held  that,  where  a  complaint  has  been 
filed  against    several    defendants,  and   before   service  has   been 
obtained  against  all  of  them  the  complaint  has  been  stricken 
on  motion  of  those  served,  an  appeal  lies  from  such  order  strik- 
ing the  complaint,  although  there  has  been  no  dismissal  or  other 
action  taken  with  reference  to  the  defendants  not  served.     The 
motion  to  dismiss  will  be  denied. 

It  is  the  contention  of  the  respondent  that  the  law  is  well 
settled  that  for  a  misfeasance  the  agent  is  personally  liable, 
but  that  he  is  never  liahle  for  a  mere  nonfeasance;  and  that, 
the  respondent  being  charged  only  with  a  nonfeasance  or  neg- 
lect to  do  its  duty,  and  not  with  any  misfeasance  or  act  which 
it  ought  not  to  do,  the  complaint  on  its  face  shows  that  it  is 
not  liable,  and  that  the  demurrer  was  therefore  properly  sus- 
tained. This  rule  is  announced  by  some  of  the  law-writers  and 
many  of  the  courts.  One  of  the  leading  cases  sustaining  this 
doctrine  is  Pelaney  v.  Rochereau,  34  La.  Ann.  1123,  44  Am. 
Pep.  456,  where  it  was  held  that  under  tlie  doctrine  of  both 
the  common  and  civil  law  agents  are  not  lia])le  to  third  persons 
for  nonfeasance  or  mere  omissions  of  duty,  being  responsible  to 
such  parties  only  for  the  actual  commission  of  those  positive 
wrong?  for  which  they  would  be  otherwise  accountable  in 
iios  i]^(j\j.  individual  capacity  under  obligations  common  to  all 
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inen.     In  this  case  a  balcony  which  needed  repairs  fell,  fatally 
injuring  the  plaintifE;  and,  while  the  agent  was  not  responsible 
for  the  injured  party's  being  in  the  house  at  that  particular 
time — he  having  obtained  entrance  by  means  of  a  key  obtained 
from  someone  else — the  case  is  discussed  and  the  judgment 
based  upon  the  doctrine  above  announced.     This  is  also  the 
established  doctrine  in  New  York.     The  case  of  Carey  v.  Eoch- 
creau,  16  Fed.  87,  is  a  Louisiana  case,  and  bases  its  decision  on 
Delaney  v.  Eochereau,  34  La.  Ann.  1123,  44  Am.  Eep.  456, 
without  discussion.     Labadie  v.  Hawley,  61  Tex.  177,  48  Am. 
Eep.   278,   held,  in  accordance   with  the   same  rule,  that  an 
agent  renting  his  principal's  house  with  authority  to  construct 
a  cooking  range  was  not  liable  for  injury-  to  an  adjoining  pro- 
prietor, caused  by  the  use  of  the  range :  Citing  Story  on  Agency, 
309,  and  other  authorities.     In  Feltus  v.  Swan,  62  Miss.  415, 
it  was  held  that  an  agent  in  charge  of  a  plantation  was  not 
liable  to  the  owner  of  an  adjoining  plantation  for  damage  re- 
sulting from  the  malicious  neglect  and  refusal  of  the  agent  to 
keep  open  a  drain  which  it  was  his  duty  as  such  agent  to  keep 
open.     The   announcement   of  this   doctrine   is   accredited  by 
many  of  the  courts  indorsing  it  to  the  opinion  in  Lane  v.  Cot- 
ton, 12  Mod.  472,  but  it  was,  as  a  matter  of  fact,  announced 
only  incidentally  in  that  case  in   a  dissenting  opinion.     The 
question  of  the  respousibility  of  the  agent  could  not  have  been 
before  that  court,  for  the  action  was  against  a  postmaster  for 
the  lo?s  of  a  letter  which  was  taken  from  the  mail  by  a  clerk, 
and  it  was  only  the  responsibility  of  the  master,  and  not  that 
of  the  servant  or  agent,  which  was  under  discussion. 

The  reason  assigned  to  sustain  this  rule  is  that  the  responsi- 
bilitv  must  arise  from  some  express  or  implied  obligations  be- 
tween the  particular  parties  standing  in  privity  ^^^  of  law  or 
contract  with  each  other.  If  this  be  true,  it  is  difficult  to  see 
what  difference  there  is  in  the  obligation  to  their  principal 
between  the  commission  of  an  act  by  the  agents  which  they 
are  bound  to  their  principal  not  to  do  and  the  omission  of  an 
act  which  they  have  obligated  themselves  to  their  principal  to 
do.  They  certainly  stand  in  privity  of  law  or  contract  with 
their  principal  exactly  as  much  in  the  one  instance  as  in  the 
other,  for  the  obligation  to  do  what  ought  to  be  done  is  no 
more  strongly  implied  in  the  ordinary  contract  of  agency  than 
is  the  obligation  not  to  do  what  ought  not  to  be  done.  This  rea- 
son for  the  rule  not  being  tenable,  and  no  other  reason  be- 
inc:   obvious,   the   rule   itself   ought   not  to   obtain;   for  juris- 
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prudence  does  not  concern  itself  with  such  attenuated  refine- 
ments. It  rests  upon  broad  and  comprehensive  principles  in  its 
attempt  to  promote  rights  and  redress  wrongs.  If  it  takes 
note  of  a  distinction,  such  distinction  will  be  a  practical  one, 
founded  on  a  difference  in  principle,  and  not  a  distinction  with- 
out a  difference ;  and  there  can  be  no  distinction  in  principle  be- 
tween the  acts  of  a  servant  who  puts  in  motion  an  agency 
which,  in  its  wrongful  operation,  injuries  his  neighbor,  and  the 
acts  of  a  servant  who,  when  he  sees  such  agency  in  motion,  and 
when  it  is  his  duty  to  control  it,  negligently  refuses  to  do  his 
duty,  and  suffers  it  to  operate  to  the  damage  of  another.  There 
is  certainly  no  difference  in  moral  responsibility;  there  should 
be  none  in  legal  responsibility.  Of  course,  if  the  omission  of 
the  act  or  the  nonfeasance  does  not  involve  a  nonperformance 
of  duty,  then  the  responsibility  would  not  attach.  If  it  does 
involve  a  nonperformance  of  duty  to  such  an  extent  that  the 
agent  is  liable  to  the  principal  for  the  damages  ensuing  from 
his  neglect,  there  is  no  hardship  in  compelling  him  to  respond 
directly  to  the  injured  party.  Such  practice  is  less  circuitous 
tban  that  which  necessitates  first  ^^^  the  suing  of  the  master 
by  the  party  injured,  and  then  a  suit  by  the  master  against  the 
servant  to  recoup  the  damages. 

But  the  honorable  judge  who  wrote  the  opinion  in  Delaney 
V.  Eochereau,  34  La.  Ann.  1123,  44  Am.  Rep.  456,  was  mis- 
taken in  his  announcement  that  the  civil  law  indorsed  the  dis- 
tinction upon  which  his  decision  was  based,  for,  while  the  doc- 
trine is  stated  in  the  Justinian  code  that  no  man  could  usually 
be  made  liable  for  a  mere  omission  to  act,  it  was  otherwise 
when  the  omission  to  act  involved  a  negligence  of  duty.  Domat 
argues  that,  as  an  agent  is  at  liberty  not  to  accept  the  order 
and  power  which  are  given  him,  so  he  is  bound,  if  he  does  ac- 
cept the  order,  to  execute  it;  and,  if  he  fail  to  do  so,  he  will 
be  liable  for  the  damages  which  he  shall  have  occasioned  by  his 
not  acting.  Under  the  Aquilian  law  the  distinction  between 
omission  and  commission  was  not  recognized  under  such  cir- 
cumstances. In  the  ninth  digest  of  the  Aquilian  law  the  fol- 
lowing instance  is  given :  One  servant  lights  a  fire,  and  leave? 
it  to  another.  The  latter  neglects  to  check  the  fire  at  the  proper 
time  and  place,  and  a  villa  is  burned.  The  first  servant  was 
charged  with  no  negligence,  because  it  was  his  duty  to  light 
the  fire,  and  it  is  argued,  very  sensibly,  that,  if  the  second  could 
not  be  charged  because  not  putting  out  the  fire  was  simply  an 
omission  of  duty,  there  would  be  a  miscarriage  of  justice.     Is 
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the  keeper  of  a  drawbridge,  whose  duty  it  is  to  close  the  draw 
after  a  ship  passes  through,  and  who  negligently  fails  to  per- 
form that  duty,  allowing  a  car  loaded  with  passengers  to  be 
hurled  into  the  river  below,  to  escape  responsibility  to  the  in- 
jured, while  the  man  who  attempts  to  operate  it,  but,  in  so 
attempting,  operates  it  negligently  and  unskillfully,  is  held 
responsible?  Instances  in  the  ordinary  transactions  of  life 
might  be  multiplied  almost  without  end,  ^^^  the  very  state- 
ment of  which  shows  conclusively  the  fallacy  of  the  rule. 

The  attempt  by  the  courts  to  maintain  this  indistinguishable 
distinction  has  led  to  many  inconsistent  decisions.  Thus,  in 
Albro  V.  Jaquith,  4  Gray,  99,  64  Am.  Dec.  56,  the  plaintifE  was 
not  allowed  to  recover  of  the  superintendent  of  a  canal  company 
for  damages  caused  by  negligence  in  the  management  of  the 
apparatus  used  for  the  purpose  of  generating,  containing  and 
burning  inflammable  gas;  the  superintendent  being  the  agent 
of  the  company,  and  being  charged  with  carelessly,  negligently, 
and  unskillfully  managing  the  business.  It  was  held  that  he 
was  not  charged  with  any  direct  act  of  misfeasance,  but  only 
with  nonfeasance,  and  that  there  was  no  redress,  because,  as 
the  court  said,  the  obligation  to  be  faithful  and  diligent  was 
founded  in  an  express  contract  with  his  principal.  As  we  have 
before  indicated,  this  would  be  equally  true  of  the  acts  of  com- 
mission or  misfeasance  in  his  stewardship.  But  in  Bell  v. 
Josselyn,  3  Gray,  309,  63  Am.  Dec.  741,  also  a  Massachusetts 
case,  and  decided  the  same  year,  it  was  held  that  an  agent  who 
negligently  directed  water  to  be  admitted  to  a  water  pipe  was 
liable  to  a  third  person,  because  such  action  was  misfeasance. 
In  that  case  it  was  not  claimed  that  the  admission  of  water  to 
the  pipe  was  negligent  or  wrongful,  but  the  negligent  act  or 
omission  was  in  allowing  the  pipe  to  become  obstructed — cer- 
tainly as  pure  an  omission  or  nonfeasance  as  could  be  con- 
ceived of.  But  the  court,  in  order  to  maintain  the  distinction 
which  it  deemed  itself  bound  by  precedent  to  do  virtually  ob- 
literated the  distinction  by  the  following  circuitous  reasoning: 
"The  defendant's  omission  to  examine  the  state  of  the  pipes  in 
the  house,  before  causing  the  water  to  be  let  on,  was  a  non- 
feasance. But  if  he  had  not  caused  the  water  to  be  ^^^  let  on, 
that  nonfeasance  would  not  have  injured  the  plaintiff.  If  he 
had  examined  the  pipes  and  left  them  in  a  proper  condition, 
and  then  caused  the  letting  on  of  the  water,  there  would  have 
been  neither  nonfeasance  nor  misfeasance.  As  the  facts  are, 
the  nonfeasance  caused  the  act  done  to  be  a  misfeasance.     But 
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from  which  did  the  plaintiff  suflEer  ?  Clearly  from  the  act  done, 
which  was  no  less  a  misfeasance  by  reason  of  it  being  pre- 
ceded by  a  nonfeasance." 

Much  more  cogent  and  judicial  is  the  reasoning  of  the  same 
court  many  years  after  in  Osborne  v.  Morgan,  130  Mass.  102, 
89  Am.  Rep.  437,  where  an  agent  of  premises  was  held  re- 
sponsible to  a  third  person  for  suffering  to  remain  suspended 
from  a  room  a  tackle  block,  which  fell  upon  and  injured  the 
plaintiff.  The  court,  speaking  through  Chief  Justice  Gray, 
said :  "The  principal  reason  assigned  was  that  no  misfeasance 
or  positive  act  of  wrong  was  charged,  and  that  for  nonfeas- 
ance, which  was  merely  negligence  in  the  performance  of  a  duty 
arising  from  some  express  or  implied  contract  with  his  prin- 
cipal or  employer,  an  agent  or  servant  was  responsible  to  him 
only,  and  not  to  any  third  person.  It  is  often  said  in  the 
books  that  an  agent  is  responsible  to  third  persons  for  mis- 
feasance only,  and  not  for  nonfeasance.  And  it  is  doubtless 
true  that  if  an  agent  never  does  anything  toward  carrying  out 
his  contract  with  his  principal,  but  wholly  omits  and  neglects 
to  do  so,  the  principal  is  the  only  person  who  can  maintain  any 
action  against  him  for  the  nonfeasance.  But  if  the  agent  once 
actually  undertakes  and  eqters  upon  the  execution  of  a  par- 
ticular work,  it  is  his  duty  to  use  reasonable  care  in  the  man- 
ner of  executing  it,  so  as  not  to  cause  any  injury  to  third  per- 
sons which  may  be  the  natural  consequence  of  his  acts;  and  he 
cannot,  by  abandoning  its  execution  midway  and  leaving  things 
in  a  dangerous  condition,  exempt  himself  from  liability  to  any 
person  who  suffers  injury  by  reason  of  his  having  so  left 
them  without  proper  safeguards.  This  is  ^^^  not  nonfeasance, 
or   doing  nothing;   but  it   is  misfeasance,   doing  improperly." 

There  is  still  another  class  of  cases  which  hold  what  seems 
to  us  to  be  the  correct  doctrine,  viz.,  that  the  obligation,  whetlier 
for  misfeasance  or  nonfeasance,  does  not  rest  in  contract  at 
fill,  but  is  a  common-law  obligation  devolving  upon  every  re- 
sponsible person  to  so  use  that  which  he  controls  as  not  to  in- 
jure another,  whether  he  is  in  the  operation  of  his  own  prop- 
erty as  principal  or  in  the  operation  of  the  property  of  an- 
other as  agent.  One  of  the  leading  cases  maintaining  this 
view  is  Baird  v.  Sliipman,  a  case  decided  in  1890,  and  re- 
ported in  132  111.  16,  22  Am.  St.  Rep.  504,  23  X.  E.  384. 
There  it  was  held  that  an  agent  who  has  complete  control  of  a 
liouse  belonging  to  an  absent  principal,  and  wbo  lets  the  house 
in  a  dangerous  condition,  promising  to  repair  it,  is  responsible 
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to  the  third  person  injured  by  an  accident  caused  by  want  of 
«uch  repair.  There  is  nothing  to  distinguish  this  case  from 
the  case  at  bar  excepting  the  promise  to  repair,  and  that  docs 
not  seem  to  have  been  deemed  by  the  court  an  important  feat- 
ure; but  the  case  was  decided  upon  the  broad  principle  above 
announced.  Said  the  court:  "It  is  not  his  contract  with  the 
principal  which  exposes  him  to  or  protects  him  from  liability 
to  third  personSj  but  his  common-law  obligation  to  so  use  that 
\vhich  he  controls  as  not  to  injure  another.  That  obligation  is 
neither  increased  nor  diminished  by  his  entrance  upon  the 
duties  of  agency,  nor  can  its  breach  be  excused  by  the  plea  that 

his  principal  is  chargeable If  the  agent  once  actually 

undertakes  and  enters  upon  the  execution  of  a  particular  work, 
it  is  his  duty  to  use  reasonable  care  in  the  manner  of  execut- 
ing it,  so  as  not  to  cause  any  injury  to  third  persons  which 
may  be  the  natural  consequence  of  his  acts":  Citing  approvingly 
Osborne  v.  Morgan,  130  Mass.  102,  39  Am.  Eep.  437. 

To  the  same  effect  is  Mayer  v.  Thompson-Hutchison  ^^'^  Bldg. 
Co.,  104  Ala.  Gil,  53  Am.  St.  Eep.  88,  16  South.  620.  The 
court  there,  after  noticing  the  doctrine  that  the  agent  can  be 
held  liable  to  third  persons  for  misfeasance  only,  says:  "It  is 
difficult  to  apply  the  same  principles  which  govern  in  matters 
of  contract  between  an  agent  and  third  persons  to  the  torts  of 
an  agent  which  inflict  injury  on  third  persons,  whether  they  be 
of  misfeasance  or  nonfeasance,  or  to  give  a  sound  reason  why 
a  person  who,  while  acting  as  principal,  would  be  individually 
liable  to  third  persons  for  an  omission  of  duty,  becomes  exempt 
from  liability  for  the  same  omission  of  duty,  because  he  was 
acting  as  servant  or  agent.  The  tort  is  none  the  less  a  tort  to 
the  third  person,  whether  suffered  from  one  acting  as  prin- 
cipal or  agent,  and  his  rights  ought  to  be  the  same  against  tlie 
one  whose  neglect  of  duty  has  caused  the  injury." 

In  that  case  Baird  v.  Shipman,  132  111.  16,  22  Am.  St.  Eep. 
504,  23  X.  E.  -384,  is  cited  approvingly,  with  the  remark  that 
the  rule  laid  down  in  that  case  is  the  better  rule.  So,  in  Ellis 
V.  McXaughton,  76  Mich.  237,  15  Am.  St.  Eep.  308,  42  X.  W. 
1113.  it  was  held  that  an  agent  who  had  entire  control  of  prom- 
ises was  ]ial)le  for  injuries  resulting  from  the  removal  of  a 
walk  on  the  premises  by  one  of  his  employees,  contrary  to  his 
orders,  if,  after  such  removal,  he  knew  of  the  dangerous  con- 
dition of  the  premises,  and  allowed  them  to  remain  in  that  con- 
dition. It  would  seem  that,  if  there  is  anything  in  definitions, 
.this  was  a  pure  nonfeasance,  and  yet  the  court,  in  trying  to 
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harmonize  the  distinction  with  the  general  rule  announced  and 
above  discussed,  said,  speaking  of  the  agent^s  duty  in  relation 
to  the  work: 

"Every  day  it  was  so  permitted  to  remain,  when  the  defend- 
ant  had  the  entire  control  of  it,  and  the  authority  without 
question  to  replace  it,  was  a  wrong  and  a  misfeasance." 

It  is  also  said  that,  irrespective  of  his  principal,  the  agent 
was  bound  while  doing  the  work  to  so  use  the  *^*  premises,  in- 
cluding the  sidewalk,  as  not  to  injure  others.  Misfeasance,  said 
the  court,  may  involve  the  omission  to  do  something  which 
ought  to  be  done — as  when  an  agont  engaged  in  the  perform- 
ance of  his  undertaking  omits  to  do  something  which  it  is  his 
duty  to  do  under  the  circumstances,  as  when  he  does  not  exer- 
cise that  degree  of  care  which  due  regard  for  the  rights  of 
others  required.  To  the  same  effect,  Campbell  v.  Portland 
Sugar  Co.,  62  Me.  552,  16  Am.  Eep.  503.  In  Lottman  v.  Bar- 
nett,  62  Mo.  159,  it  was  held  that  one  having  the  general  charge 
and  superintendence  of  the  construction  of  a  building  was  re* 
sponsible  for  the  killing  of  a  workman  caused  by  the  falling 
of  a  wall,  which  resulted  from  the  giving  way  of  supports  on 
which  the  wall  rested  under  the  working  of  a  jackscrew,  al- 
though the  appliance  was  put  to  work  under  the  immediate 
direction  of  another  person,  employed  by  the  owner  of  the 
building,  and  while  the  architect  was  absent,  where  it  appeared 
that  the  manager  of  the  jackscrew  was  employed  under  the  ad- 
vice of  the  architect,  and  subject  to  his  discretion,  and  that  he 
knew  and  approved  of  the  method  adopted  for  effecting  the 
raising.  Whether  the  wall  fell  because  the  plan  for  raising 
it  was  a  bad  one,  or  because  the  supports  were  inadequate,  it  was 
held  that  in  either  case  the  disaster  was  attributable  to  positive 
misfeasance  for  negligence  in  a  work  which  the  architect  had 
undertaken,  but  in  which  he  failed  to  exhibit  the  care  and  skill 
which  the  law  imposed  upon  him.  To  make  this  distinction 
more  shadowy,  if  possible,  Mr.  Mechem,  in  his  work  on  Agency, 
section  572,  after  announcing  the  general  rule,  says : 

"Some  confusion  has  crept  into  certain  cases  from  a  failure 
to  observe  clearly  the  distinction  between  nonfeasance  and  mis- 
feasance. As  has  been  seen,  the  agent  is  not  liable  to  strangers 
for  injuries  sustained  by  them  because  he  did  not  undertake  the 
performance  of  some  duty  which  he  ^^^  owed  to  his  principal 
and  imposed  upon  him  by  his  relation,  which  is  nonfeasance. 
Misfeasance  may  involve,  also,  to  some  extent,  the  idea  of  not 
doing,  as  where  the  agent  while  engaged  in  the  performance  of 
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his  undertaking  does  not  do  something  which  it  was  his  duty 
to  do  under  the  circumstances — does  not  take  the  precaution, 
does  not  exercise  that  care — which  a  due  regard  for  the  rights 
of  others  requires.  All  this  is  not  doing,  but  it  is  not  the  not 
doing  of  that  which  is  imposed  upon  the  agent  merely  by  vir- 
tue of  his  relation,  but  of  that  which  is  imposed  upon  him  by 
law  as  a  responsible  individual  in  common  with  all  other  mem- 
bers of  society.  It  is  the  same  not  doing  which  constitutes  ac- 
tionable negligence  in  any  relation.'* 

The  author  then  quotes  approvingly  the  language  of  Chief 
Justice  Gray,  in  Osborne  v.  Morgan,  130  Mass.  102,  39  Am. 
Eep.  437,  and  of  Judge  Metcalf  in  Bell  v.  Josselyn,  3  Gray, 
309,  63  Am.  Dec.  741,  so  that  it  will  be  seen  that,  even  ac- 
cording to  Mr.  Mechem,  a  lack  of  care  and  a  lack  of  precau- 
tion, when  once  the  duty  is  assumed,  are  as  much  misfeasance^ 
as  an  active  misdoing.  The  irresistible  logic  of  his  statement 
is  that  the  agent  is  responsible  to  third  persons  when  he  is 
negligent  in  the  performance  of  the  duties  which  he  under- 
takes, whether  such  act  be  termed  misfeasance  or  nonfeasance. 
The  rule  is  thus  announced  in  1  American  and  English  Encyclo- 
pedia of  Law,  page  407 :  "Where  a  principal  engages  an  agent 
10  do  a  certain  work  and  to  take  entire  control  over  it,  while 
the  principal  does  not  interfere,  but  leaves  it  entirely  with 
the  agent,  the  agent  and  not  the  principal  will  be  liable  to  third 
parties  for  injuries  or  damages  sustained  by  the  negligence  or 
unskillful  manner  in  which  the  work  is  done.'' 

The  question  of  whether  or  not  the  principal  is  liable  is  not 
under  discussion  here.  In  the  same  section,  and  in  another 
paragraph,  that  author  announces  that  an  agent  is,  in  general, 
not  liable  to  third  parties  for  acts  of  negligence  for  nonperform- 
ance of  duty;  that  as  such  he  is  only  responsible  to  the  prin- 
cipal, and  the  principal  to  the  third  ^*''  party.  So  that  in 
the  mind  of  the  author  the  distinction  must  have  been  estab- 
lished between  an  agent  that  did  not  have  complete  or  entire 
control  and  one  who  did.  There  is  no  other  way  of  harmoniz- 
ing the  two  statements.  This  is,  in  effect,  the  same  rule 
enunciated  by  Mr.  Wharton  in  his  work  on  Agency,  section 
538.  Under  the  announcement  that  "wherever  there  is  liberty 
there  is  liability,"  it  is  said: 

*'Hence,  to  strike  at  the  general  principle  that  lies  at  the 
basis  of  the  adjudications  we  have  just  noticed,  wherever  the 
agent  is  at  liberty  to  choose  his  own  mode  of  action,  then  he  is 
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distinctively  liable  in  damages,  if  by  such  mode  of  action  he 
invades  another's  rights." 

The  same  doctrine  is  announced  in  section  537,  where  it  is 
said:  "Where  an  agent,  who  has  general  liberty  of  action,  in- 
jures a  third  person,  there  the  agent  is  personally  liable  for 
negligent  as  well  as  for  malicious  acts." 

The  author  here  discriminates  between  an  agent  and  a  ser- 
vant, holding  that  a  servant  is  a  part  of  the  machinery  by 
which  the  master  works,  and  there  is  no  emancipation  or  liberty 
cf  action;  but  that  this  reasoning  does  not  apply  to  agents  who 
have  complete  control,  and  therefore  perfect  liberty  of  action. 
Doubtless  much  of  tlie  mist  and  fog  which  have  enveloped  the 
decisions  on  this  subject  are  due  to  confusing  the  omission  of 
an  act  which  one  is  not  bound  to  perform  with  the  imperfect 
performance  of  an  act  to  which  he  is  bound.  In  other  words, 
whoever  undertakes  a  duty,  and  is  clothed  with  authority  to 
perform  that  duty,  is  responsible  to  the  party  injured  for  neg- 
ligent imperfection  in  the  discharge  of  such  duty,  on  the  broad 
doctrine  announced  above  that  he  is  obligated  in  transacting 
business  to  so  transact  it  that  his  neighbor  shall  not  thereby  be 
injured;  but  there  is  no  liability  for  the  nonperformance  of 
a  duty  not  assiuned,  or  not  independently  controlled.  But 
^^^  for  neither  the  nonperformance  nor  the  malperformance 
of  a  positive  duty  can  one  escape  responsibility,  whether  that 
duty  is  imposed  by  contract  or  by  general  obligation,  for  un- 
der any  and  all  circumstances  it  is  the  essence  of  negligence  to 
omit  to  do  something  which  ought  to  be  done.  While  some  de- 
tached expressions  of  Mr.  Wharton  have  been  quoted  in  sup- 
port of  the  distinction  contended  for  by  the  respondent,  that 
author  puts  the  question  at  rest  in  his  work  on  the  Law  of 
Negligence,  second  edition,  section  535,  where  he  says:  "The 
mere  fact  that  I  am  the  agent,  in  doing  the  injurious  act,  of 
another,  does  not  relieve  me  from  liability  to  third-  persons 
for  a  hurt  this  act  inflicts  on  them.  Judge  Story,  indeed,  tells 
lis  that  for  omissions  of  the  agent  the  principal  alone  is  lia- 
ble, wliilc  for  misfeasances  the  agent  is  also  liable;  l)ut  this 
distinction,  as  has  been  already  shown,  can  no  longer  be  sus- 
tained. The  true  doctrine  is,  that  when  an  agent  is  employed 
to  work  on  a  particular  thing,  and  has  surrendered  the  thing 
in  question  into  the  principal's  hands,  then  the  agent  ceases 
to  be  liable  to  third  persons  for  hurt  received  by  them  from 
such  thing,  though  the  hurt   is   remotely   due  to  the  agent's 
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negligence,  the  reason  being  that  the  causal  relation  l^etween 
the  agent  and  the  person  hurt  is  broken  by  the  interposition  of 
the  principal  as  a  distinct  center  of  legal  responsibilities  and 
duties.  But  wherever  there  is  no  such  interruption  of  causal 
connection,  in  other  words,  wherever  the  agent's  negligence  di- 
rectly injures  a  stranger,  the  agent  having  liberty  of  action  in 
respect  to  the  injury,  then  such  stranger  can  recover  from  the 
agent  damages  for  the  injury." 

There  is  some  contention  in  respondent's  brief  on  the  al- 
leged barrenness  of  the  allegations  of  the  complaint,  but  we 
tliink  the  allegations  were  ample  to  show  that  the  respondent 
was  authorized  to  keep  the  building  in  repair;  that  it  under- 
took that  office  or  duty,  and  was  in  complete  control  of  the 
work.  It  is  alleged  that  it  was  in  absolute  control  and  man- 
agement, with  full  power,  authority,  and  ^*^  direction  to  re- 
pair, and  to  allege  that  it  agreed  to  do  so  would  only  be  to  al- 
lege the  agreement  to  do  the  duty  which  the  law  imposed  upon 
it  after  it  had  assumed  the  control  and  management  which  is 
alleged. 

Our  conclusion  is  that  the  complaint  states  a  cause  of  ac- 
tion against  the  respondent.  The  judgment  is  therefore  re- 
versed, with  instructions  to  the  lower  court  to  overrule  the  de- 
murrer to  the  complaint. 

Eeavis,  C.  J.,  and  Anders,  Mount  and  Fullerton,  JJ.,  con- 
cur. 


That  (in  Afjent  ifi  Liahle  to  Third  Persons  for  his  nonfeasance  as 
"well  as  for  his  misfeasance  is  supported  by  principle  and  the  weight 
of  authority:  See  the  monographic  note  to  Baird  v.  Shipman,  22 
Am.  St.  Eep.  512-51-4;  Maver  v.  Thompson-Hutchinson  Bldg.  Co., 
104  Ala.  611,  53  Am.  St.  Rep.  88,  16  South.  620.  An  agent,  who 
has  complete  control  of  property  and  is  bound  to  keep  it  in  repair, 
is  liable  to  third  persons  for  injuries  resulting  through  his  neglect 
to  keep  the  premises  in  proper  repair:  Baird  v.  Shipman,  132  111. 
16,  22  Am.  St.  Rep.  504,  23  N.  E.  384.  But  see  Kuhnert  v.  Angell, 
10  N,  Dak.  59,  88  Am.  St.  Rep.  675,  84  K  W.  579. 
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m  EE  YAMASHITA. 

[30  Wash.   234,  70  Pac.  482.] 
NATURALIZATION — Judgment  of,  When  Void.— A  Japanese 

is  not  eligible  to  citizenship  under  the  naturalization  laws,  and  a 
judgment  of  the  superior  court  admitting  him  may  be  attacked  at 
any  time  and  in   any  proceeding,     (p.  862.) 

ATTORNEYS.— A  Native  of  Japan  cannot  be  admitted  to 
the  bar,  when  one  of  the  conditions  of  admission  is  that  the  appli- 
cant shall  be  a  citizen  of  the  United  States,     (pp.  860,  863.) 

Takiiji   Yamashita,   pro   se. 

W.  B.  Stratton,  attorney  general,  E.  W.  Eoss  and  C.  C.  Dal- 
ton,  amici  curiae. 

2^"*  EEAVIS,  C.  J.  Takuji  Yamashita,  a  native  of  Japan^ 
applies  for  admission  as  an  attorney  and  counselor  at  law  in 
the  courts  of  this  state.  He  shows  that  he  is  over  twenty-one 
years  of  age,  has  been  a  resident  of  this  state  for  more  than 
one  year,  and  that  he  has  the  requisite  learning  and  ability 
qualifying  him  for  admission.  The  law  relating  to  the  quali- 
fications and  admission  of  attorneys  and  counselors  at  law  is 
found  in  the  act  of  March  19,  1895  (Laws  1895,  p.  178),  to- 
gether with  the  amendment  in  the  act  of  February  16,  1897 
(Laws  1897,  p.  12).  The  law  ^ss  ^f  ^895  made  no  provision 
for  admission  without  an  examination.  Sections  2  and  3  of 
the  act  provided  for  holding  regular  examinations  for  admis- 
sion, but  section  6  of  the  act  declared :  "Xo  person  shall  prac- 
tice as  an  attorney  and  counselor  at  law  in  any  court  of  this 
state  who  does  not  reside  in  the  state,  or  who  is  not  a  citizen  of 
the  United  States."  In  the  act  of  1897,  section  4  of  the  former 
act  is  so  amended  in  substance  as  to  provide  for  the  admission 
cf  attorneys  from  sister  states,  upon  satisfactory  evidence  of 
qualifications,  without  examination.  The  amendatory  act  does 
rot  affect  section  6  of  the  original  act,  which,  it  may  be  ob- 
served, has  been  the  law  since  1881.  It  is  apparent,  therefore, 
that,  to  entitle  the  apijlicant  to  admission  he  must  be  a  citizen 
of  the  L^'nited  States.  The  qualifications  required  for  admis- 
sion to  the  bar  are  prescribed  by  law,  and  they  are  exclusively 
within  the  discretion  and  policy  of  the  state.  One  of  the  con- 
ditions required  for  the  applicant  is  that  he  must  be  a  citizen 
of  the  L^nit-ed  States.  It  is  shown  by  exemplification  of  the 
record  that  an  order  was  entered  admitting  applicant  to  citizen- 
ship in  the  superior  court  of  Pierce  county  on  the  14th  of 
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May,  1902.  It  is  also  urged  that  such  superior  court  was  one 
of  competent  jurisdiction,  and  therefore  its  judgment  must  be 
ijnal,  and  cannot  be  questioned  here.  The  record  of  naturaliza- 
tion shows  that  the  applicant  is  a  native  of  Japan,  and  that  he 
renounces  allegiance  as  a  subject  of  the  Mikado.  The  naturali- 
sation law  requires  the  applicant  to  declare  on  oath  that  ho 
absolutely  and  entirely  renounces  and  abjures  all  allegiance  and 
fidelity  to  every  prince,  potentate,  state,  or  sovereignty,  and  par- 
ticularly, by  name,  to  the  prince,  potentate,  state,  or  sovereign 
of  which  he  was  before  a  citizen  or  subject  (U.  S.  Eev. 
Stats.,  sec.  2165,  subd.  2),  and  the  proceedings  must  be  re- 
corded by  the  clerk  of  the  court.  Thus  the  transcript  of  the 
order  admitting  him  to  citizenship  '^^  shows  that  he  is  of 
the  Japanese  race.  The  judgment  of  the  superior  court,  if 
acting  within  its  jurisdiction,  is  conclusive;  but,  if  the  judg- 
ment upon  its  face  shows  that  the  court  was  without  authority 
to  pronounce  the  judgment,  the  determination  is  void  and  must 
be  disregarded.  A  judgment  void  upon  its  face  may  be  at- 
tacked at  any  time  and  in  any  proceeding,  and  the  same  may  be 
disregarded :  Savage  v.  Sternberg,  19  Wash.  679,  67  Am.  St. 
Eep.  751,  54  Pac.  611.  Also,  as  pertinent  and  relating  to  such 
proceedings  in  naturalization,  see  In  re  Gee  Hop,  71  Fed.  274; 
In  re  Hong  Yen  Chang,  84  Cal.  163,  24  Pac.  156. 

The  question  presented  is  whether  one  of  the  Japanese  race 
is  eligible  under  the  naturalization  laws  for  admission  to  cit- 
izenship. The  federal  constitution  confers  plenary  power  upon 
Congress  to  prescribe  the  qualifications  and  conditions  for  nat- 
uralization. All  the  acts  of  Congress  relating  to  the  naturaliza- 
tion of  aliens,  commencing  with  that  of  April  14,  1802,  to  the 
Pevised  Statutes,  contain  the  provision  that  "any  alien  being 
a.  free  white  person  may  be  admitted  to  be  a  citizen,"  etc.  Af- 
ter the  adoption  of  the  thirteenth  and  fourteenth  amendments 
to  the  federal  constitution,  and  in  the  act  of  July  14,  1870,  it 
was  enacted  by  Congress  "that  the  naturalization  laws  are  here- 
by extended  to  aliens  of  African  nativity  and  to  persons  of 
African  descent":  16  Stats,  at  Large,  p.  256,  sec.  7.  This  was 
afterward  revised,  and  placed  in  the  Eevised  Statutes  (U.  S. 
Pev.  Stats.,  sec.  2169;  see  18  Stats,  at  Large,  318),  so  as  to 
read:  "The  provisions  of  this  title  shall  apply  to  aliens  being 
free  white  persons  and  to  aliens  of  African  nativity  and  to  per- 
sons of  African  descent."  And  this  is  the  existing  law.  It  is 
plain  that  the  two  races  mentioned  are  now  eligible  to  citizenship 


S63  American  State  Reports^  Vol.  94.  [Wash. 

under  the  general  naturalization  laws ;  that  is,  white  persons  and 
persons  of  African  (negro)  descent  and  nativity.  ^^''  It  is  clear 
that  within  the  meaning  of  these  words  the  applicant  is  in- 
eligible. When  the  naturalization  law  was  enacted  the  word 
"white/'  applied  to  race,  commonly  referred  to  the  Caucasian 
race.  This  is  well  stated  in  the  case  of  In  re  Ah  Yup,  5  Saw. 
155,  Fed.  Cas.  N"o.  104:  "Webster  in  his  dictionary  says:  'The 
common  classification  is  that  of  Blumenbach,  who  makes  five: 
1,  The  Caucasian,  or  white  race,  to  which  belong  the  greater 
part  of  the  European  nations  and  those  of  Western  Asia ;  2.  The 
Mongolian,  or  yellow  race,  occupying  Tartary,-  China,  Japan, 
etc. ;  3.  The  Ethiopian  or  negro  (black)  race,  occupying  all 
Africa,  except  the  north;  4.  The  American,  or  red  race,  con- 
taining the  Indians  of  North  and  South  America;  and  5.  The 
Malay,  or  brown  race,  occupying  the  islands  of  the  Indian 
Archipelago,'  etc.  This  division  was  adopted  from  Buffon, 
with  some  changes  in  names,  and  is  founded  on  the  combined 
characteristics  of  complexion,  hair  and  skull.  Linnaeus  makes 
four  divisions,  founded  on  the  color  of  the  skin :  '1.  European, 
whitish;  2.  American,  coppery;  3.  Asiatic,  tavrny;  and  4.  Af- 
rican, black.'  Cuvier  makes  three;  Caucasian,  Mongol  and 
jSTegro.  Others  make  many  more,  but  no  one  includes  the  white, 
or  Caucasian,  with  the  Mongolian  or  yellow  race;  and  no  one 
of  those  classifications  recognizing  color  as  one  of  the  distin- 
guishing characteristics  includes  the  Mongolian  in  the  white  or 
whitish  race    :  See  Xew  American  Cyclopedia,  tit.  'Ethnology.' " 

The  courts,  federal  and  state,  have  uniformly  determined  that 
Chinese  are  not  eligible  to  naturalization,  because  not  white 
persons.  In  1880  it  was  determined  that  a  native  of  British 
Columbia,  half  Indian  and  half  white,  could  not  be  naturalized: 
In  re  Camille,  6  Fed.  256.  In  In  re  Po,  7  Misc.  Rep.  471,  28  N. 
Y.  Supp.  383,  a  native  of  British  Burmah  was  denied  admis- 
sion. In  In  re  Kanaka  ISTian,  6  Utah,  (i59,  21  Pac.  993,  a 
Hawaiian  was  denied  naturalization.  In  In  re  Saito,  0,2  Fed. 
126,  the  federal  circuit  court  adjudged  that  a  native  of  Japan 
^^^  was  of  the  Mongolian  race,  and  therefore  not  eligible  to 
naturalization. 

But  the  applicant  earnestly  urges  that  the  act  of  Congress 
specially  excluding  the  Chinese  from  naturalization  implies, 
when  considered  with  reference  to  our  modern  treaties  with 
the  empire  of  Japan,  that  the  Japanese  were  excepted  from 
the  general  exclusion  of  the  Mongolian  race.     He  also  commend* 
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the  reasoning  in  the  ease  of  In  re  Eodrigiiez,  81  Fed.  337,  as 
persuasive  to  a  more  liberal  construction  in  favor  of  the  Jap- 
anese. In  that  case  a  native  of  Mexico,  of  undefined  blood  and 
race,  and  whose  ancestors  had  for  centuries  been  habitants  of 
Mexico,  was  naturalized.  But  such  decision  was  largely  con- 
trolled by  the  various  treaties  with  Mexico,  and  the  fact  that 
thousands  of  Mexicans,  without  regard  to  race  or  color,  had 
been  collectively  naturalized  as  citizens  of  the  United  States. 
It  is  true,  the  learned  judge,  in  the  course  of  his  opinion,  sug- 
gests other  and  different  views  of  the  meaning  of  the  classifi- 
cation by  color  contained  in  the  naturalization  laws,  from  those 
taken  by  the  other  authorities  heretofore  mentioned;  but  he 
iilso  seems  to  concede  that  the  Mongolian  race  is  clearly  ex- 
eluded.  It  is  likewise  true  that  Congress  has  several  times 
collectively  conferred  citizenship  upon  bodies  of  people  without 
reference  to  race,  but  the  reasons  therefor  in  each  instance  were 
plainly  special,  and  such  acts  cannot  be  extended  beyond  the 
particular  instances.  The  general  law,  with  the  single  exten- 
sion made  to  the  African  or  negro  race,  has  been  confined  to 
free  white  aliens.  The  law  seems  to  base  the  classification  upon 
ethnological  and  racial  considerations,  rather  than  in  any  na- 
tional distinctions.  "Wliether  the  classification  according  to 
color  is  technically  scientific  or  natural  is  not  a  proper  subject 
of  inquiry  here.  From  its  existence  coextensively  ^^^  with  the 
formation  of  the  American  republic,  it  must  be  taken  to  ex- 
press a  settled  national  will. 

The  applicant  cannot  be  admitted  because  he  is  not  a  citizen 
of  the  United  States. 

Dunbar,  Fullerton,  Anders  and  Mount,  JJ.,  concur. 

Attorneys. — The  manner,  terms  and  conditions  of  the  admission 
of  attorneys  to  practice  are  subjects  of  legislative  control:  Ex 
parte  Yale",  24  Cal.  241,  85  Am.  Dec.  62.  A  statute  limitincr  the 
right  of  admission  to  the  bar  to  -white  citizens  is  not  in  conflict 
■with  the  federal  constitution:  Matter  of  Taylor,  48  Md.  28,  30  Am. 
Kep.  451. 
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SEATTLE  AND  MONTANA  EAILWAY  CO.  v.  EOEDER. 

[30  Wash.  244,  70  Pac.  498.J 

EVIDENCE  of  Market  Value — Discretion  and  Latitude.— The 
trial  judge  has  a  large  discretion  in  allowing  cross-examination 
when  expert  witnesses  are  resorted  to  to  establish  the  market  value 
of  property,  and  great  latitude  should  be  given  in  both  the  direct 
and  cross-examination,     (p.   867.) 

EMINENT  DOMAIN — Evidence  of  Damages. — On  Cross-ex- 
amination, a  witness  who  has  testified  as  to  the  value  of  property 
condemned  and  the  damages  caused  by  the  construction  of  a  rail- 
road, may  be  asked  concerning  the  method  by  which  he  arrived 
at  his  conclusion  as  to  the  damage,  what  elements  of  damage  he  con- 
sidered,  and   the   reasons  for  his   opinion,     (p.   867.) 

EMINENT  DOMAIN— Valuation  of  Parcels  of  Land.— When 
different  classes  of  property  are  condemned,  defendant's  witnesses 
should  be  allowed  to  fix  a  value  upon  each  different  class,  at  least 
if   the  plaintiff  pursued   such   a   course,     (p.   868.) 

EMINENT  DOMAIN — Expert  in  Values,  Qualification  of. — 
Where  a  stone  quarry  is  condemmed,  a  witness  who  testifies  that  he 
has  lived  in  the  vicinity  many  years,  has  examined  the  property 
with  reference  to  purchasing  it,  has  owned  and  operated  stone 
quarries,  and  knows  the  market  value  of  the  property,  is  qualified 
to  testify  as  to  the  value  and  to  the  method  of  operating  it.  (p. 
868.) 

EMINENT  DOMAIN — ^Elements  of  Daniago.— If  part  of 
a  stone  quarry  is  condemned  for  a  railroad,  evidence  is  admissi- 
ble to  show  that  blasting  cannot  be  done  without  great  care  and 
increased  expense  by  reason  of  the  proximity  of  the  road,  and  that 
blasting  is  the  most  advantageous  way  to  operate  the  quarry,  (p. 
869.) 

EMINENT  DOMAIN— Lease  as  Evidence  of  Value.— If  part 
of  a  quarry  is  condemned  a  lease  of  it  is  admissible  in  evidence  to 
show  the  royalty  which  the  lessee  is  paying  for  the  stone,  as  tend- 
ing to  fix  the  value  of  the  land  and  of  the  leasehold  interest,  (p. 
869.) 

EMINENT  DOMAIN— Value  of  Quarry. — In  estimating  the 
value  of  a  stone  quarry  condemned  for  a  railroad,  the  admission 
of  evidence  that  the  county  was  not  a  market  in  which  a  purchaser 
of  the  property  could  be  expected  to  be  found,  is  not  reversible  er- 
ror,    (p.  870.) 

EMINENT  DOMAIN— Value  of  Quarry.— The  Refusal  to  Ad- 
mit  Rebuttal  Testimony  as  to  the  location  of  shale  in  certain  portions 
of  the  ledge,  where  a  stone  quarry  is  condemned,  is  not  error,  when 
the  plaintiff  has  gone  into  this  question  in  his  case  in  chief,  (p. 
870.) 

TRIAL — Closing  Argument. — If  the  Defendant  Waives  Argu- 
ment, after  the  plaintiff  luis  closed  his  opening  argument,  the  court 
may  refuse  to  allow  the  plaintiff  to  further  argue  the  case.  (p. 
870.) 

EMINENT  DOMAIN — Benefits.— The  Measure  of  Damages, 
when  land  is  condemned  for  a  railroad,  is  the  market  value  of  the 
property  taken,  together  with  the  depreciation  in  value  of  that  not 
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taken,  and  these  respective  amounts  are  to  be  ascertained  irrespec- 
tive of  any  benefits  that  may  result  from  the  construction  of  the 
road.     (p.   871.) 

EMINENT  DOMAIN — Damages,  Instructions  as  to. — The  re- 
fusal to  give  an  instruction  in  condemnation  proceedings  that  the 
only  damages  to  be  considered  as  tending  to  reduce  the  market 
value  are  those  which  are  appreciable  and  substantial,  is  not  error, 
if  afterward  the  court  correctly  tells  the  jury  what  elements  ot 
damage   they  may  consider,     (p.   872.) 

EMINENT  DOMAIN— Privilege  of  Crossing  Right  of  Way.— 
In  condemnation  proceedings  for  a  railroad,  it  is  correct  to  refuse  an 
instruction  that  no  presumption  arises  that  the  residents  upon  the 
land  will  be  refused  the  privilege  of  crossing  the  right  of  way  afoot, 
(p.    872.) 

EMINENT  DOMAIN— Rental  Value,  Continuance  of.— Where 
a  stone  quarry  is  condemned,  an  instruction  that  if  the  jury  find  the 
property  is  held  by  a  lessee,  they  will  not  be  justified  in  assuming 
that  the  amount  of  rental  paid  at  the  present  time  will  continue  in 
the  future  as  the  fair  rental  value,  is  properly  refused,     (p.  873.) 

EMINENT  DOMAIN — View  of  Premises. — If  the  jury,  in  con- 
demnation proceedings,  have  viewed  the  premises,  it  is  correct  to 
charge  them  that  where  there  is  a  conflict  of  testimony  they  may  re- 
sort to  their  senses  on  the  view  to   determine  the  truth,     (p.   874.) 

EMINENT  DOMAIN— Damages  from  Obstructing  Water.— An 

agreement  by  a  railroad  company  to  construct  culverts  to  carry 
water  across  its  right  of  way  from  one  part  of  an  owner's  property 
to  another,  does  not  necessarily  eliminate  from  the  consideration  of 
the  jury  the  obstruction  to  the  flow  of  water  as  an  element  of  dam- 
ages,    (p.   876.) 

EMINENT  DOMAIN — Damage  to  Mineral  Land.— Where  con- 
demned land  contains  mineral,  the  measure  of  compensation  is  the 
sum  that  would  be  given  for  the  land  with  the  mineral  in  it;  but 
any  inquiry  as  to  the  profits  or  the  price  or  the  value  of  the  miner- 
als, if  they  have  been  taken  out,  will  not  be  permitted,     (p.  877.) 

EMINENT  DOMAIN— Damages  to  Stone  Quarry.— Where  a 
qiiarry  is  condemned,  the  quantity  of  stone  that  could  be  gotten  from 
the  land,  and  the  value  thereof,  or  the  royalty  thereon,  are  proper  to 
be  considered  as  a  guide  in  determining  the  market  value  of  the  prop- 
erty,    (p.   879.) 

EMINENT  DOMAIN  -  Excessive  Verdict. -The  appellate  court 
will  not  substitute  its  judgment  for  that  of  the  jury  in  estimating 
the  damages  from  the  condemnation  of  land,  simply  because  the 
jimount  assessed  may  seem  large,  especially  where  there  is  competent 
evidence  upon  which  to  base   the  verdict,     (p.   879.) 

Will  IT.  Thompson  and  Kerr  &  McCord,  for  the  appellant. 

Fairchild  &  Bruce  and  Xewman  &  Howard,  for  the  respond- 
ents. 

2-^7  MOrXT,  J.  On  July  23,  1901,  the  appellant  filed  its 
petition  in  the  court  below  pra}ing  for  condemnation  of  a 
ripht  of  way  over  the  land  of  respondents.  On  October  21st 
oi  the  sauie  year,  all  the  parties  having  appeared  in  the  cause. 
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t^e  court  made  and  entered  an  order  adjudging  that  the  use 
was  a  public  use,  and  that  there  was  a  necessity  therefor,  and  or- 
dered a  jury  to  determine  the  compensation  to  be  paid  to  the 
respondents  for  the  lands  appropriated,  and  for  the  damages 
occasioned  by  reason  of  the  appropriation.  A  jury  was  there- 
upon impaneled,  and  the  cause  proceeded  to  trial.  On  Novcm- 
l>er  1st,  the  jury  returned  a  verdict  in  favor  of  the  respondents 
Henry  Eoeder,  Victor  E.  Eoeder  and  wife,  and  Lottie  T.  Eoth, 
for  seventy-two  thousand  dollars,  and  in  favor  of  C.  I.  Roth,  a 
lessee  of  the  property,  in  the  sum  of  eight  thousand  dollars. 
Judgment  was  entered  upon  the  verdict,  and  from  this  judg- 
ment appeal  is  prosecuted. 

248  rpj^g  lands  in  controversy  consist  of  tide  lands  and  up- 
lands upon  which  a  sandstone  quarry  known  as  the  "Chuckanut 
Quarry,"  is  located.  The  stone  quarry  lies  on  the  face  of  a 
cliff  ranging  from  seventy-five  to  two  hundred  feet  in  height^ 
and  extending  for  a  distance  of  about  six  thousand  feet  north 
and  south.  This  cliff  faces  on  Chuckanut  bay,  an  arm  of 
Fuget  Sound,  and  the  base  of  the  cliff  lies  along  the  waterfront^ 
against  which  the  tide  ebbs  and  flows.  The  tide  lands  lie  be- 
tween the  face  of  the  cliff'  and  deep  water.  The  ledge  of  stone- 
known  as  the  "Chuckanut  Quarry"  lies  exposed  against  the  face 
of  this  cliff  at  an  angle  of  about  sixty  degrees.  The  right  of 
■way  sought  to  be  condemned  lies  near  the  base  of  this  cliff  at 
the  north  end,  and  extends  along  the  same,  and  across  respond- 
ents' property.  About  midway  of  the  quarry  the  right  of  u'ay 
enters  upon  the  quarry,  and  from  that  point  south  appropriates 
the  whole  of  the  ledge.  The  right  of  way  is  eighty  feet  in 
width  in  front  of  and  along  the  quarr}^,  and  at  other  places  is 
one  hundred  feet  in  width,  and  lies  between  shipping  and  th^ 
quarry.  The  sawmills,  shops,  power-house,  and  other  buildings 
uf«d  in  connection  with  the  quarry  are  in  the  right  of  way,  and 
the  construction  of  the  road  necessitates  their  removal.  The 
petition  and  decree  reserved  to  respondents  an  easement  across 
appellant's  right  of  way  for  carrying  stone  to  a  dock  for  ship- 
ment, and  a  location  for  mills  and  shops  and  derricks,  and  also 
agrees  to  carry  whatever  fresh  water  flows  from  the  uplands 
across  the  right  of  way.  The  respondent  C.  T.  Roth  had  a  five 
year  lease  of  the  quarry  property,  and  was  in  active  operation 
tliereof. 

Appellant  makes  forty-four  assignments  of  error  in  its  brief. 
The  first  nine  assignments  are  based  upon  rulings  of  the  court 
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in  permitting  cross-examination  of  appellant's  witnesses  upon 
the  profits  of  quarrying  the  stone,  upon  ^'^^  the  specific  build- 
ings in  which  the  stone  has  been  used,  upon  the  current  price  of 
stone  from  the  quarry,  upon  the  possible  use  of  tide  lands,  upon 
the  cost  of  fills  and  the  effect  of  cutting  off  certain  streams  of 
water  upon  the  uplands  from  the  tide  lands,  upon  the  amount 
of  stone  in  the  "big  blast"  and  the  cost  of  quarrying  the  stone 
elsewhere,  upon  the  value  of  certain  kinds  of  stone  in  the  quarry 
fixed  with  reference  to  the  lease  of  defendant  C.  I.  Eoth,  and 
upon  the  effect  of  cutting  off  the  quarry  from  navigable  water. 
Whether  the  cross-examination  upon  these  points  was  admis- 
sible or  not  depends  largely  upon  the  rfinge  taken  in  the  direct 
examination.  To  a  clear  understanding  of  the  nuestions  pre- 
sented it  would  be  necessary  to  set  out  a  large  part  of  the  ex- 
amination, both  direct  and  cross,  which  we  do  not  deem  neces- 
sary, because  definite  rules  for  cross-examination  cannot  be 
applied  in  all  cases,  and  each  case  must  necessarily  depend 
largely  upon  its  own  peculiar  features.  The  trial  judge  has 
a  large  discretion  in  allowing  cross-examination  of  witnesses 
where  market  value  is  involved,  and  where  export  witnesses  are 
resorted  to  to  establish  such  value.  We  shall  not,  therefore, 
burden  this  opinion  by  setting  out  the  evidence  upon  which 
these  questions  arose.  It  is  sufficient  to  say  that  the  witnesses 
in  giving  evidence  upon  direct  examination  were  asked  to  fix, 
and  did  fix,  the  value  of  the  property  condemned,  and  the  dam- 
age which,  in  their  opinion,  the  defendants  would  suffer  by  rea- 
son of  the  construction  of  tlie  appellant's  line  of  railroad.  The 
questions  to  which  exceptions  were  taken  arose  generally  when, 
upon  cross-examination,  the  witness  was  asked  concerning  the 
method  by  which  he  had  arrived  at  his  conclusion  as  to  the 
damage,  what  elements  of  damage  he  had  considered,  and  his 
reasons  for  his  opinion.  Xo  doubt  great  latitude  was  given  in 
both  the  direct  and  cross-examination  '■^''^^  of  all  the  witnesses, 
but  great  latitude  should  be  allowed  in  cases  of  this  character, 
because  the  objects  of  such  cross-examination  are  principally  to 
determine  the  credibility  of  the  witness,  and  whether  or  not  tlie 
element  of  damages  which  he  has  considered  is  ])roper  or  im- 
proper to  be  considered,  and  whether  he  lias  taken  into  con- 
sideration all  the  elements  of  value  in  arriving  at  a  conehi- 
sion.  We  have  gone  through  the  entire  evidence,  and  are  sat- 
isfied that  no  reversible  error  as  to  these  particular  questions  has 
occurred. 
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Errors  assigned  numbered  10,  14,  15  and  19  are  that  re- 
spondents' witnesses  were  permitted  to  place  values  upon  the 
property  in  the  segregate;  that  is,  upon  the  stone  in  the  soutVi 
lialf  of  the  quarry,  and  upon  the  stone  in  the  north  half  there- 
of, and  upon  the  value  of  the  upland  and  upon  the  value  of  the 
tide  land.  The  question  presented  here  will  be  discussed  more 
fully  under  the  instructions  further  on  in  this  opinion.  We 
think  this  was  not  error.  Where  different  classes  of  property 
are  taken,  it  seems  that  witnesses  ought  to  be  allowed  to  fix  a 
value  upon  each  different  class.  At  any  rate,  this  was  the 
course  pursued  by  the  appellant.  It  was  permitted,  when  mak- 
ing out  its  case,  to  introduce  evidence  as  to  the  value  of  these 
several  classes  of  property,  and  for  that  reason  alone  respondents 
should  be  permitted  to  meet  the  evidence  in  the  same  way: 
Tacoma  Light  etc.  Co.  v.  Huson,  13  Wash.  124,  42  Pac.  536. 

Errors  11  and  12  relate  to  motions  to  strike  out  certain  evi- 
dence of  the  witness  Black,  going  to  the  value  of  the  property, 
and  how  the  same  should  be  worked,  because  he  did  not  qualify 
himself  to  testify.  Mr.  Black  testified  that  he  knew  the  lands 
in  controversy;  had  lived  in  the  vicinity  thereof  for  thirteen 
years;  had  large  real  estate  holdings;  was  in  the  real  estate 
business,  and  had  ^^^  sold  two  hundred  thousand  dollars'  worth 
in  the  last  two  years;  had  examined  the  property  with  reference 
to  purchasing  the  same;  had  owned  and  operated  stone  quarries, 
find  that  he  knew  the  market  value  of  the  property.  The  evi- 
dence relating  to  the  manner  of  working  the  property  went 
to  the  damage  caused  the  portion  of  the  quarry  not  taken  be- 
cause of  the  proximity  of  tlie  road  to  the  workings.  We  think 
from  this  examination  he  was  qualified  to  testify  as  to  the 
^alue  and  to  the  method  of  operating  the  property,  and  that 
both  motions  were  properly  denied:  Montana  Ev.  Co.  v.  Warren, 
137  U.  S.  348,  11  Slip.  Ct.  Rep.  96;  Chicago  etc.  E.  E.  Co. 
v.  Blake,  116  111.  163,  4  X.  E.  488;  Santa  Ana  v.  Ilarlin.  99 
Cal.  538,  34  Pac.  224. 

The  errors  complained  of  numbered  13.  16.  17,  18,  20,  21, 
22,  and  24,  relate  to  tbe  dangers  to  the  railroad  from  the  opera- 
tion of  the  portion  of  the  quarry  not  taken,  to  tbe  present  mar- 
ket value  of  the  stone,  tbe  effect  of  powder  in  blasting,  tbe 
probnblo  future  demand  f(^r  the  stone,  the  manner  in  which  tbe 
quarry  should  be  worked  to  tbe  best  advantage,  and  how  much 
less  valuable  the  quarry  left  would  be  after  tbe  road  was  con- 
structed.    Tlieso  objections  were  made  by  the  appellant  to  the 
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iiitroductio'n  of  evidence  by  the  respondents.  There  were  two 
classes  of  property  taken:  (1)  Tide  lands,  and  (2)  the  up- 
lands, on  which  were  located  the  sandstone  quarry.  The  prin- 
cipal value  of  the  uplands  consisted  in  the  stone  quarry.  The 
line  of  road  ran  in  a  north  and  south  direction  nearly  parallel 
to  the  ledge  of  the  quarry,  so  that  from  about  the  middle  of  the 
ledge  the  southern  portion  of  the  ledge  was  entirely  within  the 
right  of  way,  and  the  north  portion  thereof  was  very  near  the 
base  of  the  ledge.  The  location  of  the  road  upon  a  part  of  the 
quarry  of  course  confi>cated  that  portion.  It  is  not  difficult  to 
understand  that  the  ^^^  value  of  the  stone  on  the  land  and  its 
accessibility  constituted  the  chief  value  of  the  land  taken.  This 
value  depended  largely  upon  the  market  value  of  the  stone  in 
the  quarry.  As  to  the  part  not  taken  the  damage  would  de- 
pend largely,  if  not  wholly,  upon  the  extent  to  which  the  lo- 
cation of  the  road  would  affect  its  accessibility.  If  the  location 
of  the  road  was  so  near  the  quarry  as  to  injuriously  affect  the 
operation  thereof  so  that  the  stone  might  not  be  taken  out  as 
cheaply  as  with  the  road  not  there,  this  would  be  an  element  of 
damage  to  be  considered.  For  this  reason  the  court  properly, 
we  think,  permitted  evidence  on  the  part  of  the  respondents  to 
show  that  blasting  could  not  be  done  without  great  care  and 
increased  expense,  by  reason  of  the  proximity  of  the  road, 
and  that  blasting  was  the  most  advantageous  way  to  operate 
this  quarry. 

The  twenty-third  assignment  of  error  is  that  the  court  erred 
in  admitting  in  evidence  the  lease  executed  by  the  respondents 
Lottie  Eoth,  Victor  Eoeder,  and  Henry  Roeder  to  respondent 
C.  I.  Roth.  The  execution  of  this  lease  Avas  conceded  by  the 
appellant.  It  was  introduced  by  the  respondents  to  show  the 
Tovalty  wbich  the  lessee  was  paying  for  the  stone  as  tending  to 
fix  the  value  of  the  land  and  of  his  leasehold  interest.  We  think 
it  was  competent  for  these  purposes.  Certainly,  the  value  of 
tbe  land  must  depend  largely  upon  the  direct  revenue  Avhich  it 
brings  to  the  owner  and  lessee.  If  the  lease  was  a  valid  lease, 
it  had  a  tendency  to  show  the  value  of  the  property.  It  was 
not  like  evidence  tending  to  show  probable  rental  value.  It 
shows  a  present  fact — the  actual  rental  value.  The  good  faith 
of  such  a  lease  may  be  questioned,  but  it  would  still  be  compe- 
tent to  go  to  the  jury,  and  be  considered  by  them,  unless  they 
should  find  it  was  made  for  fraudulent  purposes,  ^53  ^j.  ^^^g 
unreasonable  in  the  light  of  all  the  evidence  bearing  upon  it. 
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The  twenty-fourth  assignment  of  error  is  that  the  witness 
Stangroom  was  pcrmitt'd  to  testify  that  Whatcom  county  was 
not  a  market  in  which  a  purchaser  for  the  property  could  be 
expected  to  he  found.  The  evidence  of  this  witness  was  to  the 
effect  that  the  property  had  a  market  vahie  in  that  county,  but 
that  probably  no  man  Avas  to  be  found  in  the  county  with  money 
enough  to  pay  for  it,  and  that  a  purchaser  would  be  found  some- 
v/here  else.  We  think  the  evidence  was  proper;  but,  at  any  rate, 
its   admiss'on   would   not  constitute  reversible   error. 

The  twentv-fifth  and  twenty-sixth  assignments  of  error  relate 
to  the  court's  refusal  to  permit  certain  witnesses  to  testify  in  re- 
buttal to  the  location  of  shale  in  certain  portions  of  the  ledge, 
on  the  ground  that  the  evidence  was  not  proper  rebuttal.  Ap- 
pellant had  gone  into  this  question  in  his  case  in  chief,  and  for 
that  reason   the  ruling  of  the  court  was  not  error. 

WTien  the  evidence  for  both  parties  was  closed,  appellant's 
counsel  opened  the  argument  to  the  jury.  After  this  counsel 
had  closed  his  argument,  respondents  waived  argument,  where- 
upon other  counsel  for  appellant  demanded  the  right  to  fur- 
tlier  argue  the  case  to  the  jury.  This  the  court  refused,  and 
upon  this  ruling  the  twenty-seventh  assignment  of  error  is 
liased.  The  statute  upon  this  question  (Ballinger's  Code,  sec. 
4993,  subd.  5)  is  as  follows:  '^After  the  conclusion  of  the 
evidence  and  the  filing  of  request  for  charge  in  writing  or 
instructions,  the  plaintiff  or  party  having  the  burden  of  proof 
may.  bv  himself  or  one  counsel,  address  the  court  and  jury  upon 
tlie  law  and  facts  of  the  case,  after  which  the  adverse  party  may 
address  the  court  and  jury  in  like  manner  by  himself  and  one 
counsel,  or  by  two  co^^nsol,  and  be  followed  by  the  party  or 
counsel  -'"*■*  of  the  party  first  addressing  the  court.  Xo  more 
tlian  two  speeches  on  behalf  of  plaintiff  or  defendant  shall 
b-  aVowed." 

It  is  not  necessary  in  this  case  to  decide  whether  this  section 
of  the  statute  is  ma^Mla'ory  or  directory.  If  the  statute  is 
mrn^atory.  the  coirt  was  c':'rtainly  right,  because  one  counsel 
onlv  b:Ts  the  right  to  open  the  argument  for  the  pirty  having 
the  l:urden  of  proof.  If  the  adverse  party  waives  its  right  to 
make  an  arsrinrent  io  tlie  court  or  jury,  there  is  no  one  for  the 
opening  counsel  to  f  llnv.  If  t^'e  statute  is  directory  merely, 
and  the  court  has  a  discretion  to  allow  counsel  for  the  opening 
]);iiTv  to  again  address  tlie  jury  there  is  not  sIiomti  here  any  abuse 
of  tliat  discretion.     The  court  limited  the  arguments  to  three 
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hours  on  each  side.  Counsel  opening  the  argument  for  ap- 
pellant occupied  but  thirty  minutes  of  this  time,  leaving  two 
and  one-half  hours  for  the  closing  argument.  It  would  he  mani- 
festly unfair  to  allow  counsel,  after  respondents  had  waived  their 
argument  under  the  assumption  that  the  case  was  closed  thereby 
— as  is  and  has  been  ihe  usual  practice  in  the  courts  of  this 
state — to  reopen  the  case,  and  occupy  the  remainder  of  the  time 
allowed.     Th's  ruling  was  not  error. 

The  twenty-eighth  assignment  of  error  is  not  argued  in  the 
briefs,  and  for  that  reason  we  pass  it  by. 

The  twenty-ninth,  thirty-sixth,  thirty-seventh,  thirty-eighth, 
thirty-ninth  and  fortieth  assignment  of  error  relate  to  instruc- 
tions requested  by  appellant  and  refused  by  the  court.  Ap- 
])ellant  requested  the  court  to  instruct  the  jury,  in  effect,  that, 
if  the  location  of  the  road  increases  the  value  of  the  land  taken, 
the  railroad  company  could  not  be  required  to  pay  to  the  owner 
the  increase  of  value  due  solely  to  the  location  of  the  road,  and 
it  is  argued  that  the  constitution  (sec.  16,  art.  1)  provides  that 
compensation,  irrespective  of  any  benefits  for  any  improvements 
255  proposed,  applies  only  to  the  lands  taken,  and  does  not  ap- 
ply to  the  damages  occasioned  to  the  lands  not  taken.  This 
question  is  no  longer  an  open  one  in  this  state,  and  it  is,  there- 
fore, unnecessary  to  refer  to  cases  cited  from  other  states.  It 
was  first  held  by  this  court  in  Northern  Pacific  etc.  E.  E.  Co.  v. 
Coleman,  3  Wash.  228,  234,  28  Pac.  514,  that  the  measure  of 
damages  for  lands  appropriated  "is  the  difference  in  amount 
between  the  value  of  Ihe  tract  as  a  whole,  not  including  therein 
the  increased  value,  if  any,  occasioned  by  the  proposed  improve- 
ments, and  the  value  of  the  land  left,  and  not  including  therein 
such  increased  value."  But  this  case  was  expressly  overruled 
in  Enoch  v.  Spokane  Falls  etc.  Ey.  Co.,  6  Wash.  393,  33  Pac. 
966,  and  th;:'  court  t'  ere  said:  "We  think  that  the  true  measure 
of  damages  in  such  cases  is  the  fair  market  value  of  the  land 
taken  at  the  time  of  the  appropriation,  together  with  the  amount 
of  depreciation,  if  any,  in  the  value  of  the  land  not  taken,  and 
that  tliese  respective  amounts  should  be  ascertained  irrespective 
of — that  is,  w'thout  regard  to — any  bene^ts  that  may  have  re- 
sulted from  the  construction  or  proposed  construction  of  the 
railroad." 

This  rule  has  been  since  followed  in  this  court :  Kaufman  v. 
Tacoma  etc.  E.  E.  Co.,  11  Wash.  632,  635,  40  Pac.  137.  It 
was,  therefore,  not  enor   to  refuse  the  instruction. 
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Appellant  requested  the  court  to  give  tlie  following  instruc- 
tion: "In  assessing  the  damages  to  the  market  value  of  the 
property  not  taken,  you  should  not  take  into  consideration  any- 
thing as  an  element  of  damages  which  is  remote,  or  imaginary, 
or  uncertain,  or  speculative,  even  though  mentioned  or  testified 
about  by  witnesses;  but  the  only  elements  which  you  should 
take  into  consideration  as  tending  to  reduce  the  market  value  are 
tliose  which  are  appreciable  ^^^  and  substantial,  and  which  will 
actually  lessen  the  market  value  of  the  property  taken." 

The  first  part  of  this  instruction  down  to  the  word  "witnesses'^ 
was  given  by  the  court  in  substantially  the  language  requested, 
but  instead  of  the  remaining  portion  the  court  said:  "In  esti- 
mating the  damages  to  the  remainder  of  the  property,  or  that 
portion  of  the  property  described  in  the  petition  that  is  not 
taken,  you  should  consider  the  effect,  if  any,  upon  the  property 
by  the  construction  of  the  road,  and  should  award  to  the  re- 
spondents such  a  sum  as  the  evidence  in  this  case  convinces  you, 
together  with  your  view  of  the  premises,  the  market  value  has 
depreciated  by  reason  of  the  construction  of  the  road  in  the 
manner  as  proposed." 

And  then  the  court  proceeded  to  correctly  state  what  elements 
of  damage  the  jury  may  consider.  The  latter  part  of  the  in- 
struction requested  necessarily  followed  as  a  conclusion  from 
what  was  said  in  the  former  part;  and,  where  the  court  subse- 
quently correctly  told  the  jury  what  elements  of  damage  they 
might  consider  in  determining  the  damages  to  the  property  not 
taken,  there  was  a  sufficient  compliance  with  the  request.  For 
that  reason  it  was  not  error  to  refuse  the  requested  instruction. 

The  thirty-seventh  assignment  of  error  is  that  the  court  re- 
fused to  instruct  the  jury,  in  effect,  that  no  presumption  arises 
that  the  residents  upon  the  upland  of  respondents  will  be  re- 
fused the  privilege  of  crossing  petitioners  right  of  way  to  and 
from  the  waterfront  and  tide  lands  afoot.  It  was  not  error 
to  refuse  this  instruction.  If  any  presumption  at  all  arises  as 
to  such  privilege,  it  is  that  the  appellant  will  refuse  the 
])rivilege:  Cedar  Eapids  etc.  Ey.  Co.  v.  Eaymond,  37  Minn.  204, 
33  N".  W.  704. 

The  thirty-eighth  assignment  is  based  upon  the  refusal  of  the 
court  to  instruct  the  jury  that,  if  they  found  that  the  ^^"^  quarry 
property  was  held  l)y  a  lessee,  they  would  not  be  justified  in 
assuming  that  the  amount  of  rental  paid  therefor  at  this  time 
will  continue  in  the  future  as  the  fair  rental  value.     This  in- 
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struction  was  properly  refused.  If  the  rental  value  was  fair  and 
reasonable  at  the  time  the  lease  was  made,  it  will  he  presumed 
to  continue  so  until  the  contrary  is  found  to  exist. 

The  thirty-ninth  and  fortieth  assignments  are  based  upon  re- 
fusals of  the  court  to  give  requested  instructions  to  the  effect 
that  the  jury  would  not  be  permitted  to  take  into  consideration 
any  speculative  uses  of  the  lands  taken  or  those  not  taken.  The 
court,  as  we  have  already  seen,  did  instruct  the  jury  to  that 
effect.  It  also  said:  "In  determining  the  value  of  land  ap- 
propriated for  public  purposes,  the  same  considerations  are  to 
be  regarded  as  in  a  sale  of  property  between  private  individuals, 
and  in  assessing  the  value  of  the  land  actually  taken  and  the 
damages  to  the  land  not  taken,  you  should  not  assess  the  same 
on  the  basis  of  what  the  owner  would  take  for  it,  or  any  part 
thereof,  or  what  you  would  take  were  you  the  owner  of  the 
land,  and  let  the  railroad  go  across  as  proposed  to  be  located  and 
constructed ;  these  are  improper  to  be  taken  into  consideration, 
either  in  fixing  the  value  of  the  land  taken  or  assessing  the 
damages  to  the  land  not  taken;  but  you  should  at  all  times 
keep  in  mind  the  actual  market  cash  value  of  the  lands  taken 
and  the  decrease  in  market  value,  if  any,  of  the  lands  and  prop- 
erty not  taken You  are  further  instructed  that  the  de- 
fendants in  this  case  are  entitled  to  the  fair  cash  market  value 
on  the  twenty-third  day  of  July,  1901,  of  the  real  estate  taken, 
legardless  of  the  causes  which  gave  such  real  estate  its  value." 

The  errors  assigned  as  30,  31,  32,  34,  35  and  44  relate  to  in- 
s(  ructions  given  by  the  court.  The  court  instructed  the  jury, 
in  substance,  that  the  recovery  in  this  case  was  limited  to  the 
actual  cash  value  of  the  lands  taken,  plus  the  damage  to  the 
lands  not  taken,  irrespective  of  any  benefit,  ^^^  from  the  pro- 
posed improvements.  We  have  already  considered  this  ques- 
tion under  the  instruction  requested  by  appellant  upon  the 
same  subject  in  error  alleged  as  numbered  29,  supra.  It  is 
unnecessary  to  discuss  it  further  here.  If  it  was  not  error  to 
refuse  the  requested  instruction  it  was  not  error  to  give  this 
instruction,  because  this  is  the  reverse  of  the  one  requested. 

Tiie  jury,  by  consent  of  both  parties,  were  permitted  to  view 
the  premises,  and  the  court  instructed  the  jury  as  follows :  "You 
have  been  permitted,  gentlemen  of  the  jury,  under  direction  of 
the  court,  to  view  the  premises  sought  to  be  condemned  in  this 
case,  and  also  the  lands  of  the  respondents  which  they  claim 
will  be  injured  by  reason  of  the  taking  of  the  land  sought. 
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You  are  impaneled  for  the  purpose  of  estimating  the  damages 
which  the  petitioner  must  pay  to  the  respondents  for  the  tak- 
ing and  injuriously  affecting  their  property.  In  cases  of  this 
kind,  no  certain  amount  can  be  mathematically  fixed  as  the 
amount  of  the  damages  which  should  be  awarded.  You  must, 
therefore,  trust  somewhat  to  your  own  judgment  in  arriving  at 
this  definite  amount,  and  one  of  the  objects  and  purposes  of  the 
view  which  you  have  made  is  to  enable  you  to  use  your  own 
senses  and  judgment  by  obtaining  such  information  as  an  eye- 
witness can  gain  of  the  general  quality  and  condition  of  the 
land,  the  uses  to  which  it  has  been  put,  or  to  which  it  is  appli- 
cable, the  manner  in  which  the  taking  of  a  part  of  the  tract 
would  affect  the  residue,  the  location  of  the  road,  and  better 
to  understand  and  apply  the  evidence  of  the  witnesses  who  have 
testified  before  you.  As  to  these  matters,  you  must  remember, 
as  part  of  the  evidence  in  this  case,  what  you  witnessed  in 
viewing  the  premises,  and  you  have  the  right,  and  it  is  your 
duty,  to  use  your  senses ;  and  if  any  witness  has  testified  to  any- 
thing which  you  know,  by  the  evidence  of  your  own  senses  on  the 
view,  is  false,  you  would  not  be  bound  to  believe,  and,  indeed, 
you  could  not  believe,  the  witness,  and  you  may  disregard  his 
^^^  testimony,  although  no  other  witness  has  testified  on  the 
stand  as  the  jury  knows  it  to  be;  and  if,  in  your  judgment,  the 
evidence  is  conflicting  as  to  the  value  of  the  property  taken 
and  the  injury  to  the  balance,  you  should  resort  to  the  knowl- 
edge gained  upon  your  view  as  bearing  upon  the  weight  to  be 
given  to  the  various  and  conflicting  statements  and  estimates." 
When  instructing  upon  the  credibility  of  witnesses,  after 
enumerating  what  the  jury  may  consider  in  determining  the 
weight  to  be  given  to  the  statements  of  witnesses,  the  court 
said:  "It  is  your  duty  to  harmonize  the  testimony  of  all  the 
witnesses,  if  possible,  so  as  to  impute  perjury  to  no  witness. 
If  this  can  be  done  consistent  with  the  truth,  you  should  do  so. 
But  if  you  find  it  impossible  to  harmonize  the  testimony,  and  if 
you  find  further  from  tlie  evidence  of  your  senses  on  the  view 
or  from  the  testimony  on  the  stand,  that  any  witness  who  has 
testified  before  you  has  willfully  testified  false  concerning  any 
material  fact  in  the  case,  you  will  then  have  a  right  to  disregard 
his  entire  testimony,  exocpt  in  so  far  as  you  may  find  it  cor- 
roborated by  other  credil)le  evidence  or  other  facts  or  circum- 
stances proved  upon  the  trial." 
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It  is  to  this  last  instruction  that  exception  is  taken  upon  the 
ground  that  the  instruction  assumed  that  the  judgment  formed 
by  the  jury  from  the  view  of  the  premises  is  infallible.  The 
jury,  by  these  instructions,  are  not  told  that  they  may  assess  the 
damages  to  the  property  according  to  their  notion  as  obtained 
by  a  view  of  the  premises  without  regard  to  the  evidence  of 
witnesses.  Such  a  rule  cannot  obtain.  But  they  are  told  that, 
where  there  is  conflict  in  the  testimony,  they  may  resort  to  the 
<?vidence  of  their  senses  on  the  view  to  determine  the  truth, 
and  this,  we  think,  is  correct.  The  rule  is  well  stated  in  Wash- 
bum  V.  Milwaukee  etc.  E.  E.  Co.,  59  Wis.  364,  18  N.  W.  328, 
where  it  is  said :  ^^^  "We  understand  that  the  object  of  a  view 
is  to  acquaint  the  jury  with  the  physical  situation,  condition, 
snd  surroundings  of  the  thing  viewed.  What  they  see  they 
know  absolutely.  If  a  witness  testify  to  anything  which  they 
know  by  the  evidence  of  their  senses  on  the  view  is  false,  they 
are  not  bound  to  believe,  indeed  cannot  believe,  the  witness, 
and  they  may  disregard  his  testimony,  although  no  other  wit- 
ness has  testified  on  the  stand  to  the  fact  as  the  jury  know  it  to 
be.  For  example,  if  a  witness  testify  that  a  certain  farm  is 
hilly  and  rugged,  when  the  view  has  disclosed  to  the  jury 
and  to  every  juror  alike  that  it  is  level  and  smooth,  or  if  a  wit- 
ness testify  that  a  given  building  was  burned  before  the  view, 
and  the  view  discloses  that  it  had  not  been  burned,  no  contrary 
testimony  of  witnesses  on  the  stand  is  required  to  authorize  the 
jury  to  find  the  fact  as  it  is,  in  disregard  of  testimony  given  in 
court.'' 

The  instruction  excepted  to  has  reference  to  conflicting  testi- 
mony, and  is  certainly  within  the  rule  that  the  jury  in  such 
cases  may  make  use  of  the  knowledge  disclosed  by  the  view 
to  determine  the  truth.  The  instruction  excepted  to  was  not 
error. 

The  court  instructed  the  jury  as  follows :  "As  you  have  been 
before  instructed,  where  property  is  taken  for  public  purposes 
the  owner  is  entitled  to  its  fair  market  cash  value  for  the  uses 
to  which  it  may  be  most  advantageously  applied,  for  which  it 
would  soil  for  the  highest  price  in  the  market;  and  if  you  should 
find  from  the  evidence  in  this  case  that  portions  of  the  land 
taken  border  on  the  shores  of  Chuckanut  bay.  and  that  the  lands 
immediately  in  front  thereof  are  available  for  manufacturing 
purposes  of  any  kind,  and  that,  in  order  to  utilize,  lease,  or  sell 
them  for  such  purposes,  it  would  be  necessary  to  have  fresh 
water;  that  on  other  portions  of  the  land  not  taken  there  is 
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fresh  water  sufficient  for  the  purpose;  and  that  the  construc- 
tion of  this  road  will  interfere  with  the  bringing  of  the  water 
over  the  right  of  way — this  is  an  element  that  you  would  have 
a  right  to  consider  in  estimating  ^^^  the  damages  sustained. 
]n  this  connection  you  should  also  take  into  consideration  the- 
fact  that  the  railway  company  has  stipulated  in  this  case  and 
agreed  to  construct  culverts  upon  its  right  of  way,  under  its 
track,  for  the  transmission  of  water  from  all  springs  now  upon 
the  uplands  not  taken,  and  that  the  railway  company  would  be 
bound  by  such  stipulation  to  construct  its  road  in  such  manner 
as  to  permit  the  flow  of  the  water  from  such  springs  across  its 
right  of  way." 

This  instruction  is  objected  to  upon  the  ground  that,  under 
the  agreement  named,  this  element  of  damage  should  have  been 
eliminated  from  the  consideration  of  the  jury.  There  is  noth- 
ing in  the  stipulation  nor  in  the  record  to  show  that  the  rail- 
road company  was  bound  not  to  obstruct  the  flow  of  any  such 
water,  or  to  carry  it  across  the  right  of  way  at  any  particular 
])lace  or  places  as  convenient  to  the  respondents  as  the  same 
naturally  flows.  But  the  stipulation  agrees  merely  to  construct 
culverts  to  carry  the  water  across  the  right  of  way.  This  may 
or  may  not  leave  an  element  of  damage,  according  to  the  man- 
ner and  the  place  at  which  the  water  is  carried  across  the  right 
of  way,  and  whether  it  may  or  may  not  be  obstructed  in  its  floAv. 
We  think,  under  the  stipulation  and  under  the  facts  in  dispute 
in  this  case,  a  question  of  fact  remained,  which  should  have  been 
submitted  to  the  jury.  The  instruction  was  a  fair  statement 
of  the  law,  and  was  not  error. 

The  court  instructed  the  jury  as  follows:  "In  this  case,  if 
you  sliould  find  that  land  taken  contains  building  stone,  you 
are  instructed  that  the  measure  of  compensation  is  the  fair 
market  value  of  the  land  taken  with  the  building  stone  in  it, 
and  the  profits  or  the  price  or  value  of  such  building  stone,  if 
the  same  or  any  part  thereof  will  be  taken  by  the  proposed  right 
of  way,  should  not  be  considered  by  you  as  building  stone  in 
arriving  at  your  verdict.  The  number  of  tons  of  building  stone 
that  could  ^^^  be  gotten  from  the  land,  and  the  value  per  ton 
thereof,  or  the  royalties  thereon,  are  not  to  l)e  considered  ex- 
cept as  they  may  guide  you  in  fixing  the  value  of  the  lands  t<aken 
or  injury  to  quarry  lands;  and  as  a  special  rule  for  your  guid- 
ance in  arriving  at  the  value  of  any  portion  of  the  quarry  which 
you  may  find   from  the  evidence  will  be  taken,  and  of  the 
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amount  of  damages  to  any  portion  of  tlie  quarry  not  taken,  I 
instruct  you  that  the  compensation  to  be  awarded  by  you  to  the 
•owners  is  to  be  estimated  by  a  reference  to  the  uses  for  which 
the  property  is  suitable,  having  regard  to  the  existing  business 
•or  wants  of  the  community,  or  such  as  may  be  reasonably  ex- 
pected in  the  near  future." 

It  is  insisted  that  this  instruction  is  error,  because  it  allows 
the  jury  to  take  into  consideration  the  number  of  tons  of  build- 
ing stone  that  could  be  taken  from  the  land,  and  the  value  per 
ton  thereof,  and  the  royalties  thereon,  as  a  guide  in  fixing  the 
value  of  the  land  taken.  Here  is  a  limestone  quarry  in  active 
•0';  eration,  convenient,  accessible  to  water  transportation,  where 
the  stone  was  exposed  on  the  face  of  the  cliff,  and  easily,  readily, 
and  cheaply  taken  out.  The  lands  were  useful  principally  for 
the  stone  lying  thereon.  The  right  of  way  appropriated  one- 
half  of  this  ledge  of  stone,  and  ran  between  the  other  half  and 
water  transportation.  The  authorities  agree  that,  where  land 
taken  contains  mineral,  the  measure  of  compensation  is  the 
sum  that  would  be  given  for  the  land  with  the  mineral  in  it. 
But  any  inquiry  as  to  the  profits  or  the  price  or  the  value  of  the 
minerals,  if  the  minerals  themselves  have  been  taken  out,  will 
not  be  permitted  :  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1158; 
6  Am.  &  Eng.  Ency.  of  Law,  560;  Sanitary  District  of  Chicago 
V.  Loughran.  160  111.  362,  43  X.  E.  359;  Soarle  v.  Lackawanna 
etc.  E.  E.  Co.,  33  Pa.  St.  57;  Port  v.  Huntington  etc.  R.  E. 
Co.,  168  Pa.  St.  19,  31  Atl.  950. 

263  rp|-,jg  ]gj^(j  |-^gg  jj  special  value  as  stone-producing  land. 
The  owners,  therefore,  are  entitled  to  compensation  according  to 
its  value  as  such ;  Sanitary  District  v.  Loughran,  160  111.  362, 
43  X.  E.  359.  It  is  like  lands  with  buildings  thereon,  or  tim- 
ber lanfl,  or  lands  having  any  other  commodity  which  is  a 
part  of  the  land  itself.  It  is  not  like  annual  crops,  the  profits 
of  which  are  necessarily  uncertain.  While  the  profits  or  price 
or  value  of  the  minerals,  if  the  minerals  themselves  are  taken 
out,  may  not  be  considered,  yet  the  value  and  extent  and  quality 
of  the  stone,  or  the  buildings,  or  the  timber,  as  the  case  may 
be,  as  it  exists  upon  the  land  may  be  considered:  Lewis  on 
Eminent  Domain,  sec.  486.  If  the  extent  and  quality  and  value 
of  the  stone  as  it  lies  on  the  land  may  not  be  considered,  there 
would  be  no  way  by  which  the  value  of  the  land  with  the  stone 
could  be  shown.  All  legitimate  evidence  tending  to  establish  the 
value  of  the  land  with  the  mineral  in  it  is  permissible.     The 


878  American  State  Eeports,  Tol.  91.  [Wash. 

j\iry  were  not  authorized  by  this  instruction  to  fix  the  value  of 
the  stone  apart  from  the  land,  but  were  instructed  that  they 
might  consider  the  quantity  of  stone  that  could  be  gotten  from 
the  land,  and  the  value  thereof,  or  royalty  thereon,  "as  a  guide 
in  arriving  at  the  value  of  the  land."  If  a  piece  of  land  taken 
contains  valuable  improvements,  those  improvements  apart  from 
the  lands  may  not  be  considered;  yet  certainly  the  character, 
nature,  and  extent  of  the  improvements,  and  the  revenue  de- 
rived therefrom,  are  as  essential  to  be  considered  in  arriving  at 
the  value  of  the  land  as  the  land  itself  or  the  uses  to  which  it 
may  be  put. 

In  Boom  Co.  v.  Patterson,  98  U.  S.  403,  the  court  said :  "So 
many  and  varied  are  the  circumstances  to  be  taken  into  account 
in  determining  the  value  of  property  condemned  for  public  pur- 
poses, that  it  is  perhaps  impossible  to  formulate  a  rule  to  govern 
its  appraisement  in  all  cases.  Exceptional  circumstances  will 
modify  the  most  carefully  ^®*  guarded  rule;  but,  as  a  general 
thing,  we  should  say  that  the  compensation  to  the  owner  is  to 
be  estimated  by  reference  to  the  uses  for  which  the  property  is 
suitable,  having  regard  to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably  expected  in  the  im- 
mediate future." 

In  Dupuis  V.  Chicago  etc.  Ey.  Co.,  115  111.  97,  3  ^^.  E.  720,  the 
court  said :  "The  petitioner's  fifth  instruction  in  substance  di- 
rected the  jury  that  they  should  not  take  into  consideration  any 
profits,  or  supposed  profits,  realized  from  the  business  carried 
on  upon  such  lands  or  lots,  or  the  probal)le  character  of  such 
business  or  profits  in  the  future.  Such  profits  are  not  proper 
elements  in  ascertaining  the  damages  to  which  the  defendants 
are  entitled  in  this  proceeding.  This  instruction  was,  in  our 
opinion,  calculated  to  mislead  the  jury.  It  may  be  true  that 
the  profits  or  supposed  profits  arising  from  the  l)usiness  was 
not  a  proper  element  of  damages,  as  declared  in  the  instruction, 
but  it  will  be  observed  that  the  instruction  does  not  stop  with 
profits  or  supposed  profits,  but  goes  further,  and  informs  the 
jury  that  they  should  not  take  into  consideration  the  character 
of  the  business  transacted  on  the  property.  As  said  before,  the 
main  inquiry  was  the  fair  market  value  of  the  property  to  ba 
taken,  but  in  arriving  at  a  solution  of  this  question  it  was 
proper  for  the  jury  to  consider  the  purposes  for  which  the  lands 
were  used — whether  they  were  adapted  to  that  particular  use. 
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whether  the  lands  were  profitable  and  valuable  for  that  use ;  and 
in  so  far  as  the  pai-ticular  use  to  which  the  lands  were  or  had 
been  appropriated  added  to  their  market  value,  that  might  be 
considered  by  the  jury.  If  the  lands  were  valuable,  as  located, 
bordering  on  or  near  the  river,  as  is  contended  they  were,  for 
a  sawmill,  planing-mill,  or  factory  of  any  description,  or  for 
any  other  purpose,  the  testimony  tending  to  prove  such  pur- 
pose was  proper  for  the  consideration  of  the  jury,  in  passing 
upon  the  fair  market  value  of  the  property  taken  or  damaged" : 
See,  also,  Alloway  v.  Xashville,  88  Tenn.  510,  13  S.  W.  2«5 
123.  If  the  jury  are  entitled  to  take  into  consideration  the 
uses  for  which  the  property  is  suitable,  they  certainly  have 
the  right  to  consider  whether  the  property  is  adaipted  to  the 
particular  uses  claimed  for  it,  and  whether  it  is  or  is  not 
profitable  and  valuable  for  such  uses.  Whether  property  is 
profitable  and  valuable  for  a  particular  use  is  always  a  con- 
trolling consideration  in  determining  the  value  of  the  prop- 
erty itself.  It  follows  that  the  quantity  of  stone  that  could 
be  gotten  from  the  land,  and  the  value  thereof,  or  the  royalty 
thereon,  are  proper  to  be  considered  by  the  jury  as  a  guide  in 
determining  the  market  value  of  the  land. 

It  is  also  assigned  that  the  verdict  is  against  the  law  and  evi- 
dence, and  grossly  excessive.  The  verdict  seems  large,  but  the 
property  also  appears  valuable.  We  have  gone  over  the  whole 
record,  which  is  somewhat  extensive  itself,  and  have  concluded 
that  the  law  was  fairly  given  in  the  case.  While  a  large  range 
was  taken  in  the  examination  and  cross-examination  of  wit- 
nesses, and  while  the  witnesses  differed  widely  in  their  esti- 
mates of  the  value  of  the  property  taken  and  the  damage  to 
that  net  taken — some  placing  the  damage  to  the  entire  prop- 
erty as  high  as  one  hundred  and  seventy-five  thousand  dollars, 
others  estimating  it  as  low  as  six  thousand  dollars — there  is 
nothing  in  the  record  to  indicate  any  prejudice  or  passion  as 
influencing  the  jury.  We  do  not  feel  disposed  to  substitute 
our  own  judgment  for  that  of  the  jury  whose  duty  it  is  to 
assess  the  damage,  simply  because  the  amount  may  seem  to  us 
large,  especially  where  there  is  abundant  competent  evidence 
upon  which  to  base  the  verdict. 

Finding  no  reversible  error  in  the  record,  the  judgment  will 
be  affirmed. 

Eeavis,  C.  J.,  and  Dunbar  and  Anders,  JJ.,  concur. 
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In  Estimating  the  Damages  where  land  is  condemned  under  the 
power  of  eminent  domain,  special  benefits  accruing  to  the  land  owner 
are  generally  allowed  as  offsets  to  the  injury  done:  See  Guinn  v. 
Ohio  Kiver  E.  B.  Co.,  46  W.  Va.  151,  76  Am.  St.  Eep.  806,  33  S.  E. 
87;  Washington  Ice  Co.  v.  Chicago,  47  111.  327,  ?J  Am.  St.  Eep.  222, 
35  N.  E,  378;  notes  to  Gainesville  etc.  Ey.  Co.  v.  Hall,  22  Am.  St. 
Eep.  50;  Currie  v,  Waverly  etc.  E.  E.  Co.,  19  Am.  St.  Eep.  460;  Sy- 
monds  v.  Cincinnati,  45  Am.  Dec.  532.  But  in  some  states  no  allow- 
ance for  benefits  is  allowed:  See  Beveridge  v.  Lewis,  137  Cal.  619, 
92  Am.  St.  Eep.  188,  67  Pac.  1040,  70  Pac.  1083;  note  to  Symonds 
V.  Cincinnati,  45  Anr.  Dec.  533. 

The  Measure  of  Damnf/es  when  land  taken  under  the  power  of  emi- 
nent domain  contains  mines  and  quarries  is  considered  in  the  mono- 
graphic note  to  Board  of  Trade  Tel.  Co.  v.  Darst,  85  Am.  St,  Eep. 
295,  on  elements  of  damages  in  proceedings  in  the  exercise  of  the 
right  of  eminent  domain. 


SAWDEY  V.  SPOKAXE  FALLS  AND  NOETHEEX  EAIL- 
WAY  COMPANY. 

[30  Wash.  349,  70  Pac.  972.] 

RAILROAD  HOSPITAL— Gratuitous  Treatment.— If  a  rail- 
road conrpany  deducts  a  portion  of  the  wages  of  employes,  for 
a  hospital  fund,  but  has  treated  employes,  irrespective  of  whether 
their  illness  was  incurred  in  the  regular  course  of  einplpyment,  it  is 
a  question  for  the  jury  whether  or  not  the  treatment  of  a  pjirticular 
employe,  injured  off  the  premises  after  the  day's  work,  was  gratui- 
tous,    (p.  883.) 

RAILWAY  HOSPITAL — Gratuitous  Treatment — Estoppel. — 
A  railroad  company,  sued  for  the  malpractice  of  its  surgeon  in  treat- 
ing an  employe  injured  outside  the  course  of  his  employment,  is  es- 
topped to  assert  that  the  Irreatment  is  gratuitous,  when  it  takes  him 
to  its  hospital,  for  the  support  of  which  deductions  are  made  from 
employes'  wages,  and  enters  upon  his  treatment,  without  informing 
him  that  it  claims  to  act  gratuitously,     (p.  883.) 

TRIAL, — A  Party  Propounding  Interrogatories  may  put  the 
answers  in  evidence  without  being  bound  by  them.  He  may  still  in- 
troduce  evidcuce  contradicting  them.      (p.  884.) 

RAILROAD  HOSPITAL— Liability  for  Malpractice.— If  a  rail- 
road company  maintains  a  hospital,  and  contracts  for  a  consideration 
to  treat  its  employes  for  injuries  received,  it  is  liable  for  the  mal- 
practice of  a  surgeon  it  employs,  notwithstanding  the  exercise  of  due 
care  in  his  selection,     (p.  885.) 

PHYSICIANS— Skill  and  Diligence  Required  of.— A  surgeon 
is  required  to  bring  to  the  treatment  of  a  case  such  a  degree  of  skill 
and  diligence  as  surgeons  practicing  in  the  same  general  neighbor- 
hood, in  the  same  line  of  practice,  ordinarily  have  and  exercise  in 
like  cases,     (p.  SS7.) 
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PHYSICIANS — Method  of  Treatment. — A  surgeon  is  required 
to  treflt  a  case  by  some  method  recognized  and  approved  by  his  pro- 
fession as  most  likely  to  produce  favorable  results,  though  if  there  is 
more  than  one  method  applicable,  he  is  not  liable  for  a  mistake  of 
judgment  in  making  his  selection,     (p,  888.) 

Barnes  &  Latimer,  for  the  appellant. 

Will  H.  Thompson  and  M.  J,  Gordon,  for  the  respondent. 

3^1  FULLEETON,  J.  The  appellant  brought  this  action 
against  the  res-pondent  to  recover  damages  alleged  to  have  been 
suffered  by  him  because  of  the  unskillful  and  negligent  manner 
in  which  he  was  treated  for  a  fracture  in  the  lower  third  of 
the  femur  of  his  left  leg  by  the  respondent's  surgeon.  On  the 
trial,  at  the  close  of  the  appellant's  case,  the  respondent  inter- 
posed a  challenge  to  the  legal  sufficiency  of  the  evidence,  which 
challenge  the  trial  court  sustained,  taking  the  case  from  ths 
jury  and  directing  a  judgment  for  the  respondent.  The  chal- 
lenge was  based  upon  two  grounds:  1.  That  the  respondent  un- 
dertook to  treat  the  appellant  gratuitously,  and  is  liable  only 
for  the  failure  to  use  ordinary  care  in  selecting  the  surgeon, 
and  that  there  was  no  evidence  tending  to  show  that  it  had  been 
regligent  in  selecting  the  surgeon;  and  2.  That  there  was  no 
evidence  that  the  surgeon  selected  treated  the  appellant  in  a 
negligent  or  unskillful  manner. 

The  facts  bearing  upon  the  first  ground  of  challenge  are  sub- 
stantially these:  The  respondent  is  a  railway  company,  and  the 
appellant  was  one  of  its  employes.  The  appellant  was  injured 
by  falling  over  a  low  switch  stand  in  the  yard  of  the  another 
railway  company  while  on  his  way  from  liis  place  of  employ- 
ment to  his  home  after  quitting  his  work  for  the  day.  He  was 
immediately  taken  to  the  hospital  with  which  the  respondent 
had  arranged  for  the  care  of  its  injured  employes,  and  there 
placed  under  the  treatment  of  the  respondent's  surgeon.  Tlie 
apjiellant  had  l>een  in  the  employ  of  the  respondent  for  some  two 
and  one-half  years.  During  that  time  the  respondent  had  de- 
ducted monthly  from  his  wages  certain  fixed  sums,  based  on 
the  amount  paid  him,  which  it  had  retained  and  credited  on  its 
books  to  its  hospital  fund.  ^^'^  There  was  no  special  contract 
entered  into  between  the  appellant  and  the  respondent  defining 
the  respondent's  undertaking  in  consideration  of  these  deduc- 
tions, nor  was  it  shown  whether  or  not  the  a:ppellant  had  rules 
applicable  thereto.  The  appellant  testified  that  he  made  no 
objection  to  the  company's  making  such  deductions,  and  that 
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nothing  was  ever  said  to  him  concerning  its  purpose  in  so  doing, 
but  that  it  was  the  custom  of  all  railroad  companies  of  which 
he  had  knowledge  to  make  such  deductions,  and  that  he  under- 
stood that  he  was  entitled,  in  consideration  thereof,  to  hospital 
accommodations  and  medical  and  surgical  treatment  at  the  re- 
spondent's expense  for  any  sickness  he  should  have  or  injury 
he  should  receive  while  in  the  company's  employ.  It  was 
shown  that  the  company  made  like  deductions  from  the  wages 
of  all  its  employes,  that  these  deductions  exceeded  by  a  con- 
siderable sum  the  amount  expended  in  the  care  of  its  sick  and 
injured  employes ;  that,  while  a  separate  account  of  the  fund 
was  kept  on  the  books  of  the  company,  the  fund  itself  was  not 
kept  separate  from  the  company's  general  fund,  but  was 
commingled  therewith,  and  used  in  the  transaction  of  the  gen- 
eral business  of  the  company;  and  that  the  amount  of  the  ac- 
count, as  shown  on  its  books,  was,  to  use  the  language  of  one 
of  its  officers,  "voluntarily  reduced  at  one  time."  It  was 
shoT^Ti,  also,  that  the  respondent  had  treated  others  of  its  em- 
ployes who  had  become  sick  and  injured  while  in  its  employ, 
without  question  as  to  the  cause  or  source  of  the  sickness  or 
injury;  and  certain  of  these  testified  that  their  understanding 
of  the  respondent's  undertaking  was  as  the  appellant  had  tcsti»' 
ficd.  The  respondent,  however,  in  answer  to  certain  inter- 
rogatories propounded  to  it  by  the  appellant  at  the  commence- 
ment of  his  action,  stated  that  it  undertook  to  treat  only  such 
of  its  employes  as  should  be  injured  in  the  ^^^  course  of  their 
employment,  and  that,  while  it  had  treated  certain  of  them 
for  injuries  not  so  received,  it  had  done  so  voluntarily — not 
because  it  was  obligated  to  do  so. 

The  respondent's  contention  that  it  undertook  gratuitously  to 
treat  the  appellant  is  rested  first  upon  the  fact  that  the  appel- 
lant was  injured  after  he  had  ceased  work  for  the  day,  and  the 
claim  that  there  was  no  evidence  that  it  contracted,  for  a  con- 
sideration, to  treat  him  for  an  injury  so  received.  But  it  -ecms 
to  us  that  unless  its  answer,  to  the  effect  that  it  undertook  to 
treat  only  such  of  its  employes  as  should  be  injured  in  the 
course  of  their  employment,  is  to  be  taken  as  conclusive,  there 
was  here  some  evidence  from  which  the  jury  might  have  found 
that  its  liability  was  not  thus  limited.  The  respondent  may, 
it  is  true,  fix  the  terms  upon  which  it  will  receive  anyone  into 
its  service.  This  it  may  do  by  special  contract,  or  by  general 
rules  called  to  the  attention  of  those  seeking  employment  in  its 
service;  but,  in  the  absence  of  such  special  contract  or  general 
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rules,  the  contract  is  such  as  the  law  implies  from  the  acts  of 
the  parties  and  the  surrounding  circumstances,  and  cannot  be 
governed  by  any  secret  or  undisclosed  limitations  either  of  the 
parties  may  have  in  mind.  Here  the  acts  of  the  parties,  the 
surrounding  circumstances,  and  the  conduct  of  the  appellant 
with  relation  to  the  fund  collected,  are  as  much  consistent  with 
the  idea  of  contract  to  treat  the  employes  for  injuries  received 
ir>  whatsoever  manner,  as  it  is  of  one  to  treat  only  for  injuries 
received  in  a  particular  way;  and  the  question  was  therefore  one 
for  the  jur}^,  and  not  the  court.  But  there  is  another  ground 
for  requiring  the  question  to  be  submitted  to  the  jury.  There 
was  evidence  tending  to  show  that  the  respondent  had  never 
made  it  known  that  it  claimed  that  its  contract  was  only  to 
treat  its  employes  for  injuries  received  by  them  in  the  course 
^^^  of  their  employment.  It  had  always,  so  far  as  shown,  acted 
to  the  contrary.  It  took  the  appellant  to  its  hospital  and  en- 
tered upon  his  treatment,  without  informing  him  that  its  con- 
tract was  limited,  or  that  it  claimed  to  be  treating  him  gratui- 
tously. Clearly,  on  the  principle  of  estoppel,  it  ought  not  to 
be  heard  now  to  say,  in  order  to  escape  liability  for  malprac- 
tice, that  it  was  only  extending  to  him  a  charity. 

Xor  was  the  answer  to  the  interrogatory  conclusive  of  the 
question  of  the  respondent's  liability,  although  introduced  in 
evidence  by  the  appellant.  Answers  to  interrogatories  are  in 
the  nature  of  admissions.  While  the  party  calling  for  them 
may  put  them  in  evidence  for  the  admissions  they  contain,  he 
is  no  more  bound  by  their  statements  against  his  interest  than 
he  is  bound  by  the  statements  of  a  -^-itness  he  may  call,  and 
Avho  may  t-estify  in  part  against  his  interest.  He  can  still  in- 
troduce evidence  contradictor}^  of  such  statements,  and  leave  it 
to  the  jury  to  determine  wherein  the  truth  lies.  Moreover,  the 
right  to  contradict  answers  to  interrogatories,  though  intro- 
duced by  the  party  calling  for  them,  is  expressly  granted  by 
statute :  Ballinger's  Code,  sec.  G012 ;  Denny  v.  Sayward,  10 
Wash.  422,  39  Pac.  119. 

The  second  ground  is  that  the  evidence  is  insufficient  to  make 
a  case  for  the  jur}%  under  the  rule  of  Eichardson  v.  Carbon 
Hill  Coal  Co.,  id  Wash.  648,  39  Pac.  95.  This  claim  is 
founded  upon  the  concluding  part  of  the  opinion  in  that  case, 
where  this  language  is  used:  "But,  suppose  the  contention  of 
the  respondent  to  be  true  that  the  appellant  so  conducted  itself 
that  it  caused  the  respondent  to  believe  that  it  was  furnishing 
to  him  surgical  treatment,  and  that  it  is  estopped  from  deny- 
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ing  that  such  was  the  fact,  does  it  follow  under  the  facts  of  this 
case  that  it  is  liable  for  the  malpractice  of  the  physician? 
"^^  We  thinlc  it  does  not.  This  hospital  was  maintained"and  the 
physican  provided  for  the  sole  purpose  of  relieving  sick  and 
injured  employes  without  expense  to  them  and  without  any  in- 
tc-ntjon  on  the  part  of  the  company  of  making  any  profit  out  of 
the  undertaking.  It  was  therefore  a  charitable  institution  and 
it  was  supported  by  the  contributions  of  employes,  and  car- 
ried on  in  their  interests.  And  if  the  company  did  employ  the 
physician,  as  claimed  by  respondent,  to  look  after  and  treat  the 
sick  and  injured,  it  is  not  liable  for  his  negligence,  but  is  re- 
sponsible only  for  want  of  ordinary  care  in  selecting  him."' 

But  it  must  not  be  overlooked  that  this  expression  had  refer- 
ence solely  to  the  facts  shown  in  the  record  then  before  the 
court.     In  a  previous  part  of  the  opinion  the  court  stated  that 
there  was  positive  testimony  to  the  effect  that  the  coal  company 
had  no  physician  in  its  employ  and  maintained  no  hospital; 
that   the   doctor   whose   malpractice   was    complained    of    was 
actually  employed  by  a  committee  of  the  employes  who  con- 
tributed the  funds;  that  the  hospital  where  the  injured  employe 
was  treated  was  under  the  control  of  the  same  committee;  that 
the  respondent  in  that  case  knew  that  there  was  a  doctor  at  the 
company's  mines  and  some  kind  of  a  hospital,  and  concluded 
from  those  facts  that  the  company  had  contracted  to  furnish 
him  the  privileges  of  a  hospital  and  the  service  of  a  physician. 
In  such  a  case  it  was,  perhaps,  proper  to  say  that,  conceding 
the    company    was    estopped    to    deny    that    it    employed    the 
physician,  it  could  be  held  only  for  want  of  care  in  selecting 
liim.  for  the  hospital  seems  not  to  have  been  under  the  com- 
pany's control,  and  the  court  expressly  states  that  there  was  no 
intent  on  the  part  of  the  company  to  make  a  ]>rofit  out  of  the 
undertaking.     In  reality,  therefore,  the  company  was  merely  a 
trustee  of  the  fund.     In  the  case  before  us  it  is  conceded  that 
there  was  some  form  of  contract,  the  evidence  being  in  dispute 
onlv  as  to  its  extent.  ^^^  Furthermore,  the  employes  here  have 
nothing  to  do  with  the  hiring  of  the  surgeon  or  with  the  main- 
tenance of  tlie  hospital ;  nor  is  the  respondent,  in  any  sense,  a 
trustee  of  the   fund  it  collects.     All   of  the  surplus  over  and 
above  the  cost  of  treating  its  employes  inures  to  its  benefit,  and 
it    recognizes   no   responsibility   to   account    for  it   to    anyone. 
There  is  therefore  in  this  case  both  the  element  of  contract  and 
profit,  and  if  there  were  no  other  differences,  this  alone  would 
distingiusli  the  cases.     But  the  case  in  question  was  before  this 
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court  three  times,  and  from  the  several  opinions  filed  it  can 
be  gathered  that  the  court  did  not  intend  to  lay  down  the  broad 
rule  tbe  respondent  contends  for.  In  the  first  opinion  (Eichard- 
son  V.  Carbon  Hill  Coal  Co.,  6  Wash.  53,  32  Pac.  1012),  this  lan- 
guage was  used ;  "If,  on  the  other  hand,  the  company  was  con- 
ducting a  hospital  with  its  own  physician  for  the  purpose  of 
deriving  profit  therefrom,  or  if  it  contracted  with  the  appellant 
to  furnish  him  with  the  ser\dces  of  a  competent  physician,  and 
to  properly  treat  him  in  case  of  an  injury,  it  would  be  liable 
for  the  negligence  or  want  of  skill  of  its  physician  in  attending 
him.'' 

On  the  second  appeal  the  opinion  in  consideration  was  deliv- 
ered. On  the  third  appeal  (Eichardson  v.  Carbon  Hill  Coal 
Co.,  18  Wash.  368,  51  Pac.  402,  1016),  it  was  said  that  the 
case  was  really  reversed  on  the  second  appeal  because  testimony 
irrelevant  to  the  issues  had  been  admitted  on  the  trial.  The 
only  inference  that  can  be  drawn  from  this  is  that  the  court 
concluded  on  the  second  hearing  that  there  was  not  sufficient 
evidence  to  justify  a  finding  on  the  part  of  the  jury  that  the 
company  was  conducting  a  hospital  for  the  purpose  of  deriving 
a  profit  therefrom,  or  that  it  had  contracted  to  treat  the  in- 
jured employe  for  his  injury.  It  is  not  authority  for  the  broad 
proposition  that  an  employer,  where  he  maintains  a  hospital  for 
profit,  or  contracts,  for  a  consideration,  to  treat  his  ^^'^  sick 
and  injured  employes,  is  not  liable  for  the  malpractice  of  the 
physician  or  surgeon  he  employs,  notwithstanding  he  exercised 
due  care  in  the  selection  of  such  physician  or  surgeon.  On  the 
contrary,  the  case,  as  a  whole,  is  authority  for  the  opposite  con- 
tention; and  if  in  this  case  the  respondent  did  contract,  for  a 
consideration,  to  treat  its  employes  for  any  injury  they  might 
receive  Avhile  in  its  employ,  it  is  liable  for  the  malpractice  of 
the  surgeon  employed  to  treat  the  appellant ;  and  this  question, 
as  wo  say.  should  have  been  submitted  to  the  jnry. 

Was  there  any  evidence  of  malpractice  on  the  part  of  the  sur- 
geon? The  appellant,  after  being  taken  to  the  hospital,  was 
taken  in  charge  by  the  respondent's  surgeon.  The  surgeon  re- 
duced the  fracture,  and  bandaged  to  the  leg.  to  hold  the  frac- 
tured bones  in.  place,  a  long  splint,  reaching  from  under  the 
arm  to  the  foot;  placing  the  leg,  after  being  so  treated,  be- 
tween small  sand  bags;  using  no  extension  ov  counter-extension 
appliances.  It  was  testified  by  one  of  the  witnesses  that  the 
surircon  stated  at  the  time  that  this  treatment  was  only  tempo- 
rary, and  that  he  would  permanently  fix  it  in  the  morning, 
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I)iit  that  in  the  morning,  after  an  examination,  he  concluded 
that  it  was  well  enough  as  it  was,  and  left  it  in  that  condition 
for  some  three  weeks.     It  further  appeared  that  at  the  end  of 
that  time  the  surgeon  removed  the  splint,  but  immediately  re- 
placed it,  leaving  it  on  the  leg  for  some  two  weeks  more;  that 
he  then  removed  the  splint  permanently,  telling  the  patient  to 
use  the  leg  as  much  as  possible;  that  tlie  patient  did  attempt 
to  comply  with  the  doctor's  directions,  but  found  he  could  not 
bear  any  weight  upon  the  leg,  could  not  bear  to  have  it  hang 
down,  or  even  touch  it  upon  the  floor;  that  the  doctor  there- 
upon put  it  in  a  plaster  of  paris  cast,  whereupon  the  patient 
was  taken  to  his  home,  where  he  remained  in  bed  some  ten  days 
more,  when  the  cast  was  removed.     ^^^  The  leg  at  that  time 
proved  to  be  very  crooked — ''bowed  like  a  barrel  stave,'"  as  a 
witness  expressed  it — the  foot  of  the  injured  leg  reaching  only 
to  the  ankle  of  the  other.     A  consultation  with  other  physicians 
was  then  held,  when  it  was  decided  that  a  further  operation  was 
necessary.     The  appellant  was  then  taken  back  to  the  hospital, 
the  leg  straightened  and  dressed  with  suitable  splints,  and  an 
extension  appliance  applied  thereto.    The  patient  then  remained 
in  the  hospital  for  six  weeks  more,  when  the  splints  were  re- 
moved and  the  leg  placed  in  a  plaster  of  paris  cast,  which  was 
left  thereon  some  ten  weeks.     When  this  was  removed  the  leg 
was  found  to  be  somewhat  shrunken  in  size,  something  like  an 
inch  shorter  than  the  other,  and  the  knee  joint  affected,  not 
locking  or  catching  as  it  should,  so  that  when  walking  it  fall? 
])ack  out  of  a  proper  line  some  three  or  four  inches.    It  was  tes- 
tiiied  by  the  two  expert  witnesses  called  by  tlie  appellant  that  a 
fracture  such  as  the  appellant  had,  being  an  oblique  fracture  in 
the  lower  third  of  the  femur,  was  a  difficult  one  to  treat,  owing 
to  the  difficulty  of  maintaining  the  fragments  in  their  proper 
position.     That  there  were   several  methods   used,  in  practice, 
and  sanctioned  by  authority,  for  treatment  of  such  fractures, 
and  that  from  any  of  them  bad  results  were  not  uncommon.     It 
was  testified,  also,  that  a  shortening  of  the  leg  was  to  be  ex- 
pected, that  a  slirinking  of  the  limb  was  almost   a  necessary 
consequence,  and  that  the  affection  of  the  knee  joint  was  not 
an   evidence   of  bad   surgery.     They  also   said,  in  effect,   that 
the  final  result  in  the  appellant's  ease  was  not  worse  than  might 
have  been  expected  from  the  nature  of  the  injury.     One  of  the 
witnesses,  on  cross-examination,  said  that  the  treatment  of  the 
injury  applied  by  the  first  surgeon  was  sanctioned  by  some  au- 
thcrity,  aad  that  he  thought  he  had  seen  very  good  results  ob- 
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lained  by  such  treatment;  the  other,  that  it  was  not  ^•^®  the 
usual  method  of  treating  oblique  fractures  of  the  femur  in  an 
adult  person;  that  in  such  cases  it  is  difficult  to  hold  the  frac- 
ture in  place  or  prevent  curvature,  and  that  extension  and 
counter-extension  appliances  are  usually  employed  for  these 
reasons;  that  there  were  no  splints  known  that  would  over- 
come the  ordinary  contraction  of  the  muscles  in  an  adult 
muscular  person;  and  that,  the  more  muscular  a  patient  is,  the 
more  difficult  it  is  to  overcome  or  prevent  such  contraction.  It 
was  also  shown  that  the  respondent  at  the  time  of  the  injury  was 
about  thirty  years  of  age,  was  unusually  muscular,  and  that  he 
had  theretofore  always  enjoyed  good  health. 

It  was  on  this  branch  of  the  case  that  the  trial  judge  sustained 
the  challenge  of  the  respondent  to  the  sufficiency  of  the  evidence. 
Irom  his  remarks  when  passing  upon  the  motion,  it  would 
seem  that  he  reached  this  conclusion  from  the  fact  that  the 
appellant's  expert  witnesses  testified  that  bad  results  were  liable 
to  follow  from  this  character  of  injury,  no  matter  how  skill- 
fully the  injury  may  be  treated,  and  that  the  results  finally  ob- 
tained were  not  worse  than  might  have  been  expected.  But  it 
seems  to  us  that  this  is  not  conclusive  of  the  respondent's  lia- 
bility. To  secure  the  result  finally  obtained,  the  appellant  was 
obliged  to  submit  to  a  second  operation,  with  its  accompanving 
dangers,  delay  in  recovery,  and  consequent  pain  and  suffering. 
This  was  claimed  as  an  element  of  damage  in  the  complaint; 
and,  if  it  was  made  necessary  by  the  maltreatment  of  the  sur- 
geon first  in  charge,  it  can  be  recovered  for,  no  matter  how 
successful  the  final  operation  was.  The  contract  implied  by  law 
from  the  mere  employment  of  a  surgeon  is  that  he  will  treat 
the  injury  he  is  employed  to  treat  with  ordinar}'  diligence  and 
skill.  This  requires  that  he  bring  to  its  treatment  such  a  de- 
gree of  skill  and  diligence  as  surgeons  practicing  in  the  same 
general  ^^^  neighborhood,  in  the  same  line  of  practice,  ordina- 
rily have  and  exercise  in  like  cases.  He  must  not  experiment 
in  his  treatment  of  the  injury.  On  the  contrary,  if  he  desires 
to  avoid  liability  for  his  mistakes,  he  must  treat  it  in  some 
method  recognized  and  approved  by  his  profession  as  most  likely 
to  produce  favorable  results.  If  there  be  more  than  one  of 
these  applicable  to  the  particular  case  in  hand,  he  is  not.  of 
course,  liable  for  an  honest  mistake  of  judgment  in  his  selection 
of  the  method;  but  if  bad  results  follow,  and  lialiility  therefor 
is  to  be  avoided,  it  must  appear  that  the  treatment  applied  was 
approved  and  recognized,  as  well  as  that  it  was  pursued  with 
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ordinary  diligence  and  skill.  Here  the  evidence  does  not  fully 
meet  those  rtKjuirements.  While  one  of  the  surgeons  does  say 
that  the  treatment  first  applied  was  approved  by  some  authority, 
and  that  he  had  seen  good  results  follow  from  it,  he  does  not 
say  that  it  was  the  usual  method  of  treating  such  fractures,  ot 
that  he  approved  of  the  practice  in  any  case.  Much  less  does 
he  say  that  it  was  proper  treatment  for  the  case  in  hand.  Ho 
was  one  of  the  consulting  surgeons  who  advised  the  second  opera- 
tion, and  the  one  who  seems  to  have  had  it  in  charge.  It  is 
worth  noticing,  at  least,  that  he  did  not,  in  his  treatment  of 
the  injury,  pursue  the  treatment  adopted  by  the  first  surgeon; 
and  it  will  be  remembered  that  the  other  surgeon  testified  un- 
qualifiedly that  it  was  not  the  usual  method  of  treatment,  and 
that  the  surgeon  in  charge  seems  to  have  been  of  the  opinion, 
en  first  thought,  that  the  treatment  was  not  sufficient  for  the 
particular  injury.  The  fact,  also,  that  a  second  operation  was 
necessary  to  obtain  the  results  finally  obtained  is  some  evidence 
that  the  original  attempt  was  not  performed  with  tliat  dcgroc 
of  skill  which  a  surgeon  ordinarily  brings  to  the  treatment  of 
such  an  injury.  On  the  whole,  therefore,  we  think  there  was 
soir.e  substantial  ^^'^  evidence  to  the  effect  that  the  appellant 
had  been  subjpcted  to  unnecessary  danger,  delay  in  recovery,  and 
pain  and  suffering,  and  that  for  these  injuries  he  was  entitled 
to  recover. 

In  view  of  the  line  of  argument  pursued  in  the  appellant's 
brief,  and  the  fact  that  the  cause  must  be  remanded  for  a  new 
trial,  it  is  well  to  say  that  the  respondent  did  not.  by  its  con- 
tract, undertake  to  effect  a  cure  of  the  appellant's  injury,  or  re- 
store his  broken  limb  to  its  normal  condition.  It  was  in  nowise 
responsible  for  the  ori,<rinal  injur\',  anrl  it  undertook  only  to 
bring  to  its  treatment  that  ordinary  diligence  and  sldll  which 
surgeons  usually  exercise  in  similar  cases;  and,  if  it  did  this,  it 
is  not  r^  s;"onsible  for  the  results.  But,  if  it  did  not  so  treat  it, 
it  is  responsible  only  for  the  injury  its  failure  to  do  so  entailed, 
not  for  the  injury  as  a  whole  Its  liability  is  measured  hy  it,^ 
own  dereliction  of  duty,  not  for  everything  the  appellant  may 
have  lost  or  suffered  because  of  the  accident.  It  is  well  to  say, 
also,  that  what  we  have  said  concerning  the  evidenr-:^  is  iiot  to 
be  taken  as  conclusive  of  the  question  discussed.  Wliat  we  mean 
is  that  the  evidence  presents  qv.estions  upon  which  the  niii^onant 
wa-  entitled  to  the  judgm<^nt  of  the  jury  whether  or  not  he  had 
suffered  a  damage  at  the  hands  of  the  respondent,  not  that  his 
right  of  recovery  is  conclusively  established. 
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The  judgraent  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Eeavis,  C.  J.,  and  Dunhar,  Mount  and  Anders^  JJ.,  concur. 


The  Liability  of  Physicians  and  surgeons  for  negligence  and  mal- 
practice is  considered  in  the  recent  monographic  note  to  Gillette  r. 
Tucker,  93  Am.  St.  Kep.  657-669. 

A  Railroad  Company,  which  voluntarily  and  gratuitously  provides 
medical  aid  for  its  injured  employes,  is  held  not  liable  for  the  mal- 
practice of  a  physician  and  surgeon  if  it  exercises  reasonable  care 
and  diligence  in  his  selection:  Pittsburg  etc.  E.  E.  Co.  v.  Sullivan, 
141  Ind.  83,  50  Am.  St.  Eep.  313,  40  N.  E.  138;  Quinn  v.  Eailroad, 
94  Tenn.  713,  45  Am.  St.  Eep.  767,  30  S.  W.  1036.  See,  also,  Pe-irl 
v.  West  End  St.  Ev.  Co.,  176  Mass.  177,  79  Am.  St.  Kep.  302,  57  N. 
E.  339;  Bedford  Belt  Ev.  Co.  v.  McDonald,  17  Ind.  App.  492,  60  Am, 
St.  Eep.  172,  46  N.  E.  1022;  Spelman  v.  Gold  Coin  Min.  etc.  Co.,  26 
Mont.  76,  91  Am.  St.  Eep.  402,  66  Pac.  597. 


McDANIELS  v.  J.  J.  CONNELLY  SHOE  COMPANY. 

[30  Wash.  549,  71  Pac.  12.] 

GARNISHMENT.— If  the  Plaintiff  is  not  Satisfied  with  the  An- 
swer of  a  garnishee,  he  may  under  the  Washington  statutes,  contro- 
vert it  by  affidavit,  that  he  has  good  reason  to  believe  the  answer  is 
incorrect,  stating  in  what  particulars  he  believes  it  to  be  so.  (p. 
891.) 

CONSTITUTIONAL  LAW— Regulation  of  Sales.— A  statute 
declaring  fraudulent  and  void  any  sale  of  a  stock  or  goods  in  bulk, 
unless  the  vendee  demands  and  receives  from  the  vendor  a  verified 
statement  as  to  the  latter 's  creditors,  and  without  seeing  that  the 
purchase  money  is  applied  to  the  claims  of  such  creditors,  and  de- 
claring it  perjury  for  the  vendor  to  render  a  false  statement,  is  con- 
stitutional,    (ppl  892,  893.) 

CONSTITUTIONAL  LAW — Class  Legislation.— A  statute 
which  restricts,  with  a  view  to  the  protection  of  creditors,  the  abso- 
lute right  of  retail  dealers  to  dispose  of  their  stock  of  goods  in  bulk, 
is  not  class  legislation,  merely  because  not  applying  to  all  owners  of 
property,     (p.  894.) 

CONSTITUTIONAL  LAW — Restraint  of  Trade. — A  statute 
declaring  fraudulent  and  void  any  sale  of  a  stock  of  goods  in  bulk, 
unless  tiie  vendee  demands  and  receives  from  the  vendor  a  verified 
statement  as  to  the  latter 's  creditors,  and  without  seeing  that  the 
purchase  money  is  applied  to  the  claims  of  such  creditors,  is  not  in 
restraint  of  trade,     (p.  894.) 

Bates  &  Murray,  Leopold  M.  Stern,  F.  S.  Blatlncr,  Jolm  II. 
]\rcDani(jis  and  Fenley  Bryan,  for  the  appellant. 

Ira  A.  To^yn,  A.  E.  Titlow    and  F.  M.  Ilalsted,  for  the  re- 
sponlents. 
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s''0  FULLER TOX,  J.  The  appellant  brought  a  action  in 
the  superior  court  of  Pierce  county  against  the  J.  J.  Connelly 
Shce  Company,  as  defendant,  to  recover  upon  certain  accounts 
for  merchandise  which  had  theretofore  been  assigned  to  him  by 
the  whoksale  dealers  who  had  sold  the  merchandise  to  the  de- 
fendant. At  the  time  of  commencing  the  action  the  appellant 
sued  out  a  writ  of  garnishment  against  the  respondents  A.  J. 
Burchill  and  William  Turner,  averring  in  his  affidavit  for  the 
writ,  in  the  language  of  the  statute,  that  he  had  reason  to  be- 
lieve, and  did  believe,  that  the  respondents  were  indebted  to  the 
dcf(mdaint,  the  J.  J.  Connelly  Shoe  Company,  and  that  they  liad 
in  their  possession  and  under  their  control  personal  property 
and  effects  belonging  to  the  defendant.  The  respondents  an- 
swered separately  to  the  writ,  averring,  in  substance,  that  they 
were  not  indebted  to,  and  did  not  have  in  their  possession  or 
under  their  control  any  personal  property  or  effects  of  the  de- 
fendant. To  these  answers  the  appellant  filed  a  controverting 
affidavit,  in  which  he  alleged  that  he  had  good  reason  to  be- 
lieve, and  did  believe,  that  the  answers  of  the  respondents  were 
incorrect,  particularly  that  part  of  the  answers  which  averred 
that  the  respondents  had  no  personal  property  or  effects  in  their 
possession  or  under  their  control  belonging  to  the  defendant; 
further  averring,  in  sul>st-ance,  that  the  defendant  had  thereto- 
fore been  engaged  in  the  retail  boot  and  shoe  business  in  tlie 
city  of  Tacoma,  and  had  become  indebted  in  larsre  sums  to 
various  whol  sale  dealers,  among  whom  *"**  were  the  assignors 
of  the  appj'llant;  that  just  prior  to  the  commencement  of  the 
action  the  defendant  had  undertaken  to  sell  to  the  respondents, 
and  the  respondents  had  undertaken  to  purchase  of  the  defend- 
ant, its  stcck  of  goods  in  bulk;  that  the  goods  had  been  deliv- 
erer!, and  the  agreed  purchase  price  paid,  without  a  compliance 
with  the  provisions  of  the  statute  relating  to  the  sale  of  stocks 
of  goods  in  bulk,  and  was  therefore  frauduleiit  and  void.  The 
rispomlcnts  thereupon  moved  for  a  discharge  upon  their  an- 
swers, which  motion  the  trial  court  granted,  entering  a  judgment 
of  dismisisa.1  of  the  garnishee  action.  This  appeal  is  from  that 
judgment. 

The  trial  judge  sustained  the  motion  to  dismiss  on  the  ground 
that  the  act  of  the  legislature  of  ]\rarch  16,  1901,  relied  upon 
by  the  appellant,  is  unconstitutional  and  void;  and  it  is  to 
this  question  that  the  arguments  arc  mainly  directefl.  The  re- 
spondents, however,  insist  that  the  controverting  affidavits  were 
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insTifficient  to  raise  an  issue,  and  that  the  judgment  of  dismissal 
should  be  sustained  for  that  reason.  But  without  following  the 
argument  in  detail,  we  are  satisfied  that  the  affidavits  were 
sufficient  to  raise  the  issue  sought  to  be  raised.  The  statute 
(Ballinger^s  Code,  sec.  5409)  provides  that,  if  the  plaintiff 
should  not  be  satisfied  with  the  answer  of  the  garnishee,  he  may 
controvert  the  same  by  affidavit  in  writing  signed  by  him,  stat- 
ing that  he  has  good  reason  to  believe  that  the  answer  of  the 
garnishee  is  incorrect;  stating  in  what  particulars  he  believe? 
the  same  is  incorrect.  The  affidavits  controverting  the  answers 
of  the  respondents  sufficiently  complied  with  the  statute  in  this 
respect.  They  not  only  stated  that  the  appellant  had  good  rea- 
son to  believe,  and  did  believe,  that  the  answers  were  incorrect 
in  the  particular  wherein  it  was  averred  that  the  respondents 
had  no  property  or  effects  in  their  possession  or  under  their 
^^^  control  belonging  to  the  defendant,  J.  J.  Connelly  Shoe 
Company,  but  the  grounds  upon  which  that  belief  was  based 
were  detailed  at  length — namely,  facts  were  alleged  tending  to 
show  that  the  respondents  had  taken  into  their  possession  and 
attempted  to  acquire  title  to  a  stock  of  goods  belonging  to  the 
defendant  under  circumstances  prohibited  by  statute. 

The  further  question  involves  the  constitutionality  of  the  act 
of  March  16,  1901  (Laws  1901,  p.  222;  Pierce's  Code.  sec. 
5346  et  seq.).  The  first  section  of  this  act  makes  it  the  duty 
cf  every  person  who  shall  bargain  for  or  purchase  any  stock 
of  goods  in  bulk,  for  cosh  or  on  credit,  before  paying  the  vendor 
any  part  of  the  purchase  price  thereof,  to  demand  of  and  re- 
ceive from  the  vendor  a  written  statement  showing  the  names 
and  addresses  of  all  of  the  creditors  of  the  vendor,  together  with 
the  amount  of  such  indebtedness,  whether  due  or  to  become  due, 
owing  to  each  of  such  creditors,  verified  according  to  a  form  set 
out  in  the  statute.  The  second  section  makes  "fraudulent  and 
void"  any  sale  of  a  stock  of  goods  in  bulk  unless  the  vendee 
demands  and  receives  from  the  vendor  the  statement  mentioned 
in  the  first  section,  verified  as  therein  provided,  "and  without 
paying,  or  seeing  to  it  that  the  purchase  money  of  said  property. 
is  applied  to  the  pajTuent  of  the  bona  fide  claim  of  creditors  of 
the  vendor  as  shown  upon  such  verified  statement,  share  and 
share  alike."  The  third  section  makes  it  perjury  on  the  part 
of  a  vendor  to  make  and  deliver  a  statement  which  does  not  in- 
clude all  of  the  creditors  of  the  vendor,  with  the  correct  amounts 
owing  to  each  of  them,  or  which  contains  any  false  or  untrue 
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statement,  and  provides  a  punishment  for  the  same.  The  fourth 
section  declai\  s  that  any  sale  or  transfer  of  a  stock  of  goods  out 
of  the.  usual  ^^^  or  ordinary  course  of  business  or  trade  of  the 
vendor,  or  whenever  substantially  the  entire  business  or  trade 
theretofore  conducted  by  the  vendor  shall  be  sold  or  conveyed, 
CT  whenever  an  interest  in  or  to  the  business  or  trade  shall  be 
sold  or  conveyed,  or  attempted  to  be  sold  or  conveyed,  shall  be  a 
sale  in  bulk,  in  contemplation  of  the  act;  followed  by  a  proviso 
to  the  effect  that  if  the  vendor  shall  produce  and  deliver  a  writ- 
ten waiver  of  the  provisions  of  the  act,  then  this  section  shall 
not  apply.  The  fifth  and  last  section  provides  that  nothing  in 
the  act  contained  shall  apply  to  sales  by  executors,  adminis- 
trators or  receivers,  or  to  sales  made  by  any  public  officer  acting 
under  judicial  process. 

The  first  objection  to  the  constitutionality  of  the  act  is  that 
it  deprives  persons  of  their  property  without  due  process  of  law. 
As  we  understand  the  argument,  the  contention  is  not  that 
the  act  deprives  an  owner  of  property  of  his  day  in  court,  where 
his  property  rights  are  judicially  called  in  question,  or  that 
it  in  any  manner  authorizes  the  actual  physical  taking  by  one  of 
the  property  of  another,  but  it  is  that  as  the  term  "property," 
in  legal  signification,  includes  in  its  meaning  the  right  of  any 
person  to  possess,  use,  enjoy,  or  dispose  of  a  thing,  the  act  vio- 
lates the  constitution,  inasmuch  as  it  restricts  the  right  of  an 
owner  to  dispose  of  his  property.  The  act,  it  is  true,  does  pro- 
hibit owners  of  certain  kinds  of  property  from  disposing  of  it 
in  a  particular  Avay,  without  complying  with  certain  conditions, 
but  it  is  not  for  that  reason  necessarily  unconstitutional.  While 
the  legislature  may  not  constitutionally  declare  that  void  wiiich 
in  its  nature  is,  and  under  all  circumstances  must  be,  entirely 
honest  and  harmless,  yet  it  may,  under  its  police  powers,  place 
sucih  reasonable  restrictions  on  the  right  of  an  owner  in  rela- 
tion to  his  property  ^''^  as  it  finds  necessary  to  protect  the 
interests  of  the  public,  or  prevent  frauds  among  individuals.  If 
this  were  not  so,  it  would  be  easy  to  find  many  unconstitutional 
acts  on  the  statute  hooks.  Statutes  familiar  to  every  pi.u'son, 
such  as  those  regulating  the  manner  of  conveying  real  projXTty, 
regulating  the  mortgaging  and  sale  of  personal  proi)erty,  re- 
quiring certain  articles  of  food  made  in  imitation  of  otlier  well- 
known  articles  to  he  branded  with  their  true  names,  regulating 
the  sale  of  poisons,  and  the  like,  are  statutes  restricting  the 
rights  of  an  owner  in  relation  to  his  property,  yet  such  statutes, 
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in  so  far  as  tlicy  tend  reasonably  to  prevent  injury  to  the  public, 
and  frauds  among  individuals,  are  uniformly  held  constitutional. 
Turning  to  the  act  before  us,  its  purpose  is  plain.  It  vras  in- 
tended to  prevent  retail  dealers  in  goods,  wares,  and  merchandise 
from  defrauding  their  creditors.  As  such,  it  is  among  the  un- 
doubted subjects  of  legislation;  and  the  real  question  to  be  con- 
sidered, therefore,  is,  Is  the  act  so  far  an  abuse  of  the  power  of 
legislation  as  to  take  it  out  of  the  rule  of  due  process  of  law? 
In  our  opinion,  it  is  not.  It  is  a  general  rule  that,  when  the 
business  is  a  proper  subject  of  police  regulation,  the  legislature 
may.  in  the  exercise  of  that  power,  adopt  such  measures  as  they 
see  fit  to  correct  the  existing  abuses,  so  long  as  the  measures 
adopted  have  relation  to  and  a  tendency  to  accomplish  the  de- 
sired end,  and  violate  no  direct  constitutional  provision.  This 
act  is  within  the  rule.  That  it  has  relation  to  and  will  tend  to 
prevent  the  particular  frauds  aimed  at  cannot  be  doubted.  Xor 
is  there  any  direct  constitutional  provision  against  the  enactment 
of  such  laws.  T^Tie'her  the  act  is  more  harsh  than  was  neces- 
sary, or  whether  it  is  not  the  wisest  or  best  that  could  have  been 
adopted,  are  legislative  questions,  with  which  the  courts  have 
nothing  to  do.  It  is  enough  for  ^^^  the  court  to  know  that  the 
act  is  within  the  legislative  power. 

It  is  next  said  that  the  act  violates  that  provision  of  the  con- 
stitution which  prohibits  the  legislature  from  granting  to  a 
class  of  citizens  privileges  and  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens;  in  other  words,  it 
is  class  legislation.  In  Eedford  v.  Spokane  St.  Ey.  Co.,  15 
Wash.  419,  46  Pac.  650,  we  held  that,  where  a  law  is  uniform 
so  far  as  it  operates,  its  constitutionality  is  not  affected  by  the 
number  of  persons  within  the  scope  of  its  operation  :  and,  apply- 
ing this  principle,  we  held  in  Fitch  v.  Applcgate.  24  Wash.  25, 
64  Pac.  147,  that  a  law  giving  laborers  in  certain  enumerated 
industries  liens  upon  the  general  property  of  their  employers 
was  constitutional.  The  same  principle  is  applical)le  to  the  case 
in  hand.  It  is  true  that  the  mere  fact  of  classification  is  insuffi- 
cient to  relieve  a  statute  from  the  reach  of  this  clause  of  the 
constitution — that  it  must  appear  that  the  classification  is  made 
upon  some  reasonable  and  just  difference  between  the  persons 
affected  and  others,  to  warrant  classification  at  all:  but,  applv- 
ing  this  test,  the  act  is  sufficient.  The  reason  is  found  in  the 
nature  of  the  business  itself.  It  is  well  kno\ni  that  the  husJnoss 
of  retailing  gi^ods.  wares  and  merchandise  is  conducted  largely 
upon  credit,  and  furnishes  an  opportunity  for  the  commission 
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of  frauds  upon  creditors  not  usual  in  other  classes  of  business. 
In  fact,  charges  of  fraud  made  against  retail  dealers  who  have 
sold  their  stocks  in  bulk  a-  e  among  the  most  common  with  which 
the  courts  are  called  upon  to  deal.  Legislation,  therefore,  which 
restricts  the  absolute  right  of  persons  engaged  in  such  business 
to  transfer  their  property,  so  long  as  it  applies  alike  to  all  per- 
sons engaged- tberein,  is  not  class  legislation,  within  the  meaning 
of  the  constitution,  ^^^  merely  because  it  does  not  apply  to  all 
owners  of  property.  Nor  is  the  act  in  restraint  of  trade.  It 
prevents  no  one  from  dealing  in  the  usual  and  ordinar}-  course, 
nor  docs  it  prevent  the  selling  of  stocks  of  goods  in  bulk.  It 
restricts  only  the  application  of  the  proceeds  when  stocks  are 
sold  in  the  latter  manner.  It  may  be  that,  because  of  this,  sales 
in  this  manner  will  not  be  so  readily  made  as  formerly;  but,  if 
this  be  so,  it  is  only  another  case  where  private  desires  must 
yield  to  the  public  good,  and  not  one  of  unconstitutional  enact- 
ment. 

As  to  the  particular  provisions  of  the  act,  there  is,  indeed, 
much  that  may  be  criticised,  and  doubtless  certain  of  its  provi- 
sions will  require  construction  when  attempt  is  made  to  work 
it  out  in  detail.  But  the  former  are  not  so  gross  as  to  authorize 
the  courts  to  declare  the  law  a  nullity,  and  the  latter  can  best 
be  determined  when  the  questions  actually  arise. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause  is 
r(m'ianded,  with  instructions  to  proceed  with  a  hearing  upon  the 
merits. 

Reavis,  C.  J.,  and  Dunbar,  Anders  and  Mount,  JJ.,  concur. 


A  Statute  Applicable  to  All  Memhers  of  a  Class  is  not  invalid  because 
limited  to  that  class,  where  the  acts  denounced  are  peculiar  to  it: 
State  V.  Justus,  85  Minn.  279,  88  N.  W.  759,  89  Am.  St.  Eep.  550,  and 
cases  cited  in  the  cross-reference  note  thereto;  Davis  Coal  Co.  v, 
Polland,  158  Ind.  607,  92  Am.  St.  Eep.  319,  62  N.  E.  492.  An  ordi- 
nance classifying  wholesale  and  retail  nrerchants  for  the  purposes 
of  a  license  tax  is  valid:  Commonwealth  v.  Clark,  195  Pa.  St.  634, 
46  Atl.  286,  86  Am.  St.  Eep.  694,  and  see  the  cases  cited  in  the  cross- 
reference  note  thereto.  Consult,  also,  Figg  v.  Thoropson,  105  Ky. 
509,  49  S.  W.  202,  88  Am.  St.  Eep.  316,  and  cases  cited  in  the  cross- 
reference  note  thereto;  Price  v.  People,  193  111.  114,  61  N.  E.  844, 
86  Am.  St.  Eep.  306,  and  cnses  cited  in  the  cross-reference  note  there- 
to; monographic  note  to  Booth  v.  People,  78  Am.  St.  Eep.  235-274. 
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FEEER  V.  DAVIS. 

[52  W.  Va,  1,  43  S.  E.  164.] 
EQUITY — Adverse    Claimants.— Equity    has    No    Jurisdiction, 

upon  the  sole  ground  of  removal  of  cloud  from  title,  to  try  conflict- 
ing titles  to  lands,  at  the  suit  of  one  holding  either  the  legal  or  equi- 
table title,  if  the  adverse  claimant  is  in  actual  possession,  (p.  898.) 
EQUITY — Adverse  Claimants. — Equity  has  no  jurisdiction  to 
settle  the  title  and  bounds  of  lands  between  adverse  claimants,  unless 
the  plaintiff  has  some  equity  against  the  person  claiming  adversely 
to  him.     (p.  899.) 

EQUITY— Jurisdiction— Enjoining  Trespass— Adverse  Claim- 
ants.—Equity  has  jurisdiction  to  grant  an  injunction  as  between 
adverse  claimants  to  prevent  irreparable  injury  by  trespass,  pending 
the  settlement  of  title  in  a  court  of  law,  and  it  will  exercise  such 
jurisdiction,  although  no  action  at  law  has  been  instituted,  provided 
the  plaintiff  shows  by  his  bill  bis  claim  of  title,  the  imminency  of 
irreparable  injury  and  his  intention  to  immediately  put  the  question 
of  title  into  a  course  of  legal  investigation,  and  determination  by 
an  action  of  ejectment,     (p.  904.) 

JURISDICTION— Estoppel  to  Assert  Want  of.— Consent  can- 
not confer  jurisdiction,  and  a  plaintiff  against  whom  a  judgment, 
either  at  law  or  in  equity,  is  rendered,  is  not  estopped  to  assert  upon 
appeal  that  the  court  to  which  he  resorted  had  no  jurisdiction  of  the 
subject  matter  of  the  suit.     (p.  905.) 

APPELLATE  PRACTICE— Costs.— A  plaintiff  who,  on  appeal, 
successfully  attacks  the  judgment  of  the  lower  court  on  the  ground 
that  it  had  no  jurisdiction,  must  pay  the  costs  on  appeal,  (pp.  908, 
909.) 

E.  Maxwell,  T.  E.  Davis,  C.  W.  Lynch,  Mr.  Horner,  and 
H.  Adams,  for  the  appellants. 

V.  B.  Archer,  S.  Eobinson  and  "W.  Beard,  for  the  appellees. 

2  POFFENBAEGEE,  J.  This  is  a  suit  in  equity  brought 
by  E.  H.  Freer  and  others  against  Thomas  E.  Davis  and  others 
in  the  circuit  court  of  Eitchie  county  for  the  purpose  of  re- 

(895) 
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cnvoring  the  title  and  poj^session  of  a  tract  of  real  estate  con- 
taining about  fifty-eight  acres.  As  ground  of  equitable  juris- 
diction, it  is  shown  that  W.  J.  Shields,  one  of  the  plaintiffs 
under  whom  all  the  others  claim,  had  been  in  possession  of 
the  land  claiming  under  certain  deeds,  and  those  under  whom 
he  claimed  had  taken  some  timber  off  of  it  and  he  had  culti- 
vated a  small  portion  of  the  land  in  oats  one  year.  Plaintiffs 
had  also  sent  a  man  on  the  land  to  get  out  timber  for  an  oil 
derrick.  ^Yhile  he  was  so  engaged  some  of  the  defendants 
camo  upon  the  land  and  notified  him  that  they  claimed  it, 
tbreatened  to  have  him  arrested  for  trespassing,  and  finally 
told  him  that  if  he  did  not  leave  the  land  they  would  put  him 
off  by  force,  and  then  he  went.  Tlicreafter,  the  defendants 
and  their  agents  took  possession  of  the  land  and  began  the 
work  of  developing  it  for  oil  and  gas.  They  erected  a  derrick 
on  the  land  very  near  the  line,  but,  after  notice  from  ^  the 
plaintiffs,  they  moved  it  just  over  the  line  but  their  engine- 
house  seems  to  have  been  left  on  the  land.  The  bill  further 
alleges  that  the  defendants  had  entered  into  and  upon  said 
premises  and  were  erecting  a  derrick  and  rig  thereon  prepara- 
tory to  drilling  and  operating  the  premises  for  oil  and  gas,  and 
were  about  to  bore  for,  and  take  from  said  premises,  oil  and 
gas.  It  was  further  shown  that  other  wells  had  been  drilled  on 
adjacent  lands  and  so  near  as  to  drain  the  premises  in  question 
of  the  oil.  The  prayer  of  the  bill  was  that  the  defcndanti  and 
each  of  them,  their  agents,  etc.,  miglit  be  enjoined  and  re- 
strained from  erecting  derricks  or  other  machinery  on  the  land 
and  from  removing  oil  and  gas  therefrom,  and  that  a  receiver 
be  appointed  to  take  charge  of  the  premises  and  operate  the 
same  under  the  direction  of  the  court. 

It  is  alleged  in  the  bill  that  in  the  year  188 —  the  land  had 
been  reported  to  the  commissioner  of  school  lands  as  thirty 
acres  of  waste  and  unappropriated  land,  and  upon  survey  it  was 
found  to  contain  fifty-eight  acres.  The  commissioner  brought 
a  suit  to  sell  the  land,  and,  under  a  decree  dated  October  "38. 
1885,  it  was  sold  on  February  15,  1886,  to  C.  H.  Gil)l)oney  and 
the  sale  was  confirmed  and  a  deed  made  to  him  on  the  twenty- 
fourth  day  of  February,  1886.  Gibboney  conveyed  a  portion 
of  it  to  C.  L.  Latoriere  and  Latoriere  conveyed  a  portion  to 
W.  J.  Shields.  Latoriere  then  conveyed,  on  December  9,  1892, 
the  balance  of  his  interest  to  C.  H.  Gibboney.  This  portion 
seems  to  have  been  twenty-eight  acres  and  it  was  sold  for  non- 
payment of  taxes  for  the  years  189y^  and  1891,  and  Shields 
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purchased  it,  and  W.  E.  Mescrvie,  clerk  of  the  county  court 
of  said  county,  conveyed  it  to  him  by  deed  dated  April  6,  1898. 
Thus,  Shields  became  the  owner  of  all  of  it,  and  from  him,  di- 
rectly or  indirectly,  the  other  plaintiffs  derive  their  title  and 
interest  by  conveyances  and  a  lease  for  oil  and  gas  purposes. 

The  defendants  deduce  their  title  as  follows,  as  appears  from 
the  answer  of  Edwin  Maxwell,  trustee:  Isaac  Cox  and  John 
Ramsey,  assignees  of  Thomas  Proctor,  were  the  patentees  of 
ten  thousand  acres  of  land  under  a  patent  from  the  common- 
wealth of  Virginia,  dated  March  20,  1786.  This  land  was  for- 
feited for  nonpayment  of  taxes,  and,  under  a  decree  of  the 
circuit  superior  court  of  Wood  county,  made  at  the  April  term, 
1841,  it  was  sold.  Before  sale,  however,  it  was  divided  into 
lots,  and  lot  *  No.  1,  containing  nineteen  hundred  and  forty- 
nine  and  one-half  acres,  was  conveyed  to  Cyrus  Eoss  by  Com- 
missioners P.  G.  Van  Winkle  and  M.  Chapman.  Eoss  died 
in  1872,  and  for  the  purpose  of  settling  his  estate  the  land 
was  conveyed  to  Edwin  Maxwell  and  John  I.  Eogers,  trustees. 
They  conveyed  to  certain  of  the  Eoss  heirs  something  over 
thirteen  hundred  acres,  estimated  to  be  worth  ten  thousand 
dollars,  in  part  satisfaction  of  twelve  thousand  dollars  which 
in  was  agreed  that  they  should  have  out  of  the  estate.  What- 
ever land  remained  after  this  transaction  stood  in  the  name 
of  Eogers  and  Maxwell,  trustees.  Eogers  having  died,  it 
stands  in  the  name  of  Edwin  Maxwell,  surviving  trustee. 
Claiming  that  the  land  in  controversy  belongs  to  the  Eoss  es- 
tate, and  denpng  that  the  heirs  of  said  estate  have  ever  been 
out  of  possession  of  it.  Maxwell,  trustee,  leased  it  to  his  co- 
defendants  for  the  purpose  of  oil  and  gas  development.  The 
defendants  insist,  and  have  taken  much  eWdence  to  prove,  that 
the  land  is  w^ithin  the  nineteen  hundred  and  forty-nine  and 
one-half  acre  survey  and  that  the  representatives  of  the  Ross 
estate  have  never,  in  any  way,  relinquished  their  claim  to 
it  nor  admitted  that  it  was  Avasto  and  unappropriated  land. 
They  also  claim  to  have  paid  the  taxes  on  it.  On  the  other 
liand,  it  is  insisted  by  the  plaintiffs  that  the  defendants  have 
never  asserted  any  claim  to  it  nor  exercised  any  dominion 
ever  it. 

From  this  statement  it  is  clear  that  the  plaintiffs,  on  the  one 
hand,  and  the  defendants  on  the  other,  arc  claiming  under  ad- 
verso  and  hostile  titles,  and  that  there  is  no  equity  or  privity 
of  any  kind  existing  between  them.  In  other  words,  the  object 
of  the  bill  is  to  recover  the  possession  and  title  of  the  tract  of 
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land,  which  is  admitted  to  be  in  the  possession  of  the  defend- 
ants. It  is  urged  here  that  the  ease  of  Bettman  v.  Harness, 
42  W.  Va.  433,  26  S.  E.  271,  is  authority  for  a  proceeding 
of  this  kind,  and  it  is  boldl_y  stated  that  there  is  jurisdiction  in 
equity  for  this  purpose.  But  the  Bettinan-Harness  case  in- 
volves a  far  different  state  of  facts.  That  was  a  contest  primar- 
ily between  lessees,  claiming  under  different  leases  made  by 
the  same  lessor.  It  involved  nothing  more  than  the  right  of 
taking  the  oil.  The  title  to  no  real  estate  was  involved  ex- 
cept in  so  far  as  the  oil  itself  was  real  estate.  Harness  had 
leased  to  Watson  who  had  assigned  the  lease  to  Bettman.  Af- 
terward, Harness  leased  the  ^  same  land  to  Finnigan,  who  en- 
tered upon  the  land  and  began  boring  a  well.  Then  Bettman 
brought  a  suit  in  equity  and  enjoined  Finnigan  from  opera- 
tions under  the  second  lease,  making  Harness  a  party  to  the 
bill.  That  case  did  not  involve  the  settlement  of  hostile  titles 
as  this  one  does.  By  construing  the  lease  or  contract  between 
Harness  and  Bettman,  it  was  found  that  it  had  expired  and 
that  Bettman  had  no  title  nor  shadow  of  claim  to  the  oil. 
The  construction  of  that  contract  was  a  matter  for  the  court 
and  not  for  the  determination  of  a  jury.  Here,  we  have  ques- 
tions of  boundary  and  location  and  possession  and  numerous 
other  matters  of  fact  which  make  the  case  one  for  tria]  by 
jury.  Moreover,  in  the  Bettman-Harness  case,  while  the  title 
to  the  oil  may  be  said  to  have  been  involved,  yet  at  the  time  the 
injunction  was  awarded  no  oil  had  been  discovered  and  the 
matter  actually  involved  was  a  mere  right  of  exploration  which 
might  or  might  not  result  in  the  finding  of  oil.  The  title 
to  the  land  was  in  flarness  and  wholly  undisputed.  The  only 
question  was,  Which  lease  gave  the  right  to  explore  and  take 
the  oil?  Here,  the  title  to  the  oil  depends  upon  the  title 
to  the  land  and  that  is  in  dispute.  The  defendants  are  in 
possession  and  the  plaintiffs  are  out.  "Equity  has  no  jiu'isdic- 
tion,  upon  the  sole  ground  of  removal  of  cloud  from  title,  to 
try  conflicting  titles  to  lands,  at  the  suit  of  one  holding  either 
legal  or  equitable  title,  the  adverse  claimant  being  in  actual 
possession":  Davis  v.  Settle,  43  W.  Va.  17,  26  S.  E.'Sov.  That 
was  a  suit  for  partition,  and  in  such  suit  equity  has  jurisdic- 
tion to  pass  on  questions  of  law  touching  the  legal  title  of  one 
claiming  to  share  in  the  partition  and  the  interest  he  claims, 
if  his  interest  be  such  as,  if  valid,  will  make  him  a  co-owner 
in  the  common  subject  with  the  plaintiff  as  holding  under  the 
same  right  or  title  under  which  the  partition  is  to  be  made. 
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But  it  is  held  in  that  case  that  the  court  is  not  authorized  in 
such  suit  to  pass  on  the  title  of  a  stranger  claiming  under  a 
different  title,  adverse  to  the  title  under  which  the  partition 
is  to  be  made.  It  is  further  there  held  that,  "In  matters  of 
such  nature  as  give  right  to  trial  by  jury  under  the  constitution, 
the  legislature  cannot  give  equity  jurisdiction  over  them,  and 
deprive  the  party  of  right  of  trial  by  jury  against  his  protest.*' 
In  Miller  v.  Morrison,  47  W.  Va.  664,  35  S.  E.  905,  this  ques- 
tion is  discussed  and  the  doctrine  of  Davis  v.  Settle  approved: 
See,  also,  Cresap  v.  Kemble,  **  26  W.  Va.  603;  Bright  v. 
Knight,  35  W.  Ya.  40,  13  S.  E.  63.  "A  court  of  equity  has 
no  jurisdiction  to  settle  the  title  and  bounds  of  lands  between 
adverse  claimants,  unless  the  plaintiff  has  some  equity  against 
the  party  claiming  adversely  to  him" :  Lange  v.  Jones,  5  Leigh, 
192. 

There  is  but  one  general  proposition  laid  down  in  the  books 
upon  which  it  can  be  contended  that,  in  a  case  like  this,  a  court 
of  equity  may  try  and  determine  the  question  of  title.  That  is 
the  familiar  maxim  that,  when  a  court  of  equity  has  taken  juris- 
diction for  one  purpose,  it  will  go  on  and  do  complete  justice 
between  the  parties,  even  to  the  extent  of  determining  legal 
rights.  But  this  principle  is  not  of  universal  application,  even 
if  it  be  conceded  that  jurisdiction,  as  here  used,  includes  juris- 
diction by  injunction  to  restrain  a  trespass,  which  is  doubtful, 
to  say  the  least,  inasmuch  as  the  law-writers  term  it  mere  an- 
cillary jurisdiction:  Story's  Equity  Jurisprudence,  sec.  862; 
Pomeroy's  Equity  Jurisprudence,  171.  This  maxim  and  prin- 
ciple seems  to  have  grown  out  of  the  equitable  jurisdiction  for 
purposes  of  discovery,  as  will  be  seen  from  an  examination 
of  sections  64k  to  74  of  Story's  Equity  Jurisprudence.  In  sec- 
tion 64k  it  is  said :  "In  many  cases  it  has  been  held  that,  where 
a  party  has  a  just  title  to  come  into  equity  for  a  discovery,  and 
obtains  it,  the  court  will  go  on  and  give  him  the  proper  relief, 
and  not  turn  him  round  to  the  expenses  and  inconveniences  of 
a  double  suit  at  law.  The  jurisdiction  having  once  rightfully 
attached,  it  shall  be  deemed  effectual  for  the  purposes  of  com- 
plete relief."  Discovery  seems  to  be  the  basis  of  this  whole 
doctrine.  Where  the  bill  is  for  both  discovery  and  relief, 
the  discovery,  to  give  jurisdiction,  must  be  necessary.  That 
being  true,  the  primary  or  main  purpose  of  the  bill  is  the  as- 
sertion of  an  equitable  right.  The  most  familiar  instances 
of  the  determination  by  courts  of  equity  of  legal  rights,  after 
havino-   taken    jurisdiction    upon    some    equitable    ground,    are 
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cases  of  fraud,  accident,  mistake  and  account,  all  of  which, 
under  certain  circumstances,  are  matters  of  concurrent  juris- 
diction, and,  in  almost  every  instance  of  that  kind,  discovery 
is  necessary  to  the  doing  of  complete  justice.  Mr.  Story  con- 
cludes his  discussion  of  the  subject  by  saying,  at  section  73 : 
"In  the  present  state  of  the  authorities,  however,  little  more 
can  1)6  absolutely  affirmed,  than  these  propositions:  First,  that 
in  bills  of  discovery,  seeking  relief,  if  any  part  of  the  rslicf 
sought  be  of  an  ''  equitable  nature,  the  court  will  retain  the 
bill  for  complete  relief;  secondly,  that  in  matters  of  account, 
fraud,  mistake,  and  accident,  the  jurisdiction  for  relief  will, 
generally,  but  not  universally,  be  retained  and  favored ;  and 
tiiirdly,  that  in  cases  where  the  remedy  at  law  is  more  appro- 
priate than  the  remedy  in  equity,  or  the  verdict  of  a  jury  is 
indispensable  to  the  relief  sought,  the  jurisdiction  will  either 
"be  declined,  or,  if  retained,  will  be  so,  subject  to  a  trial  at 
law."  At  section  72,  this  author  further  says:  "This  doctrine, 
however,  though  generally  true,  is  not  to  be  deemed  of  univer- 
sal application.  To  justify  a  court  of  equity  in  granting  relief, 
as?  consequent  upon  discovery,  in  cases  of  this  sort,  it  seems 
necessary  that  the  relief  should  be  of  such  a  nature  as  a  court  of 
equity  may  properly  grant  in  the  ordinary  exercise  of  its  author- 
ity. If,  therefore,  the  proper  relief  be  by  an  award  of  damages, 
which  can  alone  be  ascertained  by  a  jury,  there  may  be  a  strong 
reason  for  declining  the  exercise  of  the  jurisdiction,  since  it  is 
the  appropriate  fimction  of  a  court  of  law  to  superintend  such 
trials.  And  in  many  other  cases  where  a  question  arises  purely 
of  matters  of  fact,  fit  to  be  tried  by  a  jury,  and  the  relief  is  de- 
pendent upon  that  question,  there  is  equal  reason  that  the  ju- 
risdiction for  relief  should  be  altogether  declined ;  or.  at  all 
events,  that  if  the  bill  is  retained,  a  trial  at  law  should  be  di- 
rected by  the  court  and  relief  granted  or  withheld,  according  to 
the  final  issue  of  the  trial." 

From  this  it  is  apparent  that,  even  when  equity  jurisdiction 
attaches  for  the  purpose  of  discovery,  tliere  are  exceptions  to 
the  rule  that  the  court  will  go  on  and  determine  all  questions 
in  the  cause,  without  regard  to  whether  they  be  legal  or  equita- 
ble. And  the  decisive  test  seems  to  be  the  necessity  of  a  trial 
by  jury  of  disputed  questions  of  fact  necessary  to  the  ascertain- 
ment of  the  legal  right  involved.  As  diseoven-  belongs  to  the 
general  jurisdiction  of  equity,  and  the  jurisdiction  by  injunc- 
tion is  rather  special  in  its  nature  and  scope,  it  would  be  un- 
reasonable to  say  that,  while  the  presentation  of  the  necessity 
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of  a  trial  by  jury  will  stop  the  progress  of  the  cause  when  juris- 
diction rests  upon  discovery,  but  will  not  do  so  when  jurisdic- 
tion attaches  because  of  the  necessity  of  interference  by  injunc- 
tion to  prevent  irreparable  injury  ponding  a  determination  of 
the  primary  right  involved.  There  are  cases  in  which  ^  it  is 
said  that,  although  the  only  equitable  ground  of  jurisdiction 
was  the  necessity  of  the  exercise  of  the  restraining  power  of  the 
court  by  injunction,  equity  went  on  and  passed  upon  the  legal 
rights  of  the  litigants,  but  in  every  instance  the  case  was  one 
of  accident,  fraud,  mistake  or  account,  belonging  to  the  gen- 
eral concurrent  jurisdiction  of  equity,  and  in  no  case  has  any 
court  proceeded  so  far  as  to  hold  that,  having  taken  jurisdic- 
tion to  restrain  a  trespass  to  real  estate,  it  would  go  on  and 
determine  the  legal  title  to  the  land  when  that  was  in  dispute, 
and  a  trial  by  jury  was  necessary  by  reason  of  controverted  mat- 
ters of  fact,  such  as  possession,  boundary  and  location.  On  the 
■other  hand,  there  is  an  abundance  of  authority  hoUling  the 
contrary  doctrine.  The  only  case  in  which  the  proposition  is 
asserted  is  that  of  Bettinan  v.  Harness,  42  W.  Va.  433,  26  S. 
E.  271.  In  the  first  point  of  the  syllabus  of  that  case  it  is  as- 
serted, but  it  undoubtedly  occurred  by  inadvertence.  The  de- 
cision of  that  question  in  that  case  Avas  wholly  unnecessary.  As 
has  been  shown,  there  was  no  question  of  title  in  that  case  to 
be  decided,  nor  any  necessity  for  a  trial  by  jury. 

Turning  now  to  another  line  of  investigation,  it  is  found 
tliat.  until  recent  years,  courts  of  equity  would  not  restrain  a 
trespass  of  any  kind  upon  real  estate  in  any  case  wherein  it  ap- 
peared from  the  pleadings  tliat  there  was  controversy  about  the 
title  to  the  land.  Such  controversy  immediately  put  the  case 
out  of  the  court,  for  the  reason  that  it  belonged  to  the  jurisdic- 
tion of  the  law  courts.  In  Erhardt  v.  Boaro,  113  U.  S.  537,  5 
Sup.  Ct,  Eep.  565,  Mr.  Justice  Field  says  that  Lord  Eldon  is 
reported,  in  Pillsworth  v.  Hopton,  6  Ves.  51,  to  have  said  in 
1801  that  he  remembered  being  told  in  early  life  from  the 
bench,  ''that  if  the  plaintiff  filed  a  bill  for  an  account  and  an 
injunction  to  restrain  waste,  stating  that  the  defendant  claimed 
by  a  title  adverse  to  his,  he  stated  himself  out  of  the  court  as 
to  the  injunction."  Waste  is  in  the  nature  of  a  trespass,  it  be- 
ing an  injury  to  real  estate,  but  it  is  always  committed  by  a 
tenant  or  some  person  whose  estate  or  interest  in  the  land  is  in 
privity  with  that  of  the  complaining  party,  and  courts  of  equity 
have  always  interposed  by  injunction  to  prevent  it.  In  such 
case  there  is  no  dispute  about  the  title.     The  jurisdiction  to 
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jircvcnt  trespass  to  real  estate  by  a  stranger  or  person  claiming 
to  hold  an  adverse  title  finally  grew  out  of  the  jurisdiction  to 
prevent  ^  waste,  trespass  and  waste  both  being  injuries  to  the 
freehold  and  differing  only  in  respect  to  the  title  of  the  person 
doing  the  injury:  10  Am.  &  Eng.  Ency.  of  Law,  876;  High 
on  Injunctions.  730. 

The  ancient  rule  of  noninterference  by  courts  of  equity  with 
trespass  to  real  estate,  the  title  to  which  is  in  dispute,  has  been 
relaxed,  but  to  what  extent?  Only  to  the  extent  that  courts  of 
equity,  when  the  injury  is  such  as  tends  to  the  destruction  of 
the  property,  and  is,  therefore,  irreparable,  and  justice  requires 
that  the  act  of  trespass  be  prevented  until  the  title  can  be  de- 
termined in  a  court  of  law,  will  so  prevent  it  by  injunction. 
That  is  the  limit  set  by  the  authorities. 

In  Erhardt  v.  Boaro,  113  U.  S.  537,  5  Sup.  Ct.  Eep.  565, 
cited,  Mr.  Justice  Field,  speaking  of  the  old  rule,  says:  '^'This 
doctrine  has  been  greatly  modified  in  jnodern  times,  and  it  is 
now  of  common  practice  in  cases  where  irremediable  mischief 
is  being  done  or  threatened,  going  to  the  destruction  of  the 
substance  of  the  estate,  such  as  the  extracting  of  ores  from  a 
mine  or  the  cutting  down  of  timber,  or  the  removal  of  coal,  to 
itsue  an  injunction,  though  the  title  to  the  premises  be  in  liti- 
gation. The  authority  of  the  court  is  exercised  in  such  cases, 
through  its  preventive  writ,  to  preserve  the  property  from  de- 
struction pending  legal  proceedings  for  the  determination  of 
the  title."  High  on  Injunctions,  section  732,  says:  "The  ju- 
risdiction in  restraint  of  trcsj^iass  to  mines  is  not  an  original 
jurisdiction  of  equity,  under  wliicli  the  court  would  be  justi- 
fied in  trying  the  title  to  the  mines  themselves,  and  the  party 
aggrieved  must,  therefore,  first  establish  his  title  at  law,  or 
show  satisfactory  reason  for  not  doing  so.*"  10  American  and 
English  Encyclopedia  of  Law,  880,  say? :  "If  the  title  of  the  plain- 
tift'  is  in  dispute,  an  injunction  will  not  be  granted  previous 
to  the  determination  of  the  legal  rights  of  the  parties,  unless 
the  act  about  to  be  committed  by  the  defendant  is  of  such  a 
nature  that,  should  the  right  to  commit  it  l)e  decided  against 
]iim,  the  consequences  of  its  commission  would  be  irreparable."' 
Spelling  on  Injunctions,  section  20.  says:  "To  justify  granting 
a  preliminary  injunction,  the  plaintiff's  right  must  be  certain 
OS  to  the  law  and  the  facts."  In  section  21,  the  same  book 
says:  "It  follows  as  corollary  to  the  leading  proposition  of 
the  preceding  section  that  where  ])laintiff  seeks  equitable  relief 
hy  way  of  injunction  in  aid  of  the  legal  right,  the  court  will 
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not,  unless  such  right  is  clear,  **  declare  the  legal  right,  and 
grant  a  perpetual  injunction  founded  on  such  declaration,  but 
will  require  the  question  to  be  tried  at  law."  Tbe  same  author 
says  at  section  333,  under  the  head  of  "Protection  of  Eiparian 
and  Water  Eights" :  "In  these,  as  in  other  cases,  courts  of  equity 
will  refuse  to  assume  jurisdiction  to  try  and  determine  legal 
questions  which  are  controverted."  At  section  181,  he  says: 
"Upon  an  application  for  an  injunction  affecting  the  title  to 
real  estate,  the  proper  office  of  the  court  is  not  to  ascertain  the 
legal  existence  of  a  right,  but  solely  to  protect  the  property  un- 
til that  right  can  be  determined  by  the  tribunal  to  which  it 
properly  belongs."  This  was  no  doubt  taken  from  the  opinion 
of  Lord  Chancellor  Cottonham,  in  Harmon  v.  Jones,  1  Craig 
&  P.  301,  where  it  is  further  said:  "It  is  a  fundamental  error 
in  an  order  of  this  kind  to  assume  finally  to  dispose  of  legal 
rights,  and  not  to  confine  itself  to  protecting  the  property  pend- 
ing the  adjudication  of  those  rights  by  a  court  of  law.  I  can 
sustain  the  injunction  only  upon  the  terms  of  its  being  accom- 
panied by  some  provision  for  putting  the  question  immediately 
into  a  course  of  legal  investigation."  This  is  quoted  and  ap- 
jiroved  in  Clayton  v.  Shoemaker,  67  Md.  216,  9  Atl.  635.  A 
leading  case  is  that  of  Irwin  v.  Davidson,  38  N.  C.  (3  Ired.  Eq.) 
311,  in  which  it  is  held  that,  "when  the  plaintiff,  seeking  an 
injunction  in  such  cases  [mines,  timber  and  the  like],  claims 
to  be  the  legal  owner,  he  must  show  that  he  has  established 
his  legal  title  by  the  judgment  of  a  court  of  law ;  or  that  he  is 
prosecuting  his  suit  at  law,  and  the  injury,  which  he  will  sus- 
tain by  the  acts  of  the  defendant  before  he  can  obtain  judg- 
ment, will  be  irreparable,  and  in  the  latter  case,  the  court,  in 
continuing  the  injunction,  must  make  such  order  as  will  insure 
the  speedy  determination  of  the  suit  at  law." 

The  rule,  as  laid  down  by  this  court  in  numerous  cases,  is 
that,  to  warrant  the  interference  of  a  court  of  equity  to  restrain 
a  trespass  on  land,  two  conditions  must  coexist:  1.  The  plain- 
tiff's title  must  be  undisputed,  or  established  by  legal  adjudi- 
cation; and  2.  The  injury  complained  of  must  be  irreparable 
in  its  nature,  unless  there  exist  other  grounds  of  equity :  Cox 
V.  Douglass,  20  W.  Va.  175;  Schoonover  v.  Bright.  24  W.  A^a. 
698 ;  AYatson  v.  Perrell,  34  ^Y.  Va.  406,  12  S.  E.  724 :  Becker 
V.  McGraw,  48  W.  Va.  539,  37  S.  E.  532.  This  court  has  also 
held  in  ^^  the  following  cases  that  the  existence  of  a  contro- 
versv  as  to  title  excludes  the  jurisdiction  of  a  court  of  equity 
to  enjoin  trespass  to  real  estate:  Cox  v.  Douglass,  20  W.  A'a. 
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175;  Kemble  v.  Crcsap,  2G  W.  Va.  603;  Watson  v.  Fcrrell,,  34 
W.  Va.  406,  12  S.  E.  726;  Becker  v.  McGraw,  48  W.  Va.  539, 
37  S.  E.  532.  To  the  same  effect  is  Lange  v.  Jones,  5  Leigh, 
192. 

While  this  court  has  not  thug  far  recognized  the  modern  prac- 
tice of  preventing  irreparable  injury  by  trespass,  pending  set- 
tlement of  title  to  the  land  in  a  court  of  law,  the  great  weight 
of  authority,  both  English  and  American,  is  in  favor  of  that 
jurisdiction.  Xo  reason  is  perceived  why  it  should  not  be  ex- 
ercised in  this  state  as  well  as  elsewhere.  It  is  both  just  and 
reasonable.  Great  injury  may  result,  and  in  most  cases  would 
necessarily  result,  from  turning  the  plaintiff  away  and  refusing 
him  any  aid.  This  is  especially  true  where  the  trespass  con- 
sists of  taking  timber  or  minerals.  Actions  of  ejectment,  as 
a  rule,  proceed  slowly,  and  the  subject  matter  of  the  litigation 
would  be,  in  many  cases,  virtually  destroyed  before  a  decision 
could  be  had,  if  the  trespass  were  not  restrained  and  the  prop- 
erty thereby  preserved  during  the  pendency  of  the  suit.  Most 
of  the  cases  in  which  the  subject  matter  has  been  thus  im- 
pounded and  protected  during  the  litigation  show  that  actions 
of  ejectment  had  been  brought  and  were  pending.  But  the 
reason  underlying  the  proceeding  does  not  require  the  pen- 
dency of  such  suit.  Every  good  purpose  is  subserved  if  the 
plaintiff  shows  his  claim  of  title,  the  imminency  of  irreparable 
injury  and  his  intention  to  immediately  put  the  question  of 
title  into  a  course  of  legal  investigation  and  determination  by 
an  action  of  ejectment.  Some  of  the  cases  so  hold :  Gause  v. 
Perkins,  56  K.  C.  177,  69  Am.  Dec.  728;  Harmon  v.  Jones,  1 
Craig  &  P.  301.  Other  cases  bearing  on  the  question  are: 
Griffith  V.  Hilliard,  64  \t.  643,  25  Atl.  427;  Sluibrick  v.  Gue- 
rard,  2  Desaus.  Eq.  616;  Green  v.  Keen,  4  Md.  98;  Fulton  v. 
Harmon,  44  Md.  251;  Kinder  v.  Jones,  17  Ves.  Jr.  109;  Piper 
V.  Piper,  38  X.  J.  Eq.  81;  Duval  v.  Waters,  1  Bland  Ch.  C^Id.) 
569,  18  Am.  Dec.  350;  Johnson  v.  Hall,  83  Ga.  381,  9  S.  E. 
783. 

I'he  conclusion  resulting  from  these  aiithorities  is.  that  t1ic 
court  had  no  jurisdiction  to  pronounce  the  decree  of  the 
eighteenth  day  of  May,  1901,  dismissing  the  bill  and  thereby 
adjudicating  the  question  of  title.  The  court  should  have  sus- 
tained the  -'•^  demurrer  and  granted  leave  to  the  plaintiffs  to 
amend  their  bill.  On  their  failure  to  amend  it  should  have  dis- 
)nissed  the  bill  without  prejudice  or  for  want  of  jurisdiction. 
This  would  have  enabled  the  plaintiff's  to  have  I3ut  themselves 


Xov.  1902.]  Feeer  v.  Davis.  905 

^^'ithin  the  jurisdiction   of  the  court  to  protect  the  property 
pending  an  action  of  ejectment  to  try  the  title. 

Our  consultation  over  this  case,  however,  has  introduced  an- 
other serious  question.  While  the  court  had  no  jurisdiction 
to  pass  upon  the  question  of  title,  the  error  in  doing  so  was  in- 
duced by  the  plaintiffs  themselves.  They  brought  their  suit 
in  the  wrong  court.  Can  they  now  complain  of  the  action  of 
the  court  in  adjudicating  the  cause,  they  having  requested  it? 
To  permit  them  to  do  so  has  the  semblance  of  allowing  them 
to  take  advantage  of  their  own  wrong.  In  3  Cyclopedia,  242, 
it  is  said  that,  in  general,  "the  appellant  or  plaintiff  in  error 
will  not  be  permitted  to  take  advantage  of  errors  which  he  him- 
self commi1;ted,  or  invoked  or  induced  the  trial  court  to  commit, 
or  which  were  the  natural  consequences  of  his  own  neglect  or 
misconduct.'^  But  in  res|>ed;  to  jurisdiction  the  same  book  says, 
at  the  same  page:  "While  the  authorities  are  in  conflict,  the 
better  rule  would  seem  to  be  that,  as  consent  cannot  confer  ju- 
risdiction, a  plaintiff  against  whom  judgment  is  rendered  is 
not  estopped  to  assert,  upon  appeal  or  error,  that  the  court  to 
Vvhich  he  resorted  had  no  jurisdiction  of  the  subject  matter  of 
the  suit,  or  of  the  person  of  the  defendant."  There  are  a  few 
cases  which  seem  to  oppose  this  latter  vicAV :  Shellenbarger  v. 
Biser,  5  Neb.  195;  Lownsbury  v.  Catron,  8  Xeb.  469,  1  K.  W. 
447;  Bollong  v.  Schuyler  Nat.  Bank,  26  Neb.  281,  18  Am.  St. 
Eep.  781,  41  N.  W.  990.  But  it  is  undoubtedly  supported  by 
the  better  and  more  numerous  authorities :  See  Wildman  v. 
]{ider,  23  Conn.  172,  w^here  it  is  held  to  be  immaterial  how 
the  w^ant  of  jurisdiction  is  brought  to  the  notice  of  the  court; 
Western  Union  Tel.  Co.  v.  Taylor,  84  Ga.  408,  11  S.  E.  396; 
Bell  V.  Mudd,  28  S.  C.  313,  5  S.  E.  810;  Capron  v.  Van  Noor- 
den,  2  Cranch,  126;  United  States  v.  Huckabee  16  Wall.  414. 
In  Mansfield  etc.  Ey.  Co.  v.  Swan,  111  U.  S.  379,  4  Sup.  Ct. 
Eep,  510,  it  is  held:  "This  court  will,  where  no  motion  is  made 
by  either  party,  on  its  own  motion,  reverse  a  judgment  for  want 
of  jurisdiction,  not  only  in  any  case  where  it  is  shown  nega- 
tively that  jurisdiction  does  not  exist,  but  even  when  it  does 
not  appear  aiSrmatively  that  it  does  exist."  Mr.  Justice  Mat- 
thews delivered  the  opinion  of  the  ^^  court  in  that  case,  and  in 
it  he  reviews  numerous  decisions  of  the  court  bearing  upon  the 
Ciucstion.  The  following  extract  is  deemed  to  be  not  only  ap- 
])licablc  to  the  question  raised  here,  but  also  fairly  conclusive 
of  it :  "It  is  true  that  the  plaintiffs  below,  against  whose  objec- 
tion the  error  was  committed,  do  not  complain  of  being  preju- 
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diced  by  it ;  and  it  seems  to  be  an  anomaly  and  a  hardship  that 
the  party  at  whose  instance  it  was  committed  should  be  per- 
mitted to  derive  an  advantage  from  it;  but  the  rule,  springing 
from  the  nature  and  limits  of  the  judicial  power  of  the  United 
States,  is  inflexible  and  without  exception  which  requires  this 
court,  of  its  own  motion,  to  deny  its  own  Jurisdiction,  and,  in 
the  exercise  of  its  appellate  power,  that  of  all  other  courts  of 
the  United  States  in  all  cases  where  such  jurisdiction  does  not 
affirmatively  appear  in  the  record  on  which,  in  the  exercise  of 
that  power,  it  is  called  to  act.  On  every  writ  of  error  or  ap- 
peal the  first  and  fundamental  question  is  that  of  jurisdiction, 
first,  of  this  court,  and  then  of  the  court  from  which  the  record 
comes.  This  question  the  court  is  bound  to  ask  and  answer  for 
itself,  even  when  not  otherwise  suggested,  and  without  respect 
to  the  relation  of  the  parties  to  it.  This  rule  was  adopted  in 
Capron  v.  Van  Noorden,  2  Cranch,  126,  decided  in  1804,  on 
the  application  of  the  party  against  whom  it  had  been  rendered 
in  the  circuit  court,  for  want  of  the  allegation  of  his  own  cit- 
izenship, which  he  ought  to  have  made  to  establish  the  jurisdic- 
tion which  he  had  invoked."  In  another  place  he  quotes  the 
following  from  the  dissenting  opinion  of  Mr.  Justice  Curtis, 
in  the  Dred  Scott  Case,  19  How.  393,  concurring,  however, 
in  that  part  of  the  opinion  which  held  that  a  judgment  of  the 
circuit  court  upon  the  sufficiency  of  a  plea  in  abatement  deny- 
ing its  jurisdiction,  was  open  for  review  upon  a  writ  of  error 
sued  out  by  the  party  in  whose  favor  the  plea  had  been  over- 
ruled: "It  is  true,  as  a  general  rule,  that  the  court  will  not 
allow  a  party  to  rely  on  anything  as  cause  for  reversing  a  judg- 
ment which  was  for  his  advantage.  In  this  we  follow  an  an- 
cient rule  of  the  common  law.  But  so  careful  was  that 
law  of  the  preservation  of  the  course  of  its  courts,  that  it  made 
an  exception  out  of  that  general  rule  and  allowed  a  party  to 
assign  for  error  that  which  was  for  his  advantage,  if  it  were  a 
departure  of  the  court  itself  from  its  settled  course  of  pro- 
cedure  The  true  question  is,  not  what  ^^  either  of  the 

parties  may  be  allowed  to  do,  but  whether  this  court  will  affirm 
or  reverse  a  judgment  of  the  circuit  court  on  the  merits,  when 
it  appears  on  the  record,  by  a  plea  to  the  jurisdiction,  that  it  is 
a  case  to  which  the  judicial  power  of  the  United  States  does 
not  extend.  The  course  of  the  court  is,  when  no  motion  is 
made  by  either  party,  on  its  motion,  to  reverse  such  judgment 
for  want  of  jurisdiction,  not  only  in  cases  where  it  is  ?hown, 
negatively,  by  a  plea  to  the  jurisdiction,  that  jurisdiction  docs 
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not  exist,  but  even  when  it  does  not  appear  affirmatively    that 
it  does  exist." 

ISTor  will  the  authorities  bear  out  the  suggestion  that,  a?  the 
question  is  one  of  procedure,  whether  the  remedy  is  at  law  or. 
in  equity,  and  both  law  and  equity  jurisdiction  are  exercised  by 
the  same  court,  a  different  rule  must  be  applied.  In  Thompson 
V.  Railroad  Companies,  6  Wall.  134,  the  sole  ground  of  want  of 
jurisdiction  was,  that  the  plaintiffs  had  brought  their  suit  in 
equity  upon  a  legal  demand,  and  the  court  reversed  the  decree 
and  remanded  the  cause  with  directions  to  dismiss  the  bill 
without  prejudice.  Point  1  of  the  syllabus  reads  as  follows: 
"Though  usually  where  a  case  is  not  cognizable  in  a  court  of 
equity,  the  objection  must  be  interposed  in  the  first  instance, 
yet  if  a  plain  defect  of  jurisdiction  appears  at  the  hearing  or  on 
appeal,  the  court  will  not  make  a  decree."  See,  also,  Barney  v. 
Baltimore  City,  6  Wall.  280,  a  very  similar  case.  These  cases 
do  not  bear  directly  upon  the  question  now  under  discussion, 
but  they  show  that  the  question  is  one  of  jurisdiction  and  not 
one  of  mere  procedure.  While  law  and  equity  are  administered 
by  the  same  judge,  he  presides  over  two  different  forums,  and 
his  court  of  equity  is  as  powerless  to  take  cognizance  of  an 
action  at  law  as  if  the  two  courts  were  presided  over  by  two 
different  judges. 

If  the  distinction  between  the  functions  and  powers  of  courts 
of  equity  and  courts  of  law  is  to  be  preserved,  the  same  reason- 
ing and  the  same  principle  must  be  applied  here,  or  parties  liti- 
gant, upon  one  pretext  or  another,  are  to  be  permitted  to  deter- 
mine for  themselves,  by  consent,  conduct,  or  otherwise,  the  ex- 
tent of  the  jurisdiction  of  courts  of  equity,  and  break  down  and 
destroy  the  barriers  which  have  been  set  up  for  the  purpose  of 
separating  the  jurisdiction  of  courts  of  equity  from  the  jurisdic- 
tion of  courts  of  law.  Xo  man  can  tell  either  the  extent  to  *^ 
which  that  would  be  done  or  enumerate  the  evils  which  might 
flow  from  it.  By  permitting  it  in  this  instance,  the  great  con- 
stitutional right  of  trial  by  jury  is  obliterated.  In  reply  to 
this,  it  may  be  said  that,  even  in  an  action  of  ejectment,  a  jury 
may  be  waived  by  the  parties.  That  is  true,  but  in  such  case 
it  is  done  deliberately  and  in  a  regular  and  orderly  manner. 
Here,  it  is  done  irregularly  and  indirectly  by  the  court  and 
counsel,  and  probably  without  the  plaintiffs  having  been  ap- 
prised of  the  waiver.  Such  waiver  in  a  court  of  law  is  made  in 
a  court  having  jurisdiction  of  the  cause.  Here,  it  is  made  in- 
directly in  a  court  having  no  jurisdiction  of  the  subject  matter. 
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This  distinction  must  be  borne  in  mind.  If  tlie  plaintiff  takes 
Lis  cause  into  a  proper  forum,  but  in  an  irregular  manner,  and 
( rrors  are  committed  against  him  or  in  his  favor,  by  reason  of 
his  own  mistakes,  negligence  or  misconduct,  he  cannot  com- 
plain. But  it  is  illogical  to  say  that  the  same  result  must  fol- 
low when  he  erroneously  takes  his  case  into  a  court  which  has 
no  jurisdiction  of  it,  no  power  to  hSar  and  determine  it.  He 
cannot  confer  upon  the  court  that  power  which  it  has  not.  His 
inability  to  complain  of  his  own  wrong  confers  no  additional 
authority  upon  the  court.  This  view  is  strengthened  by  the 
decisions  of  our  own  court  which  holds  in  two  cases,  exactly 
like  this  one,  that,  "^'if  the  court  has  no  jurisdiction,  it  will  dis- 
miss a  bill  on  the  hearing,  although  there  was  no  demurrer  to 
the  bill"' :  Cresap  v.  Kemble,  26  W.  Va.  603 ;  Watson  v.  Ferroll, 

34  W.  Va.  406,  12  S.  E.  724.     In  Ohio  Eiver  Ey.  Co.  v.  Gibbens, 

35  W.  Va.  57,  12  S.  E.  1093,  this  court  expressly  held  that  con- 
sent of  parties  cannot  give  jurisdiction,  and  dismissed  tlie  bill 
for  want  of  equity  jurisdiction. 

From  these  authorities  it  is  clear  that  the  decree  oi  May  18, 
1901,  must  be  reversed,  although  the  plaintiffs  do  not  urge 
reversal  on  the  ground  of  want  of  jurisdiction.  They  insist 
that  the  court  had  jurisdiction,  but  decided  erroneously  against 
them.  They  complain  of  the  decree.  But  it  is  the  duty  of  this 
court,  on  its  own  motion,  to  correct  excess  of  jurisdiction  on- 
the  part  of  the  lower  court.  Hence  the  decree  of  dismissal 
must  be  reversed,  the  demurrer  to  the  bill  sustained,  leave 
granted  to  the  plaintiffs  to  amend  their  bill,  and  the  cause 
remanded.  The  discharge  of  the  receiver  and  dissolution  of  the 
injunction  by  the  final  decree  were  proper  and  in  these  respects 
^^  only  it  is  affirmed.  An  appeal  was  taken  from  an  order 
made  on  the  first  day  of  December,  1900,  appointing  a  receiver. 
From  what  has  been  said  that  order  w^as  erroneous,  but  the 
error  was  corrected  by  the  order  of  May  18,  1901,  setting  aside 
the    order   appointing   the   receiver. 

^^  hile  the  plaintiff's  obtain  the  advantage  of  a  reversal  of  the 
decree  of  May  18,  1901,  they  are  not  the  parties  substantially 
prevailing  wdthin  the  meaning  of  the  statute  giving  cost  tn  the 
]*arty  so  prevailing.  In  ]\[ansfield  etc.  E.  E.  v.  Swan,  111  IJ.  S. 
;')79,  4  Sup.  Ct.  Eep.  510,  vdiich  was  almost  exactly  like  this 
one,  Mr.  Justice  Matthews  said  :  "In  the  present  case,  the  writ 
of  error  is  not  dismissed  for  want  of  jurisdiction  in  this  court; 
on  the  contrary,  the  jurisdiction  of  the  court  is  exercised  in  re- 
\er?]ng  the  judgment  for  want  of  jurisdiction  in  the  circuit 
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court;  and  although,  in  a  formal  and  nominal  sense,  the  plain- 
tijTs  in  error  prevail  in  obtaining  a  reversal  of  a  judgmeni 
against  them,  the  cause  of  that  reversal  is  their  own  fault  in 
iijvoking  a  jurisdiction  to  which  they  had  no  right  to  resort,  and 
its  effect  is  to  defeat  the  entire  proceeding  which  they  originated 
v.iid  have  prosecuted.  In  a  true  and  proper  sense,  the  plaintiffs 
m  error  are  the  losing  and  not  the  prevailing  party,  and  this 
court  having  jurisdiction  upon  their  writ  of  error  so  to  deter- 
mine, and  in  that  determination  being  compelled  to  reverse  the 
judgment,  of  which,  on  other  grounds,  they  complain,  although 
denying  their  right  to  be  heard  for  that  purpose,  has  jurisdic- 
tion also,  in  order  to  give  effect  to  its  judgment  upon  the  whole 
case  against  them,  to  do  what  justice  and  right  seem  to  require, 
by  awarding  judgment  against  them  for  the  costs  that  have 
accrued  in  this  court":  See,  also.  Assessors  v.  Osborne,  9  Wall. 
567 ;  ]\rontalet  v.  Murray.  4  Cranch,  46 ;  Burham  v.  Eangelev, 
2  Wood  &  M.  417,  Fed.'Cas.  No.  2177. 

Hence,  although  the  decree  is  reversed  at  the  instance  of  the 
plaintiffs,  the  costs  in  this  court  must  be  decreed  against  them. 

Eeversed  and  remanded. 

Mr.  Justice  Brandon  dissented  and  stated  that  in  his  opinion  a 
court  of  equity  having  jurisdiction  to  enjoin  irreparable  damage  by- 
trespass  as  between  adverse  and  conflicting  claimants  to  land,  also 
had  jurisdiction  to  retain  and  adjudicate  the  whole  case,  and  to  try 
and  decide  upon  the  conflicting  titles  and  make  a  final  decree,  when 
the  question  as  to  the  right  of  title  is  not  aiready  before  a  law  court 
for   determination. 

"But  we  do  not  find  it  indispensable  to  decide  this  questinn  of  the 
right  of  equity  to  retain  jurisdiction  for  full  relief  as  to  cases  gen- 
erally, because  in  thia  particular  case  we  may  say  that  the  circuit 
court  did  not  err,  as  against  the  plaintiffs,  in  decreeing  against  them 
on  the  whole  of  the  case,  and  for  the  following  reasons:  The  piaintitts 
chose  the  equity  court  for  full  relief,  not  merely  for  injunction  until 
title  could  be  tried  at  law.  They  set  up  their  title  in  the  bill  and 
say  that  the  defendants  claim  under  another  title  from  the  Ross 
heirs,  and  say  that  that  title  is  bad  and  their  own  good,  and  place 
the  two  titles  before  the  court  for  adjudication,  and  ask  that  the  de- 
fondants  be  enjoined  because  their  title  is  bad,  and  that  of  the  plain- 
tiffs good,  and  pray  that  title  be  vested  in  them  by  decree  of  the 
court.  This  could  only  be  done  by  decree  on  the  merits.  Now,  if 
the  decree  had  been  against  the  defendants,  they  could  raise  thiy 
question  of  jurisdiction;  but  the  case  is  different  with  the  plnintiifs. 
They  cannot  choose  the  equity  court,  resist  the  demurrer  of  the  de- 
fendants raising  the  question  of  jurisdiction,  have  that  demurrer 
overruled  and  thus  ask  the  court  to  go  on,  and  have  the  benefit   of 
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their  position  thus  taken  by  having  the  court  to  give  them  the  benefit 
of  jurisdiction  for  full  hearing  and  compel  the  defendants  to  fight 
them  throughout,  and  then,  when  the  decree  is  against  them,  take  the 
inconsistent  position  that  the  court  had  no  jurisdiction,  but  after 
hearing  the  case  on  its  merits  should  have  reserved  right  to  compel 
the  defendants  to  go  through  another  suit  in  a  court  of  law  on  the 
very  same  facts.  Plaintiffs  had  the  benefit  of  the  suit  to  try  the  title 
to  the  prejudice  of  the  defendants  in  time  and  co^s. " 


An  Injunction  will  not  be  granted  to  restrain  a  trespasser  merely 
because  he  is  such:  Deegan  v.  Neville,  127  Ala.  471,  85  Am.  St.  Kep. 
137,  29  South.  173.  But  continued  trespasses  may  be  enjoined:  Bos- 
ton etc.  E.  E.  V.  Sullivan,  177  Mass.  230,  83  Am.  St.  Eep.  275,  58  i\. 
E.  689;  New  York  etc.  E.  E.  Co.  v.  Scovill,  71  Conn.  136,  71  Am.  St. 
Rep.  159,  41  Atl.  246;  Garvey  v.  Long  Island  E.  E.  Co.,  159  N.  Y. 
323,  70  Am.  St.  Eep.  550,  54  N.  E.  57;  where  the  remedy  at  law  is 
inadequate:  Lembeck  v.  Nve,  47  Ohio  St.  336,  21  Am.  St.  Eep.  828, 
24  N.  E.  686;  Port  of  Mobile  v.  Louisville  etc.  E.  E.  Co.,  84  Ala.  115, 
5  Am.  St.  Eep.  342,  4  South.  106.  A  trespass  in  digging  mineral  or 
mining  may  be  restrained:  See  Bracken  v.  Preston,  1  Pinn.  (Wis.) 
584,  44  Am.  Dec.  412;  note  to  Jerome  v.  Eoss,  11  Am.  Dec.  501.  But 
compare  Charticrs  Block  Coal  Co.  v.  Mellon,  152  Pa.  St.  286,  34  Am. 
St.  Ec-p.  645,  25  Atl.  597. 

An  Injvnction  to  Restrain  a  trespass  will  not  ordinarily  issue  if  th© 
title  to  the  property  is  in  dispute.  A  court  of  equity  has  no  juris- 
diction to  settle  the  title  and  boundaries  of  land  where  the  plaintiii" 
has  no  equity  against  the  party  who  is  holding  it:  Note  to  Smith  v. 
Gardner,  53  Am.  Eep.  347.  And  yet  the  defendant  will  not  he  al- 
lowed to  defeat  the  plaintiff's  right  by  merely  denjang  his  title.  A 
temporary  injunction  may  therefore  be  allowed,  where  the  case  is  ur- 
gent, until  the  right  can  be  adjudicated,  when  the  plaintiff  makes 
out  a  strong  prima  facie  case:  Note  to  Jerome  v.  Eoss,  11  Am.  Doc. 
506. 

Jurisdiction  of  the  subject  matter  of  a  suit  cannot  be  conferred  by 
consent,  nor  can  the  want  thereof  be  waived:  Conant  v.  Deep  Creek 
etc.  Irr.  Co.,  23  Utah,  627,  90  Am.  St.  Eep.  721,  66  Pac.  188. 


FEEER  V.  DAVIS. 

[52  W.  Ya.   35,  43  S.  E.   172.] 

RECEIVERS.— Valid  Title  in  an  Ejectment  Suit  is  essential, 
and  even  that  is  not  of  itself  sufficient  to  authorize  the  appoint- 
ment of  a  receiver,     (p.  911.) 

RECEIVERS — Ejectment  in  Equity.— In  a  suit  involving  a 
contest  between  conflicting  titles,  a  receiver  cannot  be  appointed  to 
take  possession  from  the  defendant,  when  the  right  is  doubtful,  and 
no  danger  as  to  the  security  of  the  party  plaintiff  is  alleged,  and 
no   special  circumstances   are  shown   to   exist,     (p.   911.) 

RECEIVERS— Conflicting  Titles.— It  does  not  follow  that  be- 
cause ar.  injunction  may  be  granted  to  stay  irreparable  damage  by 
the  defendant  until  decision  can  be  reached,  a  receiver  will  he  ap- 
pointed to  de])rive  him  while  in  ])ossessi()n  under  color  of  title  of 
his  advantage,  and  more  especially  to  work  his  land  and  charge 
it  with  a  lien  for  expenditures,     (p.  912.) 
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The  facts  in  this  case  are  shown  by  the  case  of  Freer  v.  Davis^j 
52  W.  Va.  1,  ante,  p.  895,  43  S.  E.  164, 

V.  B.  Archer,  S.  Eobinson  and  W.  Beard,  for  the  appellants. 

E.  Maxwell,  T.  E.  Davis,  C.  W.  Lynch,  H.  Adams  and  Mr. 
Horner,  for  the  appellee. 

^^  BEANNON,  J.  I  refer  to  another  opinion  in  another 
appeal  in  this  same  case  for  the  nature  of  the  case,  decided  this 
term.  By  an  order  made  the  3d  of  January,  1901,  a  receiver 
was  appointed  to  take  from  the  defendants  the  possession  of 
the  fifty-eight  acres  of  land  involved  in  this  suit,  and  to  drill 
wells  and  take  oil  and  gas  from  the  land,  and  the  defendants 
appeal.  When  the  order  for  a  receiver  was  made,  the  case  was 
not  in  the  condition,  as  to  its  merits,  in  which  it  was  at  the  time 
of  the  final  decree  considered  upon  the  other  appeal. 

A  valid  title  in  a  suit  to  recover  land  is  essential,  and  even 
that  is  not  of  itself  sufficient  to  authorize  the  appointment  of 
a  receiver :  Beach  on  Receivers,  sec.  70.  This  case  is  what  I  may 
term  an  ejectment  in  equity,  purely  a  land  suit,  a  contest  be- 
tween two  conflicting  titles,  without  the  least  show  of  any  pe- 
culiar equities  of  one  as  against  the  other  calling  for  a  receiver, 
and  the  section  just  cited  says  that  in  such  a  case  a  receiver  will 
not  be  appointed  to  take  possession  from  the  defendant.  So  in 
Sengfelder  v.  Hill,  16  Wash.  355,  58  Am.  St.  Rep.  36,  47  Pac. 
757.  Surely  one  will  not  be  appointed  in  that  class  of  cases, 
unless  special  circumstances  exist.  It  will  not  be  done  where 
the  right  is  doubtful,  and  no  case  of  danger  as  to  security  of  the 
party  is  alleged:  Beach  on  Receivers,  sec.  68.  Same  work  (sec- 
tion 5)  says  adequate  remedy  at  law  will  defeat  the  applica- 
tion. In  section  47  we  are  told  that  the  appointment  deprives 
one  in  possession  of  his  possession,  and  is  to  be  exercised  with 
unusual  caution  and  only  for  preventing  manifest  wrong  im- 
minently impending.  Mere  litigation  as  to  title  will  not  call 
for,  but  will  deny  it,  unless  special  circumstances  are  shown. 
The  mere  production  of  oil,  without  insolvency,  or  some  special 
reason  will  not  justify  a  receiver. 

The  order  appointing  a  receiver  not  only  authorized  the  drill- 
ing of  wells  upon  the  leasehold  land  of  the  defendant  lessees, 
but  authorized  the  receiver  to  borrow  money  to  do  so,  and  made 
it  a  charge  on  the  leasehold  estate.  It  docs  not  seem  to  me  that 
the  mere  danger  that  oil  might  be  drained  from  the  land  in 
question  by  wells  on  the  adjacent  land  would  alone  justify  the 
appointment  ^'  of  a  receiver ;  and,  more  still,  would  not  justify 
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the  borrowing  of  money  to  the  destruction  of  the  defendant's 
property.  We  do  not,  at  any  rate,  think  that  a  ease  proper  for 
fcuch  a  severe  and  drastic  order  was  presented  by  the  case.  By 
no  means  does  it  follow  that  because  an  injunction  will  be 
granted  to  stay  irreparable  damage  by  defendants  until  decision 
of  title  a  receiver  will  be  appointed  to  deprive  one  in  possession 
under  color  of  title  of  his  advantage,  and  more  especially  to 
work  his  land  and  charge  it  with  a  lien  for  expenditures. 

"The  power  of  courts  of  equity  to  continue  a  business  under  a 
receiver,  and  to  make  his  charges  and  expenses  a  charge  u])on 
the  property,  must  be  exercised  with  great  caution" :  Makeel  v. 
Hotchkiss,  190  111.  311,  83  Am.  St.  Eep.  131.  61  ^.  E.  524. 

I  grant  that  where  a  business  is  that  of  a  "going  concern, 
as  a  railroad,  and  the  interests  require  that  it  be  continued  a 
"going  concern,"  the  receiver  may  be  authorized  to  keep  the 
business  going,  and  may  charge  the  outlay  beyond  revenue  upon 
the  very  body  of  the  property:  Knickerbocker  v.  McKindley 
Coal  etc.  Co.,  172  111.  535,  64  Am.  St.  Eep.  54,  50  K  E.  330 ; 
note  to  Green  v.  Coast  Line  E.  E.  Co.,  54  Am.  St.  Eep.  409. 
But  I  do  not  see  that  the  same  rule  applies  where  it  is  not  a 
"going  concern."  This  law  w^ould  not  justify  boring  new  oil 
wells.  There  were  no  producing  wells  at  the  date  of  the  ap- 
pointment. 

Eeversed. 


The  Appointment  of  a  Kcceiver  iu  an  action  of  ejectment  is  con- 
sidered in  the  nionographic  note  to  Cameron  v.  Groveland  imp.  Co., 
72  Am.  St.  Eep.  68,  69.  A  reference  to  this  note  will  show  that 
ordinarily  a  receiver  will  not  be  appointeil  pending  such  an  action, 
though  his  appointment  may  be  justilied  by  the  circumstances  of 
some  cases. 


COLLIXS  V.  FEATHEE. 

I  52  W.  Va.  107,  43  S.  E.  3L'3.] 

WILLS— Bequest  When  Held  per  Capita.— If  bequest  is  made 
to  a  person,  and  to  the  children  of  another,  or  to  a  person  described 
as  standing  in  a  certain  relation  to  the  testator,  and  to  the  children, 
cf  another"  person  standing  in  the  same  relation,  the  general  rule 
is  that  the  legatees  take  per  capita  and  not  per  stirpes,     (p.  914.) 

WILLS.— If  a  Bequest  Is  Made  to  One  or  More  Persons  Liv- 
ing, and  to  the  Children  of  Another  Who  is  Dead,  whatever  may  bo 
the 'relations  of  the  parties  to  each  other,  the  legatees  will  take  per 
capita,  unless  it  clearlv  appears  from  the  context,  or  some  clause  m 
the  will,  or  from  competent  extrinsic  evidence  that  the  testator  in- 
tended the  distribution  of  the  bequest   to  be  per  stirpes,     (p.  921.) 
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E.  A.  Sincell,  P.  J.  Crogan  and  A.  J.  Kelsoe,  for  the  ap- 
pellants. 

N.  J.  Fortney  and  A.  G.  Dayton,  for  the  appellees. 

108  POFFEXBARGER,  J.  The  only  question  brought  up 
on  this  appeal  is  the  construction  of  the  fourth  clause  of  the 
will  of  Joseph  Feather.  It  arises  upon  a  hill  to  surcharge  and 
falsify  a  settlement  made  by  the  executors  of  the  will.  Upon 
that  bill  the  court  decreed  a  distribution  per  stirpes  of  the 
residuum  of  the  personal  estate,  disposed  of  by  said  fourth 
clause.  Insisting  that  said  distribution  should  have  been  per 
capita,  the  plaintiffs  have  appealed  from  the  decree. 

The  testator  died  July  1,  1896,  owning  a  large  amount  of 
property,  both  real  and  personal,  leaving  surviving  him  Lydia 
Feather,  his  widow,  Michael  E,  Feather,  J.  Wesley  Feather, 
Mary  J,  Falkenstein  and  Margaret  Michael,  his  surviWng  chil- 
dren; Rebecca  F.  Feather,  widow  of  his  deceased  son,  John  H. 
Feather,  Xitia  Berry,  wife  of  W,  H.  Berry,  and  Dessie  Feather, 
children  of  said  John  H.  Feather,  deceased;  Flora  Collins, 
Norma  Cuppett,  Dora  Jenkins,  Maud  M.  Leighton,  Charles  H. 
Cale,  Blanche  Cale,  Josie  Cale,  and  Lizzie  Cale,  children  of 
Sarah  Cale,  deceased,  who  was  a  daughter  of  the  testator.  These 
children  of  Sarah  Cale,  deceased,  were  plaintiffs  below,  and  are 
the  appellants  here. 

By  his  will  made  on  the  sixteenth  day  of  December,  1895,  the 
testator  provided  in  the  first  clause  for  the  payment  of  his  debts 
and  funeral  expenses;  in  the  second  he  devised  certain  real 
estate,  and  bequeathed  one  thousand  dollars  out  of  his  personal 
estate  to  his  son,  Michael  E.  Feather;  in  the  third  he  devised 
*^^  certain  other  real  estate  to  his  other  son,  J.  W.  Feather ;  in 
the  fifth  he  devised  to  his  granddaughter,  Xitia  Berry,  a  one- 
half  interest  in  the  house  and  lot  where  testator  resided;  in  the 
sixth  he  devised  to  his  daughter  in  law,  Rebecca,  widow  of  his 
deceased  son,  J.  H.  Feather,  and  her  daughter,  Dessie  Feather, 
his  one-half  interest  in  the  Forman  farm,  on  which  they  then 
resided ;  and  in  the  seventh  he  required  his  son,  J.  W.  Feather, 
to  provide  for,  and  take  care  of,  his  widow,  and  made  his  failure 
to  do  so  a  condition  subsequent  upon  which  his  said  son  should 
forfeit  the  devise  to  him  in  favor  of  his  mother,  testator's 
widow. 

By  the  fourth  clause  he  disposed  of  the  residuum  of  his  per- 
sonal estate,  as  follows :  "^"T  will  and  bequeath  that  after  all  the 
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bequests  of  this,  my  last  will,  is  complied  with,  that  the  re- 
mainder of  my  personal  property  be  equally  divided  between  my 
cliildren  and  grandchildren  of  my  daughter  Sarah,  who  was 
m.arried  to  Henry  E.  Cale;  to  my  daughter  Mary  Jane,  now 
married  to  Ethbell  Falkenstein;  my  daughter  Margaret,  now 
married  to  Joseph  Michael,  J.  W,  Feather  and  Michael  Feather, 
I  will  and  bequeath  that  my  two  daughters,  Margaret  Jklichael 
and  Mary  Jane  Falkenstein,  each  receive  one  thousand  dollars 
apiece  out  of  my  personal  property,  before  the  above  last-named 
division  is  made." 

On  the  eleventh  day  of  January,  1896,  by  a  codicil,  he  gave 
certain  property  to  his  wife,  as  an  additional  provision  for  her, 
including  a  one-half  interest  in  a  house  and  lot,  for  her  natural 
life,  and  after  her  death  to  the  said  Nitia  Berry.  This  codicil 
concluded  as  follows :  "My  personal  property  not  provided  for 
above,  I  will  that  the  same  be  sold  and  the  proceeds  arising 
therefrom  to  be  equally  divided  among  my  said  heirs  above 
named,  after  said  bequests  above  stated  are  complied  with." 
By  another  codicil,  made  on  the  same  day,  he  named  his  sons, 
J.  W.  Feather  and  M.  E.  Feather,  to  be  the  executors  of  his 
will. 

The  appellants  insist  upon  the  rule  that,  where  a  devise  or 
bequest  is  made  to  a  person  and  the  children  of  another,  or  to 
a  person  described  as  standing  in  a  certain  relation  to  the  testa- 
tor, and  the  children  of  another  person  standing  in  the  same  re- 
lation, as  to  "my  son  A  and  the  children  of  my  son  B,"  the 
devisees  take  per  capita,  A  taking  only  a  share  equal  to  that  of 
**^  each  of  the  children  of  B.  This  principle  is  stated  in  2 
Jarman  on  Wills,  fifth  American  edition.  756.  whore  numerous 
authorities  are  cited  in  support  of  it.  All  the  cases  there  cited  are 
from  the  English  reports,  but  at  page  671  there  is  a  long  line 
of  American  cases  to  the  same  effect,  among  which  are  Brewer  v. 
Opie,  1  Call,  212;  Crow  v.  Crow,  1  Leigh,  74;  McMaster  v.  Mc- 
]\raster,  10  Graft.  275,  decided  by  the  court  of  appeals  of  Vir- 
ginia. In  2  ]\Iinor's  Institutes,  third  edition,  1062,  the  same 
A^irginia  cases  are  cited,  and  this  author  states  the  proposition 
in  the  following  language:  "In  like  manner,  as  a  general  rule, 
in  a  devise  or  bequest  to  several  persons,  in  terms  indicating 
that  they  are  to  take  equally  as  tenants  in  common,  they  take 
per  capita;  and  the  same  rule  prevails  whether  the  devise  or 
bequest  is  to  one  who  is  living,  and  the  children  of  another  wlio 
is  dead;  and  that  without  regard  to  the  relation  of  the  parlie^ 
to  each  other." 
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For  the  appellees  it  is  insisted  that  the  weight  of  American 
authority  is  against  this  rule,  and,  owing  to  the  principle  of 
equality  imbedded  in  our  law  of  descents  and  distribution,  thus 
abolishing  the  favoritism  shown  by  the  English  law  to  the 
eldest  son  under  the  right  of  primogeniture,  there  is  a  presump- 
tion in  favor  of  equality  which  impels  the  courts  to  so  con- 
strue such  bequests  as  the  one  under  consideration  here  that 
the  beneficiaries  will  take  per  stirpes.  The  rule  of  construction 
contended  for  is  stated  by  Blandford,  J.,  in  Frazer  v.  Dillon, 
*S  Ga.  474,  3  S.  E.  695,  as  follows:  "In  the  absence  of  anything 
in  the  will  to  the  contrary,  the  presumption  is,  that  the  ancestor 
intended  that  his  property  should  go  where  the  law  carries  it; 
it  is  supposed  to  be  the  channel  of  natural  descent.  To  inter- 
rupt or  disturb  this  descent,  or  direct  it  in  a  different  course, 
sliould  require  plain  words  to  that  effect.  He  cites  Wright  v. 
Hicks,  12  Ga.  163,  56  Am.  Dec.  451;  Fenner  v.  Payne,  81 
X.  Y.  281;  Lyon  v.  Acker,  33  Conn.  222;  Brenneman's  Appeal, 
40  Pa.  St.  115.  The  same  proposition  is  laid  down  in  Fissell's 
Appeal,  27  Pa.  St.  55,  in  the  following  terms:  "In  constru- 
ing devises  or  bequests  in  favor  of  the  next  of  kin,  the  court 
has  regard  to  the  legal  and  customary  principles  governing  the 
descent  and  distribution  of  estates  which  is  according  to  classes, 
and  is  presumed  to  be  the  intention  of  a  testator,  unless  the  con- 
trary appears."  This  is  quoted  in  Eoss  v.  Kiger,  42  W.  Va.  402, 
412,  26  S.  E.  193,  196.  There,  Balcom  v.  Haynes,  14  Allen, 
205,  and  ^^*  Holbrook  v.  Harrington,  16  Gray,  102,  are  also 
cited.  Such  seems  to  have  been  the  rule  applied  in  Lett  v. 
Thompson,  36  S.  C.  38,  15  S.  E.  278,  and  in  White  v.  Holland, 
92  Ga.  216,  44  Am.  St.  Pep.  87,  18  S.  E.  17. 

Undoubtedly,  there  is  such  a  rule  of  construction  as  is  men- 
tioned in  these  cases.  But,  ordinarily,  the  courts  apply  it  under 
restriction^  and  in  some  of  the  cases  just  mentioned  it  may 
have  been  carried  rather  beyond  the  limits  originally  prescribed 
to  it.  In  note  18,  page  619,  of  Jannan  on  Wills,  it  is  said :  "It 
may  be  added  that  a  gift  is  often  made  by  will  to  the  heirs  of 
another.  In  these  cases  a  distinction  as  to  the  proportions 
taken  will  depend  upon  whether  the  ancestor  be  living  or  dead 
at  the  time  of  testator^s  death.  In  the  former  case  his  heirs 
will  take  per  stirpes ;  in  the  latter  per  capita :  2  Preston  on 
Estates,  21-26;  2  Ecdfield  on  Wills,  34."  At  the  end  of  the 
note  it  is  further  stated  that  "the  rule  may  be  considered  as 
established  that,  in  a  devise  to  heirs,  'the  law  presumes  testator's 
intention  to  be  that  they  shall  take  as  heirs  would  take  by  the 
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rules  of  descent/  "  citing  a  number  of  decisions  of  reputal)le 
American  courts.  It  is  to  be  noticed  here  that  in  the  devises 
and  bequests  to  which  this  rule  of  construction  is  applied  the 
technical  term  'Tieirs"  is  used,  and  not  the  word  "children," 
found  in  the  clause  now  under  consideration.  In  Lott  v. 
Thompson,  36  S.  C.  38,  15  S.  E.  278,  the  word  "heirs"  was 
used  in  reference  to  persons  whose  ancestor  was  living,  and  who, 
by  reason  thereof,  would  have  taken  per  stirpes  under  this  rule. 
As  falling  under  it,  the  case  of  Hoxton  v.  Griffiths,  18  Gratt. 
574,  is  cited.  A  careful  reading  of  the  opinion  in  that  case 
will  show  that  the  court  found  that  the  testator,  by  other 
clauses  of  his  will,  had  expressed  the  intent  that  there  should 
be  a  stirpital,  and  not  a  per  capita,  division.  Hence,  it  seems 
to  be  an  erroneous  classification.  Eoss  v.  Kiger,  42  W.  Va. 
402,  26  S.  E.  193,  recently  decided  by  this  court,  and  in  which 
the  testatrix  disposed  of  the  residuum  of  her  estate  by  direct- 
ing it  "to  be  equally  divided  between  my  heirs  and  my  hus- 
band's heirs,"  falls  within  the  terms  of  the  rule  of  presump- 
tion above  referred  to.  The  distinction  between  the  use  of  the 
word  "heirs"  and  the  word  "children"  is  a  most  important 
one,  and  cannot  safely  be  overlooked  in  the  construction  of 
wills.  "Like  all  other  legal  terms,  the  word  'heir,'  when  unex- 
plained and  uncontrolled  by  the  context,  must  be  interpreted 
^^^  according  to  its  strict  and  technical  import,  in  which  sense 
it  obviously  designates  the  person  or  persons  appointed  by  law 
to  succeed  to  the  real  estate  in  case  of  intestacy" :  2  Jarman  on 
Wills,  585.  2  Minor's  Institutes,  at  page  1064,  says:  "If  the 
testator  uses  legal  or  technical  phrases  only,  his  intention  should 
be  construed  by  legal  rules;  and  if  he  uses  common  words,  his 
intention  should  be  regulated  according  to  the  common  under- 
standing thereof.  But  whilst  technical  words  are  presumed  to 
be  used  according  to  their  technical  signification,  unless  the 
contrary  appears  (for  the  courts  have  no  right  to  suppose  that 
the  party  did  not  understand  the  meaning  of  tha  words  em- 
ployed, or  that  he  did  not  mean  what  the  words  properly  im- 
port) ;  yet  where  other  expressions  are  used  in  conjunction  with 
such  technical  words,  which  plainly  indicate  what  the  intention 
was,  and  that  it  was  not  in  accordance  with  the  technical  signifi- 
cation, the  intention  will  control  the  legal  operation  of  the 
words." 

It  is  also  very  well  settled  that,  in  endeavoring  to  ascertain 
what  the  intention  of  the  testator  was,  his  intention  beino-  ac- 
knowledged upon  all  hands  to  be  the  true  test  and  proper  guide 
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in  determining  the  meaning  of  the  will,  the  courts  will  take 
into  consideration  the  circumstances  surrounding  the  testator  at 
the  time  he  made  the  will,  or  in  view  of  which  he  made  it,  the 
nature  and  value  of  his  estate,  and  the  relations  which  he  sus- 
tained to  the  persons  to  whom  his  property  is  given.  An  exam- 
ination of  the  decisions  construing  testamentary  clauses  like 
and  similar  to  the  one  now  under  consideration  shows  that 
this  extrinsic  evidence  has  been  given  great  weight  in  some  of 
them  at  least.  A  striking  example  of  this  is  Hamlett  v.  Ham- 
lett,  13  Leigh,  350,  in  which,  unfortunately,  the  opinion  show- 
ing the  reasoning  of  the  court  in  a^ri^^ng  at  the  decision  was 
mislaid  and  never  reported.  But  the  syllabus  and  the  argu- 
ment of  counsel  reported  clearly  shows  tliat  what  is  here  said 
of  it  is  true.  The  clause  construed  there  reads  as  follows: 
'"'My  desire  is,  that  after  the  decease  of  my  wife,  the  whole  of 
my  estate,  except  the  part  hereinbefore  disposed  of,  may  be 
divided  in  manner  and  form  following,  viz. :  equally  among 
James  Hamlett,  Mary  Jeifress,  Patsey  Wilson,  Xancy  Jeffress, 
Narcissa  Jeffress,  the  children  of  my  son  George  Hamlett  and 
Lucy,  his  wife,  the  children  of  my  daughter  Elizabeth  Averett, 
^^^  the  children  of  my  son  Bedford  Hamlett,  deceased,  and  the 
children  of  my  daughter  Obedience."  Clearly,  the  rule  relied 
upon  by  the  appellants,  applied  to  the  language  of  this  clause, 
would  have  resulted  in  a  per  capita  division.  But  the  court  held 
that  the  testator  intended  a  stirpital  division,  and,  in  the  sylla- 
bus, it  is  recited  that  the  five  children  named  as  takers  under 
the  will  had  among  them  thirty-one  children,  while  four  sets  of 
grandchildren  named  in  the  will  numbered  twenty-one  at  the 
time  of  the  testator's  death,  and  five  more  were  born  before  the 
death  of  the  widow,  the  date  fixed  for  the  division ;  so  that, 
under  a  per  capita  division,  there  would  have  been  thirty-one 
shares  of  which  only  five  would  have  gone  to  the  children  of  the 
testator,  who  had  thirty-one  of  his  grandchildren  dependent 
upon  him,  while  the  other  grandchildren,  representing  only 
four  of  the  testator's  children,  would  have  taken  over  five- 
sixths  of  the  assets.  A  later  Virginia  case  in  which  the  court 
held  that  a  per  capita  division  was  intended  is  that  of  Mc- 
Master  v.  McMaster,  10  Gratt.  275.  There,  the  clause  construed 
read  as  follows :  "I  will  and  bequeath  to  the  children  of  Ar- 
thur McMaster  and  to  Eobert  B.  McKee  McMaster  all  the 
funds  remaining  after  every  just  claim  has  been  satisfied,  to 
be  equally  divided  between  them."  Arthur  McMaster  had  five 
children  of  whom  Eobert  B.  McKee  ]\IcMaster  was  one,  and 
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David  McMaster  also  had  five  children.  The  testator  had  al- 
ready given  Robert  B.  McKee  ^IcMaster  a  plantation  and  two 
thousand  dollars,  but  he  claimed,  under  this  clause,  one- third 
of  the  residuum,  upon  the  theory  of  a  division  per  stirpes.  The 
court,  however,  held  that  the  property  should  be  divided  into 
ten  shares,  giving  one  to  each  of  the  ten  children.  In  Crow  v. 
Crow,  1  Leigh,  81,  the  clause  construed  read  as  follows :  "1  d<3- 
viso  and  direct  that  the  balance  of  my  slaves  shall  be  equally 
divided  between  my  children,  to  wit,  the  heirs  of  William  Crow, 
namely,  William,  Robert,  Patsey,  Nancy,  Henry,  Ennis,  ajid 
John  (heirs  of  William  Crow  deceased),  Thomas,  Moses,  John 
Crow,  and  the  children  of  my  deceased  daughter  Massay  Jones, 
and  the  children  of  my  deceased  daughter  Sarah  Crane,  to  them 
and  their  heirs;  but  the  children  of  my  daughter  Massey  Jones 
are  to  take  only  such  part  as  their  mother  would  take  if  she  was 
still  alive — that  is  to  say,  a  child's  part;  and  in  like  manner, 
the  children  of  my  daughter  Sarah  Crane  are  to  take  only  such 
part  *^*  as  their  mother  would  take,  if  she  was  still  alive — tliat 
is  to  say,  a  child's  part."  The  court  held  that  the  seven  children 
of  the  deceased  son  took  equally  per  capita  with  the  testator's 
three  living  sons  and  the  children  of  his  two  deceased  daughters 
took  per  stirpes,  each  set,  their  mother's  part.  It  is  to  be  noted 
here  that  the  testator,  in  making  his  gift  to  the  children  of 
William  Crow,  deceased,  designated  them  as  heirs,  using  that 
word  twice  in  reference  to  them,  and  that  the  gift  to  the  chil- 
dren of  the  deceased  son  was  construed  in  accordance  with  the 
principle  laid  down  in  note  18,  page  619  of  2  Jarman  on 
Wills.  But  the  decision  of  that  case  is  not  based  upon  that 
rule.  It  rests  upon  the  principle  which  the  appellants  claim  as 
decisive  of  this  case,  for  Judge  Carr,  in  delivering  the  opinion 
of  the  court,  cites  some  of  the  cases  that  are  given  by  Jar- 
man  in  support  of  his  text,  one  of  which  is  Blackler  v.  Wel)b, 
2  P.  Wms.  383,  the  doctrine  of  which  was  strongly  invoked  and 
relied  upon  by  those  who  contended  for  the  per  capita  division 
in  Hamlett  v.  Hamlett,  12  Leigh,  350.  However,  the  learned 
judge  who  delivered  the  opinion  in  that  case  did  not  ignore  the 
rule  relating  to  the  presumption  based  upon  the  statute  of  dis- 
tribution. On  the  contrary,  he  admitted  it,  but  seems  to  have 
considered  it  unimportant,  in  ^dew  of  the  positive  temis  of  the 
clause  he  was  construing.  His  language  is:  "The  cases  all  lay 
it  down  that  where  a  legacy  is  to  several,  whatever  may  be  their 
relations  to  each  other,  or  however  the  statute  of  distribution 
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might  operate  upon  such  relations,  equality  shall  be  the  rule, 
imless  the  testator  has  established  a  different  one." 

But  the  rule  upon  which  the  appellants  stand  is  not  more 
firmly  established  nor  extensively  recognized  than  is  anotlier 
rule  which,  when  applicable,  compels  it  to  yield.  At  page  577 
2  Jarman  on  Wills  says:  "But  this  mode  of  construction  will 
yield  to  a  very  faint  glimpse  of  a  different  intention  in  the, 
context."  Then  a  number  of  illustrations  are  given.  One  is 
that  where  the  annual  income,  until  the  distribution  of  the 
capital,  is  applicable  per  stirpes,  it  is  a  sufficient  ground  for  the 
presumption  that  the  same  method  of  division  was  intended  to 
govern  the  gift  of  the  capital.  So,  also,  where  the  share  of 
one  of  the  takers,  upon  a  contingency,  is  given  over  to  the 
others  per  stirpes;  where  the  gift  to  the  children  is  substitu- 
tional, as  where  it  is  to  several  of  their  children;  and  where 
there  is  a  clause  providing  *^^  that  one  set  of  children  shall 
take  their  parents'  share.  Hoxton  v.  Griffith,  18  Gratt.  57-1, 
is  a  case  in  which  this  is  clearly  illustrated.  The  will  in  that 
case  contained  these  clauses:  "Should  any  of  the  children  of 
])r.  and  Eliza  Hoxton  die  without  heirs,  the  property  left  them 
shall  be  divided  among  the  survivors.  If  I  should  survive  my 
dear  E.  C.  Griffith,  it  is  my  will  that  the  property  left  him 
in  this  will  should  be  divided  between  his  three  children, 
Frederick,  Eleanor,  and  David."  Of  those  two  clauses  the 
court  said  in  part :  "These  clauses  indicate  clearly  the  pur- 
pose of  the  testatrix  to  distinguish  the  objects  of  her  bounty 
into  two  classes — the  children  of  her  deceased  niece  being  one 
class  and  her  nephew  [or,  in  case  of  his  death,  his  children], 
being  the  other."  It  was  these  and  other  clauses  found  in  the 
will  tending  to  show  the  same  general  intent  that  determined 
its  construction  in  favor  of  a  stirpital  distribution.  In  the 
opinion,  the  general  rule  is  stated  and  upheld  in  the  follow- 
ing strong  terms :  "^Yhere  a  bequest  is  made  to  several  per- 
sons, in  general  terms  indicating  that  they  are  to  take  equally 
as  tenants  in  common,  each  individual  of  course  takes  the 
same  share;  in  other  words,  the  legatees  will  take  per  capita. 
The  same  rule  applies  where  a  bequest  is  to  one  who  is  living, 
and  to  the  children  of  another  who  is  dead,  whatever  mav  l)e 
the  relations  of  the  parties  to  each  other,  or  however  the  statute 
of  distributions  might  operate  upon  those  relations  in  case  of 

intestacy The  substance  of  this  rule  of  construction  is 

that,  in  the  absence  of  explanation,  the  children  in  such  a 
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case  are  presumed  to  be  referred  to  as  individuals,  and  not  as  a 
class,  and  that  the  relations  existing  between  the  parties,  and 
the  operation  which  the  statute  would  have  upon  those  relations 
in  case  of  intestacy  are  not  sufficient  to  control  this  presump- 
tion." The  learned  judge  then  passes  into  a  discussion  of  the 
exception  which  has  been  referred  to,  and  within  which  he 
placed  that  case  in  the  manner  hereinbefore  indicated,  and  gave 
numerous  illustrations  of  it  found  in  the  reported  decisions. 
The  review  and  analysis  of  the  Virginia  cases  bearing  upon 
this  question  here  given  fully  warrant  the  assertion  that  in 
them  little,  if  any,  weight  is  given  to  any  presumption  arising 
from  the  statutes  of  descents  and  distributions.  As  has  been 
shown,  it  was  expressly  subordinated  to  the  general  rule  in  two 
of  them,  while  in  Hamlett  v.  Hamlett,  12  Leigh,  350,  the  de- 
cision clearly  appears  ^^^  to  have  been  determined  by  the  light 
thrown  upon  the  terms  of  the  will  by  circumstances  appearing 
from  the  extrinsic  evidence  introduced.  Although  the  con- 
struction of  that  case  harmonizes  with  the  statute,  it  seems  not 
to  have  resulted  from  any  presumption  arising  therefrom,  but 
rather  from  the  hardship  and  manifest  injustice  which  would 
have  been  wrought  by  a  difEerent  construction,  and  so  great 
that  the  testator  could  not  have  intended  it,  although  upon  its 
face  the  will  indicated  it.  The  only  case  decided  by  this  court 
that  bears  any  sort  of  relation  to  this  question  is  Eoss  v.  Kiger, 
42  W.  Va.  402,  26  S.  E.  193,  and,  as  has  been  shown,  it  falh 
under  a  rule  somewhat  different  from  both  of  the  rules  con- 
tended for  by  the  parties  to  this  suit.  The  language  of  the 
clause  so  construed  is:  "The  balance  of  property,  land  and 
money  in  notes  to  be  equally  divided  between  my  heirs  and 
my  husband's  heirs."  There  are  numerous  precedents  for  hold- 
ing that  when  the  gift  is  to  heirs,  "the  law  presumes  the  tes- 
tatoi-'s  intention  to  be  that  they  shall  take  by  the  rules  of 
descent."  See  Eand  v.  Sanger,  115  Mass.  124,  where  the  prop- 
erty was  directed  "to  be  equally  divided  among  those  persons 
who  shall  be  my  legal  heirs  at  the  time  of  my  decease";  Win- 
termute  v.  Snyder,  3  IS".  J.  Eq.  489,  where  the  property  was 
"to  be  divided  share  and  share  alike  between  the  heirs  of 
Joseph  [deceased],  William  and  his  heirs,  and  Peter  and  his 
heirs";  Millers  Appeal,  35  Pa.  St.  323,  where  the  gift  was 
"to  my  two  brothers  and  their  heirs,"  although  the  brothers 
died  before  the  testator;  Templeton  v.  ^yalke^,  3  Eich.  Eq. 
543,  55  Am.  Dec.  646,  where  the  gift  was  "to  the  future  heirs 
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of  my  daughter's  body";  Britton  v.  Johnson,  2  Hill  (S.  C), 
430,  where  the  gift  was  to  "my  children  or  their  heirs'';  Lowe 
V.  Carter,  50  X.  C.  (2  Jones  Eq.)  377,  where  the  gift  was 
"to  the  bodily  heirs  of  my  three  daughters";  Burgin  v.  Patten, 
58  N".  C.  (5  Jones  Eq.)  426,  where  the  gift  was  "to  be  equally 
divided  amongst  my  heirs";  Bassett  v.  Granger,  100  Mass.  348, 
a  bequest  "to  the  heirs  of  my  late  husband  and  to  my  heirs 
equally";  Holbrook  v.  Harrington,  16  Gray,  102,  where  the 
legacy  was  directed  "to  be  equally  divided  between  the  heirs 
of  A  and  the  heirs  of  my  brothers  and  sisters."  However, 
this  rule  is  not  inflexible.  It  often  yields  to  the  force  of  ex- 
trinsic circumstances,  casting  light  upon  the  question  of  the 
testator's  intent,  and  expressions  in  the  context  tending  to  show 
an  intent  inconsistent  wdth  it.  See  Ward  v.  Stow,  17  K.  C. 
(2  Dev.  Eq.)  509,  27  Am.  Dec.  238,  i*''  a  residuary-  devise  to 
the  "'heirs  of  my  brother  A,  the  heirs  of  my  sister  B,  and  to 
my  nephew  C";  Harris  v.  Philpot,  40  N.  C.  (5  Ired.  Eq.)  324, 
where  the  gift  was  to  the  heirs  of  A,  mentioned  in  the  will 
as  living;  Vannorsdall  v.  Yandeventer,  51  Barb.  137,  where 
the  gift  was  to  the  heirs  of  A,  B  and  C,  mentioned  in  the  will 
as  living;  Lemacks  v.  Glover,  1  Eich.  Eq.  141,  where  the  gift 
was  to  A  for  life  and  after  her  death  to  the  heirs  of  her  body  in 
fee;  "Witmer  v.  Ebersole,  5  Pa.  St.  458,  a  residuary  legacy  "'to 
my  heirs  and  my  wife's  heirs  to  share  equally  share  and  share 
alike."  In  all  these  last-mentioned  cases  and  many  others,  in 
v;hich  similar  clauses  have  been  construed,  the  devisees  and 
legatees  took   per   capita. 

It  would  be  very  great,  and  practically  useless,  labor  to  go 
through  all  these  cases  and  endeavor  to  distinguish  them  from 
one  another  and  show  why  some  have  been  decided  in  con- 
formity with  the  rule  and  others  excluded  from  its  operation. 
Xo  dovibt  it  could  be  shown  that,  in  reaching  these  apparently 
inconsistent  conclusions,  the  several  courts  have  acted  upon 
varying  states  of  facts  which  made  the  rule  applicable  in  some  of 
the  cases  and  forbade  its  application  in  others,  and  that  the 
decisions  are  not  really  in  conflict.  Erom  the  review  of  cases 
showing  the  application  of  the  various  rules  of  construction, 
it  is  deemed  safe  to  say  that  there  is  hardly  any  such  rule  that 
has  not  its  exceptions,  and  that  is  not  excluded  from  cases  ap- 
parentlv  falling  under  its  control,  by  tlie  peculiar  provisions  of 
the  will  and  the  facts  and  circumstances  in  view  of  which  it  was 
made.     It  is  clearly  apparent  also  that,  when  a  testamentary 
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clause  falls,  by  its  very  terms,  within  one  of  these  general  rules 
of  construction,  and  there  is  no  other  clause  in  the  will,  nor 
anything  in  the  context,  nor  anything  appearing  from  com- 
petent extrinsic  evidence,  by  which  it  can  be  taken  out  of  the 
operation  of  that  rule,  the  court  can  do  nothing  but  apply  the 
rule.  While,  ordinarily,  these  rules  of  construction  are  not 
rules  of  property,  but  only  means  and  agencies  created  by  the 
courts  to  enable  them  to  ascertain  the  intent  of  the  testator  and 
determine  what  he  really  meant  by  the  words  written  in  his 
will,  yet  if  they  are  t/O  be  disregarded  and  laid  aside,  the  courts 
have  nothing  to  guide  them  in  disposing  of  questions  of  the 
gravest  import  and  directly  affecting  vital  interests  of  the 
citizen,  nor  is  there  anything  by  which  the  correctness  of  a 
^^^  decision  may  be  tested  or  known.  The  courts  would  have 
but  little  to  do,  in  cases  of  this  kind,  other  than  to  say  whether 
or  not,  under  the  circumstances,  they  would  have  made  the  same 
sort  of  a  will.     "It  is  plain  that  such  rules  axe  necessary,  in 

order  to  insure  just  and  uniform  decisions It  will  be 

discovered  that  the  maxims  and  rules  which  are  thus  laid  down 
are  not  arbitrary,  but  are  all  suggested,  or  at  least  justified,  by 
sound  sense  and  rigorous  logic":  2  Minor's  Institutes,  1058, 
1059.  They  are  the  creation  of  the  best  thought  and  the  bright- 
est minds  that  have  adorned  and  illuminated  the  English  and 
American  bench  and  bar.  They  have  been  wrought  out  by 
the  great  minds  which  constructed,  our  system  of  jurisprudence. 
Their  necessity  was  felt  at  the  very  beginning,  and  time  and 
experience  have  not  only  demonstrated  their  continued  neces- 
sity, but  have  added  to  them  and  systematized  and  perfected 
them. 

It  is  not  contended  that  there  is  any  clause  in  this  will  vvhich 
shows,  or  tends  to  show,  an  intent  that  the  children  of  Sarah 
Cale  should  take  as  a  class.  Xo  clause  appears  in  it  similar  to 
those  found  in  the  will  construed  in  Hoxton  v.  Griffith,  18 
Graft.  574,  and  which  took  that  will  out  of  the  general  rule. 
Nor  is  it  contended  that  there  is  anything  in  the  circumstances 
under  which  the  will  was  made,  or  surrounding  the  testator,  at 
the  time  it  was  made,  tending  to  show  that  he  intended  that  the 
children  of  the  daughter  should  not  take  per  capita.  The  ar- 
gument which  seems  to  have  prevailed  in  Hamlett  v.  Hamlett, 
12  Leigh,  350,  cannot  be  invoked  here.  The  testator  had  made 
liberal  provisions  for  his  two  sons.  To  Michael  he  had  given 
the  Jesse  Foniian  place  and  three  undivided  shares  in  the  Ster- 
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ling  Graham  farm,  and  one  thousand  dollars  out  of  the  personal 
estate.  To  his  other  son,  J.  W.  Feather,  he  had  given  the 
Beaghly  farm,  another  farm  near  Bruceton  Mills,  and  all  the 
town  lots  owned  by  the  testator  in  the  town  of  Cranesville.  To 
each  of  his  two  living  daughters  he  had  given  one  thousand 
dollars  out  of  his  personal  estate.  To  his  granddaughters, 
Nitia  Berry  and  Dessie  Feather,  and  his  daughter  in  law,  Ee- 
becca  Feather,  he  had  given  considerable  real  estate.  Aside  from 
what  the  children  of  his  daughter  Sarah  were  given  by  the 
fourth  clause  of  the  will,  disposing  of  the  residuum  of  the  testa- 
tor's estate,  these  grandchildren  were  given  notliing.  It  might 
be  regarded  as  significant,  and  as  an  argument  in  favor  of  the 
construction  ^^^  contended  for  by  them,  that  they  represent 
the  only  child  of  the  testator  for  whose  interest  no  special  pro- 
vision is  made  in  the  will,  and  is  wholly  dependent  upon  what 
is  given  by  said  fourth  clause.  While  the  children  of  his  de- 
ceased son  took  nothing  under  this  clause,  the  testator  specif- 
ically devised  to  them  a  part  of  his  real  estate.  If  these  facts 
are  entitled  to  any  weight,  as  bearing  upon  the  intent  of  the 
testator,  their  tendency  is  in  favor  of  the  appellants.  But  it 
must  be  admitted  that  the  tendency  is  not  strong,  for  the  rea- 
son that  the  provision  made  for  the  two  living  daughters  is  ap- 
parently meager  as  compared  with  what  the  sons  received.  As- 
suming that  there  is  a  fund  of  ten  thousand  dollars  to  be  dis- 
tributed under  said  fourth  clause,  the  children  of  Sarah  Cale 
would  take  six  thousand  six  hundred  and  sixty-six  dollars  and 
sixty-six  and  two-thirds  cents  of  it,  while  the  four  living  chil- 
dren of  the  testator  would  take  the  balance,  three  thousand 
three  hiindred  and  thirty-three  dollars  and  thirty-three  and  one- 
third  cents,  a  little  over  eight  hundred  dollars  each,  making  the 
total  amount  to  each  of  the  daughters  only  about  eighteen  hun- 
dred dollars,  as  against  six  thousand  six  hundred  and  sixt^'-six 
dollars  and  sixty-six  and  two-thirds  cents,  to  the  daughter  rep- 
resented by  the  eight  grandchildren.  This,  it  may  be  said,  is 
inequitable  and  unjust,  and,  therefore,  never  was  intended  by 
the  testator.  But  how  are  we  to  determine  what  were  the  views 
of  the  testator  concerning  the  equity  of  the  disposition  of  his 
property?  May  he  not  have  said:  "These  grandchildren  are 
motherless;  some  of  them  are  infants  and  helpless;  their  ne- 
cessities and  their  helplessness  demand  more  ample  provision 
for  them  than  for  the  married  daughters''?  Is  the  court  to 
make  the  will  speak  so  as  to  work  out  its  own  conclusion  as 
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to  what  would  have  been  just  and  equitable,  or  shall  it  give 
effect  to  what  the  testator  has  said,  as  determined  by  a  rule 
of  construction  which  is  the  outgrowth  of  centuries  of  experi- 
ence and  the  world's  best  juridical  thought,  and  thereby  enforce 
the  legally  expressed  intention  of  the  testator?  There  can  be 
no  doubt  that  the  latter  course  is  the  correct  one. 

But  the  brief  of  counsel  for  appellees  is  an  argument  against 
the  existence,  in  this  country,  of  the  rule  laid  down  in  2  Jarman 
on  Wills,  at  page  756.  Hence,  as  admitted  in  the  briefs,  the 
only  question  is,  whether  that  rule  has  been  abrogated  in  this 
^^**  country,  and  replaced  by  another  rule  determining  that, 
under  a  testamentary  provision,  such  as  is  presented  here,  the 
distribution  will  follow  that  of  the  law  of  descents  and  distri- 
butions, unless  a  contrary  intent  is  clearly  revealed  in  the  con- 
text. In  support  of  this,  Hamlctt  v.  Hamlett,  12  Leigh,  350, 
Hoxton  V.  Griffith,  18  Gratt.  574,  and  Ross  v.  Kiger,"^  42  W. 
Va.  402,  26  S.  E.  193,  are  cited.  From  the  explanation  of 
those  cases  already  given,  it  is  clearly  apparent  that  they  estab- 
lish no  such  rule.  In  each  of  them  the  court  reached  its  con- 
clusion without  any,  or  very  slight,  reference  to  the  presump- 
tion arising  from  these  statutes.  Frazer  v.  Dillon,  78  Ga.  474, 
3  S.  E.  695,  already  referred  to,  fully  supports  the  contention 
of  the  appellees.  There,  Blandford,  judge,  speaks  of  the  rule 
contended  for  by  the  appellant?  as  the  dicta  of  Mr.  Jarman. 
But  White  v.  Holland,  92  Ga.  216,  44  Am.  St.  Rep.  87.  18  S. 
E.  17,  is  a  later  case,  decided  by  the  same  court,  and  Lumpkin, 
judge,  delivering  the  opinion  of  the  court,  refuses  to  take  the 
advanced  ground  asserted  in  Frazer  v.  Dillon,  78  Ga.  474,  3 
S.  E.  695,  and  in  effect  says  there  was  no  reason  or  necessity 
for  asserting  it  in  that  case.  He  refers  to  two  other  cases  as 
sustaining  that  principle  and  then  says:  '"Tliere  are,  however, 
respectable  authorities  to  the  contrary,  and  we  do  not  deem  it 
necessary  in  the  present  case  to  decide  this  question.''  This 
clearly  indicates  that  the  rule  is  not  considered  as  settled  in 
the  state  of  Georgia.  Lett  v.  Thompson,  36  S.  C.  38,  15  S.  E. 
278,  seems  to  rest  upon  exactly  the  same  grounds  and  reasons 
which  determined  the  construction  of  the  will  in  White  v.  Hol- 
land, 92  Ga.  216,  44  Am.  St.  Rep.  87,  18  S.  E.  17.  In  the 
latter  it  was  manifest  that  the  testatrix  had  no  desire  or  wish 
to  alter  the  distribution  which  the  law  would  have  made,  fur- 
ther than  to  exclude  one  of  her  sons  from  taking  any  of  her 
estate,  but  not  the  children  of  that  son.     In  the  former  it  ap- 
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pcared  that  lie  only  desired  to  alter  the  laws  of  descent  and 
distribution  to  the  extent  of  excludin,£f  two  of  his  daughters, 
but  not  the  children  of  those  two  daughters.     These  cases  have 
little  or  no  bearing  on  the  question  under  consideration  here. 
If  the  general  plam  of  the  disposition  of  his  whole  estate,  adopted 
by  the  testator  in  this  case,  is  entitled  to  any  weight  in  deter- 
mining what  he  intended  by  said  fourth  clause,  it  is  manifest 
that  it  does  not  argue,  in  any  particular,  or  in  any  degree,  that 
he  was  endeavoring  to  adopt,  to  any   extent,   the   disposition 
which  the  law  would  have  made  of  his  estate  in  case  rf  his  dying 
intestate.     He  excluded  his  two  daughters  entirely  from  partic- 
ipation in  the  real  estate.     In  no  instance  did  he  ^^^  adopt  the 
law  of  descents  in  disposing  of  his  real  estate,  and  in  but  one 
instance  did  he  create  a  tenancy  in  common.     In  that  he  gave 
to  his  daughter  in  law,  Eebecca  Feather,  and  her  daughter, 
Bessie  Feather,  his  one-half  interest  in  a  certain  farm,  instead 
of  giving  it  to  the  daughter  absolutely,  or  to  her  for  life  and 
the    remainder  to  the  grandchild.     Xo    division  was  directed 
anywhere  except  in  said  fourth  clause,  by  which  he  disposed  of 
the    larger    portion  of  his  personal    property.     From  that  he 
wholly  excluded  two  of  his  grandchildren  representing  his  de- 
ceased son.     On  the  whole,  it  is  clear  that  he  paid  but  little 
attention  to  the  manner  in  which  the  law  would  have  disposed 
of  his  estate.     Henry  v.  Thomas,  118  Ind.  23.  20  X.  E.  519, 
is   also  relied   upon.     The   clause  there  construed   bequeathed 
the  residue  of  the  estate  of  the  testatrix  "to  be  equally  divided 
between  my  brothers  and  sisters  and  the  children  of  deceased 
brothers  and  sisters  and  the  brothers  and  sisters  of  Perry  J. 
Brinegar,  deceased  (husband  of  testatrix),  and  the  children  of 
deceased  brothers  and  sisters  of  said  Brinegar."     This  is  very 
much  like  the  clause  construed  in  Fissel's  Appeal,  27  Pa.  St. 
00.     It  is  unlike  this  case  in  that  it  does  not  exclude  any  of 
the    next  of  kin,    either  of  the  testatrix  or  of  her  husband. 
Moreover,  the  terms  used  are  general,  not  mentioning  even  the 
names  of  the  deceased  brothers  and  sisters.     In  that  case.  Olds, 
judge,  said  of  the  principle  relied  upon  by  appellants :  '^'This 
i-ule  has  been  so  far  abrogated  by  the  courts  of  the  different 
states  that  it  no  longer  has  any  practical  force  in  the  construc- 
tion of  wills,  and  the  weight  of  authority  is  to  the  effect  that 
beneficiaries  take  per  stirpes  unless  the  language  used  in  the 
devise  or  bequest  is  such  as  to  exclude  that  intention.'"'     He 
cites  Wood  v.  Eobertson,  113  Ind.  323,  15  X.  E.  45T;  Hough- 
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ton  V.  Kendall,  7  Allen,  72;  Eaymond  v.  Ilillhouso,  45  Conn. 
yCr,  29  Am.  Eep.  688;  Minter's  Appeal,  40  Pa.  St.  114;  Fis- 
seFs  Appeal,  27  Pa.  St.  55 ;  Clark  v.  Lynch,  46  Barb.  68 ;  Vin- 
cent V.  Ncwhouse,  83  X.  Y.  505 ;  Bool  v.  Mix,  17  Wend.  119, 
31  Am.  Dec.  285;  Alder  v.  Bcall,  11  Gill  &  J.  123.  In  Hough- 
ton  V.  Kendall,  7  Allen,  72,  after  a  life  estate  to  A,  there  was 
a  gift  to  her  "children  who  may  be  the  surviving  heirs  of  her 
body."  The  rule  that  wdiere  the  gift  is  to  heirs,  they  shall  take 
as  heirs  would  take,  is  decisive  of  that  case,  independently  of 
the  rule  insisted  upon  by  appellees.  Raymond  v.  Hillhouse, 
45  Conn.  4G7,  29  Am.  Eep.  688,  is  the  case  of  a  residuary 
gift,  "to  be  equally  divided  among  my  sisters  E.  and  S.,  the 
grandchildren  of  my  deceased  brother  W.  and  the  ^^^  grand- 
children of  my  deceased  sisters  D.  and  M."  The  language  of 
tliis  clause  clearly  separates  the  beneficiaries  into  classes,  and 
it  was  unnecessary  to  apply  any  rule  or  any  presumption,  al- 
though the  court  did  say  that,  as  the  rule  relied  upon  by  ap- 
pellants would  so  easily  }aeld  to  indications  of  a  contrary  in- 
tention on  the  part  of  the  testator,  it  is  reasonable  that  it 
should  also  yield  to  the  presumption  in  favor  of  natural  heirs 
or  next  of  kin,  for  distribution  according  to  the  statute,  in  all 
cases  where  the  language  of  the  will  Is  consistent  with  such  dis- 
tribution and  the  real  intention  of  the  testator  is  in  doubt.  In 
Minter's  Appeal,  40  Pa.  St.  114,  the  language  was  clear  and 
explicit — "share  and  share  alike  among  the  children  of  A.  and 

the  children  of  M.  and  to  my  sister  B Said  B.  and  the 

children  of  my  said  brothers  A.  and  M.  shall  have  ....  share 
and  share  alike  among  the  children  of  A.  and  the  children  of 
M.  and  to  my  sister  B."  Tlie  same  is  true  of  Fissel's  Appeal, 
27  Pa.  St.  55.  In  Bool  v.  Mix,  7  Wend.  119,  31  Am.  Dec.  285, 
the  devise  was  to  two  daughters  for  life,  "to  be  equally  divided  be- 
tween them,  and  after  their  decease  to  their  and  each  of  their 
children,  to  be  divided  between  them  share  and  share  alike." 
Here  there  was  a  direction  to  divide  between  the  two  daughters, 
and  then  the  remainder  is  disposed  of.  Tliis  direction  of  itself 
was  sufficient  to  indicate  that  a  stirpital  division  was  intended 
ainong  the  children.  Alder  v.  Beal,  11  Gill  &  J.  123,  directed 
a  division  "between  the  children  of  my  sister  A.  and  their  heirs 
forever  and  the  children  of  my  sister  B.  and  their  heirs  for- 
ever." The  use  of  the  word  "heirs"  sufficiently  indicates  the 
intention  that  the  beneficiaries  should  take  per  stirpes.  The 
same  is  true  of  Swallow  v.  Swallow,  1G6  Mass.  241,  44  IST.  E. 
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132,  where  the  testatrix  gave  one-half  of  her  estate  to  her  heirs 
and  the  other  half  to  the  heirs  of  T.,  "^her  deceased  husband, 
namely,  N".,  S.  &  D."  It  is  to  be  noticed  that  in  Fissel's  Ap- 
peal, 27  Pa.  St.  55,  the  decision  is  not  based  wholly  upon  the 
rule  contended  for  by  appellees,  although  it  is  there  stated  as 
broadly  as  is  contended  for  here;  for  it  is  there  said,  "where 
the  bequest  is  not  to  several  children  of  brothers  and  sisters, 
but  to  the  children  of  the  several  brothers  and  sisters,  and  the 
classes  are  distinguished  by  the  repetition  of  the  words  'and 
between  each  of  them,'  it  amounts  to  a  classification,  and  the 
children  in  each  instance  take  their  parent's  share."  This 
makes  it  clear  that  the  rule  of  presumption  in  favor  of  a  stat- 
utory distribution  was  only  given  a  persuasive  and  secondary 
weight  in  ^^^  the  decision.  The  peculiar  phraseology  upon 
which  that  decision  rests  is  found  in  some  of  the  cases  above 
mentioned,  from  which  the  conclusion  is  irresistible  that  the 
broad  language  in  Eaymond  v.  Hillhouse,  45  Conn.  467,  29 
Am.  Eep.  688,  and  Henry  v.  Tliomas,  118  Ind.  23,  20  N".  E. 
519,  asserted  upon  the  authority  of  these  cases,  is  not  fully  sus- 
tained by  them.  In  other  words,  it  goes  further  than  the  cases 
warranted.  It  must  be  admitted  that  the  rule  laid  down  in 
Jarman  has  been  approved  and  applied  in  Virginia  cases,  de- 
cided before  the  organization  of  this  state,  and  which  are  bind- 
ing authority  upon  this  court.  Tliey  have  never  been  overruled. 
They  ought  not  to  be  overruled  unless  it  clearly  appears  that 
they  are  wrong  and  do  not  enunciate  the  law.  In  view  of  the 
array  of  authorities,  American  as  well  as  English,  upholding 
the  doctrine  of  these  decisions,  as  compared  with  the  few  cases 
holding  the  contrary,  some  of  which  do  not  appear  to  be  very 
maturely  considered,  this  court  cannot  consistently  overrule 
them.  While,  in  some  instances,  the  broad  principle  asserted 
in  opposition  to  the  doctrine  of  these  cases  would  prove  to  be 
equitable  and  just  in  its  operation,  cases  will  undoubtedly  arise 
in  which  the  strict  application  of  it  contended  for  here  would 
work  injustice  and  inequality.  From  the  examination  of  the 
various  rules  of  interpretation  of  testamentary  clauses  like  this 
one,  it  is  considered  that  they  afford  a  better  guide  in  seeking 
for  the  intention  of  the  testator  than  the  single  broad  principle 
which,  if  adopted,  would  be  substituted  for  more  than  one  of 
them,  and  would  be  defective  by  reason  of  its  generality. 

These  views  result  in  the  conclusion  that  the  decree  of  the 
circuit  court  is  erroneous  and  should  be  reversed^  and  the  cause 
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should  be  remanded  for  further  proceedings  in  accordance  with 
the  views  here  expressed,  and,  further,  according  to  the  rules 
and  principles  governing  courts  of  equity. 
Eeversed. 


The  Application  of  the  Per  Capita  or  per  stirpes  rule  must  be  con- 
trolled by  the  general  intention  of  the  testator:  Kisk's  Appeal,  52 
Pa.  St.  269,  91  Am.  Dec.  156.  See,  also,  Dukes  v.  Faulk,  37  S.  <J. 
255,  34  Am.  St.  Eep.  745,  16  S.  E.  122.  Under  a  devise  to  the  chil- 
dren of  A  and  B,  or  to  A  and  the  children  of  B,  they  take  per 
capita:  Cole  v.  Creyon,  1  Hill  Ch.  311,  26  Am.  Dec.  208;  and  also 
under  a  residuary  devise  "unto  my  cousins  and  to  the  children  of 
my  mother's  cousins,  to  be  equally  divided  between  them":  J^'armer 
V.  Kimball,  46  N.  H.  435,  88  Am.  Dec.  219.  Under  a  devise  of  prop- 
erty to  be  divided  equally  between  two  named  persons  and  the  chil- 
dren of  another,  such  children  take  per  stirpes,  and  not  per  capita, 
if  such  appears  to  be  the  intention  of  the  testator  from  evidence 
aliunde:  White  v.  Holland,  92  Ga.  216,  44  Am.  St.  Kep.  87,  17  S.  E. 
17. 


THACKER  v.  MOEEIS. 

[52    W.   Va.   220,   43   S.   E.   141.] 

TRUSTEES'  SiALE— When  Creates  Mortgage.— A  sale  and 
conveyance  of  land  by  a  trustee  in  a  trust  deed  to  the  creditor  for 
the  payment  of  the  debt,  with  an  agreement  with  the  debtor  that 
such  sale  and  conveyance  shall  be  void  if  the  debt  is  paid  within 
a  certain  time,  must  be  treated  in  equity  as  a  mortgage  and  merely 
as  security  for  the  debt,  and  not  as  an  absolute  sale  and  conveyance. 

(p.  930.) 

TRUSTEES'  SALE— Creation  of  Mortgage  Ijy.— A  sale  of  land 
by  a  trustee  in  a  trust  deed  under  an  agreement  between  the  debtor 
and  creditor  that  the  creditor  is  to  become  the  purchaser  at  an  in- 
adequate price  and  that  if  the  debtor  pays  such  price  within  a  speci- 
fied time  the  sale  is  to  be  void,  must  be  treated  in  equity  as  a  mort- 
gage, or  mere  security  for  the  debt,  and  the  debtor  will  be  allowed 
a  reasonable  time  beyond  such  specified  time  in  which  to  redeem, 
and,  failing  in  that,  the  land  may   be  again  sold  to   pay  the   debt, 

interest  and  expenses  of  sale.     (p.  934.) 

J.  H.  Xash,  for  the  appellant. 

Greene  &  Bowyer,  for  the  appellee. 

221  DEXT,  P.  Thomas  X,  Thacker  appeals  from  a  decree 
of  the  circuit  court  of  Putnam  county, dismissing  his  bill  against 
P.  P.  ]\rorris  seeking  the  right  of  redemption  of  a  certain  tract 
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of  one  ]iundred  and  sixty-two  and  three-twentieths  acres  of  land 
purchased  by  Morris  at  a  trustee's  sale  made  under  the  following 
circumstances,  to  wit:  On  the  fifth  day  of  October,  1897,  the 
plaintiff  executed  a  deed  of  trust  on  the  land  to  secure  the  de- 
fendant four  promissory  notes  for  fifty  dollars,  payable,  respec- 
tively, in  one,  two,  three  and  four  years.  The  first  note  be- 
coming due  and  not  being  paid,  the  defendant  directed  the  trus- 
tees to  advertise  the  land  for  sale.  They  did  so,  fixing  the  25th 
of  March,  1899,  as  the  day  of  sale,  and  the  terms  at  cash  suffi- 
cient to  pay  the  note  then  due,  interest  and  costs,  and  the  resi- 
due on  credit  to  meet  the  three  notes  not  due.  On  the  day  of 
sale  plaintiff  went  to  the  defendant  and  asked  him  for  further 
time,  and  together  they  both  went  to  see  the  trustees,  when  it 
was  agreed  to  save  further  costs  that  the  terms  of  sale  should 
be  changed  to  cash  in  hand,  and  that  defendant  should  bid 
in  the  property  for  a  sufficient  amount  to  cover  the  indebted- 
ness and  expenses  of  sale,  and  plaintiff  was  to  have  thirty  days 
in  which  to  redeem.  Before  the  end  of  the  thirty  days  plaintiff 
went  to  defendant  and  asked  for  an  extension  of  time  because 
of  his  inability  to  raise  the  redemption  money.  This  was 
granted  him.  Plaintiff  claims  ^^^  that  the  second  extension 
agreed  upon  was  to  be  until  September,  when  he  would  receive 
payment  of  certain  notes  he  held  against  other  parties,  and  he 
would  be  in  condition  to  redeem  the  land.  Morris  claims  the 
extension  was  to  be  for  only  thirty  days,  and  that  after  the  end 
of  the  thirty  days,  plaintiff  having  failed  to  pay,  he  took  a  deed 
from  the  trustees  for  the  land,  and  sold  it  to  one  Harvey  for 
eight  hundred  dollars.  This  sale  was  never  consummated,  be- 
cause of  this  litigation.  The  land  was  assessed  at  three  dollars 
per  acre,  or  about  four  hundred  and  eighty-nine  dollars.  The 
evidence  appears  to  indicate  that  the  land  was  worth  at  least, 
on  a  fair  valuation,  seven  hundred  and  fifty  dollars,  or  three 
times  the  amount  of  the  sale  price.  Some  of  the  witnesses  put 
it  as  high  as  fifteen  hundred  dollars.  There  is  no  doubt  but 
vrhat  the  sale  price  was  inadequate,  and  that  it  was  fixed  by 
agreement  between  the  parties  under  the  arrangement  that 
plaintiff  was  to  have  the  right  of  redemption.  The  mere  form 
of  a  sale  was  gone  through  with,  simply  because  the  trustees 
insisted  that  it  should  be  done.  On  the  question  of  the  exten- 
sion of  time  until  September,  the  preponderance  of  the  evi- 
dence appears  to  be  plainly  against  the  defendant.     It  is  true 
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the  three  witnesses  who  testify  as  to  it  are  all  Thackers,  yet 
they  seem  to  be  sustained  by  the  facts  and  circumstances  of 
the  case,  for  it  is  hardly  reasonable  that  the  plaintiff  would 
allow  the  sale  of  his  land  to  stand  at  such  an  inadequate  price 
without  an  effort  to  redeem  it.  In  the  case  of  Currence  v. 
Ward, 43  W.Va.  368,  27  S.  E.  329,  this  court  held  that:  "Where 
one  before  a  judicial  sale  agrees  to  buy  in  the  land  in  his  name 
for  the  benefit  of  the  debtor,  the  debtor  to  pay  the  purchase 
money,  and  keep  the  land,  this  is  an  express  trust  enforceable 
in  equit3\"  The  same  rule  would  apply  to  a  trustee's  sale,  es- 
pecially if  the  creditor  is  permitted  thereby  to  buy  in  the  land 
at  a  wholly  inadequate  price:  Xease  v.  Capehart,  8  W.  Va.  95. 
Shortly  after  the  defendant  obtained  a  deed  for  the  land,  plain- 
tiff offered  to  redeem,  was  denied  the  right,  and  immediately 
brought  this  suit  to  enforce  this  right  of  redemption.  Defend- 
ant does  not  deny  this  right,  but  insists  that  it  has  been  for- 
feited by  failure  to  redeem  in  time.  Defendant  says  that  it  was 
agreed  that  the  land  was  to  be  sold  for  cash,  he  was  to  buy  it 
in  for  sufficient  to  cover  his  debt  and  expenses  of  sale,  and  if 
plaintiff  paid  the  money  in  thirty  days,  "it  was  to  be  no  sale" — 
in  ^^^  other  words,  the  sale  was  to  be  void.  Plaintiff's  cir- 
cumstances were  taken  advantage  of  to  compel  him  to  permit 
the  form  of  a  sale  to  be  gone  through  with,  at  an  inadequate 
price,  that  the  legal  title  might  be  transferred  from  the  trustees 
to  the  defendant,  and  plaintiff's  right  of  redemption  reduced 
from  an  indefinite  time  to  a  period  of  thirty  days,  subject  to 
forfeiture.  In  the  case  of  Davis  v.  Deming,  12  W.  Ya.  246, 
J  udge  Green  says  on  page  280 :  "A  mortgage  of  lands  is  a  con- 
veyance of  lands  by  a  debtor  to  a  creditor,  as  the  security  for 
the  performance  of  a  covenant,  the  payment  of  a  debt,  or  the 
repayment  of  a  sum  of  money  borrowed  with  a  proviso  that 
such  conveyance  shall  be  void,  on  the  performance  of  the  cove- 
nant by  the  time  appointed,  or  the  payment  of  the  debt  or 
money  borrowed  and  interest,  on  a  certain  day.  If  this  be  not 
done  the  conveyance  becomes  absolute  at  law,  yet  the  mortgagor 
has  an  equity  of  redemption  that  is  a  right  in  equity  on  the 
performance  of  the  agreement  in  a  reasonable  time  to  call  for 
a  reconveyance  of  the  land."  Also:  "A  conditional  sale  with 
a  right  to  repurchase  very  nearly  resembles  a  mortgage.  The 
distinction  is  that  if  the  money  advanced  is  not  loaned,  but 
the  grantor  has  a  right  to  refund  it  in  a  given  time,  and  have 
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a  reconvcYcince,  if  the  debt  remains,  the  transaction  is  a  mort- 
gage, otherwise  not.  In  cases  of  doubt,  however,  a  court  of 
equity  will  always  lean  in  favor  of  a  mortgage  rather  than  a 
conditional  sale."  In  the  present  case  the  debt  remained,  and 
the  sale  was  to  be  void  if  the  debt  and  expense  of  sale  were  paid 
in  thirty  days.  According  to  the  foregoing  definition,  this  was 
clearly  a  mortgage,  and  the  formal  sale  was  merely  in  equity 
the  change  of  one  form  of  mortgage  into  that  of  another.  Al- 
though the  time  for  redemption  may  have  expired,  equity  will 
prevent  forfeiture,  and  allow  redemption  in  a  reasonable  time. 
This  case  is  not  governed  by  the  cases  of  Kerr  v.  Hill,  27  W. 
Ya.  57G,  nor  Matheny  v.  Sandford,  26  W.  Va.  386,  for  the  rea- 
son that  in  neither  of  those  cases  w^as  there  provision  that  the 
sale  was  to  become  of  no  effect  or  void,  on  the  payment  of  the 
debt,  interest  and  expenses  of  sale  within  a  limited  time  there- 
after. In  both  cases  the  sale  was  absolute,  with  no  provision 
for  redemption,  but  afterward  there  was  a  contract  for  a  con- 
ditional purchase  entered  into  between  the  parties.  It  may  be 
that  the  trustees  and  the  defendant  intended  to  convert  the 
deed  of  trust  into  a  conditional  sale,  ^^*  and  thus  destroy  the 
equity  of  redemption,  but  they  did  not  go  far  enough  to  ac- 
complish this  purpose.  They  did  not  provide  for  the  repur- 
chase of  the  property  by  the  plaintiff  nor  get  his  agreement  to 
an  absolute  sale.  On  the  contrary,  they  led  him  to  believe  that 
the  object  of  the  sale  was  to  secure  payment  of  the  debt  and 
not  title  to  the  property.  Thus  having  secured  title  to  the 
property  at  much  less  than  its  real  value,  defendant  refuses  to 
allow  plaintiff  to  redeem  in  a  reasonable  time,  though  he  prof- 
fered to  do  so.  Against  such  undue  advantage  equity  always 
relieves:  11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  206. 

For  this  reason  the  decree  complained  of  is  reversed  and  this 
cause  is  remanded  to  the  circuit  court,  with  direction  to  enter 
a  decree  permitting  the  plaintiff  to  redeem  on  repayment  of 
defendant's  debt,  interest  and  expenses  of  sale,  or  subjecting 
the  land  to  sale  for  the  payment  thereof,  and  to  be  otherwise 
proceeded  in  according  to  the  rules  and  principles  of  equity, 

Eeversed, 


Sales  and  Conveyances  hu  Trustees  are  considered  in  the  mono- 
graphic notes  to  Tyler  v.  Herring,  19  Am.  St.  Eep.  266-297;  Houston 
V,  5sational  etc.  Loan  Assn.,  92  Am.  St.  Kep.  573-598. 

A  Conveyance  Intended  Merely  as  a  Secnrity  for  a  debt  is  in  ettect 
a  mortgagee:  Wallace  v.  Smith,  155  Pa.  St.  78.  35  Am.  St.  Kep.  868, 
25  Atl.  SU7.     An  equitable  mortgage  arises  whenever  a  writing  shows 
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a  clear  agreement  to  make  property  security  for  the  debt  or  obli- 
gation mentioned  therein.  Dulaney  v.  Willis,  95  Va.  606,  64  Am. 
St.  Eep.  815,  29  S.  E.  324.  A  deed  absolute,  given  to  secure  the 
payment  of  money,  may  be  shown  to  be  a  mortgage:  McJ^'arlane 
V.  Louden,  99  Wis.  620,  67  Am.  St.  Eep.  883,  75  N.  W.  394;  Snvder 
V.  Parker,  19  Wash.  276.  67  Am.  St.  Rep.  726,  53  Pac.  59;  Peck  v. 
Girard  etc.  Ins.  Co.,  16  Utah,  121,  67  Am.  St,  Eep.  600,  51  Pac.  255. 


STATE  V.  FREDLOCK. 

[52    AV.    Va.    232,    43    S.    E.    153.] 
JURISDICTION— Contempts.— All     courts     are     vested     with 
power  to  punish  for  contempt,      (p.   937.) 

JURISDICTION  in  Personam— Limits.— A  court  having  ju- 
risdiction in  personam  has  power  to  require  the  defendant  to  do, 
or  refrain  from  doing  anything  beyond  the  limits  of  its  territorial 
jurisdiction  which  it  might  have  required  to  be  done  or  omitted, 
within   the  limits   of  such   territory,     (p.   939.) 

JURISDICTION— Exclusiveness.— When  a  court  has  jurisdic- 
tion of  a  case,  such  jurisdiction  embraces  everything  in  the  case, 
and  every  question  arising  which  can  be  determinPAi  in  it,  until  it 
reaches  its  determination  and  its  jurisdiction  is  exhausted.  While 
such  jurisdiction  lasts  it  is  exclusive  and  cannot  be  trenched  upon 
by  any  other  tribunal,     (p.  939.) 

JURISDICTION— Exclusiveness.— If  a  court  has  jurisdiction, 
it  has  a  right  to  decide  every  question  which  occurs  in  the  case, 
and  whether  its  decision  is  right  or  wrong,  its  judgment,  until  re- 
versed, is  regarded  as  binding  in  every  other  court,  and  where  the 
right  of  the  plaintiff  to  prosecute  his  suit  and  the  jurisdiction  of 
the  court  have  once  attached,  such  right  cannot  be  arrested  or  taken 
away  by  proceedings  in  another  court,     (p.  940.) 

JURISDICTION— Exclusiveness.— If  the  object  of  an  action 
requires  the  control  and  dominion  of  the  property  involved  in  the 
litigation,  that  court  which  first  acquires  jurisdiction,  or  that  do- 
minion which  is  equivalent,  draws  to  itself  the  exclusive  right  to 
dispose  of  it  for  the  purposes  of  its  jurisdiction,     (p.  940.) 

JURISDICTION  in  Personam— Violation  of  Injunction— Con- 
tempt.— If  a  court  has  jurisdiction  in  personam  it  may  restrain  a 
party  from  prosecuting  a  subsequent  suit  in  another  county,  whether 
the  objects  of  the  two  suits  are  the  same  or  not,  if  the  effect  of 
the  second  suit  is  to  withdraw  from  the  court  first  acquiring  juris- 
diction a  part  of  the  subject  matter  of  the  first  suit,  and  disobe- 
dience of  the  restraining  order  is  an  act  of  contempt  which  may 
be  .summarily  punishciL     (p.   941.) 

INJUNCTIONS— Binding  Effect  Of.— If  a  court  has  .iiiri=fdic- 
tion  to  award  an  injunction,  the  person  against  whom  it  issues  is 
bound  to  obey  it,  until  it  is  vacated  or  dissolved,  although  award- 
ing it  may  be  error,  and  it  mav  operate  unreasonably  and  unjustly, 
(p.  942.) 

CONTEMPT — Procedure.— If  a  court  has  the  right  to  sum- 
marilv  punish  for  contempt,  it  may  proceed  without  an  indictment, 
jurv.'nr  confronting  the  accused  with  the  witnesses  against  him. 
(p:  942.) 
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JURISDICTION— Injunction  Against  Second  Suit.— The  action 
of  a  court,  having  jurisdiction  in  restraining  a  party  to  a  cause 
pending  therein  from  prosecuting  a  suit  in  another  court,  operates 
upon  the  parties  only,  and  does  not  in  any  way  affect  the  jurisdic- 
tion  of  such   other   court,     (p.   946.) 

CONTEMPT— Unintentional  Violation  of  Order  of  Court.— 
If  the  act  of  contempt  is  the  disobedience  of  an  order  of  court,  the 
eonteninor  cannot  be  permitted  to  plead  that  his  violation  of  the 
mandate  was  unintentional.  He  cannot  purge  the  contempt  in  that 
way.     (p.  947.) 

F.  M.  Eevnolds  and  T.  Morrison,  for  the  appellants. 

Hubbard  &  Hubbard,  for  the  appellee. 

233  POFFENBARGEE,  J.  On  the  fifth  day  of  December, 
1900,  the  circuit  court  of  Ohio  county  entered  an  order,  re- 
quiring J.  C.  Fredlock  to  appear  in  that  court  on  the  twelfth 
day  of  December,  1900,  to  show  cause,  if  any  he  could,  why  he 
sliould  not  be  attached  for  his  contempt  ^^'*  to  said  court,  of- 
fered by  his  violation  of  an  order  of  injund:ion,  made  and  en- 
tered by  that  court  in  the  chancery  cause  of  the  West  Virginia 
l.oan  Company  and  others  against  Mary  L.  ]\IcMechen  and  oth- 
ers, restraining  the  said  Fredlock  and  the  Peidmont  Feed  and 
Ice  Company  from  further  proceeding  in  a  suit  in  equity,  in- 
stituted by  them  in  the  circuit  court  of  Mineral  county,  on  the 
nineteenth  day  of  December,  1899.  On  the  sixth  day  of  De- 
cember, 1900,  another  order  was  entered,  filing  certain  affi- 
davits and  directing  the  attention  of  the  court  to  a  certain  ex- 
hibit filed  in  said  chancery  suit  and  again  ordering  said  Fred- 
lock to  appear  on  the  twelfth  day  of  December,  1900.  On  said 
twelfth  day  of  December  another  order  was  entered,  reciting 
that  the  rule  awarded  on  December  5th  had  not  been  served, 
and  another  rule  was  awarded  requiring  Fredlock  to  appear,  on 
December  21st,  to  show  cause,  etc.  This  last  order  was  served, 
and  Fredlock  appeared  on  the  second  day  of  March,  1902,  and 
filed  his  answer  in  writing  and  moved  that  tlie  rule  be  dis- 
missed. The  court  overruled  the  motion,  found  Fredlock  guilty, 
and  entered  a  judgment  against  him,  imposing  a  fine  of  fifty 
dollars,  and  awarding  an  attachment  to  hold  him  until  the  fine 
and  costs  should  be  paid,  and  further  ordering  that  he  cease 
from  all  further  proceedings  in  said  chancery  suit,  and  cause 
the  proceedings  therein  to  be  stayed,  and  that  he  attached  un- 
til he  shall  have  complied  with  the  order.  To  this  he  has  ob- 
tained a  writ  of  error  and  supersedeas. 
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To  the  end  that  the  ground  upon  which  it  is  claimed  the 
judgment  is  erroneous  may  be  clearly  understood,  it  is  neces- 
sary to  set  out  the  facts  and  proceedings  leading  up  to  it.  The 
West  Virginia  Loan  Company  was  a  building  association,  or- 
ganized in  1896.  For  two  j'ears  or  more  it  carried  on  an  ex- 
tensive business,  having  numerous  stockholders  and  borrowers 
in  various  parts  of  the  state  and  outside  of  it.  The  plaintilf 
in  error  was  a  stockholder  and  borrower  to  the  amount  of  sev- 
eral thousand  dollars.  On  the  fifth  day  of  October,  1898,  a 
meeting  of  the  stockholders  was  held,  and  a  resolution  adopted, 
providing  for  the  voluntary  dissolution  of  the  corporation,  it 
having  been  ascertained  that  the  business  could  not  be  profit- 
ably prosecuted  any  further.  At  March  rules,  1899,  of  the  cir- 
cuit court  of  Ohio  county,  the  West  Virginia  Loan  Company, 
James  B.  McKee,  president  of  said  company,  Julian  G.  Hearae, 
Alfred  ^^^  Paull,  George  Hook  and  J.  T.  Carter,  meml)ero  of 
the  board  of  directors,  filed  their  bill  in  equity  to  wind  up  the 
business  and  affairs  of  said  corporation,  iiiaking  all  its  stock- 
holders and  others  interested  parties  thereto.  Process  issued 
thereon  March  6,  1899,  but  was  not  executed  as  to  all  the  par- 
ties. Other  process  was  issued  from  time  to  time  to  brins:  them 
all  in,  and  service  was  finally  made  on  Fredlock  on  the  ninth  day 
of  September,  1899,  the  summons  served  upon  him  having  been 
issued  on  the  eighteenth  day  of  August,  1899.  It  seems  that 
on  the  thirtieth  day  of  ]\[arch,  1899,  there  was  a  meeting  of 
some  of  the  stockholders,  for  the  purpose  of  attempting  to  con- 
tinue the  business  of  the  corporation,  at  which  some  of  cho^e 
who  were  directors  were  removed,  and  J.  C.  Fredlock,  E.  B. 
Carney,  Ealph  Broadwater,  George  W.  Dusch  and  J.  T.  Carter 
v'ere  elected  to  fill  the  vacancies,  who,  together  with  J.  G. 
Hearne  and  F.  D.  McCoy,  who  were  not  removed,  made  the  full 
number  of  directors.  On  the  fourth  day  of  April,  1899,  five 
of  these  held  a  meeting,  at  which  they  removed  from  the  office 
of  president,  James  B.  McKee,  and  elected  E.  B.  Carney,  and 
Ealph  Broadwater  was  elected  vice-president.  George  W.  Dusch 
was  elected  secretary  pro  tem.,  and  F,  D.  McCoy  was  elected 
treasurer.  Then  a  resolution  was  adopted  providing  for  the  ser- 
vice of  notice  upon  McKee,  Hook  and  Paull  that  they  had  been 
removed  from  their  offices,  and  upon  W.  G.  Wilkinson,  the  sec- 
retary, to  the  effect  that  he  should  proceed  to  discharge  his  du- 
ties as  such  secretary.  Another  resolution  was  adopted  provid- 
ing for  notice  to  the  attorney  of  the  corporation  to  the  effect 


Dec.  1902.]  State  v.  Frfdlock.  935 

that  he  should  not  further  represent  it  in  any  suit  then  pend- 
ing wherein  it  was  interested,  and  another,  authorizing  the  pres- 
ident and  secretary  pro  tern,  to  employ  another  attorney  and 
institute  such  proceedings  as  should  be  necessary  to  obtain  pos- 
session of  the  office,  books,  papers,  funds  and  other  property  of 
the  corporation.  All  these  motions  were  either  made  or  sec- 
onded by  said  Fredlock. 

The  plaintiif  in  error  had  borrowed  three  thousand  five  hun- 
dred dollars  from  the  building  association  and  secured  the  pay- 
ment of  it  by  a  deed  of  trust  upon  His  real  estate  in  Mineral 
county.  This  represented  thirty-five  shares  of  stock.  He  held 
an  additional  sixty-five  shares  of  stock,  and  on  these  he  had 
])orrowed  seven  hundred  dollars,  for  which  he  had  executed 
^"^^  his  note  and  transferred  said  sixty-five  shares  to  the  asso- 
ciation as  collateral  security.  On  this  stock,  and  on  account  of 
interest  and  premiums,  he  had  paid  to  the  association  about  two 
thousand  eight  hundred  dollars.  It  seems  that  after  the  adop- 
tion of  the  resolution  providing  for  the  dissolution  of  the  cor- 
poration he  purchased  ten  shares  of  stock  from  Carrie  Barker, 
ten  from  M.  D.  Kern,  and  five  from  E.  H.  Helferstay,  on  which 
there  had  been  paid  about  five  hundred  dollars.  In  September, 
1898,  he  endeavored  to  obtain  a  settlement  "v^dth  the  association 
by  setting  off  against  his  indebtedness  the  withdrawal  value  of 
all  these  shares  of  stock,  and  paying  the  difference,  but  the  rep- 
resentatives of  the  association  declined  to  settle  with  him  on 
that  basis.  On  the  twenty-fourth  day  of  July,  1899,  Fredlock 
conveyed  to  the  Peidmont  Feed  and  Ice  Company,  a  corpora- 
tion organized  by  himself,  W.  W.  Kerns,  and  David  Branden- 
bury,  who  had  been  employes  of  his  at  his  livery,  stable,  Carrie 
Barker,  who  had  been  employed  by  him  as  bookkeeper,  and  Tay- 
lor Morrison,  who  was  his  legal  adviser  in  reference  to  his  busi- 
ness with  the  building  association,  the  real  estate  upon  which 
he  had  secured  the  three  thousand  five  hundred  dollars  bor- 
rowed from  the  association.  The  dues,  interest  and  premium 
on  his  stock  and  loan  having  become  in  arrears,  the  association 
caused  said  real  estate  to  be  advertised  for  sale  on  the  twenty- 
third  day  of  September,  1899.  On  the  nineteenth  day  of  Sep- 
tember Fredlock  and  the  Peidmont  Feed  and  Ice  Company 
presented  to  the  judge  of  the  circuit  court  of  Mineral  county 
their  bill  in  equity,  setting  out,  among  others,  the  facts  here- 
inbefore stated,  and  praying  an  injunction  to  prevent  the  sale 
of  said  real  estate,  and  that  an  account  might  be  taken  to  ascer- 
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tain  the  indebtedness  of  Fredlock  to  the  association,  and  that 
any  illegal  or  usurious  premium,  interest  or  other  charges  made 
against  him  on  account  of  said  loans  might  be  deducted.  On 
the  ninth  day  of  February,  1900,  the  circuit  court  of  Ohio 
county  enjoined  Fredlock  and  the  Peidmont  Feed  and  Ice  Com- 
pany from  proceeding  any  further  on  said  bill  filed  in  Vne 
circuit  court  of  Mineral  county  until  the  further  order  of  said 
circuit  court  of  Ohio  county,  and  said  injunction  was  served 
upon  them  on  the  twelfth  day  of  February,  1900.  It  P]^pears 
from  the  affidavit  of  W.  C.  Clayton,  who  represented  the  build- 
ing association  in  Mineral  county,  that,  at  ^^''  the  June  term 
of  said  court  he  resisted  the  making  of  any  decree,  and  that  at 
the  April  term  he  filed  a  plea  in  said  cause,  and  as  a  part  of  it 
a  certified  copy  of  the  decree  made  by  the  circuit  court  of  Ohio 
county,  February  9,  1900,  and  insisted  that  the  building  asso- 
ciation ought  not  to  be  required  to  answer  the  bill  filed  against 
it  in  the  Mineral  county  circuit  court ;  and  that  at  the  Septem- 
ber term  Fredlock  and  the  Peidmont  Feed  and  Ice  Company 
and  their  counsel  urged  the  court  to  enter  a  decree,  referring 
the  cause  to  a  commissioner.  Such  decree  was  made  and  en- 
tered on  the  thirteenth  day  of  September,  1900.  The  circuit 
court  of  Ohio  county  has  held  that  Fredlock,  in  obtaining 
said  decree  in  the  circuit  court  of  Mineral  county  has  disobeyed 
and  violated  the  order  of  injunction  made  against  him  by  the 
circuit  court  of  Ohio  county. 

One  of  the  first  contentions  is,  that  the  hearing  of  the  rule 
for  the  contempt  should  have  been  had  in  the  criminal  court  of 
Ohio  county.  Section  27  of  chapter  147  of  the  code,  by  its 
very  terms,  is  decisive  of  this  question.  That  it  vests  in  all 
courts  the  power  to  punish  for  contempt  is  clearly  apparent. 
'■'The  courts  and  judges  thereof  may  issue  attachments  for  con- 
tem])ts,  and  punish  them  summarily  only  in  the  case-  follow- 
ing." Said  section  then  specifies  the  cases  and,  among  tJiem, 
ii^  this:  "Disobedience  or  resistance  of  any  officer  of  the  court, 
]uror,  witness,  or  other  person  to  any  lawful  process,  judg- 
ment, decree  or  order  of  the  said  court."  In  so  far  os  this 
statute  concerns  the  right  to  punish  for  contempts,  it  is  ukti'Iv 
declaratory  of  the  common  law.  "The  right  of  every  superior 
court  of  record  to  punish  for  contempt  of  its  authority  or  pro- 
cess is  inherent  from  the  very  nature  of  its  organization,  and 
essential  to  its  existence  and  protection  and  to  the  due  adminis- 
tration of  justice":  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  30. 
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It  is  restrictive  in  this,  that  it  limits  the  right  to  summarily 
punish  for  contempts  to  the  cases  specified:  State  v.  Hansford, 
43  W.  Va.  773,  28  S.  E.  791.  While  the  proceeding  is  criminal 
in  its  nature,  and  the  rules  of  evidence  governing  criminal  trials 
are  applicable,  all  contempts  enumerated  in  said  section  27 
may  he  punished  summarily.  In  such  case  the  proceeding  is 
without  indictment  and  without  a  jury,  unless  the  court,  in  its 
discretion  should  see  fit  to  impanel  a  jury.  The  contemner  is 
not  entitled  to  a  jur}-:  State  v.  Hansford,  43  W.  Va.  773,  28 
S.  E.  791.  The  power  to  punish  for  ^*  contempt  and  to 
entertain  the  proceeding  is  inherent  in  all  courts.  This  court, 
for  which  the  law  provides  no  means  of  impaneling  a  jury,  has 
that  power  and  has  exercised  it:  State  v.  Bridge  Co.,  16  W.  Va. 
864;  State  v.  Frew,  24  W.  Va.  416,  49  Am.  Eep.  257.  While 
it  is  true  that,  in  case  of  disobedience  to  an  order  of  a  court  of 
equity,  the  proceeding  for  contempt  is  entered  and  carried  on  in 
the  name  of  the  state  on  the  law  side  of  the  court,  after  the 
return  of  the  rule  against  the  contemner  (State  v.  Bridge  Co., 
16  W.  Va.  864,  and  State  v.  Irwin,  30  W.  Va.  404,  4  S.  E. 
413),  this  seems  to  result  from  the  statutory  provision,  allowing 
a  writ  of  error  for  the  review  of  a  judgment  in  contempt  cases : 
Code,  c.  160,  sec.  4.  This  is  not  in  conflict  with  the  proposition 
that  all  courts  are  vested  with  power  to  punish  for  contempt. 
Our  circuit  court  is  a  single  court  exercising  both  law  and  equity 
jurisdiction,  and  the  proceeding  is  as  effectual  to  vindicate  and 
uphold  the  dignity  of  the  court  as  a  court  of  equity  as  if  the 
proceeding  were  had  on  the  chancery  side  of  the  court.  The 
spirit  of  the  law  on  this  subject  is  well  expressed  in  the  third 
point  of  the  syllabus  in  State  v.  Bridge  Co.,  16  W.  Va.  864, 
where  it  is  said  of  the  power  of  the  supreme  court  of  appeals 
to  summarily  punish  for  contempt:  "Its  right  to  do  so  is  inlier- 
ent  and  essential  to  the  existence  of  the  court;  and  the  dis- 
cretion involved  in  this  power  is  in  a  great  measure  arbitrary 
and  undefinable,  and  for  a  contempt  of  this  character  it  has 
been  in  no  degree  restricted  by  our  statute  law."  There  is  noth- 
ing in  the  contention  that  this  case  should  have  been  heard  in 
the  criminal  court  of  Ohio  county. 

Want  of  jurisdiction  on  the  part  of  the  circuit  court  of  Oliio 
county  to  gra.nt  the  injunction  is  also  urged.  This  seems  to 
rest  upon  two  grounds:  1.  That  the  act  enjoined  was  done  in 
a  county  other  than  that  of  the  court  which  awarded  the  injunc- 
tion forbidding  it;  2.  That  the  objects  of  the  two  suits  were 
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r.ot  the  same,  and  the  parties  were  different.  The  first  is  based 
upon  sections  4,  6  and  9  of  chapter  133  of  the  code.  These 
sections  read  as  follows: 

"Sec.  4.  Jurisdiction  of  a  bill  for  an  injunction  to  any  judg- 
ment, act  or  proceeding  shall  be  in  the  circuit  court  <  I'  the 
county  in  which  the  judgment  is  rendered,  or  the  act  or  proceed- 
ing is  to  be  done,  or  is  doing,  or  is  apprehended,  and  the  ^® 
same  may  be  granted  to  a  judgment  of  a  justice  in  like  manner 
and  with  like  effect  as  to  other  judgments." 

"Sec.  6.  Every  judge  of  a  circuit  court  shall  have  a  general 
jurisdiction  in  awarding  injunctions,  whether  the  judgment 
or  proceeding  enjoined  be  in  or  out  of  his  circuit,  or  tlio  paitv 
against  whose  proceeding  the  injunction  be  asked  reside  in  or 
out  of  the  same." 

'Sec.  9.  Every  order  (awarding  an  injunction)  made  under 
the  sixth  or  seventh  sections  shall  be  directed  to  the  clerk  of 
such  circuit  court  as  has  jurisdiction  under  the  fourth  six-tion. 
jind  proceedings  thereupon  shall  be  as  if  the  order  had  been 
made  by  such  court  or  the  judge  thereof." 

It  must  be  admitted  that  the  injunction  which  lies  at  the 
root  of  this  proceeding  differs  from  the  ordinary  injunction. 
It  is  an  order  made  by  the  court  to  uphold,  maintain  and  pro- 
tect a  jurisdiction  which  attaches  upon  grounds  wholly  inde- 
]iondent  of  the  injunction.  A  suit  in  equity  to  wind  up  the  af- 
fairs of  a  corporation,  under  a  resolution  providing  for  its 
voluntary  dissolution,  is  the  exercise  of  a  jurisdiction  which  is 
undoubted  and  unquestioned,  where  the  facts  and  conditions 
are  such  as  to  call  for  its  exercise,  and  it  is  not  intimated  that 
they  did  not  do  so  in  the  case  in  which  this  proceeding  origi- 
nated. All  the  assets  of  the  corporation  so  dissolved  really  con- 
stitute a  trust  fund  for  the  benefit  of  its  creditors  and  stock- 
holders. The  court  takes  jurisdiction  for  the  purpose  of  set- 
tling all  equities  among  the  interested  parties  and  for  the  ad- 
ministration of  the  fund.  In  doing  so,  it  exercises  a  universally 
acknowledged  and  well-grounded  jurisdiction,  and  if  the  parties 
interested  and  brought  \Wthin  the  jurisdiction  of  the  court,  in 
respect  to  all  matters  involved  in  the  case,  were  permitted  to  in- 
stitute proceedings  in  other  courts,  by  which  the  assets  would 
l.'C  wholly  or  partially  withdrawn  from  the  court  having  right- 
ful jurisdiction  of  the  whole  matter,  and  whose  jurisdiction  has 
already  attaclied.  it  would  be  powerless  to  perform  its  func- 
tions, in  respect  to  that  fund,  settle  and  determine  the  equities 
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of  the  parties  and  administer  the  trust.  No  such  intention 
<?an  be  imputed  to  the  legislature.  While  section  -i  of  chapter 
133  says,  ''Jurisdiction  of  a  bill  for  an  injunction  to  any  judg- 
ment, act  or  proceeding  shall  be  in  the  circuit  court  of  the 
county  in  which  the  judgment  is  rendered,  or  the  act  or  proceed- 
ing ^^^  is  to  be  done,  or  is  doing,  or  is  apprehended,"  it  is  to 
be  noted  that  this  provision  relates  to  a  bill  for  an  injunction. 
By  its  very  terms  this  statute  does  not  extend  to  injunctions 
which  are  ancillary  to  a  rightful  jurisdiction  of  a  subject  mat- 
ter which  stands  upon  grounds  wholly  independent  of  the  in- 
junction. To  hold  that  said  section  prohibits  the  awarding  of 
the  injunction  in  this  instance,  and  under  the  conditions  exist- 
ing here  would  carry  the  effect  of  said  statute  clearly  beyond 
its  terms.  Xot  only  that,  but  it  would  do  so  in  direct  invasion 
of  a  well-established  jurisdiction.  "The  court  having  juris- 
diction in  personam  had  power  to  require  the  defendant  to  do  or 
refrain  from  doing  anything  beyond  the  limits  of  its  territorial 
jurisdiction  which  it  might  have  required  to  be  done  or  omit- 
ted within  the  limits  of  such  territory" :  French  v.  Hay,  22 
Wall.  236.  That  was  the  case  of  a  suit  in  equity  to  enjoin  the 
collection  of  a  judgment  in  one  court,  in  aid  of  the  jurisdiction 
of  another  court,  proceedings  in  which  were  fatal  to  the  action 
at  law  in  which  the  judgment  was  recovered.  Mr.  Justice 
Swayne  said  it  was  not  an  original  bill,  but  an  auxiliary  and 
dependent  bill.  In  addition  to  that,  and  what  has  been  quoted 
from  the  syllabus,  he  said:  "Having  the  possession  and  juris- 
diction of  the  case,  that  jurisdiction  embraced  everything  in 
tlie  case,  and  every  question  arising  which  could  be  determined 
in  it  until  it  reached  its  determination  and  the  jurisdiction  was 
exhausted.  While  the  jurisdiction  lasted  it  Avas  exclusive,  and 
could  not  be  trenched  upon  by  any  other  tribunal."  As  bear- 
ing directly  iipon  the  question  presented  here,  the  following  is 
found  in  the  opinion  in  that  case:  "The  prohibition  in  the 
judiciary  act  against  the  granting  of  injunctions  by  the  courts 
of  the  United  States  touching  proceedings  in  state  courts  has 
no  application  here.  The  prior  jurisdiction  of  the  court  he- 
low  took  the  case  out  of  the  operation  of  that  provision."  The 
same  reasoning  has  direct  application  to  this  case.  In  Lewis  v. 
Darling,  16  How.  1,  Mr.  Justice  Swayne,  delivering  the  opinion 
of  the  court,  said:  "It  appears,  then,  from  the  admissions 
and  proofs  in  this  case,  that  the  ap]x41ant  has  substantially 
under  his  control  a  large  property  of  the  testator,  which  we 
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think  from  his  will  that  he  meant  to  charge  with  the  payment 

of  the  plaintiff's   legacy But   he   states  that   the   real 

estate  is  in  another  sovereignty  than  that  in  which  the  ^^^ 
plaintiff  has  sued,  and  is  therefore  out  of  the  jurisdiction  of 
this  court  to  make  any  decree  concerning  it.  It  is  true  that 
tlie  court  cannot,  in  such  case,  order  the  land  to  be  sold  for 
the  payment  of  any  decree  which  it  may  make  in  favor  of  the 
jdaintiif.  But  it  is  not  without  power  to  act  eflRciently  to  cause 
the  defendants  to  pay  any  such  decree."  In  Peck  v.  Jenness,  7 
How.  612,  Mr.  Justice  Grier  said:  "It  is  a  doctrine  of  law 
too  long  established  to  require  a  citation  of  authorities  that, 
where  a  court  has  jurisdiction,  it  has  a  right  to  dec-ide  every 
fjuestion  which  occurs  in  the  cause,  and  whether  its  decision 
be  correct  or  otherwise,  its  judgment,  till  reversed,  is  regarded 
as  binding  in  every  other  court ;  and  that  where  the  jurisdiction 
of  a  court  and  the  right  of  a  plaintiff  to  prosecute  his  suit  in 
it  have  once  attached,  that  right  cannot  be  arrested  or  taken 
nway  by  proceedings  in  another  court.  These  rules  have  their 
foundation,  not  merely  in  comity,  but  on  necessity.  For  if  one 
may  enjoin,  the  other  may  retort  by  injunction,  and  thus  the 
])artics  be  without  remedy,  being  liable  to  a  process  for  con- 
tempt in  one  if  they  dare  to  proceed  in  the  other.  Neither  one 
can  take  property  from  the  custody  of  the  other  by  replevin  or 
any  other  process,  for  this  would  produce  a  conflict  extremely 
embarrassing  to  the  administration  of  justice."  In  Wallace  v. 
McConnell,  13  Pet.  136,  Mr.  Justice  Thompson  says:  "The 
jurisdiction  of  the  district  court  of  the  United  States  and  the 
right  of  the  plaintiff  to  place  his  suit  in  that  court  having 
attached,  that  right  could  not  be  arrested  or  taken  away  by  any 
proceeding  in  another  court.  This  would  produce  a  collision 
in  the  jurisdiction  of  the  courts  that  would  extremely  embarrass 
the  administration  of  justice."  The  same  principle  gives  a 
court  complete  control  of  the  subject  matter,  or  the  property 
involved  in  a  suit.  "When  the  object  of  the  action  requires  the 
control  and  dominion  of  the  property  involved  in  the  litigation, 
that  court  which  first  acquires  possession,  or  that  dominion 
which  is  equivalent,  draws  to  itself  the  exclusive  right  to  dis- 
pose of  it  for  the  purposes  of  its  jurisdiction":  Heidritter  v. 
Elizabeth  Oil  Cloth  Co.,  112  U.  S.'  294,  5  Sup.  Ct.  Eep.  135. 
See.  also.  I^io  Grande  R.  Jl.  Co.  v.  Tinet.  132  U.  S.  565,  10  Sup. 
Ct.  Rep.  168;  Stout  v.  Lye,  103  U.  S.  68. 
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Jurisdiction  over  all  matters  in  the  settlement  of  the  affairs 
and  business  of  the  West  Virginia  Loan  Company  had  been 
asserted  by  the  circuit  court  of  Ohio  county  before  any  action 
^'*^  was  taken  in  the  circuit  court  of  Mineral  county.  These 
matters  included  a  deed  of  trust  held  upon  Fredlock's  prop- 
erty by  the  association,  the  money  borrowed  by  him  from  the 
association  for  which  that  property  was  bound,  his  liability  to 
the  association  upon  the  stock  for  which  he  had  subscribed,  and 
the  court  had  jurisdiction  of  him  because  he  was  made  a  party 
to  the  suit  and  process  had  been  served  upon  him.  The  injunc- 
tion, as  already  stated,  had  for  its  primary  purpose  the  en- 
forcement and  vindication  of  that  jurisdiction.  Without  power 
to  enforce  its  jurisdiction  the  circuit  court  of  Ohio  county  would 
be  at  the  mercy  of  any  other  court  in  which  any  of  the  par- 
ties might  see  fit  to  institute  a  suit.  Thus  the  systematic 
f.md  equitable  distribution  of  the  funds  would  be  broken  in 
upon,  the  distribution  delayed  and  beclouded  with  uncertainty, 
and  one  suit  would  but  lay  the  ground  for  another,  thus  en- 
tailing endless  confusion  and  expense.  That  it  was  the  legis- 
lative intent  in  passing  section  4  of  chapter  133  of  the  code 
to  thus  impair  the  general  jurisdiction  of  the  courts,  deny  to 
them  powers  which  are  absolutely  necessarv^  to  the  effectual  and 
orderly  administration  of  justice,  and  bring  about  the  confusion 
and  disastrous  results  which  have  been  indicated,  cannot  be  en- 
tertained for  a  moment,  in  the  absence  of  a  clear  and  explicit 
expression  of  such  intention.  It  is  nowhere  to  be  found  in  the 
statute  upon  which  plaintiff  in  error  relies. 

As  to  the  second  ground  assigned  for  want  of  jurisdiction,  it 
is  enough  to  say  that,  it  being  established  that  tlie  circuit  court 
of  Ohio  county  had  jurisdiction  of  the  cause,  to  which  the 
plaintiff  in  error  was  a  party,  and  that  he,  in  disobedience  of  an 
order  of  the  court,  prosecuted  a  suit  in  another  county,  the  pur- 
pose and  object  of  which  was  to  trench  upon  the  jurisdiction 
of  the  court  having  control  of  the  case,  it  is  not  material  whether 
the  object  of  the  second  suit  was  the  same  as  that  of  the  first 
or  not.  The  fact  that  the  second  suit  had  the  effect  to  par- 
tially withdraw  from  the  pending  case  in  Ohio  county  a  part. 
of  the  subject  matter  to  which  its  jurisdiction  had  altacJied 
was  sufficient  to  warrant  that  court  in  prohibiting  him  from 
aiding  in  the  prosecution  thereof.  Disobedience  of  an  order 
of  a  court  committed  by  a  party  to  a  suit  in  wliich  the  order 
is  made  is  an  act  of  contempt  which  the  court  has  power  to 
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punish.  Such  order  and  such  disobedience  may  relate  to  some- 
thing 2^^  other  than  the  pendency  of  another  suit.  So  it 
may  relate  to  a  suit  which  is  not  in  all  respects  the  same  as 
the  suit  in  which  the  order  is  made.  From  what  has  been  said 
in  reply  to  other  contentions  bearing  upon  the  question  of  ju- 
risdiction, it  cannot  be  seriously  doubted  that  the  circuit  court 
of  Ohio  county  had  acquired  jurisdiction  of  the  settlement  of 
the  affairs  of  the  building  association,  and  that  plaintiif  in  error 
was  a  necessary  party  and  had  been  served  with  process  when 
the  injunction  issued.  When  a  court  has  jurisdiction  in  the 
sense  of  power  to  decide  whether  an  injunction  or  other  writ 
shall  be  awarded,  the  party  against  whom  it  issues  is  bound  to 
obey  it,  although  the  awarding  of  it  may  have  been  erroneous, 
and,  in  that  sense,  improper  and  improvident,  and  it  may  op- 
erate unreasonably  and  unjustly.  He  must  obey  it  until  vacated 
or  dissolved:  State  v.  Harper's  Ferry  Bridge  Co.,  16  W.  A^a. 
864  (syl.  10) ;  Forrest  v.  Price,  52  N.  J.  Eq.  16,  29  Atl.  215; 
State  V.  Baldwin,  57  Iowa,  266,  10  N.  W.  645;  Kaye  v.  Kean, 
18  B.  Mon.  (Ivy.)  847;  Eailroad  Co.  v.  Eamsley,  45  1^.  Y.  644, 
654;  People  v.  McKane,  78  Hun,  161,  28  N.  Y.  Supp.  981; 
Simpson  v.  Putnam,  41  Vt.  238;  Woodyard  v.  Earl  Lincoln,  3 
Swanst.   626. 

Finally,  it  is  insisted  that  the  judgment  should  be  reversed 
for  irregularities,  mere  errors  in  the  proceeding,  and  insufli- 
ciency  of  evidence.  It  is  very  well  established  that  a  contempt 
of  court  is  in  the  nature  of  a  criminal  offense,  that  its  punish- 
ment is  criminal  in  its  character,  and  that  the -evidence  must 
be  sufficient  to  establish  guilt  beyond  a  reasonable  doubt  in 
order  to  convict :  State  v.  Harper's  Ferry  Bridge  Co.,  1 6  AV. 
Va.  864;  Ruhl  v.  Euhl,  24  W.  Ya.  279;  State  v.  Irwin.  30  W. 
Ya.  404,  4  S.  E.  413;  State  v.  Ealphsnyder,  34  W.  A"a.  352, 
12  S.  E.  721;  State  v.  Cunningham,  33  W.  Ya.  607,  11  S. 
E.  76.  The  theory  presented  in  the  brief  for  plaintiff  in  error 
seems  to  be  that  it  was  necessary  to  impanel  a  jury  and  bring 
witnesses  to  testify  in  person.  This  position  is  not  tenable. 
Where  the  courts  have  the  right  to  summarily  punish  for  con- 
tempt, they  proceed  without  an  indictment  and  without  a  jury : 
7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  G6;  4  Ency.  of  PI.  "& 
Pr.  771.  By  so  proceeding,  the  constitutional  guaranties  re- 
lating to  indictment  and  jury  trial  are  not  violated :  4  Ency.  of 
PI.  &  Pr.  771 ;  7  Am.  &  Eng.'  Ency.  of  Law,  2d  ed.,  66.  Wis  it 
necessary   that  tlie   accused   be    confronted    by    the    witnesses 
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against  him.  In  State  v.  Harper's  Ferry  Bridge  Co.,  16  W. 
Va.  864,  the  evidence  was  in  the  form  of  affidavits,  ^^*  just 
as  is  a  part  of  the  evidence  in  this  case.  The  matter  set 
forth  in  the  two  affidavits  is  denied  in  the  answer  to  the  rule, 
hut  that  presents  nothing  more  than  mere  conflict  of  testimony 
with  which  courts  and  juries  often  have  to  contend.  The  prin- 
cipal reliance,  however,  is  upon  the  claim  that  the  plaintiff  in 
error,  after  the  injunction  was  served  upon  him,  was  powerless 
to  prevent  the  decree  subsequently  made  by  the  circuit  court 
of  Mineral  county,  because  the  Peidmont  Feed  and  Ice  Com- 
pany was  also  a  plaintiif  in  that  suit  and  had  the  right  to  pro- 
ceed. It  is  al>o  denied  that  the  plaintiff  in  error  procured  or 
in  any  way  encouraged  the  eptering  of  tliat  decree.  It  is  not 
claimed  for  the  answer  of  Fredlock  that  it  amounts  to  any- 
thing more  than  a  denial  of  the  charge  made  against  him  and 
an  agrument  in  support  of  that  denial.  The  record  as  made 
up  in  the  circuit  court  of  Ohio  county  discloses  evidence 
strongly  tending  to  prove  the  charge.  Nothing  is  offered 
against  it  except  the  denial  by  Fredlock  on  oath  of  his  guilt. 
He  introduced  no  evidence.  It  appears  from  the  copy  of  the 
minutes  of  the  meeting  of  the  directors  that  Fredlock  was 
bitterly  opposed  to  the  dissolution  of  the  corporation,  and  the 
pending  suit  for  winding  up  its  affairs.  While  that  suit  is  not 
mentioned  in  the  minutes,  it  is  very  clar  that  the  purpose  and 
object  of  the  meeting  was  to  prevent  dissolution  and  provide  for 
the  continuance  of  the  business  of  the  association.  It  is  pre- 
posterous to  say  that  men  so  engaged  had  no  knowledge  of  the 
important  fact  of  the  pendency  of  a  suit,  the  purpose  of  which 
was  to  put  an  end  to  the  existence  of  the  corporation.  The 
record  also  disclosed  a  letter  from  Fredlock's  counsel,  dated 
July  1,  1899,  in  which  the  determination  to  liquidate  and 
wind  up  the  affairs  of  the  company,  the  steps  taken  to  that  end, 
the  election  of  the  new  board  of  directors  and  their  claim  that 
the  old  board  had  no  right  to  collect  and  handle  the  funds  ot  the 
association,  are  referred  to.  In  that  connection  the  letter  says : 
"The  matter  is  now  in  the  hands  of  the  court-,  as  I  understand 
it,  and  until  this  dispute,  as  to  who  is  the  proper  person  to 
receive  the  money,  is  settled  I  cannot  advise  i\Ir.  Fredlock  to  pay 
off  his  loan  either  in  full  or  in  part,  though  if  we  can  determine 
the  correct  amount  due  from  Mr.  Fredlock,  and  you  can  give 
him  some  sort  of  security  against  having  to  pay  the  money  over 
a  second  time,  should  the  court  finally  decide  against  the  old 
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^^^*  board,  I  will  advise  Mr.  Fredlock  to  pay  off  the  loan  and 
he  will  be  glad  to  do  so,  as  he  is  anxious  to  be  rid  of  it  nnd 
have  his  property  clear."  It  is  not  pretended  that  there  was 
any  suit  pending  relating  to  the  affairs  of  the  company  except 
the  one  brought  to  wind  up  its  business,  but  it  is  insisted  that 
the  reference  in  this  letter  to  the  matter,  as  being  in  the  hands 
of  the  court,  only  related  to  the  dispute  between  the  two 
boards  of  directors.  Notwithstanding  the  denial  of  knowledge 
of  the  pendency  of  the  suit  and  its  object,  it  certainly  cannot 
be  questioned  that  this  is  competent  evidence,  tending  to  show 
such  knowledge.  And  a  fair  inference  is  that  the  character 
of  the  suit  was  known,  as  it  was  written  by  Fredlock's  attor- 
ney, who  may  well  be  supposed  .to  have  ascertained  a  fact  of 
such  importance  and  publicity  as  a  pending  suit  involving  the 
matter  about  which  he  was  employed.  Furthermore,  the  letter, 
together  with  the  conduct  of  Fredlock,  shows  a  desire,  pur- 
pose and  intent  not  to  submit  himself  and  his  interest  to  the 
determination  of  the  controversy  in  that  suit  if  he  could  avoid 
it.  After  repeated  attempts  to  obtain  a  settlement  upon  ad- 
vantageous terms,  proposed  by  himself,  he  joined  in  the  or- 
ganization of  a  corporation  composed  principally  of  persons 
who  have  been  closely  associated  with  him,  and  conveyed  his 
property  to  it,  with  the  understanding  that  it  should  assume 
and  pay  his  indebtedness  to  the  association.  The  good  faith  of 
this  transaction  is  impeached  by  the  fact  that,  although  he  had 
parted  with  all  interest  in  the  property  and  relieved  bimself 
of  liability  to  pay  the  indebtedness  secured  upon  it,  or,  rather, 
had  taken  indemnity  against  loss  on  account  of  it,  he  joined 
this  corporation  as  plaintiff  in  a  suit  to  enjoin  the  sale  of 
the  property  and  to  have  the  usury  in  the  debt  due  the  associa- 
tion eliminated,  and  to  have  credited  upon  the  debt  the  value 
of  certain  shares  of  stock  purchased  by  him  for  other  parties. 
The  object  of  said  suit  was  to  obtain  against  the  association, 
its  stockholders  and  creditors  the  settlement,  advantageous  to 
himself,  which  he  had  endeavored  to  obtain  out  of  court.  How 
could  the  corporation  ask  credit  for  the  value  of  shares  belong- 
ing to  Fredlock  ?  Moreover,  it  is  perfectly  clear  on  the  face  of 
the  transaction,  viewed  in  the  light  of  the  circumstances  sur- 
rounding it,  that  Fredlock  was  the  prime  mover  and  organizer 
in  the  creation  of  the  corporation,  and  was  vitally  interested 
in  what  it  -'*"  was  attempting  to  do.  After  it  had  been  de- 
cided by  the  stockholders  to  dissolve  the  corporation,  and  after 
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Fredlock  had  attempted  to  obtain  a  settlement,  he  purchased 
twenty-five  shares  of  the  stoclc  of  the  association.  The  bill 
filed  in  ^Mineral  county  shows  that  he  attempted  to  obtain  the 
settlement  in  September,  1898,  and  these  twenty-five  shares  of 
stock  were  transferred  to  him  in  February,  1899.  His  resist- 
ance to  the  dissolution,  his  attempt  to  settle,  his  purchase  of 
additional  stock  with  intent  to  have  it  credited  upon  his  in- 
debtedness, his  organization  of  the  corporation,  his  conveyance 
of  his  property  to  that  corporation  and  his  joining  as  plaintiff 
in  the  suit  brought  in  Mineral  county  in  conflict  with  the  pro- 
ceedings pending  in  Ohio  county,  are  all  facts  clearly  tending 
to  show  an  intention  on  his  part  to  prevent  an  adjudication  of 
his  rights  in  the  premises  by  the  circuit  court  of  Ohio  county. 
This  is  an  inference  fairly  arising  from  these  facts  and  others 
which  have  been  stated  herein,  tending  to  show  the  guilt  of 
Fredlock.  Surely,  it  cannot  be  claimed  that  they  are  not  to 
have  any  weight  against  him,  and  that  a  proceeding  for  con- 
tempt is  one  in  which  circumstantial  evidence  cannot  be  con- 
sidered. It  is  competent  evidence  in  all  other  criminal  proceed- 
iugs,  and  why  not  in  this?  While  Fredlock  denies  having  as- 
sisted in  procuring  the  decree  of  reference  in  the  Mineral  county 
suit,  there  is  one  clause  in  that  decree  which  concerns  the  rights 
and  interests  of  Fredlock  only.  It  is  shown  that  he  purchased 
twenty-five  shares  of  stock  from  other  persons,  and  it  does  not 
appear  that  he  sold  these  shares  to  the  Peidmont  Feed  and  Ice 
Company.  The  decree  directs  the  commissioner  "to  ascertain 
and  report  the  amount  that  has  been  paid  to  said  company  on 
the  certificates  of  its  stock,  assigned  to  and  held  by  said  Fred- 
lock." Who  but  Fredlock  was  interested  in  having  this  pro\i- 
sion  inserted  in  that  decree?  The  Peidmont  Feed  and  Ice 
Company  had  no  interest  whatever  in  those  shares.  The  an- 
swer to  the  rule  does  not  undertake  to  make  any  explanation 
whatever  of  this  incontrovertible  fact  which  is  inconsistent  with 
his  denial  of  the  charge  of  having  procured  the  entry  of  that 
decree.  He  does  not  say  that  it  occurred  by  inadvertence  exen. 
Had  he  done  so,  the  statement  should  have  been  closely  scru- 
tinized, for  the  reason  that  before  that  time  the  restraining  or- 
der of  the  circuit  court  of  Ohio  county  had  been  served  upon 
him  expressly  prohibiting  -"*''  his  further  prosecution  of  that 
suit.  That  made  it  his  duty  to  see  to  it  that  no  further  steps 
v/ere  taken  in  a  matter  over  which  he  had  control.  This  pro- 
vision in  the  decree  is  competent  evidence  of  the  actual  viola- 
Am.  St.  Rep.,  Vol.  84-60 
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tion  of  the  injunction  order,  and,  in  view  of  the  absence  of 
any  attempt  in  the  answer  to  explain  it  or  account  for  its  pres- 
ence there,  common  sense  and  reason  must  treat  it  and  the 
other  damaginsf  facts  alluded  to  as  fairly  establishing  the  re- 
sponsibility of  Fredlock  for  all  the  proceedings  in  Mineral 
county,  which  were  manifestly  prosecuted  for  no  other  purpose 
than  to  try  to  obtain  advantage  by  withdrawing  the  Fredlock 
interest  in  the  loan  association  from  the  jurisdiction  of  the 
circuit  court  of  Ohio  county.  The  evidence  found  in  the  rec- 
ord, while  circumstantial,  discloses  the  motive  for  the  commis- 
sion of  the  act  charged,  previous  conduct  on  the  part  of  the 
plaintiff  in  error  tending  to  show  an  intent  on  his  part  to  com- 
mit it,  and  the  actual  accomplishment  of  the  thing  which  was 
forbidden.     All  this  is  indisputable. 

But  there  is  an  intimation  in  the  brief  that  the  circuit  court 
of  Mineral  county,  having  before  it  the  decree  and  injunction 
order  made  by  the  circuit  court  of  Ohio  county,  by  allowing 
plaintiff  in  error  to  proceed  as  he  did,  adjudicated  his  right  to 
so  proceed  and  thus  took  out  of  the  act  the  element  of  disobedi- 
ence. It  is  well  known  that  the  action  of  the  court  in  restrain- 
ing a  party  to  a  cause  pending  in  one  court  from  prosecuting 
a  suit  in  another  court,  does  not,  in  any  way,  affect  the  jurisdic- 
tion of  such  other  court.  Therefore,  the  circuit  court  of  Min- 
eral county,  being  required  to  look  no  further  than  to  ascer- 
tain its  own  jurisdiction  in  the  premises  and  the  rights  of  the 
parties  as  determined  by  the  pleadings  and  evidence  in  the 
cause  pending  in  it,  had  no  ground  upon  which  to  refuse  the 
relief  asked.  The  injunction  order  laid  before  it  did  not  re- 
strain the  court  from  proceeding.  It  was  not  the  duty  of  that 
court  to  detennino  whether  Fredlock  was  bound  to  ol)ey  tlie  or- 
der of  the  other  court.  That  question  was  not  submitted  to 
that  court.  It  related  to  Fredlock  only  and  not  to  the  court. 
Hence,  the  action  of  the  court  in  entering  the  decree  determined 
nothing  as  between  Fredlock  and  the  state  or  the  circuit  court 
of  Ohio  county.  "The  injunction  is  directed,  not  to  the  court, 
but  to  the  litigant  parties,  and  in  no  manner  denies  the  juris- 
diction of  the  legal  tribunal.  It  merely  seeks  to  control  the 
person  ^"^^  to  whom  it  is  addressed,  and  to  prevent  him  from 
using  the  process  of  courts  of  law  where  it  would  be  against 
conscience  to  allow  him  to  proceed.  It  is  granted  on  the  ground 
that  an  unfair  use  is  being  made  of  the  legal  forum,  which, 
from  circumstances  of  which  equity  alone  can  take  cognizance. 
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should  be  restrained  lest  an  injury  be  committed  wliolly  rem- 
ediless at  law" :  High  on  Injunctions,  sec.  45 ;  JLO  Am.  &  Eng. 
Ency.  of  Law,  910,  not-e  1.  While  this  relates  to  injunctions 
against  proceedings  in  courts  of  law,  the  extent  to  which  one 
court  of  equity  restrains  a  part)^  to  a  suit  pending  in  it  from 
proceeding  in  another  court  of  equity  must  be  exactly  the  same, 
for  the  same  reasoning  applies. 

Based  upon  this  decree  is  the  further  argument  that  the  ele- 
ment of  intent  to  disobey  the  injunction  order  or  to  contemn 
the  court  is  lacking.  Where  the  act  of  contempt  is  disobedience 
of  an  order  of  the  court,  the  contemnor  is  not  permitted  to  :^ay 
his  violation  of  the  mandate  of  the  court  was  unintentional. 
In  such  case  he  cannot  purge  the  contempt  in  that  way :  4  Ency. 
of  PI.  &  Pr.  791,  and  cases  cite.d  in  note  3.  The  averment  of 
want  of  intention  only  serves  to  mitigate  the  punishment :  4 
Ency.  of  PI.  &  Pr.  791.  There  are,  no  doubt,  contempts  which 
may  be  purged  in  that  way,  where  the  facts  and  circumstances 
support  the  averment  and  negative  the  idea  of  intentional 
wrong,  but  in  cases  of  this  kind  the  gist  of  the  offense  is  the 
doing  of  the  act  forbidden,  and  not  the  intent  with  which  it  is 
done. 

Upon  the  evidence  the  circuit  court  has  found  for  the  state, 
and  it  cannot  be  said  that  there  is  not  sufficient  evidence  to  sup- 
port the  finding.  Xo  ground  upon  which  a  reasonable  doubt 
of  guilt  could  be  predicated  is  perceived.  The  judgment  must 
be  affirmed. 


Jurisdiction. — As  between  courts  of  coequal  authority,  the  one 
first  acquiring  jurisdiction  is  allowed  to  pursue  it  to  the  end,  to  the 
exclusion  of  all  others,  and  it  will  not  permit  its  jurisdiction  to  be 
impaired  or  subverted  by  a  resort  to  some  other  tribunal:  Kwing 
V.  Mallison,  65  Kan.  484,  ante,  p.  299,  70  Pac.  369;  Leigh  v.  Green, 
62  Xeb.  344,  89  Am.  St.  Eep.  751,  86  X.  W.  1093. 

A  Court  of  Equity  May  Restrain,  persons  within  its  jurisdiction 
from  prosecuting  siiits  in  the  courts  of  other  states  or  of  foreign 
countries:  Hazen  v.  Lvndonville  Nat.  Bank,  70  Vt.  543,  67  Am. 
St.  Rep.  680,  41  Atl.  1046;  Kendall  v.  :\lcClure  Coke  Co.,  182  Fa. 
St.  1,  61  Am.  St.  Eep.  68,  37  Atl.  823;  Miller  v.  Gittings,  85  Md.  601, 
60  Am.  St.  Eep.  352,  37  Atl.  372;  Hawkins  v.  Ireland.  64  Minn. 
339,  58  Am.  St.  Rep.  534,  67  X.  W.  73:  monocrrpiphic  note  to  Em- 
gatner  v.  Illinois  Steel  Co.,  59  Am.  St.  Rep.  881-885. 

The  Poirer  to  Punish  for  Contempt  is  inherent  in  everv  court  of 
justice:  Bradley  v.  State,  111  Ga.  168,  78  Am.  St.  Rep. '157,  36  S. 
E.    630. 
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WALL   V.   NORFOLK   AXD   WESTEEN   RAILROAD   CO. 

[52  W.  Va.  485,  44  S.  E.  294.] 
ATTACHMENT— Corporate  Rolling  Stock.— Under  a  state  con- 
stitutional provision  making  the  rolling  stock  and  other  movable 
property  of  any  railroad,  or  other  corporation  within  the  state,  sub- 
ject to  execution  and  sale  in  the  same  manner  as  the  personalty 
of  individuals,  the  rolling  stock  of  a  railroad,  or  other  corporation, 
whether  foreign  or  domestic,  within  the  state,  is  subject  to  the 
process    of   attachment,     (p.    952.) 

ATTACHMENT— Measure  of  Garnishee's  Liability.— Plaintitf 
by  garnishment  cannot  place  himself  in  a  superinr  position  as  re- 
gards a  recovery  to  that  occupied  by  the  principal  defendant.  The 
garnishee's  liability  is  measured  by  his  responsibility  and  relation 
to  such  defendant,  and  he  can  be  charged  only  in  consistency  with 
the  subject  of  his  contract  with  the  defendant,     (p.   954.) 

ATTACHMENT— Garnishment  as  Affecting  Contract  Rela- 
tions.— If  the  right  of  an  attachment  defendant  is  subject  to  the 
right  of  the  garnishee  under  a  contract  between  them,  the  right  of 
the  plaintiff  in  attachment  is  likewise  snbject  to  the  right  of  the 
garnishee.  The  service  of  a  garnishment  neither  changes,  inter- 
rupts, nor  terminates  the  contractual  relations  existing  between  the 
principal   defendant   in   attachment   and   the   garnishee,     (p.    954.) 

ATTACHMENT— Garnishment  of  Railroad  Rolling  Stock  Un- 
der Contract. — A  railroad  company  is  not  liable  to  garnishment  for 
cars  received  of  a  connecting  lino  under  running  arrangements  and 
a  contract  between  the  two  companies,  whereby,  instead  of  unload- 
ing and  transporting  their  freight  from  the  cars  of  one  company  to 
the  cars  of  the  other  at  the  points  of  conjiection.  each  receives  from 
the  other  loaded  carg  and  hauls  them  to  the  point  of  destination  on 
its  own  line,  and  after  discharging  the  freight,  returns  the  cars  as 
soon   as   practicable,      (p.    955.) 

ATTACHMENT  and  Garnishment— Interstate  Commerce.— 
Eailroad  cars  engaged  in  carrying  freight  from  another  state  into 
the  state,  to  be  returned  loaded  to  the  former  state  in  the  transac- 
tion of  interstate  coinmerce,  are  not  sulijoct  to  attachment  in  the 
hands  of  the  owner  or  to  garnishment  in  the  hands  of  a  connecting 
carrier  within  the  latter  state,     (p.   959.) 

J.  ]\r.  Mason,  Sr.,  and  J.  "W.  Daniels,  for  the  appellees. 

]\r.  ^IcCormick,  C.  Moore  and  J.  Doran,  for  the  appellants. 

4S«  BRAXXOX,  J.  C.  F.  Wall  bronght  an  attachment  in 
equity  against  the  Pennsylvania  Railroad  Company  in  the  cir- 
cait  oonrt  of  Jefferson  county  to  recover  damages  for  some  cat- 
tle killed  and  others  injured  while  being  carried  over  the  line 
of  the  defendant  in  state  of  Pennsylvania,  and  sued  out  an 
attachment  and  levied  the  same  on  a  freight-car  of  said  com- 
pany found  at  Shepherdstown,  in  Jefferson  county,  the  car  be- 
ing in  the  possession  of  the  Xorfolk  and  Western  Railway  Cmn- 
paiiy,  and  served  the  attachment  also  on  the  latter  company  as 
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a  garnishee  on  account  of  its  having  the  car  in  its  possession. 
The  Pennsylvania  Eailroad  Company  is  a  foreign  corporation. 
That  company  did  not  appear  in  the  suit,  but  the  Norfolk  and 
Western  company  filed  an  answer,  which  stands  as  taken  for 
true  and  uncontroverted  as  to  its  statement  of  facts.  That  an- 
swer, after  stating  that  both  railroad  companies  are  common 
carriers  of  goods  by  railroad,  states  "that  at  the  time  of  the  is- 
sue and  service  of  the  writs  of  attachment  herein  upon  the 
garnishee,  and  ever  since  that  time,  an  arrangement  and  un- 
derstanding existed  between  the  defendant  and  garnishee  com- 
panies, according  to  the  universal  custom  in  such  cases  among 
railroad  lines  throughout  the  United  States  in  the  management 
of  their  freight  business,  by  which,  instead  of  unloading  and 
transferring  their  freight  from  the  cars  of  one  company  to  the 
cars  of  another  at  a  point  of  connection,  each  company  receive 
the  loaded  cars  of  the  other  from  and  throughout  connecting  lines 
or  direct,  hauls  them  to  the  place  of  destination  on  its  own  line, 
and  after  discharging  the  freight  under  the  implied  agreement 
to  return  them  as  soon  as  and  when  practicable  in  the  due 
course  of  business,  reloaded  **''  with  freight  to  some  point  on 
or  near  or  reached  by  the  line  of  the  company  owning  them. 
That,  under  the  arrangement  and  understanding  existing  as 
aforesaid  the  jSTorfolk  and  Western  Railway  Company,  the 
garnishee,  had  the  right  to  use  in  its  business  the  cars  afore- 
said, the  cars  owned  by  it  while  on  the  lines  of  the  Pennsylvania 
Railroad  Company  being  similarly  in  current  and  constant  use 
of  the  Pennsylvania  Railroad  at  all  times,  and  each  company 
paying  the  other,  by  wheelage  or  mileage  of  such  cars.  The 
method  aforesaid  of  receiving  and  returning  railroad  cars  of 
other  lines  by  railroads  facilitates  traffic,  and  is  a  great  accom- 
modation to  the  shipping  public,  and  has  become  a  part  of  the 
general  system  of  freight  transportation  throughout  the  United 
States ;  that  it  would  be  practically  impossible  for  the  garnishee 
to  carry  on  its  business  with  arrangements  and  understanding 
of  this  character  with  other  lines;  and  that  the  garnishee,  un- 
der the  arrangements  and  understanding  aforesaid,  is  entitled 
to  hold  and  use  as  aforesaid  the  cars  for  said  business  free  and 
discharged  of  and  without  interference  from  attachment  or 
garnishment  proceedings  herein;  and  that  the  maintenance  of 
such  proceeding  would  nullify  the  rights  of  the  garnishee  with 
the  defendant  under  the  arrangement  and  understanding  afore- 
said, and  interfere  seriously  with  the  proper  movement  of  traf- 
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fie  and  accommodation  of  the  shippinsc  public."  The  car  levied 
upon  had  been  loaded  beyond  Hagerstown,  Marjdand,  with  sacks 
of  patent  plaster  consigned  to  Shepherdstown,  and  when  levied 
upon  was  standing  upon  a  sidetrack  loaded  with  plaster  to  be 
delivered  in  said  town,  according  to  said  bill,  and  according  to 
the  answer  was  being  unloaded  when  the  garnishee  was  served 
with  the  attachment.  The  case  resulted  in  a  decision  by  the 
circuit  court  holding  the  attachment  and  garnishment  valid,  and 
a  decree  was  rendered  against  the  Norfolk  and  Western  Eail- 
way  Company  for  four  hundred  and  thirty-two  dollars  and 
twenty-five  cents,  on  account  of  its  liability  by  reason  of  its  pos- 
session of  said  car,  and  company  has  appealed  to  this  court. 

The  question  is  raised,  Is  this  car  subject  to  attachment? 
Upon  the  question  whether  the  property  of  a  quasi  public  cor- 
poration essential  to  its  operation  is  so  liable  there  is  much 
conflict  of  authority,  as  will  appear  from  the  authorities  cited : 
Brady  v.  Johnson,' 75  Md.  445,  26  Atl.  46;  Gooch  v.  McGee, 
83  K  C.  59,  35  Am.  ^^^  Eep.  558;  Ammant  v.  ^ew  &  Co., 
3  Serg.  &  R.  210,  15  Am.  Dec.  593,  note  595.  All  admit  that 
the  property  of  a  purely  private  corporation  not  serving  the 
general  public,  though  ever  so  essential  to  its  use,  is  liable  to 
execution;  but  as  to  those  corporations  created  to  carry  on 
business  valuable  to  the  public,  such  as  a  railroad  corporation, 
which  is  a  common  carrier,  this  conflict  of  cases  exists.  On 
the  one  side  it  is  said  that  such  a  corporation  would  be  disabled 
from  performing  its  public  duties  if  its  property  essential  in 
so  doing  could  be  seized  and  sold  away  from  it,  and  thus  the 
public  would  suffer  great  harm.  On  the  other  side,  to  exempt 
so  much  property  cripples  the  power  of  the  law  to  enforce  pay- 
ment of  debts,  and  exempts  from  its  scope  a  great  mass  of  prop- 
erty. If  we  say  that  such  property  is  not  wholly  free  from 
subjection  to  debt  for  the  reason  that  it  may  be  reached  by 
sequestration  of  earnings,  or  by  the  sale  of  the  whole  prop- 
erty, the  reply  is  that  the  ordinary  and  ready  remedy  by  exe- 
cution upon  judgments  is  abortive,  and  that  relief  is  practically 
denied  to  small  debts.  Between  those  adverse  interests  the 
courts  have  greatly  conflicted.  x\ll  the  cases  say  that  unless 
statute  authorizes,  the  franchise  itself  cannot  be  sold  under  ex- 
ecution, and  the  major  part  of  legal  authority  says  also  that 
property  of  such  corporations  essential  to  the  exercise  of  such 
franchise  is  also  not  subject  to  execution.  In  Gue  v.  Tide 
Water  Canal  Co.,  24  How.  257,  the  United    States    supreme 
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court  held  that  a  corporate  franchise  to  take  tolls  on  a  canal 
cannot  be  sold  under  fieri  facias,  unless  authorized  by  a  statute 
of  the  state  granting  the  incorporation,  and  also  that  the  lands 
or  works  essential  to  the  enjoyment  of  the  franchise  cannot  be 
separated  from  it  and  sold  under  a  fieri  facias  so  as  to  destroy 
or  impair  the  value  of  the  franchise.     So  in  East  Alabama  Co. 
V.  Doe,  114  U.  S.  340,  5  Sup.  Ct.  Eep.  869,  it  was  held  that  a 
railroad  right  of  way  could  not  be  sold  to  anyone  not  owning 
the  franchise,  under  an  execution.     Elliott  on  Eailroads,  vol- 
ume 2,  section  520,  says  "the  franchise  of  a  railroad  company, 
and  corporate  property  essential  to  the  enjoyment  of  the  fran- 
chise, are  not  subject  to  sale  on  execution,  unless  the  legislature 
authorizes  or  assents  to  the  transfer.     But    locomotives,    cars 
and  other  personal  property  held  by  the  corporation,  if  not  in 
actual  use  in  the  operation  of  the  road,  are  held  by  some  author- 
ities to  be  subject  to  sale  on  execution,  and  there  seems  to  be 
no  reason  why  property  "****  of  a  railroad  corporation  not  es- 
sential to  the  enjoyment  of  its  franchise  should  not  be  subjected 
to  the  payment  of  its  debt."     Amid  the  conflict  I  have  con- 
cluded that  the  law  is  properly  stated  in  11  American  and  Eng- 
lish Encyclopedia  of  Law,  second  edition,  620,  as  follows:  "In 
the  case  of  corporations  such  as  railroad  or  bridge  companies, 
which,  though  not  strictly  public  corporations,  are  created  to 
serve  public  purposes,  and  are  charged  with  public  duty,  such 
property  as  is  necessary  to  enable  them  to  discharge  their  du- 
ties to  the  public  and  effectuate  the  objects  of  their  incorpora- 
tion, is  not,  according  to  the  weight  of  authority,  apart  from 
statutory  provision,  subject  to  execution  at  law.     But  the  prop- 
erty of  a  quasi  public  corporation  not  necessary  or  not  used  for 
the  purposes  which  called  the  corporation  into  being  is  not  ex- 
empt from  seizure  or  sale  under  execution."     There  are  some 
cases  which,  while  admitting  that  a  franchise  or  things  indis- 
pensable to  its  use  cannot  be  levied  under  execution,  yet  hold 
that    rolling    stock    is    liable    to    execution:  Louisville  Co.  v. 
Boney,  117  Ind.  501,  20  jST.  E.  432.     It  thus  seems  that  the 
franchise  itself  and  ever}i;liing  pertaining  to  it  essential  to  its 
operation    are    exempt    from    execution,  and  thus  the  matter 
turns  upon  the  question  whether  railroad  rolling  stock  is  so 
essential.     I  do  not  think  that  the  question  is  tested  by  whether 
the  property  is  indispensable  in  the  use  of  the  franchise,  but 
that  as  put  by  the  case  of  Brady  v.  Johnson,  75  Md.  445,  26 
Atl.  49,  it  is  of  a  nature  to  be  of  practical  use  in  the  operation 


953  AMERICAN  State  Eeports,  Vol.  94.      [W.  Virginia, 

of  the  franchise;  rolling  stock  is  essential  next  to  the  track  or 
right  of  way — in  fact,  equally  with  them.  True,  rolling  stock 
taken  can  be  replaced,  but  often  this  is  beyond  the  ability  of 
the  company,  and.  we  can  easily  imagine  cases  where  seizure 
of  rolling  stock  would  stop  the  performance  of  public  duties. 
So,  I  think  the  common  law  exempts  such  rolling  stock  from 
execution.  The  convention  which  framed  our  constitution  must 
have  been  of  this  opinion  when  it  inserted  in  article  11,  section 
8,  the  provision :  "The  rolling  stock  and  all  other  movable  prop- 
erty belonging  to  any  railroad  company  or  corporation  in  this 
state  shall  be  considered  personal  property,  and  shall  be  liable 
to  execution  and  sale  in  the  same  manner  as  the  personal 
property  of  individuals."  It  is  argued  that  this  section  can 
have  no  application  to  foreign  corporations,  but  only  to  those 
chartered  by  this  state.  It  is  a  principle  which  no  state  can, 
and  therefore  no  state  is  presumed  to  intend  to,  legislate  as  to 
persons  or  things  ^^^  outside  of  its  territory,  and  I  would  be 
inclined  to  concur,  did  it  at  first  concur,  in  that  view ;  but  that 
would  establish  a  difference  between  the  property  of  foreign 
and  home  corporations  found  within  the  territory  of  the  state. 
And  in  this  connection  we  must  remember  that  it  is  a  propo- 
sition disputed  by  no  one  that  "a  state  having  property  of  a 
nonresident  within  its  territory  may  appropriate  it  to  satisfy 
demands  of  her  citizens" :  Pennoyer  v.  ISTeff,  95  U.  S.  714.  So 
I  do  not  see  but  that  the  state  constitution  would  make  all  roll- 
ing stock  of  a  railroad  company,  whether  foreign  or  domestic, 
liable  to  execution  when  found  within  the  state.  If  that  provi- 
sion of  our  constitution  had  no  application  to  property  owned 
by  a  foreign  corporation,  then  this  car  would  not  be  leviable; 
but  I  think  the  constitution  applie.<  to  it. 

It  is  said  that  this  provision  of  the  constitution  docs  not  ap- 
ply, for  the  reason  that  it  makes  rolling  stick  liable  to  execution 
only,  and  not  to  attachment,  as  execution  is  only  the  end  of 
the  law,  issuing  only  upon  a  judgment,  whereas  an  attachment 
goes  at  the  opening  of  the  suit,  and  is  only  a  means  to  compel 
the  appearance  of  the  defendant.  Such  was  the  object  of  the 
ancient  process  of  foreign  attachment  according  to  the  custom 
of  London;  but  the  modem  doctrine  is  that  attachment  is  not 
for  the  purpose  of  bringing  the  defendant  into  court,  and  that 
its  object  is  to  give  the  plaintiff  execution  against  the  thing  at- 
tached, to  seize  it,  and  create  a  lien  upon  it  conditional  upon  the 
rendition  of  judgment.     In  this  state  upon  judgment  the  or- 
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der  is  not  for  another  execution,  but  for  sale  under  the  attach- 
ment: 3  Am.  &  Eng.  Ency.  of  Law,  187;  4  Cyc.  395;  1  Shinn 
on  Attachment,  sec.  2.  I  do  not  think  that  it  was  the  intention 
of  the  convention  to  make  railroad  rolling  stock  liable  to  ulti- 
mate execution  and  deny  its  liability  to  attachment,  as  attach- 
ment would  often  be  the  only  process  available  for  prompt  seiz- 
ure to  answer  ultimate  judgment.  The  object  of  the  section 
was  to  do  away  with  the  law  exempting  rolling  stock  and  other 
movable  properties  of  railroads  and  other  corporations,  and  not 
to  discriminate  between  writs  of  process. 

Is  the  Xorfolk  and  Western  Company  liable  as  garnishee  un- 
der the  circumstances  of  the  case?  It  had  possession  of  this 
car  under  the  circumstances  stated  in  the  ansAver.  We  must 
look  at  the  character  of  the  possession.  The  garnishee  held  the 
car  *^^  under  "an  arrangement  and  understanding  between 
the  defendant  and  the  garnishee  companies,  according  to  the 
universal  custom  in  such  cases  among  railroad  lines  throughout 
the  United  States  in  the  management  of  their  freight  business  by 
which,  instead  of  unloading  and  transferring  their  freight  from 
the  cars  of  one  company  to  the  cars  of  another  at  a  point  of  con- 
nection, each  company  receives  the  loaded  cars  of  the  other,  from 
and  throughout  connecting  lines  or  direct,  hauls  them  to  the 
place  of  destination  on  its  own  line,  and,  after  discharging  the 
freight,  under  the  implied  agreement  to  return  them  as  and 
when  practicable  in  due  course  of  business,  reloaded  with 
freight,  to  some  point  on  or  near  or  reached  by  the  line  of  the 
company  owning  them.'^  Here  is  a  contract  between  the  two 
companies  vesting  the  Norfolk  and  Western  company  with  a 
valuable  right,  which  it  could  carry  into  effect  by  reason  of 
its  possession  of  the  car,  but  could  not  if  it  was  seized  and  taken 
from  it.  The  Pennsylvania  company  had  got  the  load  of  plas- 
ter from  some  point  on  its  line,  carried  it  in  this  car  to  Hagers- 
town,  where  its  line  connected  with  the  line  of  the  Norfolk  and 
Western,  and  the  latter  took  up  the  car  and  hauled  it  to  Shep- 
herdstown,  and  in  consideration  in  so  doing  it  had  the  impor- 
tant right  of  loading  that  car,  after  discharge  of  the  plaster 
from  it,  with  freight  at  some  point  on  its  own  line,  hauling  it 
over  its  own  line,  earning  compensation  thereby,  and  turning 
it  o\ev  to  the  Pennsylvania  Company  for  further  transporta- 
tion. The  answer  says  it  paid  wheelage  for  this  right.  It  is 
needless  to  endeavor  to  impress  the  fact  that  the  use  of  a  car  to 
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a  railroad  company  to  carry  on  its  business  is  a  valable  use.  In 
short,  the  garnishee  company  had  a  subsistent  contract  for  the 
possession  and  use  of  this  car,  and  it  had  executed  that  contract, 
so  far  as  was  to  its  disadvantage,  by  haulage  to  the  ])laco  to 
which  the  plaster  was  consigned,  but  had  not  yet  enjoyed  that 
part  of  the  contract  most  beneficial  to  it  by  loading  it  with 
freight  on  some  part  of  its  line  and  earning  compensation  for 
its  carriage.  It  had  right  to  keep  the  car  until  it  returned  it 
loaded  to  the  Pennsylvania  company  at  Hagcrstown,  and  it 
could  not  be  levied  upon  and  taken  from  it  to  defeat  that  right 
because  of  principles  of  law  that  are  beyond  all  question. 
What  is  such  law?  Drake  on  Attachment,  section  462,  states 
that  law  as  follows:  "It  is  an  invariable  rule  that  under  no 
circumstances  shall  a  garnishee,  by  the  operation  ^^*^  of  the 
proceedings  against  him,  be  placed  in  any  worse  condition  than 
he  would  be  in  if  the  defendant's  claim  against  him  were  en- 
forced by  the  defendant  himself."  "A  plaintiff  by  garnish- 
ment cannot  place  himself  in  a  superior  position  as  regards  a 
recovery  than  is  occupied  by  the  principal  defendant.  The 
garnishee's  liability  is  measured  by  his  responsibility  and  rela- 
tion to  the  defendant.  He  can  be  charged  only  in  consistency 
with  the  subject  of  his  contract  with  the  defendant":  2  Shinn 
on  Attachment,  sec.  516.  In  North  Chicago  etc.  !Mills  v.  St. 
Louis  etc.  Steel  Co.,  152  U.  S.  619,  14  Sup.  Ct.  Ecp.  717,  we 
find  the  court  saying  "the  proposition  here  laid  down  is  in 
harmony  with  the  generally  recognized  principle  that  the  rights 
of  the  garnishor  do  not  rise  above  or  extend  beyond  those  of 
his  del)tor."  "The  servnce  of  the  garnishment  neither  changed 
nor  interrupted  the  contractual  relations  existing  between  the 
Chicago  Company  and  the  St.  Louis  Company.  The  right  and 
equities  existing  and  to  arise  out  of  those  contractual  relations. 
were  in  no  way  terminated  or  defeated  by  that  service." 
Baltimore  etc.  E.  E.  Co.  v.  McCullough,  12  Gratt.  595,  is 
pointed  authority.  Also  JSTeil  &  Ellingham  v.  Rogers,  41  W. 
Ya.  37,  23  S.  E.702.  Therefore  we  hold  that  the  Xorfolk  and 
"Western  company  could  not  incur  lialjility  by  the  possession  of 
that  car.  Liability  could  only  arise  from  possession  of  it.  It 
did  not  owe  the  Pennsylvania  company  anything.  It  had  the 
right  to  use  that  car,  regardless  of  the  levy  on  it  and  carry  it  to 
Hagcrstown  and  return  it  to  the  Pennsylvania  com|)any  under 
its  contract   with  that  company. 
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It  will  not  do  to  say  that  it  could  be  liable  by  reason  of  the 
ultimate  right  of  the  Pennsylvania  company  to  have  posses- 
sion of  the  car,  because  the  right  of  the  Norfolk  and  Western 
%vould  be  defeated  by  the  subjection  of  the  car  to  the  attach- 
ment— its  right  to  carry  the  car  back  to  Hagerstown.  It 
would  be  impracticable  under  the  circumstances,  to  subject 
such  reversion.  In  fact,  the  court  took  no  steps  to  ascertain 
the  value  of  the  reversion,  as  its  order  shows  that  it  ascertained 
the  value  of  the  car  as  it  stood  at  Hagerstown,  without  refer- 
ence to  any  idea  of  reversion,  and,  finding  it  greater  than  the 
demand,  gave  a  personal  judgment  against  the  garnishee. 

The  case  of  Michigan  Cent.  E.  E.  Co.  v.  Chicago  etc.  E.  E. 
Co.,  1  111.  App.  399,  is  very  pointed  in  this  case  to  sustain  our 
decision.  Loomis  brought  suit  against  a  railroad  company 
and  gamisheed  another  '*^^  ha^^ng  in  its  possession  cars  of 
the  debtor  company,  just  as  in  this  case.  It  was  held  that  "a 
railroad  company  is  not  liable  to  garnishment  for  cars  received 
of  a  connecting  line  under  running  arrangements  existing  be- 
tween them,  such  as  are  usually  adopted  by  connecting  lines 
throughout  the  country,  whereby  instead  of  unloading  and 
transferring  their  freight  from  the  cars  of  one  company 
to  the  cars  of  the  other  at  the  points  of  connection,  each  re- 
ceived from  the  other  the  cars  loaded  with  freight  and  hauled 
them  to  the  place  of  destination  on  its  own  line  of  road,  and 
after  discharging  the  freight,  returned  the  cars  as  soon  as  prac- 
ticable in  due  course  of  business."  But  it  is  said  that  the  answer 
of  the  company  does  not  set  up  a  contract  as  actuallv  existing, 
but  relies  simply  on  a  universal  custom  among  railroad  com- 
panies as  to  such  traffic  arrangement.  This  contention  cannot 
be  sustained  in  the  face  of  the  fact  that  the  answer  affirmatively 
avers  that  "an  arrangement  and  understanding  existed  between 
the  defendant  and  the  garnishee  companies."  Those  words 
plainly  import  a  perfect  contract,  because  by  the  agreement  and 
understanding  of  the  parties  there  is  a  union  of  minds  upon  a 
specific  thing.  What  if  the  answer  does  say  that  such  agree- 
ment was  according  to  the  universal  custom  in  such  cases 
among  railroad  lines?  That  does  not  destroy  the  statement 
that  thei'e  was  an  agreement  and  understanding  between  the 
parties  to  a  certain  effect;  the  averment  as  to  custom  is  sur- 
plusage, merely  stating  that  the  contract  conformed  to  such 
custom.  Therefore  we  hold  that  by  reason  of  the  contractual 
relation  between  the  two  companies,  the  car  was  not  attachable; 
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the  garnishee  was  not  subject  to  garnishment  and  liability. 
It  is  argued  that  there  was  no  contract  such  as  would  forbid 
the  Pennsylvania  company  from  taking  the  car  from  the  Nor- 
folk and  Western  company  at  any  time.  There  was  that  con- 
tract ;  it  forbade  the  Pennsylvania  company  from  taking  the 
car  from  the  Norfolk  and  Western  company.  The  latter  com- 
pany had  the  right  to  do  as  it  did  under  the  contract,  that  is, 
take  the  car  to  Luray  and  load  it  with  freight  and  haul  it  to 
the  end  of  its  line,  and  there  deliver  it  to  the.  Cumberland 
Yalley  railroad  to  be  carried  over  that  road  and  delivered  to 
its  owner. 

It  may  be  thought  that  if  the  attachment  created  a  lien  on 
the  car  conceding  the  right  of  the  Norfolk  and  Western,  under 
said  contract,  to  carry  the  car  back  to  Hagerstown,  yet  the  at- 
tachment '^^^  lien  still  clung  to  the  car,  and  it  giving  Wall  a 
right  superior  to  the  right  of  the  Pennsylvania  company,  it 
was  the  duty  of  the  Norfolk  and  Western  to  carry  the  car  back 
to  Jefferson  county  to  be  made  amenable  to  the  attachment. 
It  is  an  accepted  principal  of  law  that  the  laws  and  process  of 
one  state  have  no  force  outside  of  that  state,  and  to  say  that 
the  lien  of  the  attachment  clung  to  the  car  in  its  physical  ab- 
sence from  the  state  would  seem  to  violate  that  principle  of 
law.  This  lien  exists  only  under  the  attachment  law  and 
process,  and  is  not  a  contractual  lien.  It  passes  no  title. 
Where  there  is  a  mortgage  or  other  conveyance  passing  the 
title  to  movable  property,  doubtless  that  title  can  be  asserted 
in  another  state  so  as  to  recover  the  property  there.  So  likely 
will  a  contractual  lien  avail  there.  How  far  this  doctrine  goes 
ic?  not  well  settled.  Even  such  mortgages  or  liens  passing  title 
have  been  held  subordinate  to  rights  acquired  in  the  state  to 
v.hich  the  property  is  removed  by  third  person:  Hervey  v. 
Locomotive  Works,  93  U.  S.  604;  Walwoth  v.  Harris,  129  U. 
S.  355,  9  Sup.  Ct.  Eep.  340;  Corbett  v.  Littlefield,  84  Mich. 
30.  22  Am.  St.  Rep.  681,  47  N.  W.  581;  Hornthall  v.  Bur- 
well,  109  N.  C.  10,  26  Am.  St.  Eep.  556,  13  S.  E.  721;  Har- 
rison V.  Sterry,  5  Cranch,  289,  298 ;  Story  on  Conflict  of  Laws, 
sec.  402.  These  authorities  are  not  cited  as  pointed  on  this 
question,  for  they  involve  right  of  third  persons,  but  are  cog- 
nate. In  our  case  the  rights  of  no  third  person  liad  inter- 
vened. We  do  not  say  whether  or  not  Wall  could  enforce  this 
lien  in  another  state.  If  he  could  not,  the  lien  would  end  at 
the  state  line,  and  the  garnishee  having  rightfully  taken  the 
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car  to  Hagerstown,  would  be  under  no  obligation  to  return  it. 
We  must  pass  simply  on  the  rights  between  Wall  and  the  Nor- 
folk and  Western.  The  company  had  right  to  take  the  car 
loaded  to  Hagertown.  It  seems  clear  tliat  at  that  point  it 
had  the  right  to  end  its  obligation  to  the  Pennsylvania  com- 
pany by  delivery  of  the  loaded  car  to  it.  It  was  not  under 
obligations  to  assume  the  burden  of  carrying  the  car  back  to 
Jefferson  county.  Its  contract  placed  upon  it  no  such  burden; 
on  the  contrary  that  contract  gave  it  the  right  to  end  its 
relation  with  the  Pennsylvania  company  by  delivery  of  the  car 
and  thus  end.  its  obligation,  as  the  right  to  end  an  obligation 
under  a  contract  is  an  essential  part  of  the  contract.  The 
Norfolk  and  Western  company  could  not  be  called  upon  to  un- 
load the  car,  for  that  would  be  a  violation  of  the  rights  of  the 
shipper  in  the  middle  of  the  transit,  and  the  company  could  not 
405  Tqq  required  to  haul  the  load  back  to  Jefferson  county,  first, 
because  that  also  would  be  a  great  wrong  upon  the  shipper  of 
the  load  in  the  car,  and  second,  because  it  would  place  a  burden 
upon  the  Norfolk  and  Western,  which  its  contract  did  not  put 
upon  it.  Thus  we  cannot  see  that  the  garnishee  company  was 
under  any  obligation  to  return  the  car. 

There  is  another  reason  still  of  very  controlling  force  ex- 
empting the  garnishee  from  liability,  and  that  is  that  clause 
of  the  federal  constitution  giving  power  to  Congress  to  reg- 
ulate commerce  among  the  states  and  the  act  of  Congress  pro- 
viding "that  every  railroad  company  in  the  United  States, 
whose  road  is  operated  by  steam,  its  successor  and  assigns, 
be  and  is  hereby  authorized  to  carry  over  its  road  passengers, 
freight,  and  property  on  their  way  from  any  state,  to 
another  st-ate,  and  to  connect  with  roads  of  other  states, 
so  as  to  form  continuous  lines  for  the  transportation  of 
the  same  to  the  place  of  destination."  It  has  been  fre- 
ciuently  hold  that  the  powers  of  the  federal  government 
under  said  clause  of  the  constitution  are  exclusive  of  all 
power  in  the  state.  This  power  in  the  national  government 
was  held  in  Bowman  v.  Chicago,  125  U.  S.  465,  8  Sup.  Ct.  Rep. 
G89,  and  Railroad  v.  Richmond,  19  Wall.  584,  to  be  "de- 
signed to  remove  trammels  upon  transportation  between  stares 
which  had  previously  existed,  and  to  prevent  a  creation  of  such 
trammels  in  future,  and  to  facilitate  railway  tran^^portation 
by  authorizing  the  construction  of  bridges  over  the  navigable 
waters    of   the    Mississippi    to    reach   trammels    interposed    by 
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state  enactments The  power  to  regulate  commerce  among 

the  several  states  was  vested  in  Congress  to  secure  equality  and 
freedom  in  commercial  intercourse  against  discriminating  state 
legislation So  far  as  these  regulations  made  by  Con- 
gress extend  they  are  certainly  indications  of  its  intention 
that  the  transportation  of  commodities  between  the  states  shall 
be  free^  except  where  it  is  positively  restricted  by  Congress 
itself/'  It  would  be  easy  to  cite  many  federal  cases  to  show 
that  any  state  legislation  hindering,  obstructing  or  placing 
burdens  upon  interstate  commerce  are  void,  and  tliat  no  state 
legislation  can  be  so  used  or  applied  as  to  effect  this  result.  No 
one  can  claim  that  the  attachment  laws  of  West  Virginia  are 
void  under  the  commerce  clause  of  the  federal  constitution;  but 
that  the  use  of  the  writ  of  attachment  in  this  case  works  a  hir- 
drance  of  the  freedom  of  interstate  commerce;  that  is,  that  the 
4{>6  ^yj.[^  jg  abortive  and  of  no  effect,  applied  as  in  this  case. 
Any  statute  or  action  by  state  authorities  which  amounts  to 
a  regulation  of  commerce  between  the  states  is  void,  and  if  it 
works  obstruction  or  even  retardation  of  such  commerce,  it 
is  in  law  a  regulation  of  commerce.  Thus  a  state  tax  on 
telegraph  messages  beyond  the  state  is  void  for  that  reason : 
Telegraph  Co.  v.  Texas,  105  U.  S.  460.  A  state  act  requiring 
a  telegraph  company  to  deliver  messages  within  a  mile  of  the 
office  was  held  void  under  the  commerce  clause :  Western  Union 
Tel.  Co.  V.  Pendleton,  132  U.  S.  347,  7  Sup.  Ct.  Eep.  1126. 
A  state  statute  prohibiting  a  greater  charge  for  a  shorter  than 
for  a  longer  haul  was  held  invalid  because  it  tended  to  hinder 
iiiterstate  commerce  from  the  fact  that  it  might  prohibit,  or 
cj'erate  to  prohibit,  the  railroad  from  carrying  freight  from 
another  state  at  lower  rate  than  it  could  afford  to  carry  for 
from  points  within  the  state.  It  worked  a  consequential  ef- 
fect upon  business  outside  the  st^te:  Louisville  etc.  R.  E. 
Co.  V.  Eubank,  184  U.  S.  27,  22  Sup.  Ct.  Eep.  277.  A  steamboat 
was  engaged  in  navigating  a  river  between  two  towns  in 
Michigan,  but  it  was  in  a  habit  of  carrying  goods  destined  for 
points  in  another  state.  The  court  said  that  the  case  related 
to  transportation  on  navigable  waters  and  further  it  was  un- 
able to  draw  any  distinct  line  between  the  authority  of  Con- 
gress to  regulate  an  agency  employed  in  commerce  between 
the  states,  and  when  it  is  confined  in  its  action  entirely  with 
limits  with  a  single  state.  Several  agencies  combining,  each 
taking  up  the  commodity  transported  at  the  boundary  line  at 
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one  end  of  the  state  and  leaving  it  at  the  boundary  of  the 
other,  would  not  oust  the  federal  power  under  the  commerce 
clause:  The  Daniel  Ball  v.  United  States,  10  Wall.  557.  In 
Hall  V.  DeCuir,  95  U.  S.  485,  it  was  held  that  the  statute 
requiring  a  steamboat  to  carry  colored  passengers  in  the  same 
cabin  with  whit-e  was  unconstitutional  in  requiring  those  en- 
gaged in  the  transportation  of  passengers  among  the  states  to 
carry  colored  passengers  in  Louisiana  in  the  same  cabin  with 
whites  was  void  under  the  commerce  clause.  These  cases  will 
show  that  no  matter  what  the  form,  mode  or  means  by  which 
such  commerce  is  impeded  or  obstructed,  it  is  void :  4  Elliott 
on  Eailroads,  sec.  1664.  Even  the  state's  power  of  taxation, 
large  as  it  is,  cannot  be  exerted  on  interstate  commerce,  be- 
cause it  tends  to  lessen  it  and  impair  it :  Eobbins  v.  Shelby 
County,  120  U.  S.  489,  7  Sup.  Ct.  Eep.  592.  It  is  true  that 
in  order  to  brand  state  '*®''  law  or  action  as  contrary  to  the 
federal  constitution  and  law  the  operation  of  such  state  law 
or  action  must  be  direct  and  substantially  hurtful  to  such  com- 
merce, not  merely  remotely  hurtful :  Louisville  etc.  R.  E. .  Co. 
v.  Kentucky,  183  U.  S.  503,  22  Sup.  Ct.  Eep.  95.  But  is 
not  the  operation  of  this  writ  of  attachment  a  direct  impedi- 
ment and  obstruction  of  interstate  commerce?  If  this  levy 
is  given  any  effect,  it  would  take  the  car  from  the  custody  of 
the  Xorfolk  and  Western  after  it  had  started  on  its  mission  of 
carriage  from  one  state  to  another,  while  yet  its  freight  was 
under  its  roof  and  entitled  to  shelter  from  the  elements  and 
the  security  of  its  inclosure.  Its  transit  with  its  freight  had 
not  yet  ended  when  the  writ  was  levied.  The  protection  and 
security  of  the  plaster  were  a  part  of  the  function  of  inter- 
state carriage,  and  the  railroad  company  and  consignee  were 
entitled  thereto,  just  as  much  as  they  were  entitled  to  the  car 
for  transportation  to  the  point  of  consignment.  Xot  only  so 
because  that  attachment  would  prevent  the  Norfolk  and  West- 
ern Company  from  taking  that  car  to  some  point  on  its  line, 
loading  it  with  goods,  and  hauling  it  back  over  its  road,  and 
prevent  the  Cumberland  Valley  road  from  hauling  in  ]\Iary- 
land  and  Pennsylvania,  and  prevent  the  Pennsylvaufa  road 
from  hauling  it  on  to  Xewark;  would  prevent  those  companies 
from  earning  freight  for  such  return  load  and  would  prevent 
citizens  of  West  Virginia  and  another  state  from  the  benefit 
of  such  car  in  transporting  their  goods,  and  thus  deprive  them 
as   consignor  and  consignee  from  the  full  enjoyment  of  the 
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benefit  of  interstate  commerce.  I  cannot  imagine  anything 
more  directly  operative  on  interstate  commerce  than  attach- 
ment so  used.  The  Norfolk  and  Western  railroad  company 
passes  from  state  to  state  with  its  line  and  is  engaged  in  the 
business  of  interstate  commerce  as  held  in  Norfolk  etc.  E.  R. 
V.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct.  Rep.  758.  It  is 
a  link  and  part  of  lines  of  railroads  affording  communication 
and  transportation  between  different  states. 

It  will  not  do  to  say  that  we  find  no  act  of  Congress  say- 
ing that  state  process  shall  not  be  served  upon  railroad  cars 
running  from  state  to  state,  and  that  until  there  is  such  act 
state  process  can  be  so  used.  Powers  of  the  national  govern- 
ment were  given  to  it  in  this  commerce  matter  by  the  states  at 
the  foundation  of  the  government  in  order  that  the  indispen- 
sable transaction  of  interstate  commerce  should  be  under  one 
*"*  single  governmental  power  for  the  sake  of  uniformity,  so 
that  it  would  not  be  hampered  and  crippled  by  the  action,  the 
different  and  diverse  and  variant  action  of  many  states,  which 
would  forbid  the  growth  of  commerce  and  pros}>erity  of  all 
the  states,  and  this  power  in  the  nation  is  exclusive.  It  is 
well  established  that  "so  long  as  Congress  does  not  pass  any 
law  to  reflate  commerce  among  the  states,  it  thereby  indicates 
its  will  that  commerce  shall  be  free  and  untrammeled" : 
Brown  v.  Houston,  114  U.  S.  622,  5  Sup.  Ct.  Rep.  1091.  The 
power  is  exclusive  and  "the  failure  of  Congress  to  make  ex- 
press regulations  indicates  its  will  that  the  subject  shall  be 
free  from  any  restriction  or  imposition;  and  any  regulation 
of  the  subject  by  the  states,  except  in  matters  of  local  con- 
cern onlv,  as  hereafter  mentioned,  is  repugnant  to  such  free- 
dom'^ :  Eobbins  v.  Shelby  County,  120  U.  ^S.  489,  7  Sup.  Ct. 
Rep.    593. 

I  have  already  said  that  our  state  attachment  statute  is  en- 
tirely valid,  but  that  it  cannot  be  used  in  a  manner  and  in 
cases  in  which  it  would  operate  to  infringe  upon  the  exclusive 
power  of  the  federal  government  as  to  interstate  commerce. 
It  may  be  asked,  If  this  is  so,  what  becomes  of  tliat  section  of 
the  very  constitution  of  this  state  providing  that  rolling  stock 
shall  bo  liable  to  execution?  I  apply  to  it  the  same  rule  as  the 
attachment  law  is  subject  to.  Both  are  subject  to  the  para- 
mount force  of  the  national  constitution,  as  it  is  an  admitted 
])rineiple  tliat  a  state  constitution  can  no  more  detract  from 
the  force  of  federal  law  than  can  a  state  statute.     It  may  be 
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that  this  ruling  will  render  the  application  in  practice  of  the 
provision  of  the  state  constitution  making  the  rolling  stock 
of  foreign  corporations,  or  even  of  railroad  companies  created 
by  the  state,  very  narrow ;  hut  if  so,  it  is  the  result  of  the  force, 
the  paramount  force,  of  the  federal  constitution. 

For  these  reasons  we  reverse  the  decree  of  the  circuit  court, 
and  dismiss  the  plaintiffs  suit. 


Properly  in  the  Hands  of  a  Carrier  received  for  transit  to  a  place 
outside  the  state  is  not  subject  to  garnishment:  Baldwin  v.  Great 
Northern  Ey.  Co.,  81  Minn.  247,  83  Am.  St.  Eep.  370,  83  N.  W.  986. 
But  it  is  held  in  Landa  v.  Hoick,  129  Mo.  663,  50  Am.  Bt.  Rep.  459, 
31  S.  W.  900,  that  a  statute  permitting  the  garnishment  of  carriers 
is  not  a  regulation  of  interstate  commerce. 
Am.  St.  Rep.,  Vol.  9'4— €1 
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Animals,  bailment  of,  to  be  returned  with  their  increase,  216. 

bailment  of,  when  amounts  to  their  sale,  SIS. 
Assignments,  defined,  S29,  230. 

for  the  benefit  of  creditors,  difference  between,  and  assignments 
in  payment  of  claims,  230. 

for  the  benefit  of  creditors,  preferences  may  be  created  by,  230. 

Bailment,  definitions  of,  215,  216. 

differences  between,  and  a  sale,  216. 

millers,  delivery  of  grain  to,  to  be  ground  into  flour,  221. 

must  require  the  return  of  the  thing  delivered,  216,  218.  . 

of  animals,  to  be  returned  with  their  increase,  216. 

of  articles,  to  be  changed  by  manufacture  into   other  articles, 
217,  218. 

of  leather,  to  be  made  into  shoes,  217. 

of  milk,  to  be  converted  into  butter  or  cheese,  217. 

of  sheep,  on  the  shares,  216. 

of  timber,  to  be  sawed  into  boards,  217. 

sale,  void  contract  of,  cannot  be  converted  into,  220. 

warehouse,  deposit  of  grain  in,  220. 

with  privilege  or  option  to  purchase  is  not  a  conditional  sale, 
226. 
Bankruptcy,   contingent   debts  which  are  provable   and  may  be   dis- 
charged in,  630. 

contracts  for  the  support   of  wife   and   children,  when   not   dis- 
charged by,  625-631. 

discharge  in,  does  not  affect  contract  to  support  wife,  625. 

foreign  courts,  effect  of  discharges  granted  by,  in,  555-557. 

foreign,  assignments  made  under,  555,  556. 

foreign,  discharge  under,  effect  of,  556,  557. 

foreign,  effect  of  proceedings  in,  555. 

uncertainty  which  prevents  demands  being  provable  or  discharg- 
able  in,  626. 
Banks  and  Banking,  forged  indorsement  of  check  or  draft,  bona  fide 
holders,  whether  may  retain  moneys  received  under,  647,  648. 
(9G3) 
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Banks  and  Banking,  forged  indorsement  of  check  or  draft,  estoppel 

to   deny  genuineness  of,   645. 
forged  indorsement  of  check  or  draft,  liability  of  drawee  mak- 
ing  payments   upon,   643. 
forged  indorsement  of  check  or  draft,  negligence  in  paying  does 

not  give  right  to  retain  moneys  paid,  642. 
forged   indorsement    of    check    or   draft,   notice,   when    must    be 

given  on  discovering  that  money  has  been  paid  on,  644,  645. 
;^    forged  indorsement   of  check  or  draft,  recovery  of  money  paid 

on  can  be  sustained  only  when  the  bank  paying  suffers  loss, 

644. 
forged  indorsement  of  check  or  draft,  recovery  of  moneys  paid 

on,   conditions  precedent  to,   645,  646. 
forged  indorsement  of  check  or  draft,  recovery  of  one  bank  from 

another  of  moneys  paid  on,  649. 
forged  indorsement   of  check  or  draft,  right  of   drawer  against 

one  receiving  payment  under,  644. 
forged  indorsement  of  check  or  draft,  right  of  one  innocent  in- 
dorsee   against  another,  644. 
forged   indorsement   of   check   or   draft,   right   of   payee   against 

one  receiving  payment  under,  645. 
forged   indorsement   of   check  or   draft,   right   to   retain   moneys 

received  upon,  644. 
forged   or   altered   check   or   draft,   liability   of   payee   receiving 

money  under,  645. 
indorsement  of  check  or  draft  by  bank,  warranties  implied  by, 

647. 
indorsement  of  cheek  or  draft,  warranties  implied  by,  642,  643. 
signature    of    drawee    or   indorsee,    a   bank   is   not    presumed    to 

know,  642. 
Bonds,  lost,  actions,  when  sustainable  thereon,  4G8. 
Boundaries,  declarations  of  deceased  persons,  as  evidence  of,  677-679. 

Common   Carriers,   payment   to,   when   regarded   as   involuntary,   and 

therefore  recoverable,  420,  421. 
Compromise,    of    doubtful   claim,   moneys   paid   under   cannot   be    re- 
covered,  424. 
Constitutional  Law,   due  process   of  law,  what  is  in  proceedings,  to 
assess  property  for  taxation,  621,  622. 
interstate  commerce,  license  laws,  when  void  as  interfering  with, 
488. 
Corporations,  conveyances  made  to  iu  anticipation   of  forniation   of, 
597. 
de  facto  cannot  exist  where  a  corporation  de  jure  is  impossible, 

597. 
foreign,  effect  of  foreign  judgments  against,   53S. 
inchoate   or  imperfect,   conveyances   to,   effect   of,   597. 
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Corporations,   inchoate  or  imperfect,  estoppel   to   deny  corporate   ex- 
istence of,  596. 

inchoate  or  imperfect,  personal  liability  of  members  of  does  not 
exist  where  there  is  a    corporation  de  facto,  594,  595. 

inchoate  or  imperfect,  personal  liability  of  members  of,  where 
a  corporation   de  facto   does  not   exist,   595,   596. 

inchoate  or  imperfect,  principles  which  should  control   proceed- 
ings  against   members   of,   594. 
Criminal  Trials,  compelling  the  accused  to  cover  or  uncover  his  face 
or  head,  339. 

compelling  the  accused  to  exhibit  marks  on  his  person,  340. 

compelling  the  accused   to   give  a  specimen  of  his  handwritings 
344,  345. 

compelling  the  accused  to  make  footprints,  343. 

compelling  the  accused  to  try  on  a  shoe,  344. 

compelling  the  accused     to  utter  certain  words,  or  to  show  the 
sound  of  his  voice,  341. 

footprints,   evidence    that   the   accused   refused   to   make   is   not 
admissible,  343. 

footprints    of    the    accused,    evidence    of,   when    admissible,    342, 
343. 

physical   examination   of  the   accused  against  his  will,  evidence 
of  marks  discovered  by  is  not  admissible,  339,  340. 
Custom  or  Usage,  cannot  affect  the  meaning  of  an  unambiguous  con- 
tract, 225. 

interpretation  of  contract  by  aid  of,  225. 

presumption   that   business   was    conducted   in   accordance   with, 
225. 

Damages   recoverable   against   party  repudiating   or   countermanding 

a  sale,  121,  122. 
Deceased  Persons,     See  Evidence. 
Declarations  of  Deceased.  Persons.     See  Evidence. 

Deeds,  lost,  effect  of,  470. 

lost,  relief  in  equity  based  upon,  470. 
Definition,  of  conditional  sales,  210. 
of  duress,  412. 
of  foreign  judgment,  533. 
of  sales,  209. 
Divorce,  foreign  decrees  of,  conclusiveness  of,  553,  554. 

foreign,  dissolving  marriage  contracted  in  another  country,  555. 
foreign,  in  favor  of  wife  whose  husband  retains  his  domicile  in 

this  covintry,  555. 
foreign,  when  neither  party  is  domiciled  within  the  nation,  554, 

555. 
foreign,  where  both  parties  were  domiciled  within  the  nation,  554, 
555. 
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Divorce,    foreign,   where   the    defendant   was  not   a   resident   of   the 

country,   554,   555. 
Duress,  by  imprisonment,  or  threat  of  imprisonment  of  relatives,  419. 
carriers,  payment  to,  when  deemed  to  be  made  under,  420,  421. 
danger,   to   constitute,   must   be   immediate,   414. 
definition  of,  412. 
equity,   rules   respecting,   412. 
involves  illegality  of  demand,  414. 
lawful  imprisonment   cannot   constitute,   418. 
license  taxes,  payment  of,  when  deemed  to  be  made  under,  437- 

439. 
mortgagees,  payment  to,  when  deemed  to  be  made  under,  423, 

424. 
of  goods,  419-429. 
of  lands,  419,  420. 

of  person,  payment  made  under,  when  may  be  recovered,  417. 
of  persons  of  weak  intellect,  418. 

taxes,  payment  of,  when  deemed  to  be  made  under,  425-432. 
threats    of    legal    proceedings    do    not    constitute,    413. 
water  companies,  payment  to,  when   deemed  to  be  made  under, 

422,  423. 

Elevators.     See  Warehouse. 

Equity,  jurisdiction  of,  attack  upon  by  the  complainant  who  invoked 

it,  909,  910. 
Estoppel,  to  deny  the  existence  of  a  corporation,  596. 
Evidence,  deceased  persons,  entries  or  memoranda  made  by,  673,  675, 
676. 

declarations,  by  persons  deceased,  as  against  their  interest,  gen- 
eral admissibility   of,   673. 

declarations,  death  of  person  making,  when  must  be  shown,  674. 

declarations,  of  deceased  owners  respecting  boundaries,  681,  682. 

declarations,  of  deceased  persons,  as  to  boundaries,  prerequisites 
to  admissibility  of,  679-681. 

declarations,   of   deceased   persons,   as   to   matters   of   public   in- 
terest, 677. 

declarations,  of  deceased  persons,  as  to  private  boundaries,  67b, 
679. 

declarations,  of  deceased  persons,  as  to  public  boundaries,  677. 

declarations,  of  deceased  persons,  as  to  real  property  made  while 
in  possession,  675. 

declarations,   of  deceased  persons,  must  be  made  while  there  is 
no  motive  for  falseness,  676. 

declarations,  of  deceased  persons,  must  have  been  against  their 
pecuniary    interest,    675. 

declarations,  of  deceased  persons,  must  have  been  made  before 
suit   brought,   680. 
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ZiVidence,  declarations,  of  deceased  persons,  must  relate  to  matters 
within  their  knowledge,  676. 
declarations,  of  deceased  persons,  prerequisites  to  admissibility 

of,  674. 
declarations,   of  deceased  persons,  which  might  have  subjected 

them  to  punishment,   675. 
ieclarations,  of  deceased  public  officers,  676. 

declarations,  of  deceased  surveyors  and  chain  carriers,  respect- 
ing boundaries,   682,   683. 

hearsay,  exceptions  to  the  rule  excluding,  673. 

against  one 'a  self,  by  covering  or  uncovering  face  or  head,  338, 
339. 

against  one's  self,  by  exhibiting  feet  or  hands,  339. 

against  one's  self,  by  exhibiting  tattoo  marks,  340. 

against  one's  self,  construction  of  statutory  provisions  against 
compelling,    336. 

against  one's  self,  standing  up  in  court  to  be  identified,  337,  338. 

against  one's  self,  standing  up  in  court  to  enable  jury  to  de- 
termine age   or  race,  338. 

compelling  the  production  of  books  and  papers,  347. 

compelling  the  speaking  of  words  or  to  show  the  sound  of  the 
voice,  311. 

manner  of  obtaining,  when  will  not  be  considered,  345. 

obtained  by  search  of  the  defendant,  345,  347. 

of  examination  of  person  of  female,  to  which  she  objected,  340. 

of  examination  of  person  submitted  to  under  compulsion,   340, 
341. 

of  examination  of  person  voluntarily  submitted  to,  340,  341. 

of  footprints  of  an  accused,  342,  343. 
Exchange,  difference  between  and  a  sale,  227-229. 
Explosives,   liability    of   railroads   for   injuries   caused   by  while   m 
transit,  70. 

Foreign  Judgments.     See  Judgments. 

Garnishment,  foreign,  effect  of,  552,  553. 

Guardians,  fraud  in  settlement  of  accounts  of,  relief  in  equity  be- 
cause of,  46. 

Indemnity,  in  actions,  on  lost  writings,  amount  of,  472. 

in  actions,  on  lost  writings,  at  what  time  must  be  given,  475. 
in  actions,  on  lost  writings,  form  of,  472, 

in  actions  on  lost  writings,  power  of  courts  of  law  to  require,  471. 
in  actions,   on  lost  writings,  power  of   courts  to   dispense  with, 

472. 
in  actions,  on  lost  writings,  when  need  not  be  given,  472,  473. 
in  suits  on  lost  writings,  power  of  equity  to  require,  471. 


968  IXDEX   TO   THE   XOTES. 

Injunction    to  restrain  trespasses,  910. 

Interest,  payment  of  greater  sum  than  enforceable,  whether  and  when 
recoverable,   423,  424. 

Judgments,  against  nonresidents,   535-538. 

against   nonresidents,   served   with   process   within    the    country, 

536,  537. 

against  receivers,  against  whom  conclusive,  54. 

against  receivers,  appointed  by  the  national  courts,  conclusiveness 
of,   55. 

against  receivers,  do  not  create  personal  liabilities,  56. 

against  receivers,  execution  will  not  issue  thereon,  56,  57. 

against  receivers,  mode  of  procuring  satisfaction  of,  57. 

against  receivers,  when  binding  only  on  the  creditors  represented 
by,   54,    55. 

foreign,  against  citizens  of  a  country  temporarily  absent  there- 
from,   537,    538. 

foreign,   against   foreign   corporations,   538. 

foreign,   against   persons   temporarily   absent   from   the   country, 

537,  538. 

foreign,  appeal,   effect  of  upon,   546, 

foreign    bankruptcy  or  insolvency  proceedings,  assignments  made 

under,    555,    556. 
foreign  bankruptcy    or  insolvency  proceedings,   discharge  under, 

effect   of,  556,  557. 
foreign    bankruptcy  or  insolvency  proceedings,  effect  of,  555. 
foreign    bankruptcy  or  insolvency  proceedings,  place  where  the 

contract  is  made,  or  is  to  be  performed,  is  not  material,  556, 

557, 
foreign,  between  what  persons  conclusive,  550, 
foreign,  cannot  affect  real  property  not  within  the  jurisdiction, 

535. 
foreign,  comity,  refusals  to  enforce  induced  by  the  law  of,  544. 
foreign,   conclusiveness   of,   in   England,   538,    539. 
foreign,   conclusiveness  of  in  the  United  States,   539-542. 
foreign,  decrees  admitting  or  refusing  the  probate  of  wills,  558. 
foreign,  decrees  distributing  personal  property,  effect  of,  559. 
foreign   decrees   of   divorce,   conclusiveness   of,   553,   554. 
foreign    decrees    of    divorce,    dissolving    marriage    contracted    in 

another   country,    555. 
foreign   decrees   of   divorce,   in   favor  of   a  wife  whose   husband 

retains   his   domicile   in   another   country,   555, 
foreign   decrees  of   divorce,   operate  in   rem,   557. 
foreign   decrees   of   divorce,   when   neither   party   was   domiciled 

within  the  nation,  554. 
foreign   decrees   of   divorce,   where   both  parties   were    domiciled 

within   the   nation,   554,   555, 
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Judgments,  foreign  decrees  of  divorce,  where  the  defendant  was  not 

a  resident  of  the  countiy,  554,  555. 
foreign,  definition  of,  533. 
foreign,    difference    between    as    a    cause    of    action    and    as    res 

judicata,  543. 
foreign,  dismissing  suits  or  actions,  542,  543. 

foreign,  effect  conceded  to  in  the  courts  of  various  nations,  544. 
foreign  enforcing  liens  against  or  determining  the  title  to  real 

property,  552. 
foreign,  impeaching  by  proof  of  fraud,  mistake,  etc.,  541,  545-547. 
foreign,   in    attachment    or   garnishment,    552,    553. 
foreign,   in   enforcement   of   criminal  laws,   545. 
foreign,    in    rem,    conclusiveness    of,    551. 
foreign,  in  rem,   distinguishing  characteristics   of,   550,   551. 
foreign,  in  rem,  jurisdiction  of  the  court  is  open  to  inquiry,  551. 
foreign,  in   rem,  jurisdiction,  what  of,  when  exists,   551. 
foreign,  in  rem  may  be  impeached  for  fraud,  551. 
foreign,  in  rem,  whether  may  be  impeached  for  error  or  mistake 

of   law,   551. 
foreign,  judgments  of  courts  of  sister  states  are  not,  533. 
foreign,   judgments   of   the   courts   of   the   District   of   Columbia 

are  not,   533. 
foreign,   jurisdiction,   disproving,   534. 
foreign,  jurisdiction,  evidence  to  assail,  534. 
foreign,  jurisdiction,  judicial  notice  which  will  be  taken  of,  533, 

534. 
foreign,  jurisdiction,  over  subject  matter  may  be  disproved,  534, 

535. 
foreign,  jurisdictional   presumptions   respecting,   533. 
foreign,    merger    of    causes    of    action    in,    545,    546. 
foreign,  mistake  of  law  as  a  ground  for  avoiding  the  effect  of, 

541,  548,  549. 
foreign,  must  be  final  before  it  will  be  enforced  in  this  country, 

546. 
foreign,    of    a    country    which    does    not    concede    effect    to    the 

judgments  of  our  courts,  542,  544. 
foreign,  quasi,  in  rem,  what  are,  552. 
foreign,  res  judicata,  effect  of  as,  543. 
foreign,  subjecting  choses  in  action  to  attachment  or  execution, 

553. 
impeaching,  foreign,   by   proof   of   fraud,   549,   550. 
impeaching,    foreign,   by   showing   mistake    of    law,    541. 
impeaching,  foreign,  by  showing  that  it  is  repugnant  to  natural 

justice,    547,    548. 
impeaching,  foreign,  by  showing  that  mode  of  trial  was  different, 

541. 
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Judgments,  impeaching,  foreign,  by  showing  that  the  cause  of  action 
on  which  the  judgment  is  founded  is  not  enforceable  in  this 
country,   545. 
impeaching,  foreign,  for  error  of  law,   548,  549. 
jurisdiction  over  the  person  of   the   defendant,   disproving,  535, 

536. 
relief  against  for  fraud,  45,  46. 
Judgments  in  Rem.     See  Judgments,  Foreign. 

Jurisdiction  of  foreign  courts,  appearance  for  purpose  of  objecting 

to,    536. 
of  foreign  courts,  appearance  of  nonresident  confers,  536. 
of  foreign  courts  over  citizens  temporarily  absent,  537,  538. 
of   foreign    courts    over   foreign   corporations,    538. 
of  foreign  courts   over   persons   voluntarily  within   the  country, 

536,  537. 

Landlords,  payment  to,  when  deemed  involuntary  and  therefore  re- 
coverable, 422. 
Laws,  foreign,  how  to  be  proved,  535. 

Leases,   stipulations  in  that  the   lessee  is   to  become  the  owner  of 
the  property  at  the  end  of  the  term,  250. 

when  amount  to  sales,  250. 

when   declared  to  be  in   effect   chattel  mortgages,  250,   252. 

with   privilege   of  purchase,   difference  between   and  conditional 
sales,    249. 

with  privilege   of  purchase,  rights  of  the  lessee  and  his  trans- 
ferees under,  251,  253. 
License  Taxes,  payment  of  illegal,  whether  and  when  recoverable, 

437,  438. 
Lost  Writings,   actions  at  law,  when  sustainable  upon,  467. 

affidavit  of  loss  of,  whether  must  accompany  suit  upon,  475,  476. 

allegations  and  pleadings  in  actions  and  suits  upon,  477,  478. 

burden   of  proof  in  actions  and  suits  upon,  479. 

by  and  against  whom  recoveries  may  be  sustained  upon,  477. 

deeds,  loss  of  does  not  impair  effect  of,  470. 

deeds,   lost,    relief   in    equity   based   upon,   470. 

defense  to  suits  and  actions  upon,  479,  480. 

descriptions    of,    variances    in,    480. 

distinction    between    and    destroyed    writings,    474. 

equity,    jurisdiction    of,   reasons   for   assuming,    466,    467. 

equity  jurisdiction  of  to  enforce,  466. 

evidence  in  actions  and  suits  upon,  478,  479. 

indemnity,  bond  of  in  actions  upon,  amount  of,  472. 

indemnity,  bond  of  in  actions  upon,  at  what  time  must  be  given, 
475. 

indemnity,  bond  of  in  actions  upon,  form  of,  472. 
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IiOSt  Writings,   indemnity,  bond  of   in   actions   upon,   power   of   the 

courts,  to  dispense  with,  472. 
indemnity,   bond   of  in  actions  upon,  when   need   not  be   given, 

472,  473, 
indemnity,  power  of  courts  of  law  to   require   in   actions  upon, 

471,  472. 
indemnity,  power  of  equity  to  require  in  proceedings  upon,  471. 
miscellaneous    instances    of    jurisdiction    of    equity    based    upon 

loss  of,  470,  471. 
negotiable  instruments,  actions  at  law,  whether  sustainable  upon 

when   lost,  468. 
negotiable  instruments,  lost  after  maturity,  actions  at  law  upon, 

469,  470. 
negotiable    instruments,    not    negotiated,    actions    at    law    upon 

lost,    469. 
non-negotiable   instruments',  actions   at  law   upon,  lost,   469. 
right  of  recovery  thereon,  466. 

under  seal,  actions  at  law,  when  sustainable  upon,  467,  468. 
under  seal,  necessity  of  profert  of,  467. 

Manufacturers,  contracts  by,  when  amount  to  sales,  232,  244,  246. 

Mortgagees,    payment    to,    when    deemed   involuntary   and    therefore 

recoverable,   423,  424. 
Mortgages,  conditional  sales,  equity,  when  may  treat  as  mortgages, 

238. 
conveyances  with  agreement  to  sell  at  a  fixed  price,  239. 
difference  between   and  conditional  sales,  234,  235. 
doubts  are  resolved  in  favor  of  holding  contracts  to  be,  235,  236. 
leases  of  property  to  become  the  lessee's  on   making  specified 

payments,   238. 
parol    evidence    to    show    conveyances    absolute    in   form    to    be, 

235,  236. 
tests  to  determine  what  are,  234,  235. 

Negotiable  Instruments,  lost,  actions  upon,  when  and  how  sustain- 
able, 468-470. 

Payment  by  municipal   corporations    of   illegal   claims,   whether   re- 
coverable, 424. 
involuntary,    by   persons    of   weak   intellect,    418. 
involuntary,   compelled   by  business   necessities,   416. 
involuntary,  danger  which  will  render,  414. 
involuntary,   duress  essential  to,   411,   412. 

involuntary,  duress  must  exist  at  the  time  of  making,  413,  414. 
involuntary  induced  by  an  authorized  arrest  made  for  an  iJlogal 

purpose,  418. 
involuntary,  induced  by  duress  of  goods,  419. 
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Payment,  involuntary,  induced  by  duress   of  lands,  419,  420. 

involuntary,  induced  by   duress   of   person,   417. 

involuntary,   induced   by   fear   of   imprisonment,    417,   418. 

involuntary,   induced   by   the   imprisonment,   or   fear   of   the   im- 
prisonment,  of  relatives,  419. 

involuntary,   induced   by   threats   of   public   officers,   417,   418. 

involuntary,   of  an  illegal  claim,  when  recoverable,  411. 

involuntary,  of  a  legal  demand  is  not  recoverable,  414. 

involuntary,  of  a  note  procured  by  fraud,  415. 

involuntary,  of  taxes,  when  deemed  to  be,  427,  428. 

involuntary,  of  taxes,  when  recoverable,  426. 

involuntary,  payment  made  merely  to  prevent  legal  proceedings 
is  not,  413. 

involuntary,  payment  made  to  prevent  the  interruption  of  busi- 
ness,  415,   416. 

involuntary,   payment   made  without  knowledge   of   the   facts  is 
deemed  to  be,  415. 

involuntary,  to  prevent  the  exercise  of  a  right,  414. 

involuntary,  to  save  one's  self  from  irreparable  loss  or  injury, 
426. 
^       of  city  taxes   and  special  assessments,  actions  to  recover  back, 
434. 

of  city  taxes  and  assessments,  when  deemed  voluntary  and  when 
compulsory,   434,  435. 

of  interest   greater   than   the   enforceable   amount,   whether   and 
when    recoverable,   423,   424. 

of  license  taxes,  when  deemed  involuntary  and  recoverable,  437, 
438. 

of   license   taxes,   when    recoverable,   437. 

of   special  assessments  subsequently  set  aside,  436. 

of  taxes  authorized  by  an  unconstitutional  statute,  426. 

of  taxes  by  a  volunteer  does  not  entitle  him  to  recover  though 
they  are  void,  434. 

of   taxes   may  be   compulsory   though   seizure   has   not   yet   been 
made,   428. 

of  taxes,  statutes   authorizing  recovery  of  money  paid,  440-442. 

of   taxes   to   facilitate   the    sale   of   land,   whether   deemed   com- 
pulsory,   433. 

of  taxes  to  prevent  a  sale  of  property,  430-432. 

of  taxes,  when  deemed  compulsory,  427,  428. 

of  taxes,  when  deemed  voluntary  and  not  recoverable,  42.5. 

of  taxes,  when  recoverable  because  void,  426. 

of  taxes  where  the  object  for  which  they  were  levied  is  aban- 
doned, 433,  437. 

of  taxes,  who  may  recover  back  when  they  are  void,  434. 

on  compromise  of  a  doubtful  claim  cannot  be  recovered,  424. 

protest  alone  does  not  convert   voluntary  into  involuntary,  416. 
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Payment,    protest    is    of   no   avail   unless    payment   was    made    under 
duress,   417. 

to   common   carriers,   when   regarded   as   involuntary   and   recov- 
erable, 420,  421. 

to  landlords,  when  regarded  as  involuntary  and  recoverable,  422. 

to   mortgagees,   when   regarded   as  involuntary  and   recoverable, 
423,  424. 

to  water  and  gas  companies,  when  regarded  as  involuntary  and 
recoverable,  421,   422. 

voluntary,  by  a  party  not  standing  on  an  equal  footing  with  the 
receiver,  415. 

voluntary,  is  not  recoverable,  408. 

voluntary,  made  by  one  having  means  of  knowledge  of  the  facts, 
415. 

voluntary,  made  by  third  persons,  when  recoverable,  410. 

voluntary,   made   through   mistake   of   law,   whether   recoverable, 
411. 

voluntary,  made  under  an  invalid  ordinance,  411. 

voluntv^ry,   made   under  an  unconstitutional  statute,  411. 

voluntary,  made  with  knowledge  of  all  the  facts,  415. 

voluntary,    of   an    illegal   demand   caunot    be    recovered   because 
made  under  protest,  416. 

voluntary,  of  license  taxes,  437. 

voluntary,    of   special   assessments,   434. 

voluntary,   of   taxes   cannot   be   recovered   because   of   their   ille- 
gality, 425. 

voluntary,  of  taxes,  statutes  authorizing  recovery  upon,  439-442. 
Pledges,  difference  between  and  sales  and  mortgages,  240. 
Probate  Court,  foreign,  effect  of  proceedings  of,  557,  558. 
Public  Offices  are  not  property,  380. 

power  of  the  states  to  authorize   their  general  assembly  to   de- 
termine contests   of,  379. 

power   of   the   states   to   provide   for   the   determination    of   con- 
tests  of,  378. 

power  of  the  states  to  provide  the  qualifications  and  tenure  of, 
378. 

title  to,  power  of  the  national  courts  to  review  proceedings  to 
determine,  379-382. 
Public  Officers,  declarations  of  deceased,  when  evidence,  676. 

Receivers   appointed   in   the   national     courts,     effect     of    judgments 

against  in  the  state  courts,  55,  56. 
judgments  against  do  not  create  personal  liabilities.  56. 
judgments  against,  execution  will  not  issue  thereon,  56,  57. 
■'udgments  against  in  the  national  courts,  equitable  jurisdiction 

over,  57,  58. 
judgments  against,   on  whom  conclusive,   54,   55. 
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Beformation  of  contracts,  statute  of  frauds  does  not  prevent,  292. 

Sales,  agency  with  del  credere  commission,  when  amounts  to  a  sale, 
245-247. 

agreements  to  manufacture  goods,  when  amount  to,  217-219. 

agreements  to  place  gopds  in  the  hands  of  agents  to  sell  or  to 
return  the  invoice  price   do   not  amount  to,  247. 

animals,  agreement  that  one  may  use  with  privilege  of  purchas- 
ing does  not  amount  to,  227. 

artists,  contracts  by,  when  do  not  amount  to,  231. 

assignments  for  the  benefit  of  creditors  differ  from,  230. 

bailment  of  animals,  when  amounts  to  their  sale,  216. 

bailment  of  articles  to  be  used  in  the  manufacture  of  others, 
217,  218. 

bailment  of  goods  to  be  returned  at  a  time  specified,  unless 
sooner   paid   for,   226. 

bailments,  differences  between  and,  215,  216. 

bailments,  void  or  voidable  contracts  of  sale  cannot  be  con- 
verted into,   220. 

bailments  with  privilege  of  purchase  do  not  amount  to,  225. 

conditional,  absolute  sale,  whether  may  subsequently  be  con- 
verted into,  212. 

conditional,  bailment  with  privilege  of  purchase  does  not  amount 
to,  226. 

conditional,  cannot  exist  where  the  obligation  to  pay  the  pur- 
chase price  is  absolute,  211,  212. 

conditional,    defined,    210. 

conditional,  delivery  of  property  so  as  to  clothe  the  vendea 
with  apparent  ownership,  215. 

conditional,  difference  between  and  a  delivery  under  a  bailment 
with    an    option    to    purchase,    215. 

conditional,  difference  between  and  leases  with  privilege  of  pur- 
chase, 249,  250. 

conditional,  difference  between  and  mortgages,  234. 

conditional,   difference   between   and   sales   on   trial,   211. 

conditional,  difference  between  and  sales  with  a  mortgage  back, 
213. 

conditional,   effect   of   as   against    creditors   and   vendees,   214. 

conditional,  may  be  made  subject  to  the  approval  of  a  third 
person,   211. 

conditional,    may   be    made    to    depend    on    payment,    210. 

conditional,  name  which  the  parties  give  the  transaction  is  not 
controlling,   234. 

conditional,  of  goods  to  be  manufactured  into  others,  212. 

conditional,  power  of   the  parties  to   make,  235,  236. 
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Sales,  conditional,  rights  and  remedies  of  the  vendor  on  failure  to 

comply  with  the  conditions,  213,  214. 
conditional,  rights   of  a  purchaser  from  a  purchaser  on  condi- 
tion, 212. 
conditional,  statutes  respecting,  215. 
conditional,  strict  compliance  with  the  conditions  is  essential, 

211. 
conditional,  title  remains  in  the  vendor,  210. 
conditional,  to  be  paid  for  on  delivery,  212. 
conditional,   upon  payment  of  certain  installments,  title,  when 

passes,  211, 
conditional,  validity  of,   120. 
conditional,  vendee  cannot  give  third  person  better  title  than 

he  has,  214. 
conditional,  with  a  right  to  repurchase,  212. 
consignments,   difference   between    and   sales,    241. 
consignments,  evidence  to  show  whether  sales  are  intended,  241, 

242. 
consignments,  with   authority   to   sell   do   not   amount   to   sales, 

242,   248. 
consignments,  with  authority  to  sell,  when  amount  to  sales,  244, 

245. 
contracts  for  goods  to  be  specially  manufactured  do  not  amount 

to,   232, 
contracts  of,  former  name  does  not  control,  250. 
contracts  of  sale  or  return,  rights  and  duties  of  the  purchaser 

under,   25'6. 
contracts  of  sale  or  return,  vest  title  in  the  purchaser,  254, 
contracts  of  sale  or  return,  when  become  absolute  ffales,  256,  257. 
contracts  of   sale  or  return,  whether  may  reserve  title  in  the 

vendor,  254. 
contracts   with   privilege   of  returning   goods   are   not   absolute, 

257,  258. 
custom  or  usage,  whether  may  determine  what  amounts  to,  225. 
defined,  209,  210. 
difference  between  and  assignments  for  the  benefit  of  creditors, 

230,  231, 
difference  between  contracts  of  sale  and  of  exchange,  228,  229, 
exchange,  contracts  for,  when  amount  to,  227,  228.  , 

exchange,  difference  between  contracts  of  and  of  sale,  228,  229. 
executory,  breach  of  arising  by  one  party   announcing  that  he 
'  will  not   complete  the   contract,   123,   124. 

executory,  breach  of  is  regarded  as  taking  place  when  the  time 

for  performance  arrives,   125. 
executory,  cancellation  of  by  one  only  of  the  parties,  119,  120. 
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Sales,  executory,  countermanding  by  one  of  the  parties  of  an  order 
for  goods  to  be  manufactured,   121. 

executory,  countermanding  of  by  one  of  the  parties  of  an  order 
for  goods  to  be  manufactured,  measure  of  damages  recov- 
erable upon,  121,  122. 

executory,  covmtermanding  of  by  one  of  the  parties,  remedy  of 
the   other  upon,   121. 

executory,  damages  recoverable  against  party  repudiating  or 
countermanding,  121,  122. 

executory,  damages  recoverable  for  breach  of,  date  at  which  to 
be  measured,  123,  124. 

executory,  power  of  one  of  the  parties  to  countermand  or  re- 
scind, 119. 

executory,  renunciation  of  amounts  to  a  breach  and  not  to  a 
rescission,  120. 

executoryj  renunciation  of  by  one  only  of  the  parties,  119,  120. 

executory,  renunciation  of  deprives  the  other  party  of  the  right 
to  complete  his  contract,  120,   121. 

grain  delivered  to  warehouse  to  be  retvirned  or  the  highest  price 
paid    therefor,    223,    224. 

grain  mixed  so  as  to  be  no  longer  capable  of  identification,  222, 
223. 

leases  stipulating  that  the  property  is  to  become  the  property 
of  the  lessee  at  the  end  of  the  term,  250. 

leases  when  amount  to,  250. 

leases,  when  declared  to  be  in  effect  chattel  mortgages,  250,  252. 

leases  with  privilege  of  purchase,  difference  between  and  con- 
ditional sales,  249. 

manufacturers,  contracts  by  which  amount  to,  232,  244-246. 

manufacturers'  contracts  giving  purchaser  or  agent  right  to  re- 
turn, 254,  255. 

miller's  contracts  to  receive  wheat  and  return   flour  for  it,  222. 

miller,  wheat,   delivery  to,  to  be  paid  for  on   delivery,  222. 

of   commodities   not   in    existence,    232. 

of  goods  on  trial  are  not  absolute  and  do  not  pass  title,  255. 

of  goods  on  trial,  failure  to  return  within  time  specified  makes 
sale   absolute,   255. 

of  goods  on  trial,  rights  and  duties  of  purchaser,  255. 

of  property  requiring  skill  and  labor  to  produce,  233. 

parol  contracts  that  party  may  have  possession  for  the  purpose 
of  and   may  then   purchase   if   he   chooses,   226,   227.  . 

payment  on  delivery,  whether  essential  to  pass  title,  212. 

pledges,   difference   between   and,   240. 

price   of   need   not  be   in   money,   210. 

requisites   of,   210. 
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Sales,  to  be  paid  for  in  other  goods,  riglit  to  sue  for  the  stipulated 
price,  210. 
warehouse,  deposit   of  grain  in  does  not  amount  to,  220,  221. 
work  and  labor,  contracts  for,  when  are  not,  231. 
Savings  Banks,  liability  of  for  moneys  paid  to  persons  other  than 

depositor,  by-laws  undertaking  to  limit,  652. 
Statute  of  Frauds,   does  not  preclude  the  reformation  of  contracts 
so  as  to  include  omitted  provisions,  292. 
leases,  reformation  of  so  as  to  include  options  to  purchase,  292. 
Surveyors,  deceased,  declarations  of  respecting  boundaries,  682,  683. 

Taxation,  due  process  of  law,  proceedings  under,  when  complete,  621. 

notice  of  may  be  by  publication,  62L 
Taxes,    authorized    by    an    unconstitutional     statute,     payment     of, 
whether  recoverable,  426. 

compulsory  payment   of   may  be  made,   though   no   seizure   has 
been  made,  428. 

demand  for  return  of  is  not  necessary  to  a  suit  to  recover  moneys 
paid  for,  444. 

involuntary  payment   of,  what   deemed   to  be,  427,  428. 

involuntary  payment  of,  whether  and  when  recoverable,  426. 

payment  of  to  facilitate  sale  of  property,  whether  deemed  com- 
pulsory, 433. 

payment  of  to  prevent  sale  of  property,  430,  432. 

protest    against    payment    of,    effect    of    when    the    payment    is 
voluntary,   442. 

protest  against  payment  of,  necessity  and  sufficiency  of,  442.. 

protest,  payment  of  under,  440,  441. 

redemption  of,  when  deemed  compulsory  and  moneys  paid  there- 
for recoverable,  433. 

statutes   authorizing   recovery   of   moneys  paid   for  illegal,   440- 
442. 

statutes    authorizing   recovery    of    moneys    paid    for    illegal    are 
mandatory,  443. 
Tender,  lien  or  trust  deed,  when  released  by,  797. 

Trespass,   injunction  to  prevent,  910. 

Warehouse,  custom  or  usage  to  interpret  contracts  respecting  deposit 
of  grain  in,  225,  226. 
deposit  of  grain  in  to  be  intermingled  with  the  grain  of  others, 

222. 
deposit   of    grain   in   under   an   agreement   to   return    or    to   pay 

the   highest   market   price,    224. 
deposit  of  grain  in,  when  amounts  to  a  sale  and  when  to  a  bail- 
ment,  221. 
Am.  St.  Rep.,  Vol.  94—62 
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Warehouse,   depositor  of  grain  in,  whether  a  creditor  of  the  ware- 
houseman, 224. 
mixing  of  grain,  whether  results  in  a  sale  or  a  bailment,  221,  222. 
Water  Companies,  payment  to,  when  deemed  involuntary  and  there- 
fore recoverable,  420,  421. 
Wills,  foreign  decree,  effect  of  on  application  to  admit  to  probate  in 
this  country,  558,  559. 
foreign,  judgments  respecting,  when  res  judicata,  559. 
Witness,  against  one's  self,  construction  of  constitutional  provisions 
against   compelling,    226. 
compelling  to  produce  or  make  evidence  against  one's  self,  336- 
347. 
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ADVERSE   POSSESSION.' 

LIMITATION  OF  ACTIONS— Public  Lands— Adverse  Posses- 
sion.— If  while  one  person  claims  public  land  under  a  grant,  another 
goes  into  possession  thereof,  and  after  denial  of  his  application  to 
enter  it  as  a  homestead  keeps  the  matter  in  litigation  by  successive 
appeals  in  the  land  department  of  the  United  States  for  a  long  period 
and  until  it  is  decided  against  him,  such  time  is  not  to  be  counted 
against  the  grantor  in  determining  whether  the  statute  of  limitations 
has  barred  his  right  to  the  land,  and  whether  his  adversary  has 
established  title  thereto  by  adverse  possession.  (Minn.)  St.  Paul 
etc.  Ky.  Co.  v.  Olson,  693. 

AGENCY. 

See  Principal  and  Agent. 

ALIENATION    OF    AFFECTIONSi. 
See  Husband  and  Wife,  1. 

ANIMALS. 

TRESPASSING  ANIMALS— Liability  for  Injury  to.— A  re- 
quirement of  law  that  a  land  owner  must  maintain  a  legal  fence  in 
order  to  recover  for  trespass  by  domestic  animals  does  not  require 
him  to  keep  such  animals,  when  rightfully  at  large,  from  coming 
onto  his  land,  nor  make  their  entry  thereon  lawful,  so  as  to  render 
him  liable  for  injury  to  them,  not  wantonly  nor  intentionally  inflicted, 
and  arising  from  dangerous  places  or  substances  existing  on  his  land. 
(Mont.)  Beinhorn  v.  Griswold,  818. 

Note. 

Animals,  bailment  of,  to  be  returned  with  their  increase,  216. 
bailment  of,  when  amounts  to  their  sale,  216. 

ANTENUPTIAL   AGREEMENT. 

See  Homesteads;  Husband  and  Wife. 

APPEAL  AND  ERROR. 

1.  APPEAL.— A  Judgment  Sustaining  a  Demurrer  to  a  complaint, 
interposed  by  one  defendant,  is  appealable,  although  there  has  been 
no  disposition  of  the  case  as  to  another   defendant    who    had    not 

079) 
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been  served  and  had  not  appeared  in  the  action.     (Wash.)  Lough  v. 
John  Davis  &  Co.,  848. 

2.  APPELLATE  PRACTICE.— An  Error  in  Overruling  a  Motion 
in  Arrest  of  Judgment  cannot  occasion  its  reversal  under  the  stat- 
utes of  Missouri,  if  it  appears  that  the  order  did  not  materially  af- 
fect the  merits  of  the  action.  (Mo.)  McGamon  v.  Millers'  Nat.  Ins. 
Co.,  778. 

3.  APPELLATE  PRACTICE.— An  Error  Committed  at  the  Sug- 
gestion of  the  Accused  in  a  criminal  trial  does  not  afford  him  any 
cause   of   complaint.     (Mo.)    State   v.   Jones,   786. 

4.  APPELLATE  PRACTICE.— Harmless  Error  in  rejecting  evi- 
dence is  not  ground  for  reversing  the  judgment,  which  appears  to  be 
right  under  the  whole  evidence.     (Ind.  App.)  Burns  v.  Smith,  268. 

5.  APPELIiATE  PRACTICE.— A  Motion  to  Dismiss  an  Appeal 
for  an  Insufficient  Assignment  of  Errors  will  be  denied  if  an  amend- 
ment has  been  filed  to  such  assignment,  pointing  out  the  errors  relied 
upon,  and  they  have  been  clearly  indicated  in  the  appellant's  argu- 
ment and  fully  met  in  the  appellee's  reply.  (Iowa)  Roberts  v. 
Parker,   316. 

6.  APPELLATE  PRACTICE— New  Trial.— A  judgment  granting 
a  first  new  trial  must  be  affirmed  on  appeal  if  the  verdict  rendered 
was  not  demanded  under  the  law  and  facts  of  the  case,  and  in  such 
case  the  appellate  court  will  decide  such  questions  raised  in  a  cross- 
bill of  exceptions,  as  relate  to  matters  which  will  likely  arise  at  the 
next  trial.     (Ga.)   Thornton  v.  Travelers'  Ins.  Co.,  99, 

7.  APPEAL  OR  WRIT  OF  ERROR— Waiver  of.— The  right  to 
take  an  appeal  or  prosecute  a  writ  of  error  is  not  waived  by  accept- 
ing payment  of  a  judgment,  when  the  error  in  it  respects  the  com- 
putation of  interest,  and  the  plaintiff  was  not  aware  of  the  error 
when  he  accepted  payment.  (Mass.)  Jackson  v.  City  of  Brockton, 
635. 

ARGUMENT   OF   COUNSEL. 

See    Trial,   3. 

ARREST  OF  JUDGMENT. 

See  Appeal   and   Error,  2;   Judgments,   23. 

ARSON. 

1.  IN  AN  INDICTMENT  for  Arson  in  the  First  Degree,  It  is  not 

Necessary  to  name  the  person  or  persons  who  were  in  the  bouse  when 
the  crime  was  committed.     (Mo.)  State  v.  Jones,  786. 

2.  ARSON — Variance. — Where  an  indictment  charges  the  defend- 
ant with  arson  in  burning  the  dwelling-house  of  J.  P.  F.,  a  variance 
or  failure  of  proof  is  not  presented  by  evidence  showing  that  the 
upper  part  of  the  house  was  occupied  by  the  person  stated  and  a 
portion  of  the  lower  rooms  were  used  as  a  drugstore.  (Mo.)  State 
v.   Jones,   786. 

ASSIGNMENT   FOR   CREDITORS, 

See   Carriers,   5-8. 

ASSIGNMENTS. 

1.  ASSIGNMENT,  When  not  Part  of  an  Entire  Sum.— An  assign- 
ment of  a  policy  of  life  insurance,  subject  to  J.  B.  C.  's  claim,  is  an 


Index.  98X 

assignment  of  the  whole,  and  not  of  a  part  of  an  entire  sum,  if  the 
person  named  has  no  valid  claim.  (Me.)  Tremblay  v.  Aetna  Life 
Ins.   Co.,   521. 

2.  EQUITABLE  ASSIGNMENT  of  Chose.— There  can  be  no 
equitable  assignment  of  a  chose  in  action  for  which  there  is  a  want 
of   consideration.     (Cal.)   Pullen  v.  Placer  County  Bank,  19. 

3.  ASSIGNMENT.— In  Eciuity  the  assignment  of  a  demand  en- 
titles the  assignee  to  every  remedy,  lien,  or  security  that  could  have 
been  used,  or  made  available,  by  the  assignor  as  a  means  of  indem- 
nity or  payment.     (Cal.)   Heisen  v.  Smith,  39. 

4.  JUDGMENT.— The  Assignment  by  a  Ward  of  a  judgment 
against  her  guardian  carries  with  it  the  assignor's  right  of  action 
on  the  guardian's  bond.     (Cal.)  Heisen  v.  Smith,  39. 

See    Insurance,    15-17. 
Note. 

Assignments,  defined,  229,  230. 

for  the  benefit  of  creditors,  difference  between,  and  assignments 

in  payment  of  claims,  230. 
for  the  benefit  of  creditors,  preferences  may  be  created  by,  230. 

ATTACHMENT. 

1.  ATTACHMENT— Corporate  Rolling  Stock.— Under  a  state  con- 
stitutional provision  making  the  rolling  stock  and  other  movable 
property  of  any  railroad,  or  other  corporation  within  the  state,  sub- 
ject to  execution  and  sale  in  the  same  manner  as  the  personalty 
of  individuals,  the  rolling  stock  of  a  railroad,  or  other  corporation, 
whether  foreign  or  domestic,  within  the  state,  is  subject  to  the 
process  of  attachment.  (W.  Va.)  Wall  v.  Norfolk  etc.  E.  E.  Co., 
948. 

2.  ATTACHMENT— Measure  of  Garnishee's  Liability.— Plaintiff 
by  garnishment  cannot  place  himself  in  a  superior  position  as  re- 
gards a  recovery  to  that  occupied  by  the  principal  defendant.     The 

garnishee's  liability  is  measured  by  his  responsibility  and  relation 
to  such  defendant,  and  he  can  be  charged  only  in  consistency  with, 
the  subject  of  his  contract  with  the  defendant.  (W.  Va.)  Wall  v. 
Norfolk  etc.  E.  R.   Co.,  948. 

3.  ATTACHMENT— Garnishment  as  Affecting  Contract  Rela- 
tions.— If  the  right  of  an  attachment  defendant  is  subject  to  the 
right  of  the  garnishee  under  a  contract  between  them,  the  right  of 
the  plaintiff  in  attachment  is  likewise  subject  to  the  right  of  the 
garnishee.  The  service  of  a  garnishment  neither  vihanges,  inter- 
rupts, nor  terminates  the  contractual  relations  existing  between  the 
principal  defendant  in  attachment  and  the  garnishee.  (W.  Va.) 
Wall  V.  Norfolk  etc.  E.  E,  Co.,  948. 

4.  ATTACHMENT— Garnishment  of  Railroad  Rolling  Stock  Un- 
der Contract. — A  railroad  company  is  not  liable  to  garnishment  for 
cars  received  of  a  connecting  line  under  running  arrangements  and 
a  contract  between  the  two  companies,  whereby,  instead  of  unload- 
ing and  transporting  their  freight  from  the  cars  of  one  company  to 
the  cars  of  the  other  at  the  points  of  connection,  each  receives  from 
the  other  loaded  cars  and  hauls  them  to  the  point  of  destination  on 
its  own  line,  and  after  discharging  the  freight,  returns  the  cars  as 
soon  as  practicable.     (W.  Va.)  Wall  v.  Norfolk  etc.  E.  E.  Co.,  948. 

5.  ATTACHMENT  and  Garnishment— Interstate  Commerce.— 
Eailroad   cars  engaged  in   carrying  freight   from   another   state   into 
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the  state,  to  be  returned  loaded  to  the  former  state  in  the  transac- 
tion of  interstate  commerce,  are  not  subject  to  attachment  in  -  the 
hands  of  the  owner  or  to  garnishment  in  the  hands  of  a  connecting 
carrier  within  the  latter  state.  (W.  Va.)  Wall  v.  Norfolk  etc,  E. 
E.  Co.,  948. 

See    Exemptions;    Garnishment. 

ATTEMPT    AT    CEIIME. 

See  Criminal  Law;  Homicide. 

ATTORNEY   AND    CLIENT. 

1.  ATTORNEYS.— A  Native  of  Japan  cannot  be  admitted  to 
the  bar,  when  one  of  the  conditions  of  admission  is  that  the  appli- 
cant shall  be  a  citizen  of  the  United  States.  (Wash.)  In  re  Yam- 
ashita,  860. 

2.  AN  ATTORNEY  AT  LAW  Who  Purchases  a  Judgment  Against 
His  Client  for  Less  than  Its  Face  is  bound  to  give  him  credit  for  the 
difference.     (111.)     Cassem  v.  Heustis,  160. 

3.  MORTGAGE— Agreement  with  Attorney  to  Extinguish  Equity 
of  Redemption,  When  cannot  Stand.— An  agreement  between  a  morr- 
gagor  and  mortgagee  to  extinguish  the  equity  of  redemption  cannot 
stand  when  the  latter  for  years  was  the  legal  adviser  of  the  former 
in  reference  to  the  lands  involved  and  other  property.  (111.)  Cas- 
sem   V.    Heustis,    160. 

4.  ATTORNEYS  AT  LAW— Agreements  to  Increase  Compensa- 
tion of. — An  attorney  at  law  cannot,  while  the  business  is  unfinished, 
receive  any  gift  from  his  client  or  bind  the  client  in  any  mode  to 
make  any  greater  compensation  for  his  services  than  he  would  have 
the  right  to  demand  if  no  contract  should  be  made  during  the  rela- 
tion.    (111.)   Cassem  v.  Heustis,   160. 

5.  ATTORNEYS  AT  LAW.— The  Burden  of  Proof  is  upon  the  At- 
torney to  show  that  every  transaction  between  him  and  his  client  is 
fair,  honest,  and  honorable.     (111.)     Cassem  v.   Heustis,  160. 

Note. 

Bailment,  definitions  of,  215,  216. 

differences  between,  and   a   sale,   216. 

millers,  delivery  of  grain  to,  to  be  ground  into  flour,  221. 

must  require  the  return  of  the  thing  delivered,  216,  218. 

of  animals,  to  be  returned  with  their  increase,  216. 

of   articles,   to   be  changed  by  manufacture  into   other   articles, 

217,  218, 
of  leather,  to  be  made  into  shoes,  217, 
of  milk,  to  be  converted  into  butter  or  cheese,  217. 
of  sheep,  on  the  shares,  216, 
of  timber,  to  be  sawed  into  boards,  217. 
sale,  void  contract  of,  cannot  be  converted  into,  220. 
warehouse,  deposit  of  grain  in,  220, 
with  privilege   or   option  to  purchase  is  not  a   conditional   sale, 

226, 

BANKRUPTCY. 
1.     BANKRUPTCY— State  Laws  Superseded  by  National,— By  the 

enactment  of  the  statutes  of  the  L'nitPd  States  concerning  bank- 
ruptcy, no  state  insolvent  law  is  superseded  or  suspended  except  to 
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"the  extent  to  which  it  conflicts  with  the  national  law.     (MJ.)     Old 
Town    Bank   v,    McCormick,   577. 

2.  BANKRUPTCY  AND  INSOLVENCY— Power  of  the  States  to 
Enact  Laws  upon. — The  power  to  enact  insolvent  and  bankrupt  law3 
is  vested  in  the  states,  and  cannot  be  extinguished  except  by  thcj 
•establishment  of  a  federal  system  in  conflict  with  the  state  law. 
<Md.)     Old  Town  Bank  v.  McCormick,  577. 

3.  BANKRUPTCY— Power  of  the  States  to  Provide  for  Invol- 
untary.— Where  the  national  bankruptcy  statutes  have  provided  for 
voluntary  bankruptcy  proceedings  by  a  class  of  debtors,  leaving  in- 
voluntary^ proceedings  against  persons  of  such  class  not  provided  for, 
state  statutes  authorizing  such  involuntary  proceedings  remain  iu 
force.     (Md.)    Old  Town  Bank  v.  McCormick,  577. 

4.  BANKRUPTCY.— Involuntary  Proceedings  in  Bankruptcy  or 
Insolvency  Against  a  Wage-earner  or  a  Person  Engaged  Chiefly  in 
Farroing  or  the  Tillage  of  the  Soil  may  be  maintained  in  the  stato 
courts,  because  the  act  of  Congress  relating  to  bankruptcy  does  not 
authorize  involuntary  proceedings  against  persons  of  those  classes 
in  the  national  courts.     (Md.)     Old  Town  Bank  v.  McCormick,  577. 

5.  BANE:BUPTCY— Contingent  Claims  Which  are  not  Discharged 
by.— The  agreement  of  a  man  to  pay  monthly  installments  to  his 
former  wife  for  her  support  and  that  of  their  minor  son,  gives  rise 
to  claims  which  are  contingent  and  which,  therefore,  are  not  barred 
by  his  discharge  in  bankruptcy.     (Mass.)     Dunbar  v.  Dunbar,  623. 

6.  BANKRUPTCY.— The  Obligation  of  a  Lessee  for  Rent  accru- 
ing after  his  bankruptcy,  under  a  lease  previously  entered  into,  is 
not  barred  by  his  discharge,  nor  is  the  indorser  of  notes  given  for 
such  rent  released.     (La.)     Bernhardt  v.   Curtis,  445. 

7.  BANKRUPTCY.— The  Adjudication  of  a  Lessee  as  bankrupt, 
at  a  time  when  he  owes  no  rent,  does  not  terminate  the  lease.  (La.) 
Bernhardt  v.  Curtis,  445. 

Xote. 

Bankruptcy,   contingent   debts  which   are  provable   and  may  be   dis- 
charged in,  630. 

contracts  for  the  support   of  wife   and   children,  when   not   dis- 
charged by,  625-631. 

discharge  in,  does  not  affect  contract  to  support  wife,  625. 

foreign  courts,  effect  of  discharges  granted  by,  in,  555-557. 

foreign,  assignments  made  under,  555,  556. 

foreign,  discharge  under,  effect  of,  556,  557. 

foreign,  effect  of  proceedings  in,  555. 

uncertainty  which  prevents  demands  being  provable  or  diseharg- 
able  in,  626.  ^ 

BANKS  AND  BANKING. 

1.  CHECK  as  Assignment  of  Fund.— A  check  does  not,  before 
presentation,  operate  as  an  assignment  of  the  fund  pro  tanto.  (Cal.) 
Donohoe-Kelly  Banking  Co.  v.   Southern  Pac.   Co.,   28. 

2.  GIFT  OF  CHECK— To  be  Presented  After  Drawer's  Death.— If 
a  check  is  urawa  without  consideration,  and  delivered  to  tl;f-  payoa 
with  the  request  not  to  present  it  until  after  the  drawer's  death, 
the  gift  is  not  complete;  and  if  the  bank,  with  knowledge  of  the 
drawer's  death,  pays  the  cheek,  it  is  liable  for  the  amount  thereof 
to  the  decedent's  estate.     (Cal.)     PuUen  v.  Placer  County  Bank,  19. 
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3.  CHECK— Right  to  the  Fund.— When  a  check  is  given,  th& 
money  does  not  thereby  become  the  property  of  the  payee,  nor  is  it 
placed  beyond  the  control  of  the  depositor.  (Cal.)  Pullen  v.  Placer 
County  Bank,  19. 

4.  CHECK— As  Assignment  of  Fund.— A  cheek  does  not  operate 
of  itself  before  presentation,  as  an  assignment  to  the  payee  of  the- 
money  for  which  it  is  drawn.     (Cal.)  Pullen  v.  Placer  County  Bank, 

5.  CHECK— Obligation  of  Bank  to  Payee.— The  bank  upon  which 
a  check  is  drawn  has  no  contract  with  the  payee,  and  is  under  no- 
legal  obligation  to  him,  and  its  refusal  to  pay  the  check  does  not 
give  him  a  right  of  action  against  it.  (Cal.)  Pulleu  v.  Placer- 
County    Bank,    19. 

6.  BANK  RECEIVING  MONEY  ON  A  FORGED  INDOESE- 
MENT— When  Bound  by  Judgment  in  Another  State.— If  one  bank 
pays  money  to  another  on  a  forged  indorsement  of  the  namre  of  the- 
payee  of  the  check,  and  the  paying  bank,  being  summoned  by  the  true 
payee  in  the  state  of  its  residence,  gives  notice  of  the  action  to  their 
receiving  bank  and  summons  it  to  defend,  which  it  fails  to  do,  au'l 
judgment  is  entered  against  the  paying  bank,  the  receiving  bami,. 
though  a  resident  of  another  state,  is  bound  by  the  judgment. 
(Mass.)     First  Nat.  Bank  v.  City  Nat.  Bank,  637. 

7.  BANKING. — An  Indorsement  of  a  Check  for  Collection  does; 
not  Guarantee  the  Signatures  of  the  Prior  Indorsers.  (Mass.)  First 
Nat.  Bank  v.  City  Nat.  Bank,  637. 

8.  BANKING— Right  of  One  Bank  to  Recover  of  Another  for  a. 
Check  Paid  Under  a  Mistake  of  Fact.— When  one  bank  pays  to  an- 
other the  amount  of  a  check  drawn  on  the  former  by  one  of  its  de- 
positors, under  a  mistaken  belief  that  such  check  had  been  indorsed: 
by  the  payee,  whereas  the  indorsement  of  his  name  on  the  check 
was  forged,  the  money  so  paid  may  be  recovered  as  paid  under  a 
mistake  of  fact.     (Mass.)     First  Nat.  Bank  v.  City  Nat.  Bank,  637. 

9.  BANKING.— Indorsement  or  Collection  does  not  Notify  the 
bank  to  which  the  paper  is  sent  that  it  does  not  belong  to  the  in- 
dorser,  or  that  he  holds  it  to  be  collected  for  another.  (Mass.) 
First  Nat.  Bank  v.  City  Nat.  Bank,  637. 

10.  BANKING.— A  Collecting  Bank  Receiving  a  Check  Under  a 
Forged  Indorsement  and  forwarding  it  to  the  bank  on  which  it  was 
drawn  and  receiving  and  paying  over  the  proceeds  to  the  forger,  is 
answerable  therefor  to  the  bank  which  paid  the  check  in  the  belief 
that  the  indorsement  was  made  by  the  payee.  (Mass.)  First  Nat. 
Bank  v.  City  Nat.  Bank,  637. 

11.  SAVINGS  BANKS.— Pajmient  on  Forged  Orders  to  a  Person 
Having   Possession   of    and   Presenting   the    Depositor's    Bank-book 

cannot  be  justified  under  a  by-law  declaring  that,  "As  the  officers 
of  this  institution  may  be  unable  to  identify  every  depositor  trans- 
acting business  at  the  bank,  the  institution  will  not  be  responsible 
for  the  loss  sustained  where  the  depositors  have  not  given  notice 
that  their  books  have  been  stolen  or  lost,  if  the  sums  of  money 
entered  in  such  book  shall  have  been  paid  in  whole  or  in  part  on 
presentation  of  said  book."  The  effect  of  this  by-law  is  only  to 
avoid  loss  to  come  by  the  inability  of  the  officers  of  the  bank  to 
identify  the  depositor.  (Mass.)  Kingsley  v.  Whitman  Sav.  Bauk,. 
650. 
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Note. 

Banks  and  Banking,  forged  indorsement  of  check  or  draft,  bona  fide 
holders,  whether  may  retain  moneys  received  under,  647,  648. 

forged  indorsement  of  check  or  draft,  estoppel  to  deny  genuine- 
ness  of,  645. 

forged  indorsement  of  check  or  draft,  liability  of  drawee  mak- 
ing  payments   upon,   643. 

forged  indorsement  of  check  or  draft,  negligence  in  paying  does 
not  give  right  to  retain  moneys  paid,  642. 

forged  indorsement  of  check  or  draft,  notice,  when  must  be 
given  on  discovering  that  money  has  been  paid  on,  644,  645. 

forged  indorsement  of  check  or  draft,  recovery  of  money  paid 
on  can  be  sustained  only  when  the  bank  paying  suffers  loss, 
644. 

forged  indorsement  of  check  or  draft,  recovery  of  moneys  paid 
on,   conditions  precedent  to,   645,  646. 

forged  indorsement  of  check  or  draft,  recovery  of  one  bank  from 
another  of  moneys  paid  on,  649. 

forged  indorsement  of  check  or  draft,  right  of  drawer  against 
one  receiving  payment  under,  644. 

forged  indorsement  of  check  or  draft,  right  of  one  innocent  in- 
dorsee   against  another,  644. 

forged  indorsement  of  check  or  draft,  right  of  payee  against 
one  receiving  payment  under,  645. 

forged  indorsement  of  check  or  draft,  right  to  retain  moneys 
received  upon,  644. 

forged  or  altered  check  or  draft,  liability  of  payee  receivings 
money  under,  645. 

indorsement  of  check  or  draft  by  bank,  warranties  implied  by, 
647. 

indorsement  of  check  or  draft,  warranties  implied  by,  642,  643. 

signature  of  drawee  or  indorsee,  a  bank  is  not  presumed  to 
know,  642. 

BASTARDSI. 

1.  CHILDREN.— A  Legitimate  Child  is  One  born  in  legal  wed- 
lock or  within  competent  time  thereafter.  (111.)  Zachmann  v.  Zach- 
mann,   180. 

2.  CHILDREN.— The  Presumption  of  Legitimacy  Arising  from 
Birth  in  Wedlock  is  not  overcome  by  proof  of  antenuptial  concep- 
tion.    (111.)     Zachmann   v.   Zachmann,   180. 

3.  CHILDREN— Presumption  of  Legitimacy  Though  Conceived 
During  a  Prior  Marriage.— A  child  born  during  wedlock  is  presumed 
to  be  legitimate,  though  the  husband  and  wife  have  been  married  but 
fifteen  days  and  she  had  been  divorced  from  her  former  husband  but 
twenty  days,  such  divorce  being  based  upon  service  of  process  by 
publication,  and  there  being  no  evidence  showing  whether  or  not  such 
husband  was  a  resident  of  the  state  or  lived  with  his  wife  at  or  within 
the   period   of   conception.     (111.)     Zachmann   v.    Zachmann,    180. 

4.  CHILDREN— Legitimacy  of,  Finding  of,  When  Supported  by 
the  Evidence.— A  finding  that  J.  is  the  son  of  C.  is  not  against  the 
weight  of  the  evidence,  though  there  is  testimony  that  he  is  the  son 
of  a  sister  of  C. 's  wife,  and  it  further  appeared  that  he  was  reare'1 
in  the  family  of  C.  and  his  wife,  and  treated  and  recognized  by  them 
as  their  son,  and  by  other  sons  and  daughters  as  their  brother.  (111.) 
Zachmann  v.  Zachmann,  180. 
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BICYCLES. 

See  Exemptions,  2. 

BILLS  AND   NOTES. 

1.  NEGOTIABLE    INSTRUMENTS— Joint    and   Several   Note.— 

A  uote  written,  "J  promise  to  pay,"  and  signed  by  one  person  at 
the  bottom  and  by  another  on  the  back  thereof,  is  joint  and  several, 
and  the  person  signing  on  the  back  is  according  to  the  facts,  liable 
either  as  a  joint  maker  or  as  a  surety,  but  not  as  an  indorser.  (Ga.) 
Booth    V.    Huff,    98. 

2.  NEGOTIABLE  INSTRUMENTS— Extending  Time  of  Pay- 
ment.—  A.  note  which  by  its  terms  permits  the  holder  to  extend  its 
time  of  payment,  although  payable  at  a  bank  within  the  state,  is 
ivot  commercial  and  negotiable  paper,  but  is  subject  to  all  defenses 
that  the  maker  or  indorser  may  have  against  the  holder.  (Ind.  App.) 
Matchett  v.  Anderson  Foundry  etc.  "Works,  272. 

3.  NEGOTIABLE  INSTRUMENTS— Indorsement  as  a  Warranty. 
An  indorsement  of  a  non-negotiable  note  is  a  warranty  of  the 
maker's  ability  to  pay,  if  due  diligence  is  used  by  the  holder.  (Ind, 
App.)     Matchett  v.  Anderson  Foundry  etc.  Works,  272. 

4.  NEGOTIABLE  INSTRUMENTS— Diligence  in  Collecting  to 
Fix  Liability  of  Indorser. — The  fact  that  a  non-negotiable  note,  not 
governed  by  the  law-merchant,  waives  all  defenses  of  the  extension 
of  time  of  payment  given  the  drawer  or  indorser,  does  not  relieve 
the  holder  from  diligence  to  collect  from  the  maker  in  order  to  hold 
the  indorser  when  the  note  falls  due  after  an  extension  of  the  time 
of  pavment.  (Ind.  App.)  Matchett  v.  Anderson  Foundry  etc.  Works, 
272. 

5.  NEGOTIABLE  INSTRUMENTS— Delay  in  Collecting— Re- 
lease of  Indorser. — If  the  holder  of  a  series  of  non-negotiable  notes 
delays  for  several  years  in  attempting  to  collect  from  the  maker 
after  the  last  note  falls  due,  such  delay,  unexcused  and  unexplained 
will  release  the  indorser.  (Ind.  App.)  Matchett  v.  Anderson 
Foundry   etc.   Vv''orks,    272. 

6.  NEGOTIABLE  INSTRUMENTS— Extension  of  Time  of  Pay- 
ment.— An  indefinite  extension  of  the  time  of  payment  or  more  than 
one  extension,  is  not  justified  by  a  clause  in  a  non-negotiable  note 
waiving  all  defenses  of  the  extension  of  time  of  payment  given  the 
drawers  or  indorsers.  (Ind.  App.)  Matchett  v.  Anderson  Foundry 
etc.  Works,   272. 

See  Banks  and  Banking, 
Note. 
Bonds  lost,  actions,  when  sustainable  thereon,  468. 

BOUNDARIES. 

BOUNDARIES.— Meander  Lines  are  not,  as  a  general  rule, 
boundary  lines,  yet  the  boundaries  of  fractional  lots  cannot  be  in- 
definitely extended  where  they  appear  by  the  government  plat  to 
abut  on  a  body  of  water  which  in  fact  has  never  existed  at  substan- 
tially the  place  indicated  on  the  plat.  In  such  exceptional  cases, 
the  supposed  meander  line  will,  if  consistent  with  the  other  calls 
and  distances  indicated  on  the  plat,  mark  the  limits  of  the  survey, 
and  be  held  to  bo  tlie  boundary  lino  of  the  land  it  delimits.  (Minn.) 
♦Security  Land  etc.  Co.  v.  Burns,  684, 
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Note. 
Boundaries,  declarations  of  deceased  persons  as  evidence  of,  677-C79. 

BUBIAL  PLACE. 

See  Charitable  Use;  Perpetuities. 

CABKIEBS. 

1.  CARRIERS,  CONNECTING— Presumption  as  to  Place  of  Loss. 

The  presumption,  where  there  are  several  connecting  carriers  and 
damage  is  suffered  by  goods,  is  that  such  damage  is  due  to  the  last 
carrier.  Thisi  rule  applies  to  freight  as  well  as  to  baggage.  (Mass.) 
Cote  V.  Xew  York  etc.  E.  E.  Co.,  656. 

2.  CARRIERS.— Acceptance  of  a  Receipt  by  the  consignor  from 
an  express  company  for  the  carriage  of  a  package  implies  an  acces- 
sion to  its  terms,  thereby  creating  a  contract  equally  as  binding  as 
though  signed  by  both  parties.  (Ind.  App.)  Adams  Express  Co.  v. 
Carnahan,  279. 

3.  CARRIERS— Contract  Limiting  Liability,— A  contract  be- 
tween a  consignor  and  an  express  company  fixing  the  value  of  prop- 
frty  to  be  transported,  clearly  stipulating  against  further  liability, 
fairly  made  upon  a  good  consideration,  is  valid  and  enforceable. 
(Ind.  App.)     Adams  Express  Co.  v.  Carnahan,  279. 

4.  CARRIERS.— Contracts  Limiting  the  Liability  of  common 
carriers  must  be  fairly  made,  clear  and  explicit  in  their  terms,  and 
must  be  most  strictly  construed  against  the  carrier.  (Ind.  App.) 
Adams   Express   Co.   v.   Carnahan,   279. 

5.  COMMON  CARRIERS  —  Transfer  Companies  —  Lien  for 
Charges. — A  person  engaged  m  the  "transfer"  business  or  in  trans- 
porting chattels  within  the  city  limits  for  all  persons  who  choose  to 
employ  and  renumerate  him  therefor  is  a  common  carrier  and  has  a 
lien  for  his  charges  for  hauling  and  for  freight  charges  advanced, 
which  is  not  lost  by  the  assignment  by  the  consignee  for  the  bene- 
fit  of   his   creditors.     (Ky.)     Cave   v.   Pool,    348. 

6.  COMMON  CARRIERS— Lien  for  Charges— Assignment  for 
Creditors. — The  lien  of  a  common  carrier  for  freight  and  transpor- 
tation charges  attaches  to  a  fund  arising  from  the  collection  by  an 

assignee  for  the  benefit  of  creditors  of  money  on  a  contract  mndo 
liv  ills  assignor  in  the  performance  of  which  the  goods  were  delivered 

and  such  created.     (Ky.)     Caye  v.  Pool,  348. 

7.  COMMON  CARRIERS— Lien  for  Charges— Assignment  for 
Creditors. — Delivery  by  a  common  carrier  to  an  assignee  for  the  bene- 
fit of  creditors  of  property  subject  to  such  carrier's  lien  for  freight 
and  transportation  charges  is  for  the  benefit  of  all  creditors,  includ- 
ing such  carrier,  according  to  their  respective  interests,  and  does 
not  deprive  the  carrier  of  his  right  to  be  paid  out  of  tlie  proceeds 
of    the   property   delivered.     (Ky.)      Cave   v.   Pool,    348. 

8.  RAILWAY— Passenger  Projecting  Arm  from  Window.— An  el- 
bow of  a  passenger  slightly  projecting  from  the  car  window  does 
not,  ipso  facto,  forfeit  the  protection  of  the  law  and  become  free 
game  to  the  negligence  of  the  railway  company.  (La.)  Kird  v.  New 
Orleans   etc.   By.   Co.,  452. 

9.  RAILWAY— Structure  Built  Close  to  Passing  Trains.— For  a 
railway  company  to  construct  a  freight  ph^tform  so  near  its  track 
that  freight  tliereon  may  come  in  contact  with  the  elbow  of  a  passen« 
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ger  resting  for  comfort  on  the  sill  of  a  car  window  and  protruding 
but  slightly,  is  negligence,  rendering  it  answerable  to  a  passenger  in- 
jured under  such  circumstances.  (La.)  Kird  v.  New  Orleans  etc.  Ey. 
Co.,    452. 

10.  DAMAGES— Mental  Suffering.— A  railroad  company  is  liable 
in  damages  for  mental  suffering  to  a  passenger,  unaccompanied  by 
injury  to  the  person,  caused  by  his  wrongful  expulsion  from  its  cars, 
(Ga.)     Mabry  v.  City  Electric  Ky.  Co.,  141. 

Note. 

Common   Carriers,  payment  to,  when    regarded  as  involuntary,  and 
therefore  recoverable,  420,  421. 

CHARITABLE  USE. 

CHARITABLE  USE— Fund  for  Burial  Place.— A  permanent 
trust  fund  attempted  to  be  created  by  a  testator,  the  income  of 
which  is  to  be  devoted  for  all  time  to  the  care  of  his  place  of  inter- 
ment, is  not  a  charitable  use.     (Cal.)     Estate  of  Gay,  70. 

CHECKS. 

See   Banks    and   Banking;  Garnishment,    3. 

CHRISTMAS. 

See  Municipal  Corporations. 

CITATION. 

See   Guardian  and  Ward;  Process. 

CITIZENSHIP 

See   Naturalization. 

COLLATERAL  ATTACK. 

See  Judgments,  8-14. 

COMMERCE. 

INTERSTATE  COMMERCE— Occupation  Tax.— A  statute  im- 
posing an  occupation  tax  on  any  carrier  engaged  in  transmitting 
goods  "from  one  place  to  another,"  and  not  making  any  discrimi- 
nation between  local  and  interstate  business,  is  void  as  against  an 
express  company  engaged  in  interstate  and  intrastate  business  as 
an  unlawful  interference  with,  and  attempt  to  regulate  interstate 
commerce.     (Mont.)     State  v.  Northern  Pacific  Express  Co.,  824. 

See  Attachment,   5. 

COMPROMISE. 

A  COMPROMISE  cannot  be  Avoided  for  Want  of  Considera- 
tion, where  it  was  made  in  settlement  of  a  demand  arising  under  a. 
previous  agreement  between  the  parties  which  had  been  performed  for 
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several  years  and  which  one  of  them  insisted  to  be  valid  and  binding. 
(Mass.)     Dunbar  v.  Dunbar,  623. 

Note. 

Compromise    of   doubtful   claim,   moneys  paid   under   cannot   be   re- 
covered, 424, 

CONFESSIONS. 

See  Criminal  Law,  3-8. 

CONFLICT   OF   LAWS. 

See  Husband  and  Wife,  4. 

CONSIGNMENT. 

See  Sales. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW.— Arbitrary  Classification  of  Per- 
sons is  forbidden  by  the  fourteenth  amendment  to  the  constitution 
of  the  United  States  and  the  first  section  of  article  1  of  the  consti- 
tution of  Maine.  Differentiations  and  classifications  must  be  reason- 
able and  based  upon  real  differences  in  the  situation,  condition,  and 
tendencies  of  things.  If  there  is  no  real  difference  between  localities, 
persons,  occupations,  or  property,  the  state  cannot  make  one  in  favor 
of  some   persons  over  others.      (Me.)     State  v.   Mitchell,  481. 

2.  CONSTITUTIONAL  LAW  —  Class  Legislation.  —  A  statute 
which  restricts,  with  a  view  to  the  protection  of  creditors,  the  abso- 
lute right  of  retail  dealers  to  dispose  of  their  stock  of  goods  in  bulk, 
is  not  class  legislation,  merely  because  not  applying  to  all  owners  of 
property.     (Wash.)     McDaniels   v.   J.  J.  Connelly  Shoe   Co.,  889. 

3.  CONSTITUTIONAL  LAW  —  Restraint  of  Trade.— A  statute 
•declaring  fraudulent  and  void  any  sale  of  a  stock  of  goods  in  bulk, 
unless  the  vendee  demands  and  receives  from  the  vendor  a  verified 
statement  as  to  the  latter 's  creditors,  and  without  seeing  that  the 
purchase  money  is  applied  to  the  claims  of  such  creditors,  is  not  in 
restraint  of  trade.  (Wash.)  McDaniels  v.  J.  J.  Connellv  Shoe  Co., 
S89. 

4.  CONSTITUTIONAL  LAW— Right  of  Governor  to  Adjourn 
Legislature. — The  governor  has  no  power  over  the  time  of  the  ad- 
journment of  the  two  houses  of  the  legislature,  except  in  case  of  dis- 
agreement between  them  as  to  such  time,  and,  in  the  absence  of  such 
disagreement,  an  attempt  by  the  governor  to  adjourn  the  legislature 
is  void,  and  does  not  affect  its  right  to  proceed  with  its  sessions  at 
the  seat  of  government.     (Ky.)      Taylor  v.   Beckham,  357. 

5.  CONSTITUTIONAL  LAW— Conclusiveness  of  Legislative  De- 
termination of  Election  Contest. — The  determination  of  an  election 
contest  by  the  legislature,  which  under  the  constitution  is  made  the 
sole  tribunal  to  make  such  determination  and  which  proceeds  accord- 
ing to  statutory  authority  by  referring  the  matter  to  a  board  of  con- 
test, and  receiving  its  report  before  reaching  such  determination, 
cannot  be  reviewed  by  the  courts,  either  on  the  ground  that  the  no- 
tice of  contest  or  the  evidence  was  insufficient,  or  that  the  board 
of  contest  was  not  fairly  drawn  by  lot,  or  properly  constituted,  or 
that  the  election  should  have  been  held  to  bo  void,  if  the  findings 
of  the  legislature  fail  to  show  its  invalidity.     As  to  all  such  matters 
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the  findings  of  the  legislature  are  presumed  to  be  regular  and  valid, 
and  the  courts  are  not  at  liberty  to  go  behind  them.  (Ky.)  Taylor 
V.  Beckham,   357. 

6.  CONSTITUTIONAL  LAW— Right  to  Office.— A  determination 
by  the  legislature  adverse  to  the  claim  of  a  right  to  a  state  office 
is  not  a  taking  of  life,  liberty,  or  property  without  due  process  of 
law.     (Ky.)     Taylor  v.  Beckham,  357. 

7.  CONSTITUTIONAL  LAW.— States,  in  Creating  Offices,  have 
the  right  to  provide  such  agencies  and  mode  of  procedure  as  they 
deem  fit  to  determine  the  result  of  the  election  to  such  offices,  with- 
out the  intervention  of,  or  interference  from  the  courts.  (Ky.) 
Taylor    v.    Beckham,    357. 

8.  CONSTITUTIONAL  LAW— Election  Contest— Determination 
of  Legislature  Conclusive.— If  the  right  to  determine  a  contested 
election  to  a  state  office  is  given  to  the  legislature  by  the  constitu- 
tion, its  determination,  whether  right  or  wrong,  is  conclusive,  and 
cannot  be  interfered  with  nor  disregarded  by  the  courts.  (Ky.) 
Taylor   v.   Beckham,   S57. 

9.  CONSTITUTIONAL  LAW.— The  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States  declaring  that  the  defendant  in  a 
criminal  prosecution  shall  not  be  compelled  to  be  a  witness  against 
himself  is  not  applicable  to  proceedings  in  the  state  courts.  (Iowa) 
State    V.    Height,    323. 

10.  CONSTITUTIONAL  LAW  —  Protection  Against  Being  Re- 
quired to  Give  Self-incriminating  Testimony. — Under  a  constitution 
providing  that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  the  defendant  in  a  criminal  prosecution 
cannot  be  required  to  give  or  produce  incriminating  testimony  against 
himself.     (Iowa)     State   v.   Height,   323. 

11.  CONSTITUTIONAL  LAW— Compelling  Accused  to  Expose  His 
Person. — One  on  trial  for  a  crime  cannot  be  compelled  to  expose  him- 
self or  his  person,  except  for  the  purpose  of  identification,  and  even 
for  this  purpose,  he  can  be  compelled  to  disclose  only  those  parts  of 
his  person  which  are  not  usually  covered.  (Iowa)  State  v.  Height, 
323. 

12.  CONSTITUTIONAL  LAW.— An  Examination  of  the  Private 
Parts  of  a  Person  Accused  of  Crime  is  not  permissible  against  his 
objection,  and  it  is  error  to  permit  physicians  making  such  an  ex- 
amination to  testify  to  the  facts  disclosed  thereby.  (Iowa)  State 
V.    Height,    323. 

13.  CONSTITUTIONAL  LAW— Immunity  Against  the  Examina- 
tion of  the  Person  of  One  Accused  of  Crime  is  secured  by  a  provi- 
sion of  the  state  constitution  that  "the  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers,  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated."  (Iowa)  State  v. 
Height,   323. 

See  Discovery;  Drainage;  Elections;  Mechanics'  Liens,  1;  Municipal 
Corporations,  1,  2;  Peddlers;  Process,  1;  Railroads,  5;  Sales,  1; 
Statute;  Taxation. 

Note. 

Constitutional  Law,  due  process  of  law,  what  is  in  proceedings    to 

assess  property  for  taxation,  621,  622. 
interstate  commerce,  license  laws,  when  void  as  interfering  with, 

488. 


Index.  991 

CONTEMPT. 

1.  JURISDICTION  —  Contempts.— All  courts  are  vested  with 
power  to  punish  for  contempt.     (W.  Va.)     State  v.  Fredlock,  932. 

2.  CONTEMPT  —Unintentional  Violation  of  Order  of  Court.— 
If  the  act  of  contempt  is  the  disobedience  of  an  order  of  court,  the 
contemner  cannot  be  permitted  to  plead  that  his  violation  of  the 
mandate  was  unintentional.  He  cannot  purge  the  contempt  in  that 
way.     (W.  Va.)     State  v.  Fredlock,  932. 

3.  CONTEMPT — Procedure. — If  a  court  has  the  right  to  sum- 
marily punish  for  contempt,  it  may  proceed  without  an  indictment, 
jury,  or  confronting  the  accused  with  the  witnesses  against  him. 
(W.  Va.)     State  v.  Fredlock,  932. 

CONTRACTS. 

1.  JUDICIAL  OFFICERS.— A  Contract  that  a  Judicial  Officer 
Shall  Receive  No  Compensation  for  his  services  unless  the  party  isj 
successful,  or  until  he  collects  of  his  adversary,  is  against  publi'3 
policy  and  void,  and  cannot  constitute  a  defense  to  an  action  to  re- 
cover compensation  for  such  services.     (Me.)     Watson  v.  Fales,  504. 

2.  JURY  TRIAL— Reasonable  Time,  When  a  Question  for  the 
Court. — If  a  contract  with  a  judicial  officer  may  be  construed  as  re- 
quiring him  to  wait  a  reasonable  time  for  his  fees  for  his  services, 
the  question  of  whether  a  reasonable  time  had  elapsed  before  the 
action  was  brought  is  for  the  court,  where  no  question  of  disputed 
fact  is  involved.     (Me.)     Watson  v.  Fales,  504. 

CORPORATIONS. 

1.  CORPORATIONS.— The  Relation  of  One  Corporation  to  An- 
other in  Which  the  Former  Controls  the  Majority  of  the  Stock  is  not 
that  of  an  agent  to  his  principal.  (Md.)  Cannon  v.  Brush  Electric 
Co.,  584. 

2.  CORPORATIONS.— Where  There  is  an  Ineffective  Attempt  to 
Form  a  Corporation,  the  Relation  of  the  Parties  Thereto  as  Between 
Themselves  is  not  that  of  partners.  Their  rights  are  governed  by  the 
terms,  conditions,  and  limitations  set  forth  in  the  paper  which  thoy 
believed  and  intended  to  be  a  charter.  (Md.)  Cannon  v.  Brush 
Electric   Co.,  584. 

3.  CORPORATIONS.— Where  One  Corporation  has  Become  the 
Owner  of  the  Stock  of  Another,  the  Stockholders  of  the  Controlling; 
Corporation  can  be  held  answerable  for  fraud,  or  such  gross  negligence 
in  the  management  as  amounts  to  fraud.  (Md.)  'Cannon  v.  Brush 
Electric  Co.,   584. 

4.  CORPORATIONS— Burden  of  Proof.— Where  one  corporation 
has  become  the  owner  of  the  controlling  interest  in  the  stock  of  an- 
other, and  it  is  claimed  that  the  directors  of  the  controlling  corpora- 
tion have  been  guilty  of  fraud,  or  gross  negligence  amounting  to 
fraud,  the  burden  of  proof  is  upon  the  party  relying  upon  such  fraud 
aa  a  ground  for  recovery.     (Md.)     Cannon  v.  Brush  Electric  Co.,  584. 

5.  CORPORATIONS.— A  Corporation  Which  Owns  a  Controlling 
Interest  in  the  Stock  of  Another  may,  notwithstanding,  honestly  anl 
fairly  compete  with  it.     (Md.)     Cannon  v.  Brush  Electric   Co.,  584, 

6.  CORPORATIONS— Lien  on  Stock.— If  the  charter  of  a  bank 
provides   that   the   total  liability   to   it   of   any   person  for   borrowed 
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ir.oney  shall  at  no  time  exceed  one-tenth  of  its  capital  stock  paid 
in,  and  that  the  stock  of  any  stockholder  in  the  bank  shall  be  held 
bound,  thereto  for  any  dues  or  other  indebtedness  by  such  stockholder 
to  it,  and  that  it  shall  have  a  lien  upon  such  stock  "superior  to  all 
other  liens,"  the  bank  has  a  superior  lien  upon  the  stock  of  a  stock- 
holder therein,  to  an  amount  not  exceeding  ten  per  cent  of  its  capital 
stock  actually  paid  in,  although  it  may  have  violated  the  terms  of 
its  charter  by  loaning  to  such  stockholder  a  sum  largely  in  excess 
of  that  which  it  had  authority  to  permit  him  to  borrow.  (Ga.)  Peo- 
ple's Bank  v.  Exchange  Bank,  144. 

7.  CORPORATIONS  —  Assignment  of  Stock  —  Notice.  —  If  the 
charter  of  a  bank  provides  that  no  assignment  of  its  stock  shall  be 
valid,  as  against  it,  unless  a  formal  transfer  thereof  shall  be  made 
on  its  books,  the  bank  has  a  right  to  treat  a  stockholder  as  the  true 
owner  of  stock  issued  to  him  and  to  deal  with  him  as  such  owner, 
until  it  has  notice  that  he  has  assigned  his  stock  to  a  third  person, 
but  after  such  notice  has  been  brought  home  to  the  bank  it  has  no 
right  to  extend  further  credit  to  such  stockholder  upon  the  faith 
of  his  ownership  of  such  stock  or  in  any  way  treat  him  as  such 
owner,  although  the  stock  has  not  been  formally  transferred  on  the 
books  of  the  bank.     (Ga.)     People's  Bank  v.   Exchange  Bank,   144. 

8.  CORPORATIONS— Notice  to  Officer  as  Notice  to  Corpora- 
tion.— A  corporation  is  not  chargeable  with  notice  of  facts  coming 
to  the  knowledge  of  its  president  while  dealing  in  his  private  ca- 
pacity in  his  own  behalf  with  third  persons,  nor  when,  acting  through 
another  official^  it  deals  with  its  president  at  arm's-length,  the  same 
as  it  would  with  any  outside  individual.  (Ga.)  People's  Bank  v. 
Exchange  Bank,  144. 

9.  CORPORATIONS— Assignment  of  Stock.— If  a  stockholder  in 
a  corporation  has  borrowed  of  it  a  sum  largely  in  excess  of  the 
amount  which  it  is  authorized  to  loan  him  and  he  has  then  as- 
signed his  stock,  the  corporation,  as  against  his  assignee  cannot 
assert  a  lien  against  the  stock  for  a  greater  amount  than  it  is  au- 
thorized to  loan  on  it,  but  if  the  assignee  refuses  to  discharge  such 
lien,  it  cannot  demand  a  transfer  of  the  stock  on  the  books  of  the 
corporation,  until  such  assignor  has  fully  paid  all  of  his  indebtedness 
to  the  corporation  contracted  prior  to  its  having  notice  of  the  as- 
signment of  the  stock.  In  such  case  the  assignor  has  a  right  to  direct 
how  his  payments  shall  be  applied  and  the  assignee  has  no  right  to 
demand  that  they  be  applied  otherwise.  (Ga.)  People's  Bank  v. 
Exchange  Bank,  144. 

10.  INSURANCE— Foreign  Corporation— Service  of  Process.— A 
stipulation  required  to  be  made  and  filed  by  a  foreign  insurance  com- 
pany with  the  insurance  commissioner  before  doing  business  within 
the  state,  authorizing  the  service  of  process  in  any  action  against  it 
on  such  officer,  and  making  such  stipulation  irrevocable  so  long  as 
any  liability  of  the  company  remains  outstanding  within  the  state, 
is  binding  on  the  company  while  such  liability  continues,  althougli 
its  right  to  do  business  within  the  state  has  been  revoked.  (Minn.) 
jMagolfin  V.   Mutual   etc.   Life  Assn.,   G99. 

Note. 

Corporations,  conveyances  made  to  in  anticipation  of  formation   of, 

597. 
de  facto  cannot  exist  where  a  corporation  de  jure  is  impossible, 

597. 
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Corporations,   foreign,  effect  of  foreign  judgments  against,  538. 

inchoate   or  imperfect,   conveyances  to,   effect  of,   597. 

inchoate  or  imperfect,  estoppel  to  deny  corporate  existence  of, 
596. 

inchoate  or  imperfect,  personal  liability  of  members  of  does  not 
exist  where  there  is  a  corporation  de  facto,  594,  595. 

inchoate  or  imperfect,  personal  liability  of  members  of,  where 
a   corporation   de  facto   does  not   exist,   595,   596. 

inchoate  or  imperfect,  principles  which  should  control  proceed- 
ings  against   members   of,   594. 

COSTS. 

APPELLATE  PRACTICE— Costs.— A  plaintiff  who,  on  appeal, 
■successfully  attacks  the  judgment  of  the  lower  court  on  the  ground 
that  it  had  no  jurisdiction,  must  pay  the  costs  on  appeal.  (W.  Va.) 
Freer  v.  Davis,  895. 

See  Jurisdiction;   Jury. 

COTENANCY. 

See  Tenancy  in  Common. 


CRIMINAL  LAW. 

1.  ATTEMPT  to  Commit  Crime  When  the  Person  Attempting 
Cannot  Commit  It. — Whenever  the  law  makes  one  step  toward  the 
accomplishment  of  an  unlawful  object,  with  intent  and  purpose  to 
accomplish  it,  criminal,  the  person  taking  such  step  with  that  intent 
or  purpose,  and  himself  capable  of  doing  every  act  on  his  part  nec- 
essary to  accomplish  that  object,  cannot  be  protected  from  responsi- 
bility by  showing  that,  by  reason  of  some  fact,  unknown  to  him  at 
the  time  of  his  criminal  attempt,  it  could  not  be  fully  carried  into 
effect.     (AIo.)     State  v,  Mitchell,  763. 

2.  CRIMINAL  TRIALS— Evidence.— The  Warrant  for  the  Arrest 
of  the  Defendant  with  the  Return  of  the  Officer  Thereon  is  not  ad- 
missible on  his  trial  for  the  crime  specified  therein.  (Iowa)  State 
v.  Height,  323. 

3.  EVIDENCE— Confessions  not  Voluntarily  Made— Testimony  as 
to  Facts  Disclosed  by. — Though  a  confession  is  not  voluntarily  made, 
and  therefore  is  not  admissible  in  evidence,  inculpating  facts  dis- 
covered thereby  may  be  established  against  the  defendant.  (Iowa) 
State   V.  Height,  323. 

4.  EVIDENCE— Confession,  What  is  not.— The  condition  of  de- 
fendant's person  discovered  by  his  examination  by  physicians  cannot 
1)6  regarded  as  a  confession  nor  as  an  independent  circumstance  dis- 
closed by  a  confession,  or  admission.     (Iowa)     State  v.  Height,  323. 

5.  EVIDENCE.— Confessions  of  a  Person  Accused  of  Crime  can- 
not be  excluded  merely  because  he  testifies  that  they  were  obtained 
by  duress  or  promise  of  immunity,  where  his  testimony  on  this  sub- 
ject is  contradicted  by  that  of  other  witnesses.  (Mo.)  State  v. 
Jones,  786. 

Am.  St.  Rep.,  Vol.  94—63 
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6.  EVIDENCE.— A  Confession,  to  be  Inadmissible,  must  be  made- 
to  an  officer  of  the  law  in  consequence  of  improper  influence  exerted 
by  him,  and  if  no  threats  of  harm  or  promise  of  worldly  advantage 
is  made  by  him  or  by  the  master  of  the  accused  when  directly  con- 
cerned, the  confession  is  admissible.     (Mo.)     State  v.  Jones,  786. 

7.  EVIDENCE— Confessions— Preliminary  Testimony.— The  court 
should  make  a  preliminary  investigation  of  the  circumstances  iu 
which  a  confession  was  made  before  permitting  it  to  go  to  the  jury^ 
and  these  circumstances  should  be  submitted  to  the  jury  along  with 
the  confession,  where  the  court  deems  it  admissible  and  they  re- 
quired to  find  whether  it  was  made  voluntarily.  (Mo.)  State  v. 
Jones,  786. 

8.  EVIDENCE  of  Other  Crimes  is  Admissible  when  it  tends  to 
prove  the   one   under  investigation.     (Mo.)     State   v.   Jones,   786. 

See  Constitutional  Law,  10-13. 
Note. 
Criminal  Trials,  compelling  the  accused  to  cover  or  uncover  his  face 

or  head,  339. 
compelling  the  accused  to  exhibit  marks  on  his  person,  340. 
compelling  the  accused  to  give  a  specimen  of  his  handwriting,, 

344,  345. 
compelling  the  accused  to  make  footprints,  343. 
compelling  the  accused  to  try  on  a  shoe,  344. 
compelling  the  accused     to  utter  certain  words,  or  to  show  the 

sound  of  his  voice,  341. 
footprints,   evidence    that   the   accused   refused   to   make   is   not 

admissible,  343. 
footprints    of   the    accused,    evidence    of,   when    admissible,    342,, 

343. 
physical   examination   of  the   accused  against  his  will,  evidence. 

of  marks  discovered  by  is  not  admissible,  339,  340. 

CROPS. 

See  Exemptions,   3,   4. 

CUSTODY  OF  CHILD. 

See  Judgments,  22. 
Note. 

Custom  or  Usage,  cannot  affect  the  meaning  of  an  unambiguous  con- 
tract, 225. 
interpretation  of  contract  by  aid  of,  225. 

presumption   that   business   was    conducted   in   accordance   with, 
225. 

DAMAGES. 

1.  DAMAGES.— Exemplary  Damages  Cannot  be  Allowed  when  no 
actual  damage  has  been  sustained.  (Mo.)  Hoagland  v.  Forest  Park 
etc.   Co.,  740. 

2.  DAMAGES.— Though  a  Jury  Awards  the  Plaintiff  no  Com- 
pensatory Damages,  yet,  if  They  Find  Exemplary  Damages,  and  in 
effect,  find  that  he  was  arrested  without  cause  and  cursed  and  abused, 
he  is  entitled  to  some  pecuniary  reparation.  (Mo.)  Hoagland  v. 
Forest  Park   etc.   Co.   740. 

3.  DAMAGES.— The  Measure  of  Damages  When  an  Explosion  of 
Gas  Occurs  through  the  negligence  of  a  gas  company  is  what  would. 
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be  the  fair  and  reasonable  cost  of  restoring  the  property  to  the  con- 
dition in  which  it  was  before  the  explosion.  (Md.)  Consolidated 
Gas  Co.  V.  Getty,  603, 

See  Carriers;  Explosives;  Sales,  11;  Vendor  and  Vendee. 

Note. 

Damages  recoverable  against  party  repvidiating  or  countermanding 
a  sale,  121,  122. 

DANGEROUS  PREMISES. 

See  Animals;  Negligence. 
Note. 

Deceased  Persons.    See  Evidence. 
Declarations  of  Deceased  Persons.    See  Evidence. 

DEDICATION. 

DEDICATION,  When  Inferable.— Where,  on  a  town  plat,  prop- 
erty is  called  a  public  square,  and  it  is  subsequently  patented  to  the 
county  commissioners  and  their  successors  in  office,  and  a  courthouse 
and  jail  are  erected  thereon,  dedication  of  the  square  to  the  county 
must  be  inferred.  The  intent  of  the  parties  is  controlling,  and  where 
it  is  not  specifically  shown  by  the  language  of  the  grant,  it  may  be 
established  by  parol.  (Iowa)  Edwards  etc.  Construction  Co.  v.  Jas- 
per County  etc.,  301. 

Note. 

Deeds,  lost,  effect  of,  470. 

lost,  relief  in  equity  based  upon,  470. 

Definition,  of  conditional  sales,  210. 
of  duress,  412. 
of  foreign  judgment,  533. 
of  sales,  209. 

DISCOVERY. 

1.  CONSTITUTIONAL  LAW— Inspection  of  Papers  and  Accounts. 

A  court  in  which  an  action  at  law  is  pending  has  authority,  upon 
sufficient  showing,  to  make  a  proper  order  requiring  one  party  to 
submit  to  the  other  for  his  inspection,  copies  of  such  entries  of 
accounts,  documents  or  papers  in  his  possession  and  under  his  con- 
trol as  certain  evidence  relating  to  the  merits  of  the  action  or  the 
defense  therein,  and  such  order  does  not  violate  a  constitutional 
provision  that  the  people  shall  be  secure  in  their  persons,  papers, 
homes  and  effects,  from  unreasonable  searches  and  seizures.  (Mont.) 
State   V.   District   Court,   831. 

2.  TRIAL— Inspection  of  Papers.— An  Affidavit  in  support  of 
an  application  for  an  order  for  the  examination  of  defendant's  books 
and  papers  must  contain  a  statement  that  the  action  is  pending  in 
the  court  applied  to,  and  also  the  nature  of  such  action,  and  the 
relief  sought,  otherwise  the  application  cannot  be  granted.  (Mont.) 
State    V.    District    Court,    831. 

3.  TRIAL— Inspection  of  Papers.— An  Order,  for  the  inspection 
of  the  defendant's  books  and  papers,  containing  no  limitation  on 
the  time  within  which  such  inspection  should  be  made,  is  void, 
(Mont.)     State   v.   District   Court,   831. 
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4.  TRIAL— Void  Order  of  Inspection— Certiorari.— A  court  which 
makes  an  order  for  the  inspection  of  defendant's  books  and  papers 
without  a  proper  showing,  or  embraces  therein  the  inspection  of  pa- 
pers which,  in  the  very  nature  of  things,  could  not  contain  evidence 
material  or  relevant  to  the  issues,  or  fails  to  limit  the  time  within 
which  such  inspection  shall  be  made,  exceeds  its  jurisdiction,  and 
certiorari  will  lie  to  annul  such  order.  (Mont.)  State  v.  District 
Court,    831. 

5.  TRIAL— Inspection  of  Letters— Validity  of  Order.— An  or- 
der for  the  inspection  of  all  defendant's  letters  or  copies  thereof  of 
all  maps  of  workings  of  his  mines,  made  in  a  certain  year,  of  his 
stope-sheets  and  stope-books,  of  all  his  books  of  account  showing 
transactions  in  connection  with  a  certain  mine,  and  of  all  books  and 
records  of  such  mine,  such  order  not  limiting  the  examination  and 
inspection  of  the  documents  to  the  matter  in  issue  between  the  par- 
ties, is  too  broad  and  partakes  too  much  of  the  nature  of  a  fishing 
expedition    to    be    valid.     (Mont.)     State    v.    District    Court,    831. 

DIVORCE. 

DIVORCE— Supplemental  Bill  for,  When  not  Permissible.— 
One  who  sues  for  a  divorce  charging  the  defendant  with  the  commis- 
sion of  adultery  with  one  person  should  not  be  permitted  to  file  a 
supplemental  bill  charging  him  with  the  commission,  after  the  com- 
mencement of  the  suit,  of  other  offenses  of  the  same  character  with 
other  persons.     (Md.)     Schwab  v.  Schwab,  598. 

See  Judgments,  23. 
Note. 
Divorce,  foreign  decrees  of,  conclusiveness  of,  553,  554. 

foreign,  dissolving  marriage  contracted  in  another  country,  555. 
foreign,  in  favor  of  wife  whose  husband  retains  his  domicile  in 

this  country,  555. 
foreign,  when  neither  party  is  domiciled  within  the  nation,  554, 

555. 
foreign,  where  both  parties  were  domiciled  within  the  nation,  554, 

555. 
foreign,  where  the  defendant  was  not  a  resident  of  the  country, 
554,  555. 

DRAINAGE. 

1.  CONSTITUTIONAL  LAW.— The  Enactment  of  Drainage  Laws 

authorizing  the  formation  of  drainage  districts  is  not  forbidden  by 
section  20  of  article  2  of  the  constitution  of  Missouri,  declaring  that 
private  property  cannot  be  taken  for  public  use  with  or  without 
compensation,  unless  by  consent  of  the  owner,  and  that  whenever 
an  attempt  is  made  to  take  private  property  for  a  use  alleged  to 
be  public,  the  question  whether  it  is  really  such  shall  be  a  judicial 
question.     (Mo.)     Mound  City  Laud  etc.   Co.   v.   Miller,  727. 

2.  CONSTITUTIONAL  LAW— Drainage  Laws.— The  principles 
underlying  the  eases  upholding  the  constitutionality  of  levee  and 
reclamation  laws  apply  with  greater  force  to  drainage  laws.  (Mo.) 
Mound  City  Land  etc.  Co.  v.  Miller,  727. 

3.  CONSTITUTIONAL  LAW.— The  Drainage  Laws  of  Missouri 
are  Constitutional.  The  corporations  organized  thereunder  to  carry 
them  into  effect  are  public,  governmental  agencies  and  in  no  sense 
private  corporations,  and  the  benefits  assessed  are  legal.  (Mo.) 
Mound  City  Land  etc.  Co.  v.  Miller,  727. 
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4.  CONSTITUTIONAL  LAW.— The  Fact  that  an  Unwilling  Citi- 
zen is  Affected  by  a  Drainage  Law  and  drawn  into  a  corporation 
against  his  will  does  not  render  it  unconstitutional.  (Mo.)  Mound 
City  Land  etc.  Co.  v.  Miller,  727. 

5.  CONSTITUTIONAL  LAW-— Drainage  Acts— Jury  Trial— The 
fact  that  the  right  of  trial  by  jury  is  denied  by  the  drainage  laws 
does  not  render  them  unconstitutional.  No  right  of  trial  by  jury 
existed  in  such  cases  at  the  common  law,  or  is  accorded  by  the  con- 
stitution of  Missouri,  (Mo.)  Mound  City  Land  etc.  Co.  v.  Miller, 
727. 

6.  CONSTITUTIONAL  LAW— Drainage  Laws.— The  Fact  that 
Each  Land  Owner  is  Entitled  to  One  Vote  for  Each  Acre  of  Land 
owned  by  him  creates  no  more  infirmity  in  the  law  than  the  right 
which  gives  each  stockholder  of  any  corporation  to  cast  as  man.v 
votes  as  he  owns  shares  of  stock  therein.  (Mo.)  Mound  City  Land 
etc.  Co.  V.  Miller,  727. 

DURESS. 

DURESS,  Legal,  when  Established.— The  personal  examination 
of  the  defendant,  at  first  resisted  by  him  and  not  consented  to,  if 
at  all,  until  he  was  told  by  the  arresting  oflficer,  under  the  direction 
f.nd  in  the  presence  of  the  prosecuting  attorney,  that  the  state  had  a 
right  to  require  such  examination  and  that  it  must  be  submitted  to, 
must  be  treated  as  made  under  legal  duress.  (Iowa)  State  v. 
Height,  323. 

See  Payment,  4. 
Note. 
Duress,  by  imprisonment,  or  threat  of  imprisonment  of  relatives,  419. 

carriers,  payment  to,  when  deemed  to  be  made  under,  420,  421. 

danger,   to   constitute,   must   be   immediate,   414. 

definition  of,  412. 

equity,   rules   respecting,   412. 

involves  illegality  of  demand,  414. 

lawful  imprisonment   cannot   constitute,   418. 

license  taxes,  payment  of,  when  deemed  to  be  made  under,  437- 
439. 

mortgagees,  payment  to,  when  deemed  to  be  made  under,  423, 
424. 

of  goods,  419-429. 

of  lands,   419,  420. 

of  person,  payment  made  under,  when  may  be  recovered,  417. 

of  persons  of  weak  intellect,  418. 

taxes,  payment  of,  when  deemed  to  be  made  under,  425-432. 

threats    of    legal    proceedings    do    not    constitute,    413. 

water  companies,  payment  to,  when  deemed  to  be  made  under, 
422,  423. 

EJECTMENT. 

See  Railroads,  1;  Receivers,  6-8. 

ELECTIONS. 

1.  ELECTIONS— Contest.— The  Death  of  the  Governor  pending 
a  contest  to  determine  who  is  elected  goveuor  and  lieutenant-gover- 
nor does  not  defeat  the  right  of  the  person  elected  lieutenant-gover- 
nor to  have  the  contest  determined.     (Ky.)     Taylor  v.  Beckham,  357, 
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2.  CONSTITUTIONAL  LAW— Elections.— A  statute  prohibiting 
an  unsuccessful  contestant  for  a  party  nomination  at  the  primary 
election  from  having  his  name  printed  upon  the  official  election  bal- 
lot is  a  reasonable  regulation  and  not  unconstitutional  as  interfering 
with,  or  materially  impairing,  his  eligibility  to  such  office.  He  is 
still  eligible  and  may  aspire  to  the  office,  invite  his  fellow-citizens  lo 
vote  for  him  in  the  blank  space  provided  for  on  such  ballot,  and 
secure  the  office  if  he  can  obtain  the  requisite  support.  (Minn.) 
State  v.  Moore,   702. 

See  Constitutional  Law,  5-8. 

ELEVATORS. 

See  Warehouse. 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN— Evidence  of  Damages.— On  Cross-ex- 
amination, a  witness  who  has  testified  as  to  the  value  of  property 
condemned  and  the  damages  caused  by  the  construction  of  a  rail- 
road, may  be  asked  concerning  the  method  by  which  he  arrived 
at  his  conclusion  as  to  the  damage,  what  elements  of  damage  he  con- 
sidered, and  the  reasons  for  his  opinion.  (Wash.)  iSeattle  etc.  Ey. 
Co.  V.  Boeder,  864. 

2.  EMINENT  DOMAIN— Valuation  of  Parcels  of  Land.— When 
different  classes  of  property  are  condemned,  defendant's  witnesses 
should  be  allowed  to  fix  a  value  upon  each  different  class,  at  least 
if  the  plaintiff  pursued  such  a  course.  (Wash.)  Seattle  etc.  Ky.  Co. 
V.   Boeder,   864. 

3.  EMINENT  DOMAIN— Expert  in  Values,  Qualification  of.— 
Where  a  stone  quarry  is  condemned,  a  witness  who  testifies  that  he 
has  lived  in  the  vicinity  many  years,  has  examined  the  property 
with  reference  to  purchasing  it,  has  owned  and  operated  stone 
quarries,  and  knows  the  market  value  of  the  property,  is  qualified 
to  testify  as  to  the  value  and  to  the  method  of  operating  it.  (Wash.) 
Seattle   etc.   Ry.   Co.   v.   Eoeder,   864. 

4.  EMINENT  DOMAIN— Elements  of  Damage.— If  part  of 
a  stone  quarry  is  condemned  for  a  railroad,  evidence  is  admissi- 
ble to  show  that  blasting  cannot  be  done  without  great  care  and 
increased  expense  by  reason  of  the  proximity  of  the  road,  and  that 
blasting  is  the  most  advantageous  way  to  operate  the  quarry. 
(Wash.)   Seattle  etc.  Ey.  Co.  v.  Eoeder,  864. 

5.  EMINENT  DOMAIN— Lease  as  Evidence  of  Value.— If  part 
of  a  quarry  is  condemned  a  lease  of  it  is  admissible  in  evidence  to 
show  the  royalty  which  the  lessee  is  paying  for  the  stone,  as  tend- 
in  (>■  to  fix  the  value  of  the  land  and  of  the  leasehold  interest. 
(Wash.)   Seattle   etc.   Ey.   Co.   v.   Eoeder,  864. 

6.  EMINENT  DOMAIN— Value  of  Quarry.— In  estimating  the 
value  of  a  stone  quarry  condemned  for  a  railroad,  the  admission 
of  evidence  that  the  county  was  not  a  market  in  which  a  purchaser 
of  the  property  could  be  expected  to  be  found,  is  not  reversible  er- 
ror.    (Wash.)   Seattle    etc.   Ey.    Co.   v.   Eoeder,    864. 

7.  EMINENT  DOMAIN— Value  of  Quarry.— The  Refusal  to  Ad- 
ir.it  Rebuttal  Testimony  as  to  the  location  of  shale  in  certain  portions 
of  the  lodge,  where  a  stone  quarry  is  condemned,  is  not  error,  when 
the  plaintiff  has  gone  into  this  question  in  his  case  in  chief.  (Wash.) 
Seattle   etc.   Ey.    Co.   v.   Eoeder,   864. 


Index.  999 

8.  EMINENT  DOMAIN— Benefits.— The  Measure  of  Damages, 
when  land  is  condemned  for  a  railroad,  is  the  market  value  of  the 
property  taken,  together  with  the  depreciation  in  value  of  that  not 
taken,  and  these  respective  amounts  are  to  be  ascertained  irrespec- 
tive of  any  benefits  that  nray  result  from  the  construction  of  the 
road.     (Wash.)     Seattle  etc.  Ry.  Co.  v.  Boeder,  864. 

9.  EMINENT  DOMAIN— Damages,  Instructions  as  to.— The  re- 
fusal to  give  an  instruction  in  condemnation  proceedings  that  the 
only  damages  to  be  considered  as  tending  to  reduce  the  market 
value  are  those  which  are  appreciable  and  substantial,  is  not  error, 
if  afterward  the  court  correctly  tells  the  jury  what  elements  ot 
damage  they  may  consider.  (Wash.)  Seattle  etc.  Ey.  Co.  v.  Eoeder, 
864. 

10.  EMINENT  DOMAIN— Privilege  of  Crossing  Eight  of  Way.— 

In  condemnation  proceedings  for  a  railroad,  it  is  correct  to  refuse  an 
instruction  that  no  presumption  arises  that  the  residents  upon  the 
land  will  be  refused  the  privilege  of  crossing  the  right  of  way  afoot. 
(Wash.)  Seattle  etc.  Ey.  Co.  v.  Eoeder,  864. 

11.  EMINENT  DOMAIN— Rental  Value,  Continuance  of.— Where 
a  stone  quarry  is  condemned,  an  instruction  that  if  the  jury  find  the 
property  is  held  by  a  lessee,  they  will  not  be  justified  in  assunring 
that  the  amount  of  rental  paid  at  the  present  time  will  continue  in 
the  future  as  the  fair  rental  value,  is  properly  refused.  (Wash.) 
Seattle  etc.  Ey.  Co.  v.  Eoeder,  864. 

12.  EMINENT  DOMAIN— View  of  Premises.— If  the  jury,  in  con- 
demnation proceedings,  have  viewed  the  premises,  it  is  correct  to 
charge  them  that  where  there  is  a  conflict  of  testimony  they  may  re- 
sort to  their  senses  on  the  view  to  determine  the  truth.  (Wash.) 
Seattle  etc.  Ey.  Co.  v.  Eoeder,  864. 

13.  EMINENT  DOMAIN— Damages  from  Obstructing  Water.— An 
agreement  by  a  railroad  company  to  construct  culverts  to  carry 
water  across  its  right  of  way  from  one  part  of  an  owner's  property 
to  another,  does  not  necessarily  eliminate  from  the  consideration  of 
the  jury  the  obstruction  to  the  flow  of  water  as  an  element  of  dam- 
ages.    (Wash.)  Seattle  etc.  Ey.  Co.  v.  Eoeder,  864. 

14.  EMINENT  DOMAIN— Damage  to  Mineral  Land.— Where  con- 
demned land  contains  mineral,  the  measure  of  compensation  is  the 
sum  that  would  be  given  for  the  land  with  the  miner il  in  it;  but 
any  inquiry  as  to  the  profits  or  the  price  or  the  value  of  the  miner- 
als, if  they  have  been  taken  out,  will  not  be  permitted.  (Wash.) 
Seattle   etc.  Ey.   Co.   v.   Eoeder,   864. 

15.  EMINENT  DOMAIN— Damages  to  Stone  Quarry.— Where  a 
quarry  is  condemned,  the  quantity  of  stone  that  could  be  gotten  from 
the  land,  and  the  value  thereof,  or  the  royalty  thereon,  are  proper  to 
be  considered  as  a  guide  in  determining  the  market  value  of  the  prop- 
erty.    (Wash.)     Seattle  etc.  Ey.  Co.  v.  Eoeder,  864. 

16.  EMINENT  DOMAIN— Excessive  Verdict.— The  appellate 
court  will  not  substitute  its  judgment  for  that  of  the_  jury  in  esti- 
mating the  damages  from  the  condemnation  of  land,  simply  because 
the  amount  assessed  may  seem  large  especially  where  There  is  compe- 
tent evidence  upon  which  to  base  the  verdict.  (Wash.)  Seattle  etc. 
Ey.  Co.  V.  Eoeder,   864. 

EQUITY. 

See    Judgments,    5-7;    Eeformation    of    Instruments;    Quieting    Title. 


1000  Index. 

Note. 

Equity,  jurisdiction  of,  attack  upon  by  the  complainant  wlio  invoked 
'it,  909,  910. 

ESTOPPEL. 

See   Limitation   of   Actions. 
Note. 
Estoppel    to  deny  the  existence  of  a  corporation,  596. 

EVIDENCE. 

1.  EVIDENCE— Declarations  of  Decedents.— Declarations  whether 
verbal  or  written,  made  by  a  person  since  deceasod,  as  to  facts 
presumably  within  his  knowledge,  if  relevant  to  the  matter 
of  inquiry,  are  admissible  in  evidence  as  between  third  parties, 
when  it  appears  that  the  declaration  was  against  his  pecuniary 
interest  and  was  of  a  fact  in  relation  to  a  matter,  of  which  he  was 
presumably  cognizant,  and  that  he  had  no  probable  motive  to  falsify 
the  fact  declared.     (Minn.)   Halvorsen  v.  Moon  etc.  L.   Co.,  G69. 

2.  EVIDENCE— Waiver  of  Eight  to  Object  that  a  Copy  of  a  Writ- 
Ing  is  Produced. — One  who,  on  his  own  suggestion  that  the  original 
affidavit,  writ,  and  bond  in  replevin  had  been  lost,  was  permitted  to 
substitute  true  copies  therefor,  to  be  received  in  lieu  of  the  original, 
will  not  be  heard  afterward  to  object  when  a  copy  of  the  bond  so 
furnished  by  him  is  offered  in  evidence  against  liun.  (111.)  Fleet  v. 
Hertz,   192. 

3.  EVIDENCE  of  Market  Value— Discretion  and  Latitude.— The 
trial  judge  has  a  large  discretion  in  allowing  cross-examination 
when  expert  witnesses  are  resorted  to  to  establish  the  market  value 
of  property,  and  great  latitude  should  be  given  in  both  the  direct 
and  cross  examination.     (Wash.)     Seattle  etc.  Ey.  Co.  v.  Boeder,  864. 

4.  EVIDENCE— Statute  of  Frauds.— Evidence  by  Les.iees  that 
they  would  not  have  signed  a  lease  but  for  an  understanding  that 
the  time  thereof  would  be  extended  is  inadmissible  to  show  an  oral 
contemporaneous  agreement  to  extend  the  time.  (Mont.)  Arming- 
ton   v.   Stelle,   811. 

5.  CONTRACTS— Evidence  to  Vary.— Under  a  statute  providing 
that  the  execution  of  a  contract  in  writing  supersedes  all  oral  nego- 
tiations or  stipulations  which  preceded  or  accompanied  its  execu- 
tion, and  that  as  between  the  parties  thereto,  there  can  be  no  evi- 
dence of  its  terms  other  than  the  writing  itself,  except  when  a  mis- 
take is  put  in  issue,  its  validity  disputed,  or  when  evidence  is  of- 
fered tending  to  explain  an  intrinsic  ambiguity  or  establish  ille- 
gality or  fraud,  evidence  of  an  oral  contemporaneous  agreement  be- 
tween the  parties  to  a  written  lease  is  inadmissible  to  show  that, 
under  certain  conditions,  the  time  of  the  lease  was  to  be  extended. 
(Mont.)     Armington    v.    Stelle,    811. 

6.  CONTRACTS— Evidence  to  Vary.— If  a  written  contract  pur- 
ports on  its  face  to  be  a  memorial  of  the  transaction,  it  supersedes 
all  prior  negotiations  and  agreements,  and  oral  testimony  cannot  ba 
admitted  of  prior  or  contemporaneous  promises  on  a  subject  which 
is  so  closely  connected  with  the  principal  transaction,  with  respect 
to  which  the  parties  are  contracting,  as  to  be  a  part  of  the  trans- 
action itself,  without  the  adjustment  of  which  the  parties  cannot 
be  considered  as  having  finished  their  negotiations  and  finally  con- 
cluded a  contract.     (Mont.)     Armington  v.  StoUe,  811. 
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7.  CONTRACTS— Statute  of  Frauds.— A  subsequent  oral  execu- 
tory agreement  without  consideration  between  the  parties  to  a  writ- 
ten lease  that,  under  certain  circumstances,  the  time  named  in  thd 
lease  should  be  extended  is  void.  (Mont.)  Armington  v.  Stella, 
811. 

8.  PRACTICE— Evidence,  Objection  to,  when  not  Sufficiently 
Specific. — If  certain  papers  are  received  in  evidence  against  the  ob- 
jection that  they  are  incompetent,  immaterial,  and  irrelevant,  the 
action  of  the  court  must  be  sustained  if  they  are  competent  and  rele- 
vant, though  some  part  of  one  of  them  may  not  have  been  so,  if  no 
objection  was  made  in  the  trial  court  to  this  particular  part,  and  the 
attention  of  the  court  was  not  called  to  it  in  any  way.  Iowa) 
Holman  v.  Omaha  Ey.  etc.  Co.,  293. 

9.  EVIDENCE — Conclusion  of  Witness.— An  employ^  injured  in  a 
mine  by  the  blowing  out  of  a  thin  wall  is  competent  to  testify  as 
to  the  duty  of  the  mine  boss  to  examine  the  rooms,  entries  and 
walls  in  the  mine,  and  to  see  that  the  walls  therein  are  kept  at  a 
proper  thickness  for  the  safety  of  the  employes,  as  such  testimony 
calls  for  facts  and  not  conclusions.  (Ind.  App.)  Eureka  Block  etc. 
Co.  V.  Wells,  259. 

10.  WITNESSES— Expert  Testimony.— The  decision  of  the  trial 
court  in  permitting  or  refusing  to  permit,  witnesses  to  testify  as 
experts,  will  not  be  disturbed  on  appeal  in  the  absence  of  plain 
error.     (Ind.  App.)     Eureka  Block  etc.  Co.  v.  Wells,  259. 

11.  CONSTITUTIONAL  LAW— Legislative  Journals  as  Evidence. 
Evidence  cannot  be  received  in  court  to  impeach  the  verity  of  the 
record  provided  by  the  constitution  as  evidence  of  legislative  pro- 
ceedings.    (Ky.)     Taylor   v.    Beckham,    357. 

12.  EVIDENCE— Presumptions.— Legislative  Records  as  shown  by 
the  journals  of  the  legislature  are  entitled  to  every  presumption  in 
their  favor.     (Ky.)     Taylor  v.  Beckham,  357. 

13.  EVIDENCE— Legislative  Journals— Presumption.— Although 
the  journals  of  the  legislature  are  silent  as  to  what  evidence  was 
heard  in  determining  an  election  contest,  it  must  be  presumed  that 
the  legislature  did  its  duty  and  had  before  it  such  evidence  as  was 
satisfactory   to   it.     (Ky.)     Taylor    v.   Beckham,   357. 

See   Criminal  Law;   Witnesses. 
Xote. 

Evidence,  deceased  persons,  entries  or  memoranda  made  bv,  673,  675, 
676. 

declarations,  by  persons  deceased,  as  against  their  interest,  gen- 
eral admissibility  of,   673. 

declarations,  death  of  person  making,  when  must  be  shown,  674. 

declarations,  of  deceased  owners  respecting  boundaries,  681,  682. 

declarations,  of  deceased  persons,  as  to  boundaries,  prerequisites 
to  admissibility  of,  679-681, 

declarations,   of   deceased   persons,   as   to   matters   of   public   in- 
terest, 677. 

declarations,  of  deceased  persons,  as  to  private  boundaries,  67b, 
679. 

declarations,  of  deceased  persons,  as  to  public  boundaries,  677. 

declarations,  of  deceased  persons,  as  to  real  property  made  while 
in  possession,  675. 

declarations,  of  deceased  persons,  must  be  made  while  there  is 
no  motive  for  falseness,  676. 
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Evidence,  declarations,  of  deceased  persons,  must  have  been  against 
their  pecuniary   interest,    675. 

declarations,  of  deceased  persons,  must  have  been  made  before 
•      suit   brought,   080. 

declarations,  of  deceased  persons,  must  relate  to  matters  within 
their  knowledge,  676. 

declarations,  of  deceased  persons,  prerequisites  to  admissibility 
of,  674. 

declarations,  of  deceased  persons,  which  might  have  subjected 
them   to  punishment,   675. 

declarations,  of  deceased  public  officers,  676. 

declarations,  of  deceased  surveyors  and  chain  carriers,  respect- 
ing  boundaries,    682,   683. 

hearsay,  exceptions  to  the  rule  excluding,  673. 

against  one's  self,  by  covering  or  uncovering  face  or  head,  338, 
339. 

against  one's  self,  by  exhibiting  feet  or  hands,  339. 

against  one's  self,  by  exhibiting  tattoo  marks,  340. 

against  one's  self,  construction  of  statutory  provisions  against 
compelling,    336. 

against  one's  self,  standing  up  in  court  to  be  identified,  337,  338. 

against  one 's  self,  standing  up  in  court  to  enable  jury  to  de- 
termine age   or  race,   338. 

compelling  the  production   of  books  and  papers,  347. 

compelling  the  speaking  of  words  or  to  show  the  sound  of  the 
voice,  311. 

manner  of  obtaining,  when  will  not  be  considered,  345. 

obtained  by  search  of  the   defendant,  345,  347. 

of  examination  of  person  of  female,  to  which  she  objected,  340. 

of  examination  of  person  submitted  to  under  compulsion,  340, 
341. 

of  examination  of  person  voluntarily  submitted  to,  340,  341. 

of  footprints  of  an  accused,  342,  343. 

Exchange,  difference  between  and  a  sale,  227-229. 

EXECUTIONS. 

See  Exemptions;  Principal  and  Agent. 

EXECUTORS   AND   ADMINISTRATORS. 

See  Judgments,  21. 

EXEMPTIONS. 

1.  EXECUTION— Exemption  Laws— Construction  of.— Statutes 
of  exemption  sbould  receive  a  liberal  construction,  to  aid  in  carry- 
ing out  the  beneficent  object  of  the  legislation.  (Iowa)  Eoberts 
V.   Parker,   316. 

2.  EXECUTION— Bicycles,  Exemption  of.— Under  a  statute  de- 
claring that  the  debtor  may  hold  exempt  from  execution  a  wagon 
or  other  vehicle,  with  the  proper  harness  or  tackle,  by  the  use  of 
which  he  habitually  earns  his  living,  a  bicycle  may  be  exempt. 
(Iowa)     Eoberts    v.    Parker,    316. 

3.  EXEMPTIONS.— If  a  crop  is  produced  by  the  conjoint  use  of 
property  Avhich  is  exempt,  and  that  which  belongs  to  the  debtor  in- 
dividually, the  whole   crop  cannot   be  made   subject   to  the  claim  of 
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the  creditor  of  the  head  of  the  family  individually.  In  such  case 
•only  an  aliquot  part  of  the  crop  representing  equitably  the  interest 
■of  the  debtor,  unaffected  by  the  exemption  can  be  legally  subjected 
to  his  debt.     (Ga.)     Brand  v.  Clements,  133. 

4.     EXEMPTIONS.— A  Crop  Partially  Raised  by  the  use  of  ex- 

■empted  personalty  is  exempt  as  a  whole,  in  the  absence  of  a  show- 
ing of  the  aliquot  part  of  the  debtors'  equitable  interest  therein  un- 
affected by  the  exemption.     (Ga.)     Brand  v.  Clements,  133. 

EXPERT    TESTIMONY. 

See  Evidence,  10. 

EXPLOSIVES. 

1.  EXPLOSIVES.— In  an  Action  for  Damages  to  a  Neighboring 
!House  from  an  explosion  of  gunpowder,  an  instruction  is  erroneous 
which  makes  no  distinction  between  a  case  of  the  use  and  the  manu- 
facture of  the  explosive,  nor  any  modification  of  the  liability  where 
a  secluded  situation  is  sought  in  the  first  instance  and  thereafter 
■others  are  attracted  to  the  locality;  and  which  makes  the  defendant 
liable  notwithstanding  the  greatest  care,  and  the  fact  that  the  ex- 
plosion is  caused  by  an  agency  beyond  his  control.  (Cal.)  Klee- 
bauer  v.   Western  Fuse   etc.   Co.,   62. 

2.  EXPLOSIVES— Liability  for  Damages.— If  a  person  stores 
gunpowder  for  use  in  manufacturing  fuses,  and  it  does  not  appear 
that  when  he  commenced  business  he  did  not  locate  in  a  proper  place 
remote  from  residences,  nor  that  he  did  not  thereafter  carry 
on  his  business  with  the  utmost  care,  he  is  not  liable  for  injuries 
to  a  neighboring  house  from  an  explosion  resulting  from  a  cause  be- 
yond his  control.     (Cal.)     Kleebauer  v.  Western  Fuse  etc.  Co.,  62. 

See  Nuisances. 
Note. 

iJxplosives,    liability    of   railroads    for    injuries    caused    by   while    in 
transit,  70. 

FACTORS. 

See  Principal  and  Agent,  7-9. 

FAIR  GROUND  ASSOCIATIONS. 

See  Negligence. 

FELLOW-SERVANT. 

See    Master   and    Servant;    Railroads. 

FORECLOSURE. 

See  Mortgages. 

Foreign  Judgments.     See  Judgments; 

FORGERY. 

1.  FORGERY  Consists  in  causing  a  writing  to  appear  of  some 
legal  efficiency  which,  in  truth,  it  does  not  possess.  (Mo.)  State  v. 
lieonard,   798. 
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2.  FORGERY.— The  Similitude  Between  the  Forged  and  the  Gen- 
uine Instrument  must  be  such  as  is  necessary,  or  reasonably  adapceJ 
to  accomplish  fraud.     (Mo.)     State  v.  Leonard,   798. 

3.  FORGERY— Undated  Railroad  Ticket.— When  a  railroad  ticket 
provides  on  its  face  that  it  shall  be  good  for  passage  when  officially 
dated,  a  ticket  without  such  date  or  with  the  date  erased  does  not 
bear  a  sufficient  resemblance  to  the  genuine  ticket  to  be  the  sub- 
ject  of   forgery.     (Mo.)     State   v.    Leonard,    798. 

See  Banks  and  Banking,  6,   10,   11. 

FOUND   PROPERTY. 

See   Lost    Property. 

FRAUD. 

See  Kelease. 

FRAUDS,  STATUTE  OF. 

See  Evidence,  4-7;   Mortgages,  3. 

FRAUDULENT  CONVEYANCES. 

1.  FRAUDULENT   CONVEYANCES— Title    of    Grantee.— Prima 

facie  the  legal  title  to  property  alleged  to  have  been  transferred  with 
intent  to  defraud  creditors  is  in  the  fraudulent  grantee,  the  fraudu- 
lent character  of  the  transfer  not  appearing  on  its  face,  and  this 
continues,  notwithstanding  a  sale  of  the  property  by  a  creditor  ou 
execution  against  the  fraudulent  grantor,  until  the  fraud  is  exposed 
and  the  transfer  annulled.  (Minn.)  Brasie  v.  Minneapolis  Brew. 
Co.,  709. 

2.  FRAUDULENT  CONVEYANCES— Remedy  of  Creditor— Stat- 
ute of  Limitations. — If  property  is  transferred  in  fraud  of  creditors 
a  defrauded  creditor  may  cause  the  property  to  be  sold  on  execution 
against  the  fraudulent  grantor  and  then  maintain  ejectment  to  re- 
cover possession  thereof,  but  is  entitled  to  recover  only  upon  estab- 
lishing that  the  transfer  was  fraudulent  as  to  him.  That  question 
must  be  litigated  under  established  rules  of  law  in  the  usual  way, 
and  that,  too,  before  the  title  of  the  fraudulent  grantee  becomes 
fully  vested  by  operation  of  the  statute  of  limitations.  (Minn.) 
Brasie  v.  Minneapolis  Brew.  Co.,  709. 

3.  FRAUDULENT   CONVEYANCES— Statute   of    Limitations.— 

The  title  of  fraudulent  grantee  is  protected  by  the  statute  of  limita- 
tions, and  if  creditors  do  not,  by  proper  judicial  proceedings,  effect 
the  cancellation  of  his  title  within  the  statutory  period  after  tho 
discovery  of  the  fraud,  such  title  becomes  final  and  conclusive. 
(Minn.)     Brasie  v.  Minneapolis  Brew.  Co.,  709. 

4.  FRAUDULENT  CONVEYANCES— Statute  of  Limitations.— 
If  property  is  fraudulently  transferred  and  a  defrauded  creditor 
causes  it  to  be  sold  on  execution  against  the  fraudulent  grantor,  the 
statute  of  limitations  begins  to  run  in  favor  of  the  fraudulent  granto 
in  possession  from  the  date  of  such  sale.  (Minn.)  Brasie  v.  Min- 
neapolis Brew.   Co.,  709. 
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GARNISHMENT. 


1.  GARNISHMENT.— If  the  Plaintiff  is  not  Satisfied  with  the  An- 
swer of  a  garnishee,  he  may  under  the  Washington  statutes,  contro- 
vert it  by  affidavit,  that  he  has  good  reason  to  believe  the  answer  is 
incorrect,  stating  in  what  particulars  he  believes  it  to  be  so.  (Wash.) 
McDaniels  v.  J.  J.  Connelly  Shoe  Co.,  889. 

2.  GARNISHMENT.— The  Defendant  in  an  action,  who  obtains 
judgment,  may  attach  a  debt  due  the  plaintiff.  (Cah)  Donohoe- 
Kelly  Banking  Co.  v.  Southern  Pac.  Co.,  28. 

3.  GARNISHMENT— Priority  over  Check.— The  garnishment  of 
a  fund  on  deposit  in  a  bank  takes  precedence  over  unpresented 
checks  previously  drawn  and  delivered  by  the  depositor.  (Cal.) 
Donohoe-Kelly  Banking  Co.  v.  Southern  Pac,  Co.,  28. 

4.  GARNISHMENT.— A  Notice  of  Garnishment  addressed  to  the 
Donohoe-Kelly  Company,  instead  of  the  Donohoe-Kelly  Banking  Com- 
pany, is  not  void,  there  being  no  pretense  that  the  notice  was  not 
served  on  the  right  party,  the  levy  being  otherwise  made  according 
to  law,  and  no  question  being  made  that  the  corporation  intended  to 
be  reached  was  the  Donohoe-Kelly  Banking  Company.  (Cal.)  Dono- 
hoe-Kelly   Banking    Co.    v.    Southern    Pac.    Co.,    28. 

See  Attachment. 
Note. 
Garnishment,  foreign,  effect  of,  552,  553. 

GASI   COMPANIES. 

1.  GAS  COMPANIES— Negligence  of,  when  a  Question  for  the 
Jury. — It  is  for  the  jury  to  determine  as  a  matter  of  fact,  and  there- 
fore not  for  the  court  as  a  matter  of  law,  whether  an  inspection  which 
failed  to  discover  what  other  persons  in  the  same  position  as  the 
inspector  were  aware  of  was  a  due  and  reasonable  inspection.  (Md.) 
Consolidated   Gas   Co.   v,   Getty,   603. 

2.  GAS  COMPANY— Contributory  Negligence  of  Owner  of  Prop- 
erty in  not  Discovering  a  Leak. — The  failure  of  the  property  owner 
and  his  agent  to  inspect  premises,  when  by  so  doing  they  might  have 
discovered  the  escaping  of  gas,  is  not  contributory  negligence  pre- 
cluding his  recovery  as  against  the  company  through  whose  negli- 
enee  in  permitting  the  leak  the  explosion  occurred.  (Md.)  Con- 
solidated Gas  Co.  V.  Getty,  603. 

3.  GAS  COMPANY— Negligence— Proximate  Cause.— If  a  gas 
company  is  negligent  in  suffering  the  escape  of  gas  or  in  not  discover- 
ing such  escape  when  warned  of  it,  and  a  policeman,  in  searching  for 
the  leak  with  a  lighted  candle,  causes  an  explosion,  the  escape  of 
the  gas,  and  not  the  lighted  candle,  is  the  proximate  cause  of  such 
explosion.      (Md.)     Consolidated  Gas  Co.  v.  Getty,  603. 

4.  GAS  COMPANY— Negligence,  When  not  Chargeable  to  Prop- 
erty Owner. — When  a  gas  company  permits  gas  to  escape,  and  a 
policeman,  in  searching  for  the  leak  with  a  lighted  candle,  causes  an 
explosion,  the  act  of  the  policeman,  if  it  is  negligence,  is  not  charge- 
able against  the  property  owner,  and  his  contributory  negligence  is, 
therefore,  not  the  contributory  negligence  of  such  owner.  (Md.) 
Consolidated    Gas   Co.   v.    Getty,    603. 

See  Damages,  3. 
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GIFTS. 

1.  GIFT.— There  Can  be  no  Gift  without  an  intention  to  give, 
and  a  delivery,  actual  or  constructive,  of  the  thing  given.  (Cal.) 
Pullen  V.  Placer  County  Bank,  19. 

2.  GIFT.— Equity  Will  not  Lend  its  Aid  to  Perfect  a  gift  that 
is   incomplete.     (Cal.)     Pullen    v.   Placer   County   Bank,    19. 

GUARDIAN    AND    WAED. 

1.  GUARDIAN— Citation  on.— The  Delay  of  the  Clerk  in  issuing 
a,  citation  on  a  guardian  until  after  the  order  for  publication  i<? 
made,  does  not  affect  the  validity  of  the  proceedings,  provided  it 
is  issued  before  the  publication  is  commenced.  (Cal.)  Heisen  v. 
Smith,   39. 

2.  GUARDIAN.— A  Citation  after  a  ward  has  become  of  age 
directing  the  guardian  to  make  a  "report"  will  be  construed  as- 
requiring  the  rendition  of  a  final  account.  (Cal.)  Heisen  v.  Smith, 
39. 

See  Assignment,  4. 
Note. 

Guardians,  fraud  in  settlement  of  accounts  of,  relief  in  equity  be- 
cause  of,   46. 

GUNPOWDER. 

See    Explosives. 

HAWKERS. 

See  Peddlers. 

HOMESTEAD. 

HOMESTEAD.— A  Wife's  Ante-nuptial  Agreement  to  Waive 
Her  Homestead  Rights  in  her  husband's  estate  is  not  enforceable 
against  her  when  she  has  residing  with  her  a  minor  child  of  his  and 
hers.  Such  agreement  is  against  public  policy.  (111.)  Zachmann 
V.  Zachmann,  180. 

HOMICIDE. 

1.  MURDER— Attempt  to  Commit,  What  is.— If  a  man  goes  to 
the  window  of  a  room  in  which  he  believes  anotner  to  be  sleeping, 
and,  with  intent  to  kill,  fires  his  pistol  at  the  place  where  he  be- 
lieves the  other  to  be  lying,  he  is  guilty  of  an  attempt  to  murder,, 
though  he  was  mistaken  in  his  belief  that  the  other  person  was  in 
that    room,     (Mo.)     State    v.    Mitchell,    763. 

2.  MTTRDER— Attempt  to  Commit— Instruction  to  Jury  as  to  Pun- 
ishment.—If  the  statute  provides  that  if  the  offense  attempted  to  be 
committed  is  one  punishable  by  death,  the  person  convicted  shall  be 
punished  by  imprisonment  for  a  ternr  not  less  than  two  nor  more 
than  fifteen  years,  the  court  may  properly  instruct  the  jury  that,  if 
they  find  beyond  a  reasonable  doubt,  that  the  defendant  feloniously, 
willfully,  deliberately  and  premeditatedly,  on  purpose  and  of  his  mal- 
ice aforethought,  with  a  deadly  weapon,  a  pistol,  made  an  attempt  to 
kill  and  murder  J.  O.  W.,  then  they  should  assess  his  punishment  at 
not  less  than  two  nor  more  than  fifteen  years.  (Mo.)  State  v.  Mit- 
chell,  763. 
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HOSPITALS. 

See    Railroad    Hospitals, 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— Action  by  Wife— Alienation  of  Hus- 
band's Affection. — A  wife  may  maintain  an  action  against  one  who 
entices  her  husband  from  her  and  alienates  his  affections,  when  the 
statute  gives  her  the  right  to  sue  and  be  sued  as  a  single  woman. 

(Ky.)     Deitzman    v.    Mullin,    390. 

2.  HUSBAND  AND  WIFE— Ante-nuptial  Agreement,  When  not 
Enforceable  Against  Widow. — An  ante-nuptial  agreement  providing 
that,  in  consideration  of  a  sum  to  be  paid  out  of  the  husband's  estate, 
the  wife  would  not  claim  the  allowance  or  award  allowed  by  the 
statute,  or  dower,  or  homestead  in  the  lands  owned  by  him,  is  not  en- 
forceable against  her  when  she  repudiates  it,  and  has  not  received 
any  part  of  the  sum  stipulated  for,  and  has  a  minor  child  of  her- 
self and  the  decedent  living  with  her.  (111.)  Zachmann  v.  Zach- 
mann,  180. 

3.  HUSBAND  AND  WIFE  —Ante-nuptial  Agreement  Void  in 
Part — When  Void  in  Toto.— An  ante-nuptial  agreement  is  void  in  toto 
where  it  stipulates  for  the  payment  to  a  wife  of  a  stipulated  sum,  in 
consideration  of  which  she  waives  her  right  to  dower,  homestead,  and 
to  a  widow's  allowance,  if,  as  to  the  homestead  and  allowance,  it  is 
not  enforceable,     (111.)     Zachmann  v.  Zachmann,  180. 

4.  HUSBAND  AND  WIFE— Conflict  of  Laws.— Statute  of  the 
state  providing  that  the  property  both  of  the  husband  and  of  the 
wife  shall  be  chargeable  with  the  expenses  of  the  family  and  the 
education  of  the  children,  and  that  in  relation  thereto  they  may 
be  sued  jointly  or  severally  will  not  be  enforced  in  another  state, 
though  goods  were  bought  on  credit  in  the  first  named  state  by  the 
husband  when  both  he  and  his  wife  were  temporarily  therein. 
(Mass.)     Mandell   v.   Fogg,   667. 

See  Homestead;  Libel  and  Slander,  4;  Witnesses. 

IDEM    SONANS. 

IDEM  SONANS.— The  Names  "Welch"  and  "Welsh"  are 
idem  sonans.  (Cal.)  Donohoe-Kelly  Banking  Co.  v.  Southern  Pac. 
Co.,  28. 

Note. 

Indemnity,  in  actions,  on  lost  writings,  amount  of,  47a. 

in  actions,  on  lost  writings,  at  what  time  must  be  given,  475. 

in  actions,  on  lost  writings,  form  of,  472. 

in  actions  on  lost  writings,  power  of  courts  of  law  to  require,  471. 

in  actions,   on  lost  writings,  power  of   courts  to  dispense  with, 
472. 

in  actions,  on  lost  writings,  when  need  not  be  given,  472,  473. 

in  suits  on  lost  writings,  power  of  equity  to  require,  471. 

ILLEGITIMATES. 

See  Bastards. 

INDEPENDENT   CONTRACTOR. 

See   Municipal   Corporations,    8,   9. 
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INDICTMENTS. 

NO  PART  OF  AN  INDICTMENT  can  be  Rejected  as  Surplus- 
age  for  the  Purpose  of  Sustaining  a  Conviction  Under  It,  which,  if 
true,  shows  that  no  crime  was  committed.  On  the  contrary,  it  must 
be  accepted  as  an  admission  of  record  which  the  state  cannot  refute. 
(Mo.)     State  v.  Leonard,  798. 

See  Arson. 

INDORSEMENT. 

See  Bills  and  Notes. 

INFANTS. 

INFANCY— Power  to  Appoint  Agent.— An  infant,  whether 
married  or  not,  has  no  power  to  appoint  an  agent  and  thus  render 
herself  liable  for  his  negligence  or  tortious  acts.  (Ind.  App.)  Burns 
V.    Smith,    268. 

See  Judgments,  22;   Parent  and  Child. 

INHERITANCE  TAX. 

See  Taxation. 

INJUNCTIONS. 

1.  INJUNCTIONS— Binding  Effect  of.— If  a  court  has  jurisdic- 
tion to  award  an  injunction,  the  person  against  whom  it  issues  Is 
bound  to  obey  it,  until  it  is  vacated  or  dissolved,  although  award- 
ing it  may  be  error,  and  it  may  operate  unreasonably  and  unjustly. 

(W.   Va.)     State   v.   Fredlock,   932. 

2.  JURISDICTION— Injunction  Against  Second  Suit.— The  action 
of  a  court,  having  jurisdiction  in  restraining  a  party  to  a  cause 
pending  therein  from  prosecuting  a  suit  in  another  court,  operates 
upon  the  parties  only,  and  does  not  in  any  way  affect  the  jurisdic- 
tion of  such  other  court.     (W.  Va.)     State  v.  Fredlock,  932. 

3.  JURISDICTION  in  Personam— Violation  of  Injunction— Con- 
tempt.— If  a  court  has  jurisdiction  in  personam  it  may  restrain  a 
party  from  prosecuting  a  subsequent  suit  in  another  county,  whether 
the  objects  of  the  two  suits  are  the  same  or  not,  if  the  effect  of 
the  second  suit  is  to  withdraw  from  the  court  first  acquiring  juris- 
diction a  part  of  the  subject  matter  of  the  first  suit,  and  disobe- 
dience of  the  restraining  order  is  an  act  of  contempt  which  may 
be  summarily  punished.     (W.  Va.)     State  v.  Fredlock,  932. 

4.  EQUITY— Jurisdiction — Enjoining  Trespass— Adverse  Claim- 
ants.—  Equity  has  jurisdiction  to  grant  an  injunction  as  between 
adverse  claimants  to  prevent  irreparable  injury  by  trespass,  pending 
the  s-^ttlement  of  title  in  a  court  of  law,  and  it  will  exercise  auoli 
jurisdiction,  although  no  action  at  law  has  been  instituted,  provided 
the  plaintiff  shows  by  his  bill  his  claim  of  title,  the  imminency  of 
irreparable  injury  and  his  intention  to  immediately  put  the  question 
of  title  into  a  course  of  legal  investigation,  and  dotermination  by 
an  action  of   ejectment.     (W.  Va.)     Freer  v.  Davis,  895. 

See  Judgments,  3,  4. 
Note. 
Injunction    to  restrain  trespasses,  910. 
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INSOLVENCY. 

See    Bankruptcy. 

INSPECTION   OF    PAPERS. 

See  Discovery. 

INSURANCE. 

1.  INDEMNITY  INSURANCE— Right  of  Person  Injured  to  Re- 
cover of  the  Indemnitor.— An  employe  who  is  injured  through  the 
negligence  of  his  employer,  and  recovers  judgment  therefor,  cannot, 
because  his  judgment  debtor  was  insured  against  loss  from  his  lia- 
bility for  damages  suffered  by  an  employe  through  the  employer's 
negligence,  maintain  a  bill  in  equity  against  the  insurer  to  compel 
him  to  pay  such  judgment,  though  the  employer  is  insolvent  and  has 
made  an  assignment  for  the  benefit  of  creditors,  especially  when  the 
contract  of  insurance  stipulates  that  no  action  shall  lie  against  the 
insurer,  unless  it  shall  be  brought  by  the  insured  himself  to  indem- 
nify him  for  loss  actually  sustained  and  paid  in  satisfaction  of  a 
judgment  after  the  trial  of  an  issue.  (Me.)  Frye  v.  Bath  Gas  etc. 
Co.,  500. 

2.  INSURANCE,  Mutual,  What  is.— Each  member  of  a  mutual  in- 
surance company,  to  the  extent  of  his  premium  note,  insures  every 
other  member  who  was  such  when  he  became  a  member,  or  became  and 
continued  to  be  such  during  his  membership,  and  he,  in  turn,  is  in- 
sured by  every  other  member  to  the  extent  of  his  premium  note. 
(Md.)     Mutual  Fire  Ins.  Co.  v.  Jean,  570. 

3.  MUTUAL  INSURANCE.— Assessments  Must  be  Made  in  Strict 
Conformity  with  the  provision  of  the  by-laws,  and  cannot  be  enforced 
if  made  otherwise.     (Md.)     Mutual  Fire  Ins.  Co.  v.  Jean,  570. 

4.  MUTUAL  INSURANCE.— Assessments  Against  a  Member  Be- 
fore He  Became  Such  are  void.  (Md.)  Mutual  Fire  Ins.  Co.  v. 
Jean,    570. 

5.  MUTUAL  INSURANCE— Assessments  Void  in  Part.— No  part 
of  an  assessment  can  be  recovered  when  it  is  partly  invalid,  and  the 
notice  was  for  the  assessment  as  an  entirety.  (Md.)  Mutual  Fire 
Ins.  Co.  V.  Jean,  570. 

6.  MUTUAL  INSURANCE.— Assessments  for  Losses  Must  be 
Made  as  Soon  as  Possible  after  they  occur,  and  be  against  those  only 
who  were  members  when  the  losses  were  suffered.  The  assessment 
cannot  be  postponed  by  borrowing  money  to  pay  losses  and  afterward 
levying  an  assessment  against  all  who  are  members  when  it  is  made, 
when  some  of  them  were  not  such  when  the  loss  was  suffered  an^l 
others  who  were  members  at  such  time  have  ceased  to  be  such,  and 
are  therefore  omitted  from  the  assessment.  (Md.)  Mutual  Fire  Ins. 
Co.   V.   Jean,   570. 

7.  INSURANCE  AGAINST  FIRE— Watchman,  Agreement  to 
Keep  on  Premises. — An  agreement  on  the  part  of  the  insured  to  keep 
a  watchman  on  the  premises  when  the  machinery  was  not  in  opera- 
tion is  a  condition  subsequent,  the  breach  of  which  releases  the  in- 
surer, but  the  obligation  must  not  be  so  strictly  construed  as  to  ef- 
fect a  result  which  the  parties  cannot  be  reasonably  presumed  under 
all  the  circumstances  of  the  case  to  have  intended.  (Mo.)  Mc- 
Ganuon  v.  Millers'  Nat.  Ins.   Co.,  77S. 

Am.  St.  Rep.,  Vol.  94-64 
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8.  INSURANCE  —Negligence  or  Carelessness  is  One  of  the  Risks 
Insured  Against. — Hence  it  is  no  defense  to  an  action  on  a  tire  in- 
surance policy  that  the  fire  resulted  from  the  negligence  of  the  in- 
sured.    (Mo.)     McGannon  v.  Millers'  Nat.   Ins.  Co.,  778 

9.  INSURANCE.— The  Temporary  Absence  of  a  Watchman  from 
the  insured  premises  without  the  consent  or  knowledge  of  the  in- 
sured, during  which  a  fire  occurs,  will  not  release  the  insurer,  though 
in  the  application  he  agreed  to  keep  a  watchman  on  the  premises 
at  all  times  when  the  machinery  was  not  in  operation.  He  com- 
plied with  the  condition  thereby  imposed  on  him  when  he  employed 
and  retained  a  watchman  whose  competency  and  fidelity  he  had  no 
occasion  to  distrust.  (Mo.)  McGannon  v.  Millers'  Nat.  Ins.  Co., 
778. 

10.  INSURANCE— Proofs  of  Loss— Pleadings.— Where  the  com- 
plaint, in  an  action  on  a  policy  of  insurance  against  loss  by  fire,  does 
not  show  that  the  defendant  was  entitled  to  sixty  days  after  being 
furnished  with  proofs  of  loss  in  which  to  make  payment,  but  does 
aver  that  all  the  conditions  of  the  contract  on  plaintiff's  part  have 
been  complied  with,  it  is  sufficient,  and  is  not  subject  to  the  con- 
tention that  it  does  not  show  that  the  cause  of  action  had  matured. 
(Mo.)     McGannon    v.    Millers'    Nat.    Ins.    Co.,    778. 

11.  INSURANCE— Mortgagee's  Right  of  Action  Upon.— Under  an 
indorsement  in  a  policy  of  insurance  that  the  loss,  if  any,  is  payable 
to  the  mortgagee  as  his  interest  may  appear  at  the  time,  he  has  such 
an  interest  that,  in  the  event  of  a  loss,  he  may  maintain  an  action. 
(Iowa  )    Christenson    v.    Fidelity    Ins.    Co.,    286. 

12.  INSURANCE— Mortgagee,  When  Affected  by  the  Acts  of  the 
Insured.— Under  an  indorsement  on  a  policy  of  insurance  that  the 
loss,  if  any,  is  payable  to  the  mortgagee  as  his  interest  may  appear, 
the  policy  may  be  forfeited  because  of  the  acts  or  omissions  of  the 
mortgagor.     (Iowa)     Christenson    v.    Fidelity    Ins.    Co.,    286. 

13.  INSURANCE— Mortgagee's  Right— When  Preserved  Notwith- 
standing a  Forfeiture, — If  a  policy  of  insurance  declares  that  if  an 
interest  shall  exist  under  it  in  favor  of  a  mortgagee,  the  conditions 
thereof  shall  apply  in  the  manner  expressed  in  such  provisions  of  the 
insurance  relating  to  such  interest  as  shall  be  written  upon,  or  at- 
tached, or  appended  thereto,  and  such  policy  is  by  an  indorsement 
made  payable  to  the  mortgagee  as  his  interest  may  appear,  his  right 
to  recover  is  not  affected  by  a  condition  in  the  policy  that  it  shall 
be  void,  if,  with  knowledge  of  the  assured,  foreclosure  proceedings 
shall  be   commenced.      (Iowa)      Christenson  v.  Fidelity  Ins.  Co.,  286. 

14.  INSURANCE,  LIFE— '* Incontestable"  Clause.— A  life  insur- 
ance policy  providing  that  it  shall  be  incontestable,  "if  the  insured 
shall  die  three  or  more  years  after  the  date  hereof,  and  after  all  due 
premiums  shall  have  been  received  by  the  company,"  is,  after  com- 
pliance with  such  provision  incontestable,  although  it  also  contains 
a  provision  that  it  shall  be  void  "if  the  insured  dies  in  consequence 
of  his  own  criminal  action,"  and  his  death  is  in  fact  caused  bv  such 
action.     (Ky.)     Sun   Life   Ins.   Co.    v.    Taylor,   383. 

15.  LIFE  INSURANCE.— An  Assignment  Executed  by  a  Person 
Whose  Life  is  Insured,  but  not  by  the  Beneficiary,  is  inoperative. 
(Me.)      Tromblay  v.   Aetna  Life   Ins.   Co.,  521. 

16.  INSURANCE— Consent  to  Assignment,  What  Amounts  to.— 
If  an  assignment  is  ui)on  a  blank  prepared  and  furnished  by  the  in- 
surer, and  its  receipt  is  acknowledged  by  him,  with  a  statement  that 
it  is  placed  on  file  "for  such  attention  as  it  may  deserve  when  such 
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policy  becomes  a  claim,"  he  cannot  subsequently  defend  on  the 
ground  that  he  did  not  consent  to  the  assignment.  (Me.)  Tremblay 
V.  Aetna  life   Ins.   Co.,  521. 

17.  INSURANCE.— An  Assignment  of  a  Policy  of  Life  Insurance 
Consented  to  by  the  Insurer  effectuates  a  new  contract  with  the  as- 
signee.    (Ale.)     Tremblay  v.  Aetna  Life  Ins.   Co.,  521. 

18.  INSURANCE— Accident— Hernia.— If  an  insurance  company 
seeks  to  avoid  liability  under  an  accident  policy  providing  that  the 
insurance  shall  not  cover  accident  or  injury  resulting  wholly  or  partly, 
directly  or  indirectly,  from  hernia,  and  the  insured  had  at  the  time 
of  the  injury  for  which  recovery  is  sought  a  "reducible  hernia," 
the  insurer  must  show  after  prima  facie  proof  that  an  injury  to  the 
insured  resulted  from  an  accident  within  the  meaning  of  the  policy, 
that  the  existence  of  such  hernia  at  the  time  of  the  accident  substan- 
tially contributed  wholly  or  partly,  directly  or  indirectly  in  bringing 
about  the  injury.  If  such  hernia  merely  aggravated  the  consequences 
of  the  accident,  the  insured  is  entitled  to  recover.  (Ga.)  Thornton 
v.  Travelers'  Ins.  Co.,  99. 

19.  INSURANCE— Accident— Construction  of  Policy.— In  constru- 
ing a  policy  of  accident  insurance,  that  interpretation  is  to  be  placed 
upon  the  words  of  the  policy  which  is  most  favorable  to  the  insured, 
and  all  ambiguities  and  doubts  are  to  bo  resolved  in  favor  of  a  liabil- 
ity against  the  insurer,  especially  when  the  insured  has  established 
y  prima  facie  right  to  recover  under  the  terms  of  the  policy,  and 
the  insurer  is  seeking  to  defeat  such  a  liability  by  showing  that  the 
act  complained  of  is  within  one  of  the  exceptions  reserved  in  the 
contract  as  a  defense  to  an  action  on  the  policy.  (Ga.)  Thornton 
V.   Travelers'   Ins.   Co.,   99. 

20.  INSURANCE— Accident— Waiver  by  Agent— Estoppel.— If  an 
accident  insuiance  policy  contains  a  stipulation  that,  "no  agent  has 
power  to  waive  any  condition  in  this  policy,"  the  delivery  of  the 
policy  to  the  insured  puts  him  on  notice  that  a  waiver  of  a  condition 
in  the  policy  by  the  agent  obtaining  the  insurance  is  not  binding  on 
the  insurer,  and  he  is  estopped  to  set  it  up.  (Ga.)  Thornton  v. 
Travelers'   Ins.   Co.,   99. 

21.  INSURANCE— Accident— Proof  of  Disability.— A  refusal  on 
the  part  of  the  insurer  to  pay  a  claim  for  total  disability  under  an 
accident  insuiance  policy,  or  a  denial  of  liability  for  such  claim,  does 
not  have  the  effect  of  relieving  the  insured  from  making  the  proof 
necessary  under  the  policy  to  establish  an  additional  claim  on  hia 
part  for  a  partial  disability.  (Ga.)  Thornton  v.  Travelers'  Ins. 
Co.,  99. 

22.  INSURANCE— Accident— Passenger.— A  railroad  paymaster 
traveling  from  station  to  station  and  stopping  between  stations  for 
the  purpose  of  paying  off  employes  is  not,  a  "passenger,"  within 
the  moaning  of  an  accident  insurance  policy  granting  double  indem- 
nity to  the  insured,  if  injured  while  riding  as  a  passenger  on  a  pas- 
senger-car.     (Ga.)      Travelers'    Ins.    Co.    v.    Austin,    125. 

23.  INSURANCE— Accident— "Passenger-car."— A  railroad  pay- 
car  while  being  used  as  such,  is  not  a  "passenger-car,"  within  the 
meaning  of  an  accident  insurance  policy  granting  double  indemnity 
to  the  insured  if  injured  while  riding  as  a  passenger  in  a  passenger- 
ear  althouirh  such  car  had  formerly  been  used  as  a  iiasseni^jev-car  and 
was  capabfe  of  being  so  used  again.     (Ga.)     Travelers'  Ins.   Co.   v. 

Austin,    125. 

See   Corporations,   10. 
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INTEREST. 

INTEREST— From  What  Time  Allowable  on  Accounts.— When 

a  claim  is  liquidated  and  should  have  been  paid  before  suit  brought, 
and  the  auditor  in  his  report  has  allowed  interest,  the  plaintiff,  in 
the  entry  of  judgment,  is  entitled  to  have  interest  allowed  from  the 
date  of  the  right  to  such  entry.  (Mass.)  Jackson  v.  City  of 
Brockton,   635. 

Xote. 

Interest,  payment  of  greater  sum  than  enforceable,  whether  and  when 
recoverable,   423,  424. 

INTERSTATE  COMMERCE. 

See    Commerce. 

INTOXICATING  LIQUORS. 

See  Municipal  Corporations. 

JOINT  LIABILITY. 

See  Judgments,  2;  Torts. 

JOURNALS  OF   LEGISLATURE. 

See  Evidence,  11-13. 

JUDGMENTS. 

1.  JUDGMENT  ON  AGREED  FACTS  is  Binding  on  a  Third  Per- 
son who  is  liable  over  to  the  defendant,  if  the  facts  agreed  upon  are 
correctly  stated.     (Mass.)     First  Nat.  IBank  v.  City  Nat.  Bank,  637. 

2.  JUDGMENTS  —Joint  and  Several  Liability.— An  unsatisfied 
judgment  against  one  of  two  joint  and  several  makers  of  a  note,  is 
no  bar  to  an  action  thereon  against  the  other.  (Ga.)  Booth  v. 
Huff,  98. 

3.  JUDGMENT— Jurisdiction  of  Equity.— A  court  of  equity  has 
jurisdiction  to  enjoin  in  the  enforcement  of  a  common-law  judgment. 
(Mass.)     Brooks   v.   Twitchell,   662. 

4.  A  JUDGMENT  Taken  Contrary  to  Agreement  may  be  En- 
joined.— If  an  action  at  law  is  brought  to  which  a  defense  exists, 
and  the  parties  agree  that  the  defendant  may  enter  his  appearance 
at  any  time,  and  that  no  advantage  shall  be  taken  of  his  delay  in 
that  regard,  and,  notwithstanding  such  agreement,  a  default  and 
judgment  are  entered  against  defendant  under  a  general  order  and 
without  the  knowlege  of  either  party,  relief  against  such  judgment 
will  be  granted  in  equity,  though  more  than  two  years  have  elapsed 
since  its  entry.     (Mass.)     Brooks  v.  Twitchell,  662. 

5.  JUDGMENT.— Relief  in  Equity  Against  a  Judgment  will  not 
be  Denied  on  the  Grounds  of  the  Laches  or  Negligence  of  the  com- 
phiinant  or  of  his  attorneys,  when  it  consists  only  in  relying  on  a 
written  assurance  of  the  attorneys  of  the  judgment  creditor  that 
no  advantage  will  be  taken  of  anv  delay  in  entering  an  appearance. 
(Mass.)     Brooks  v.   Twitchell,  662. 
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6.  JUDGMENT.— Relief  in  Equity  Against  tlie  Enforcement  of 
a  Judgment  will  not  be  Denied  on  the  ground  that  the  complainant 
might  have  proceeded  by  motion  in  the  original  action,  if  his  failure 
to  so  proceed  was  due  to  an  agreement  in  writing  of  the  attorneys 
of  the  adverse  party,  which  was  not  repudiated  by  their  client  until 
too  late  to  obtain  relief  by  motion,  (Mass.)  Brooks  v,  Twitchell, 
662. 

7.  JUDGMENT— Relief  Which  may  be  Granted  Against  in  Equity. 
Where  the  same  court  exercises  jurisdiction  both  at  law  and  in 
equity,  it  has  power  to  decree  that  a  judgment  creditor  shall  not 
further  prosecute  an  action  brought  on  a  judgment  rendered  by  it  in 
his  favor,  and  that  with  the  consent  of  the  judgment  debtor,  the 
judgment  may  be  vacated  on  motion  of  the  judgment  creditor,  and 
the  case  be  restored  to  the  docket  and  the  action  proceed  to  trial. 
(Mass.)     Brooks   v.   Twitchell,  662. 

8.  JUDGMENTS,  Collateral  Impeachment  of.— If  a  Judgment  is 
Obtained  by  Fraud  between  the  Parties  for  the  Purpose  of  Defeat- 
ing the  Title  of  a  Third  Party,  the  latter  may  plead  the  matter  in 
avoidance  of  the  judgment.  (Me.)  Tremblay  v.  Aetna  Life  Ins. 
Co.,   521, 

9.  JUDGMENTS— Collateral  Attack.— If  the  judgment  of  a  court 
of  general  jurisdiction,  acting  within  the  ordinary  scope  of  such  juris- 
diction is  assailed  collaterally,  the  presumption  of  jurisdiction  over 
the  person  of  the  defendant  is  conclusive,  unless  upon  the  face  of 
the  judgment-roll  a  lack  of  jurisdiction  affirmatively  appears, 
(Mont).     Haupt  v.  Simington,  839. 

10.  JUDGMENT— Collateral  Attack.— A  judgment  when  collater- 
ally attacked,  must  be  tried  by  an  inspection  of  the  judgment-roll 
alone.     (Mont.)     Haupt  v.   Simington,   839. 

11.  JUDGMENT— Collateral  Attack.— An  attack  on  a  judgment 
as  void,  made  as  a  defense  in  an  action  to  revive  such  judgment,  is  a 
collateral  attack.     (Mont.)     Haupt  v.   Simington,   839. 

12.  JUDGMENTS— Collateral  Attack— Presumption.— It  is  pre- 
sumed on  appeal  from  a  collateral  attack  on  a  judgment  for  want  of 
jurisdiction  over  the  person  of  the  defendant  made  in  the  lower 
court  that  such  court  tried  that  question  by  an  inspection  of  the 
judgment-roll  in  the  case  in  which  the  judgment  was  rendered,  and 
by  that  alone.     (Mont.)     Haupt   v.   Simington,   839. 

13.  JUDGMENTS— Collateral  Attack.— A  judgment,  when  collater- 
ally attacked,  must  be  tried  by  an  inspection  of  the  judgment-roJl 
alone  and  if  such  judgment-roll  is  not  made  a  part  of  the  record  on 
appeal,  the  supreme  court  cannot  try  such  question.  (Mont.) 
Haupt  V.  Simington,  839. 

14.  JUDGMENTS— Collateral  Attack— Evidence,— Domestic  judg- 
ments of  courts  of  general  jurisdiction,  valid  on  their  face,  cann')t 
be  collaterally  attacked  in  courts  of  the  same  state  by  showing  facts 
aliunde  the  record,  although  such  facts  may  be  sufficient  to  im- 
peacli  the  judgment  if  brought  to  bear  upon  it  in  a  proper  pro- 
ceeding. Hence  on  such  collateral  attack,  oral  testimony  by  one  of 
the  defendants  that  he  was  never  served  and  never  appeared  in  the 
action  wherein  such  judgment  was  rendered,  is  inadmissible. 
(Mont.)     Haupt  v.  Simington,  839. 

15.  JUDGMENT,  When  not  Binding  as  in  Rem.— Though  an  in- 
surance company,  advised  of  other  claims  to  money  due  from  it  on 
a  policy  of  life  insurance,  deposits  them  in  the  public  treasury,  which 
it   is   authorized   to   do   by  the  laws  of   the   country,   and   a  resident 
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brings  suit  against  a  nonresident,  serving  process  by  publication, 
the  judgment  based  on  such  service  is  not  in  rem,  and  if  otherwise 
invalid,  does  not  destroy  his  right  to  such  moneys.  (Me.)  Trem- 
blay  V.  Aetna  Life  Ins,  Co.,  521. 

16.  A  FOREIGN  JUDGMENT  is  not  Operative  in  Personam  if 
Based  on  a  Service  of  Process  by  Publication  against  one  not  a  resi- 
dent and  not  within  the  country  where  the  judgment  was  given. 
(Me.)     Tremblay  v.  Aetna  Life  Ins.  Co.,  521. 

17.  JUDGMENT  OF  ANOTHER  STATE.— A  Person  Who  is  Liable 
Over  can  be  Vouched  to  Defend  an  Action  in  Another  State  and 
the  judgment  made  conclusive  against  him.  (Mass.)  First  Nut. 
Bank  v.   City  Nat.  Bank,  637. 

18.  FOREIGN  JUDGMENTS  are  Prima  Facie  Evidence  Merely 
of  the  Right  and  matter  upon  which  they  purport  to  decide.  The 
merits,  as  well  as  the  jurisdiction  of  the  court  which  rendered  them, 
may  be  inquired  into.     (Me.)     Tremblay  v.  Aetna  Life  lus.  Co.,  521. 

19.  A  FOREIGN  JUDGMENT  Record  Which  Shows  on  Its  Face 
that  It  Was  Based  upon  a  Supposed  Assignment  of  a  policy  of  life 
insurance  is  invalid  if  such  assignment  was.  (Me.)  Tremblay  v. 
Aetna  Life  Ins.   Co.,   521. 

20.  A  FOREIGN  JUDGMENT  is  Tainted  with  Intentional  Fraud, 
if  the  complaint  states  that  the  cause  of  action  had  been  assigned  to 
plaintiff  by  T.  and  his  wife,  when  in  fact  it  was  not  assigned  by 
her,  and  her  signature  was  essential  to  its  validity.  (Me.)  Trem- 
blay V.  Aetna  Life  Ins.  Co.,  521. 

21.  RES  JUDICATA— Decree  of  Probate  Denying  a  Conveyance, 
If  a  court  of  probate  has  jurisdiction  to  require  an  executor  to 
convey  real  property  in  pursuance  of  a  contract  made  by  the  decedent 
iu  his  lifetime,  and  an  application  is  made  to  such  court  for  a  con- 
veyance in  a  case  where  there  is  no  special  reason  why  it  should 
decline  jurisdiction  and  require  the  ap])licant  to  proceed  in  equity, 
its  denial  of  his  application  is  conclusive  against  him,  and  precludes 
his  subsequently  commencing  and  maintaining  a  suit  in  equity. 
(Me.)     May  v.  Boyd,  509. 

22.  KES  JUDICATA— Custody  of  Infant.— A  decree  made  in  a 
habeas  corpus  proceeding  fixing  the  custody  of  a  minor  child,  does 
not  preclude  the  court  from  making  provision  for  custody  and  sup- 
port of  such  child  in  a  subsequent  divorce  proceeding.  (Ind.  App.) 
Everitt    v.    Everitt,    276. 

23.  A  MOTION  in  Arrest  of  Judgment  reaches  only  a  defect  in 
the  record  proper.      (Mo.)      McGanuon  v.  Millers'  Nat.  Ins.  Co.,  778. 

See   Assignment,  4;   Libel   and  Slander,  4;   Keceivers;    Setoff;    Torts. 

Note. 

Judgments,   against   nonresidents,   535-538. 

against    nonresidents,    served    with    process    within    the    country, 

536,  537. 
against  receivers,  against  whom  conclusive,  54. 
against  receivers,  appointed  by  the  national  courts,  conclusiveness 

of,    55. 
against  receivers,  do  not  create  personal  liabilities,  56. 
against  receivers,  execution  will  not  issue  thereon,  56,  57. 
against  receivers,  mode  of  procuring  satisfnction  of,  57. 
against  receivers,  when  binding  only  on  the  creditors  represented 

by,   54,   55. 
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Judgments,  foreign,  against  citizens  of  a  country  temporarily  absent 
tlierefrom,  537,  538. 

foreign,   against   foreign   corporations,   538. 
foreign,   against   persons   temporarily   absent   from   the   country, 

537,  538. 
foreign,  appeal,  effect   of  upon,   546. 
foreign    bankruptcy  or  insolvency  proceedings,  assignments  made 

under,    555,    556. 
foreign  bankruptcy    or  insolvency  proceedings,   discharge  under, 

effect  of,  556,  557. 
foreign    bankruptcy  or  insolvency  proceedings,  effect  of,  555. 
foreign    bankruptcy  or  insolvency  proceedings,  place  where  the 
contract  is  made,  or  is  to  be  performed,  is  not  material,  556, 

557. 
foreign,  between  what  persons  conclusive,  550. 
foreign,  cannot  affect  real  property  not  within  the  jurisdiction, 

535. 
foreign,  comity,  refusals  to  enforce  induced  by  the  law  of,  544. 
foreign,   conclusiveness   of,   in   England,   538,    539. 
foreign,   conclusiveness  of  in  the  United  States,   539-542. 
foreign,  decrees  admitting  or  refusing  the  probate  of  wills,  558. 
foreign,  decrees  distributing  personal  property,  effect  of,  559. 
foreign   decrees   of   divorce,   conclusiveness   of,   553,   554. 
foreign    decrees    of    divorce,    dissolving   marriage    contracted    in 

another   country,    555. 
foreign   decrees   of   divorce,  in  favor  of  a  wife  whose  husband 

retains   his   domicile   in   another   country,   555. 
foreign  decrees  of   divorce,   operate  in   rem,   557. 
foreign   decrees   of   divorce,   when   neither   party   was   domiciled 

within  the  nation,  554. 
foreign   decrees   of   divorce,   where   both  parties  were   domiciled 

within   the   nation,   554,   555. 
foreign  decrees  of  divorce,  where  the  defendant  was  not  a  resi- 
dent of  the  country,  554,   555. 
foreign,  definition  of,  533. 
foreign,    difference    between    as    a    cause    of    action    and    as    res 

.iudicata,  543. 
foreign,  dismissing  siiits  or  actions,  542,  543. 

foreign,  effect  conceded  to  in  the  courts  of  various  nations,  544. 
foreign  enforcing  liens  against  or  determining  the  title  to  real 

property,  552. 
foreign,  impeaching  by  proof  of  fraud,  mistake,  etc.,  541,  545-547. 
foreign,    in    attachment    or    garnishment,    552.    553. 
foreign,   in   enforcement   of   criminal   laws,   545. 
foreign,    in    rem,    conclusiveness    of,    551. 

foreign,   in   rem,   distingi;ishing   characteristics   of,   550,   551. 
foreign,  in  rem,  jurisdiction  of  the  court  is  open  to  inquiry,  551. 
foreign,  in   rem,   jurisdiction,  what   of,  when   exists,   551. 
foreign,  in  rem  may  be  impeached  for  fraud,  551. 
foreign,  in  rem,  whether  may  be  impeached  for  error  or  mistake 

of   law,   551. 
foreign,  judgments  of  courts  of  sister  states  are  not,  533. 
foreign,    judgments   of   the   courts   of   the   District   of   Columbia 

are  not,   533. 
foreign,    jurisdiction,    disproving,    534. 
foreign,  jurisdiction,  evidence   to   assail,  534. 
foreign,  jurisdiction,  judicial  notice  which  will  be  taken  of,  533, 

534. 
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Judgments,  foreign,  jurisdiction,  over  subject  matter  may  be  disproved^ 

534,   535. 
foreign,  jurisdictional  presumptions   respecting,   533. 
foreign,    merger    of    causes    of    action    in,    545,    546. 
foreign,  mistake  of  law  as  a  ground  for  avoiding  the  effect  of, 

541,  548,  549. 
foreign,  must  be  final  before  it  will  be  enforced  in  this  country^ 

546. 
foreign,    of    a    country   which    does    not    concede    effect    to    the 

judgments  of  our  courts,  542,  544. 
foreign,  quasi,  in  rem,  what  are,  552. 
foreign,  res  judicata,  effect  of  as,  543. 
foreign,  subjecting  choses  in  action  to  attachment  or  execution, 

553. 
impeaching,  foreign,  by  proof   of  fraud,   549,   550. 
impeaching,    foreign,   by   showing   mistake   of   law,    541. 
impeaching,  foreign,  by  showing  that  it  is  repugnant  to  natural 

justice,    547,    548. 
impeaching,  foreign,  by  showing  that  mode  of  trial  was  different, 

541. 
impeaching,   foreign,   by   showing   that   the   cause   of    action   on 

which   the  judgment   is  founded   is   not   enforceable  in   this 

country,   545. 
impeaching,  foreign,   for  error  of  law,   548,  549. 
jurisdiction  over  the  person   of   the   defendant,  disproving,  535, 

536. 
relief   against  for  fraud,  45,  46. 

Judgments  in  Rem.     See  Judgments,  Foreign. 

JURISDICTION. 

1.  JURISDICTION  in  Personam— Limits.— A  court  having  ju- 
risdiction in  personam  has  power  to  require  the  defendant  to  do, 
or  refrain  from  doing  anything  beyond  the  limits  of  its  territorial 
jurisdiction  which  it  might  have  required  to  be  done  or  omitted, 
within  the  limits  of  such  territory.  (W.  Va.)  State  v.  Fredlock, 
932. 

2.  JURISDICTION— Exclusiveness.— When  a  court  has  jurisdic- 
tion of  a  case,  such  jurisdiction  embraces  everything  in  the  case, 
and  every  question  arising  which  can  be  determined  in  it,  until  it 
reaches  its  determination  and  its  jurisdiction  is  exhausted.  While 
such  jurisdiction  lasts  it  is  exclusive  and  cannot  be  trenched  upon 
by  any  other  tribunal.      (W.  Va.)      State  v.  Fredlock,   932. 

3.  JURISDICTION— Exclusiveness.— If  a  court  has  jurisdiction, 
it  has  a  riglit  to  decide  every  question  which  occurs  in  the  case, 
and  whether  its  decision  is  right  or  wrong,  its  judgment,  until  re- 
versed, is  regarded  as  binding  in  every  other  court,  and  where  the 
right  of  the  plaintiff  to  prosecute  his  suit  and  the  jurisdiction  of 
the  court  have  once  attached,  such  right  cannot  be  arrested  or  taken 
away  by  proceedings  in  another  court,  (W.  Va.)  State  v.  Fredlock, 
932. 

4.  JURISDICTION— Exclusiveness.— If  the  object  of  an  action 
requires  the  control  and  dominion  of  the  jiroporty  involved  in  the 
litigation,  that  court  which  first  acquires  jurisdiction,  or  that  do- 
minion which  is  equivalent,  draws  to  itself  the  exclusive  right  to 
dispose  of  it  for  the  purposes  of  its  jurisdiction.  (W.  Va.)  State 
V.   Fredlock,   932. 
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5.  JURISDICTION— Estoppel  to  Assert  Want  of.— Consenr,  can- 
not confer  jurisdiction,  and  a  plaintiff  against  whom  a  judgment, 
either  at  law  oi'  in  equity,  is  rendered,  is  not  estopped  to  assert  upon 
appeal  that  the  court  to  which  he  resorted  had  no  jurisdiction  of  the 
subject  matter  of  the  suit.     (W.  Va.)     Freer  v.  Davis,  895. 

See    Injunctions. 
Note. 

Jurisdiction  of  foreign  courts,  appearance  for  purpose  of  objecting 
to,    536. 
of  foreign  courts,  appearance  of  nonresident  confers,  536. 
of  foreign  courts  over  citizens  temporarily  absent,  537,  538. 
of   foreign   courts    over   foreign   corporations,    538. 
of  foreign   courts   over  persons   voluntarily  within   the   country, 
536.  537. 

JURY. 

COURTS— Jury  Trial.— The  judge  of  the  city  court  of  Amer- 
icus  has  authority  to  try  without  a  jury  all  civil  cases  within  his 
jurisdiction  in  which  no  demand  for  a  jury  trial  is  made  at  the  fii'st 
term,  but  he  is  not  required  to  do  this,  if  in  his  discretion  a  jury 
trial  is  to  be  preferred.     (Ga.)     Thornton  v.  Travelers'  Ins.  Co.,  90. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— Failure  to  Let  Tenant  into 
Possession  of  the  Whole  Premises. — If  a  tenant  leases  the  whole  prem- 
ises, but  finds,  upon  entering,  that  one  of  the  rooms  is  locked  and 
contains  goods  belonging  to  the  landlord,  who,  on  demand,  fails  to 
deliver  the  key  or  the  use  of  the  room,  there  can  be  no  recovery  by 
the  landlord  on  an  express  agreement,  because  he  has  not  furnished 
the  stipulated  consideration,  nor  on  any  contract  implied  for  benefits 
actually  received,  because  the  failure  to  furnish  the  whole  was  due 
to   his   own  willful  fault.     (Mass.)     Moore   v,   Mansfield,   657. 

2.  LANDLORD  AND  TENANT— Manure,  When  does  not  Belong 
Wholly  to  the  Former. — When  animals  are  collected  on  land  in  ex- 
cess of  the  number  which  it  is  capable  of  supporting,  and  they  are 
kept  there  and  fed  upon  feed  purchased  for  some  other  purpose  than 
is  incident  to  agriculture,  the  landlord  is  not  entitled  to  the  whole 
of   the   manure   produced.     (Mass.)     Nason   v.   Tobey,   659. 

See  Bankruptcy,   6,   7;   Evidence,  4;   Principal   and   Agent,  4,  5. 

Note. 

Landlords,  payment  to,  when  deemed  involuntary  and  therefore  re- 
coverable, 422. 

Laws,   foreign,  how  to  be  proved,  535. 

Leases,  stipulations  in  that  the  lessee  is  to  become  the  owner  of 
the  property  at  the  end  of  the  term,  250. 

when  amount  to  sales,  250. 

when   declared   to   be   in   effect   chattel  mortgages,   250,   252. 

with  privilege  of  purchase,  difference  between  and  conditional 
sales,    249. 

with  privilege  of  purchase,  rights  of  the  lessee  and  bis  trans- 
ferees under,  251,  253. 
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LEGACIES. 

See   Wills. 

LEGISLATIVE   JOURNALS. 

See   Evidence,   11-13. 

LEGISLATXJRE. 

See  Constitutional  Law,  4-8. 

LIBEL   AND   SLANDER. 

1.  SLANDER— Mutual  Vituperation.— An  action  for  slander  can- 
not b«  maintained  if  the  case  is  one  of  mutual  exchange  of  opprobri- 
ous epithets,  of  vituperation  and  abuse  on  both  sides.  (La.) 
Bloom  V.  Crescioni,  456. 

2.  SLANDER.— Words  Imputing  Want  of  Chasity  to  a  woman 
are  actionable  per  se,  whether  she  is  married  or  unmarried.  (Iowa.) 
Cushing   V.   Hederman,    320.  i 

a.  SLANDER— Repetition  of  the  Charge.— Evidence  of  the  speak- 
ing of  words  of  similar  import  to  a  person  other  than  the  one  named 
in  the  complaint  is  admissible  for  the  purpose  of  showing  malice  and 
thus    enhancing   the    damages.     (Iowa)     Cushing   v.   Hederman,   320. 

4.  SLANDER— Recovery  for  Against  Wife  Does  not  Relieve  Hus- 
band.— A  judgment  against  a  wife  for  the  use  of  slanderous  words, 
while  it  remains  unsatisfied,  does  not  constitute  any  defense  to  an 
action  against  her  husband  for  the  use  of  the  same  or  similar  words. 
(Iowa.)      Cushing  v.  Hederman,  320. 

LICENSEES. 

See  jS'egligeuce. 

LICENSES. 

1,  CONSTITUTIONAL  LAW.— A  Statute  Exacting  Licenses  from 
Peddlers  and  Hawkers,  but  exempting  therefrom  and  from  the  pay- 
ment of  the  license  fee  every  resident  of  the  town  having  a  place 
of  business  therein,  owning  and  paying  taxes  to  the  amount  of 
twenty-five  dollars  on  his  stock  in  trade,  imposes  an  arbitrary  an  I 
unreasonable  discrimination,  and  is  unconstitutional.  (Me.)  State 
v.  Mitchell,  4S1. 

2.  CONSTITUTIONAL  LAW— Statute  Void  in  Part,  When  Void 
as  a  Whole. — A  statute  undertaking  to  exact  a  license  from  all  hawk- 
ers and  peddlers,  but  to  exempt  all  residents  of  the  town  who  pay 
taxes  amounting  to  twenty-five  dollars  on  their  stock  of  goods,  being 
void  because  of  this  unreasonable  discrimination,  cannot  be  given 
effect  by  disregarding  the  exemption  and  exacting  a  license  from 
all  persons.  It  would  violate  the  legislative  intent  to  require  persons 
to  pay  licenses  who  had  been  declared  to  be  exempt.  (Me.)  State 
V.   Mitchell,  481. 

See    Commerce. 
Note. 

License   Taxes,   payment   of   illegal,   whether  and  when  recoverable, 
437,  438. 
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LIENS. 

1.  LIEN    OF   LABOEERS   AT   LOGGING,   Who   Entitled   to.— A 

statute  declaring  that  whoever  labors  at  cutting,  hauling,  rafting,  or 
driving  logs  or  lumber  has  a  lien  thereon  for  the  amount  of  his  per- 
gonal services  and  services  performed  by  his  team  is  designed  sole- 
ly for  the  protection  of  persons  performing  physical  services  with 
their  own  hands  or  teams  under  the  direction  of  an  employer,  for 
fixed  wages,  and  the  subject  matter  of  that  protection  is  solely  the 
wages  earned  by  such  laborers.     (Me.)     Littlefield  v.  Morrill,  513. 

2.  LIENS— Loggers,  Who  not  Entitled  to. — Persons  who  contract 
to  cut  and  haul  all  the  logs  and  lumber  on  a  tract  of  land  for  a  stipu- 
lated price  per  thousand  feet  are  not  entitled  to  a  lien  under  the 
statutes  of  Maine,  though  they  themselves  do  some  physical  labor  and 
use  their  own  teams.  The  moneys  which  become  due  to  them  are 
due  to  them  as  contractors,  and  not  for  wages.  (Me.)  Littlefield 
V.  Morrill,  513. 

See   Carriers,    5-7;    Corporations,    6;    Mechanics'    Liens. 

LIMITATION   OF   ACTIONS. 

1.  LIMITATION  OF  ACTIONS— Prevention  of  Suit  by  Paramount 
Authority. — If  a  person  is  prevented  from  exercising  his  legal  remedy 
by  some  paramount  authority,  the  time  during  which  he  is  thus  pro- 
vented  is  not  to  be  counted  against  him  in  determining  whether  th'j 
statute  of  limitations  has  barred  his  right.  (Minn.)  St.  Paul  etc. 
Ey.    Co.    v.    Olson,    693. 

2.  STATUTE  OF  LIMITATIONS— Agreement  to  Waive— Es- 
toppel.— A  representation  or  agreement  during  the  negotiations  re- 
specting a  cause  of  action,  before  it  is  barred  by  the  statute  of  lim- 
itations, that  the  statute  will  not  be  interposed  against  it,  if  relied 
upon  by  the  creditor  until  the  statutory  period  expires,  operates  as 
an  estoppel  against  the  debtor  and  precludes  him  from  interposing 
the  defense  of  the  statute.  (Iowa)  Holman  v.  Omaha  Kv.  etc.  Co., 
293. 

See   Adverse   Possession;   Fraudulent   Conveyances,  2-4;    Taxation,    9. 

LOGS  AND    LOGGING. 

See  Liens, 

LOST    PROPERTY. 

1.  THE  FINDER  of  a  Lost  Article  is  Entitled  to  Its  Possession 
as  against  all  other  persons,  excepting  the  true  owner.  (Mo.)  Hoag- 
land  V.  Forest  Park  etc.   Co.,  740. 

2.  LOST  PROPERTY.— The  Place  Where  Lost  Property  is  Found 
does  not  ordinarily  create  an  exception  to  the  rule  that  the  finder  is 
entitled  to  possession  except  as  against  the  true  owner.  (Mo.) 
Hoagland   v.   Forest   Park   etc.    Co.,   740. 

3.  LOST  PROPERTY— What  is  not.— Money  or  other  property 
voluntarily  laid  down  and  forgotten  is  not,  in  legal  contemplation, 
lost,  and  the  owner  of  the  shop,  bank,  or  other  p.Iaee  where  it  is 
left  is  the  proper  custodian,  rather  than  the  person  who  happens  to 
discover  it,  as  against  all  other  persons  excepting  the  true  ownei*. 
(Mo.)     Hoagland  v.  Forest  Park  etc.  Co.,  740. 
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4.  LOST  PROPERTY— What  Deemed  to  l)e.-Where,  in  a  pub- 
lic place  of  amusement,  a  pocketbook  is  found  under  a  table,  on  the 
ground,  it  must  be  regarded  as  lost,  and  not  as  voluntarily  laid  down 
and  forgotten.     (Mo.)     Hoagland  v.  Forest  Park  etc.  Co.,  740. 

5.  LOST  PROPERTY.— The  Proprietor  of  a  Public  Place  of 
Amusement  has  no  right  to  eject  from  the  premises  or  to  arrest  one 
who  finds  lost  papers  there  and  refuses  to  deliver  them  to  him,  be 
not  being  the  owner  or  otherwise  entitled  to  the  possession.  (Mo.) 
Hoagland  v.  Forest  Park  etc.  Co.,  740. 

6.  LOST  PROPERTY.— An  Amusement  Company  is  not  Bound  ta 
Exercise  Reasonable  Care  to  Protect  the  True  Owner  of  chattels  in- 
advertently mislaid  or  lost  on  the  premises,  when  such  property  has 
been  found,  and  the  finder  is  in  its  possession  and  entitled  thereto, 
except  as  against  the  true  owner.  (Mo.)  Hoagland  v.  Forest  Park 
etc.  Co.,  740. 

7.  LOST  PROPERTY— Evidence  Concerning  the  System  of  an 
Amusement  Company  in  Making  a  Record  of  Lost  Articles  and  of 

its  advertising  in  respect  thereto  is  not  admissible  in  an  action  by 
a  finder  of  such  an  article  for  damages  suffered  by  him  in  conse- 
quence of  his  refusal  to  surrender  it  to  a  person  not  entitled  there- 
to.    (Mo.)    Hoagland  v.  Forest  Park  etc.  Co.,  740. 

LOST    WRITINGSI. 

1.  LOST  INSTRUMENTS— Action  Upon.— An  action  at  law  may 
be  maintained  against  the  maker  of  a  lost  note,  but  the  plaintiff 
may,  in  the  discretion  of  the  court,  be  required  to  furnish  a  reason- 
able bond  of  indemnity,  or  the  case  may  be  continued  from  term 
to  term  until  the  note  is  barred  by  the  statute  of  limitations.  (Me.) 
Matthews  v.  Matthews,  464. 

2.  LOST  INSTRUMENTS— Actions  upon.— Under  section  19  of 
the  Practice  Act  of  Illinois  rendering  it  unnecessary  to  make  profert 
of  instrument  sued  upon,  an  action  at  law  may  be  maintained  upon  a 
lost  instrument  under  seal.     (111.)     Fleet  v.  Hertz,  192. 

Note. 

Lost  Writings,   actions  at  law,  when  sustainable  upon,  467. 

affidavit  of  loss  of,  whether  must  accompany  suit  upon,  475,  476. 

allegations  and  pleadings  in  actions  and  suits  upon,  477,  478. 

burden   of  proof  in  actions  and  suits  upon,  479. 

by  and  against  whom  recoveries  may  be  sustained  upon,  477. 

deeds,  loss  of  does  not  impair  effect  of,  470. 

deeds,   lost,   relief    in    equity    based   upon,   470. 

defense  to  suits  and  actions  upon,  479,  480. 

descriptions    of,    variances    in,    480. 

distinction    between    and    destroyed    writings,    474. 

equity,    jurisdiction    of,   reasons   for   assuming,    466,    467. 

equity  jurisdiction  of  to  enforce,  466. 

evidence  in  actions  and  suits  upon,  478,  479. 

indemnity,  bond  of  in  actions  upon,  amount  of,  472. 

indemnity,  bond  of  in  actions  upon,  at  what  time  must  be  given, 
475. 

indemnity,  bond  of  in  actions  upon,  form  of,  472. 

indemnity,  bond  of  in  actions  upon,  power  of  the  courts  to  dis- 
pense   with,    472. 

indomnitv,   bond   of  in   actions  upon,  when   need  not   be   given, 
472,  473. 
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Lost   Writings,    inclemnity,   power    of   courts    of   law   to    require    in 
actions   upon,  471,  472. 
indemnity,  power  of  equity  to  require  in  proceedings  upon,  471. 
miscellaneous    instances    of    jurisdiction    of    equity    based    upon 

loss  of,  470,  471. 
negotiable  instruments,  actions  at  law,  whether  sustainable  upon 

when  lost,  468. 
negotiable  instruments,  lost  after  maturity,  actions  at  law  upon, 

469,  470. 
negotiable    instruments,    not    negotiated,    actions    at    law    upon 

lost,    469. 
non-negotiable   instruments,   actions   at  law   upon,  lost,   469. 
right  of  recovery  thereon,  466. 

under  seal,   actions   at  law,  when   sustainable   upon,  467,   463. 
under  seal,  necessity  of  profert  of,  467. 

MALICIOUS   PROSECUTION. 

1.  MALICIOUS  PROSECUTION— Termination  of  AcHcn.— To 
maintain  an  action  for  malicious  prosecution  the  plaintiff  must  prove 
that  the  prosecution  has  not  only  terminated,  but  that  it  has  ter- 
minated in  his  favor.  The  criminal  proceeding,  however,  need  not 
have  terminated  in  a  verdict  of  acquittal,  as  it  is  sufficient  if  it  has 
terminated  by  the  entry  of  a  nolle  prosequi  or  in  some  way,  as 
by  a  voluntary  abandonment  of  the  case  by  the  person  who  made 
the   complaint.     (Del.)     Craig   v.    Ginn,    77. 

2.  MALICIOUS  PROSECUTION— Termination  of  Action.— If 
the  termination  of  a  prosecution  has  been  brought  about  by  the 
procurement  of  the  person  prosecuted,  or  by  compromise  or  agree- 
ment of  the  parties,  an  action  for  malicious  prosecution  cannot  be 
maintained.     (Del.)      Craig  v.   Ginn,   77. 

3.  MALICIOUS  PROSECUTION— Termination  of  Action  by 
Agreement. — If  a  prisoner  is  discharged  because  of  an  agreement 
for  his  accommodation,  whereby  he  and  his  surety  bind  themselves 
to  pay  whatever  sum  is  ascertained  to  be  due  at  a  conference  to  be 
had  between  the  parties,  or  in  the  event  of  their  failure  to  agree, 
whatever  judgment  may  be  obtained  against  such  prisoner  in  an 
action  at  law  for  that  purpose,  this  is  such  termination  of  the  action 
by  compromise  and  agTeemeut  as  bars  an  action  for  malicious 
prosecution.     (Del.)     Craig  v.   Ginn,   77. 

4.  MALICIOUS  PROSECUTION— Compromise— Fraud  and  Dur- 
ess.— If  a  plaintiff  in  an  action  for  malicious  prosecution  puts  in  evi- 
dence as  a  material  part  of  his  case  a  compromise  or  settlement  of 
the  matters  in  dispute  in  the  original  action,  he  is  estopped  to  con- 
tend that  it  was  obtained  by  fraud  and  duress.  (Dei.)  Craig  v. 
Ginn,  77. 

Note. 

Manufacturers,  contracts  by,  when  amount  to  sales,  232,  244,  246. 

MANURE. 

See  Landlord  and  Tenant. 

MARK. 

See   Wills,   1. 
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MARKET    VALUE. 

See   Eminent   Domain;    Evidence. 

MAEEIAGE. 

See  Bastards. 

MASTER    AND    SERVANT. 

1.  MASTER  AND  SERVANT— Negligence.— Fellow-servant.— If 
a  master  is  negligent  he  is  liable,  although  the  negligence  of  a  fellow- 
eervant  may  have  concurred  in  bringing  an  injury  upon  an  employe. 
(Ind.  App.)     Eureka  Block  etc.  Co.  v.  Wells,  259. 

2.  NEGLIGENCE— Breaking  of  Machinery  does  not  Establish.— 
The  mere  fact  that  the  bolts  with  which  a  machine  is  held  together 
break  and  an  injury  therefrom  results  to  an  employ^,  is  not  sufficient 
to  establish  the  employer's  negligence,  where  it  appears  that,  just 
before  the  accident,  the  bolts  were  selected  and  put  in  place  by  a  per- 
son whose  duty  it  was  to  do  so,  that  they  were  in  perfect  condition, 
were  fastened  properly,  and  there  was  nothing  apparently  loose  about 
them.  The  defendant  cannot  be  held  liable  merely  because  he  can- 
not discover  or  explain  the  cause  of  the  accident.  (Md.)  South 
Baltimore  Car  Works  v.  Schaefer,  560. 

3.  MASTER  AND  SERVANT— Risks  Assumed  by  the  Latter |  — 
When  a  servant  engages  to  perform  certain  services  for  a  compensa- 
tion, he  assumes  all  the  risks  incident  thereto,  whether  they  arise  from 
the  hazardous  character  of  the  service  or  from  the  negligence  of  other 
servants  in  the  same  employment,  but  the  master  is  bound  to  use 
due  and  reasonable  care  and  diligence  to  provide  proper  materials  and 
appliances  to  do  the  work  and  to  select  and  employ  competent  and 
careful  fellow-servants.  (Md.)  South  Baltimore  Car  W'orks  v. 
Schaefer,  560. 

3a.  MASTER  AND  SERVANT.— Risks  Assumed  by  Mine  Em- 
ployes are  those  only  which  occur  after  due  performance  by  the  em- 
ployer of  those  duties  which  the  law  imposes  upon  him.  (Ind.  App.) 
Eureka  Block    etc.   Co.   v.   Wells,   259. 

4.  MASTER  AND  SERVANT— Assumption  of  Risks— Negli- 
gence.— Under  a  statute  requiring  a  mining  boss  to  visit  at  certain 
periods  the  working  places  in  the  mine  and  take  certain  steps  to 
secure  tlie  safety  of  the  workmen  therein,  the  failure  of  such  boss  to 
examine  tlie  mine  as  ro((nired  and  his  allowing  without  the  knowledge 
of  a  workman,  a  wall  between  the  places  where  coal  is  being  mined 
to  become  so  thin  that  a  charge  of  powder  used  in  mining  blew  it 
out  to  tlie  injury  of  such  workman,  is  negligence  on  the  part  of  such 
boss  which  is  the  proximate  cause  of  the  injury,  and  the  risk  thereof 
is  not  one  assumed  by  such  workman  in  the  ordinary  course  of  his 
employment.      (Ind.   App.)      Eureka  Block   etc.   Co.   v.  Wells,  259. 

5.  MASTER  AND  SERVANT— Negligenca-Damages-Measure 
of. — If  a  servant  is  injured  through  negligence  for  which  the  master 
is  liable,  he  is  entitled  to  compensation  therefor,  and  in  estimating 
his  damages,  consideration  should  be  had  as  to  whether  his  injuries 
are  permanent  or  temporary,  of  his  mental  and  physical  suffering, 
loss  of  time  caused  by  the  injury,  expense  incurred  in  employing  a 
])hysician  and  nurse,  and  he  is  entitled  to  recover  compensatory 
damages  for  his  injury  in  any  sum  not  exceeding  the  amount  de- 
manded.    (Ind.   App.)     Eureka   Block   etc.   Co.   v.   Wells,   259, 
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6.  MASTER  AND  SERVANT— Machinery,  Liability  for  Failure 
to  Adjust.— The  duty  of  the  master  to  see  to  it  that  the  machinerj' 
for  the  use  of  his  servants  is  reasonably  safe  does  not  extend  so  far 
as  to  require  him  to  attend  to  the  proper  rcguhition  of  those  parts 
which  necessarily  have  to  be  adjusted  in  the  course  of  their  use  and 
with  regard  to  the  particular  work  done  and  the  adjustment  of 
which  is  incident  to  the  ordinary  use  of  the  machine.  (Md.)  South 
Baltimore   Car  Works  v.   Schaefer,  560. 

7.  MASTER  AND  SERVANT— Machinery,  Failure  to  Test.— 
When  an  accident  is  caused  by  the  breaking  of  machinery  whereby  i 
servant  is  injured,  the  master  cannot  be  held  liable  on  the  ground 
that  he  failed  to  test  it,  unless  it  appears  that  there  was  a  way  to 
test  such  machinery  otherwise  than  by  its  ordinary  use,  where  it  has 
been  bought  of  reputable  manufacturers.  (Md.)  South  Baltimore 
Car  Works  v.   Schaefer,   560. 

See  Officers;  Eailroads. 

MEANDER    LINES, 

See    Boundaries. 

MECHANICS'    LIENS. 

1.  MECHANIC'S  LIEN— Constitutional  Law.— A  statute  giv- 
ing a  lien  to  a  person  who  performs  labor  or  furnishes  material  in  the 
erection  of  a  building  "by  contract  with  the  owner,  contractor,  sub- 
contractor, architect,  or  authorized  agent,''  is  not  unconstitutional 
as  depriving  such  owner  of  his  property  without  due  pro'cess  of  law, 
although  it  provides  a  lien  for  persons  with  whom  he  is  not  in 
privity  without  any  notice  to  him  of  the  claim,  and  without  regard 
to  the  state  of  the  account  between  such  owner  and  the  contractor. 

(Ky.)      Hightower   v.   Bailey,    350. 

2.  MECHANIC'S  LIEN— Materialmen.— A  materialman  who 
furnishes  another  materialman  with  materials  is  not  entitled  to  a 
lien  therefor  under  a  statute  giving  a  lien  for  labor  performed  or 
material  furnished  "under  contract  with  the  owner  contractor,  sub- 
contractor, architect,  or  authorized  agent."  (Ky.)  Hightower  v. 
Bailey,  350. 

3.  MECHANIC'SLIEN— Itemizing— When  not  for  an  Excessive 
Amount. — If  the  filed  account  contains  an  itemized  statement  of 
the  work  done,  materials  furnished,  and  prices  charged,  aggregating 
two  hundred  and  eighty  thousand  dollars,  and  states  that,  under 
the  terms  of  the  contract,  two  hundred  and  fifty  thousand  dollars 
of  bonds  have  been  delivered,  which  are  claimed  to  be  illegal,  the 
account  is  sufliciently  itemized,  and  it  is  apparent  that  the  amount 
claimed  to  be  justly  due  is  thirty  thousand  dollars.  Such  account, 
therefore,  is  not  for  an  excessive  amount.  (Mo.)  Baumhoff  v.  St. 
Louis  etc.  E.  E.  Co.,  770. 

4.  MECHANIC'S  LIEN— Cumulative  Remedies.— The  right  to 
foreclose  a  mecchanic's  lien  is  not  lost  by  the  payment  of  a  sum 
to  a  trust  companj'  to  which  the  plaintiff  has  a  right,  if  such  com- 
pany fails  to  pay  over  that  sum,  because  notified  by  the  defendant 
not  to  do  so.  Though  the  plaintiff  has  a  remedy  against  the  trust 
company,  it  is  cumulative,  and  does  not  force  him  to  abandon  his 
lien.     (Mo.)     BaunihofP  v.  St.  Louis  etc.  E.  E.  Co.,  770. 
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5.  MECHANIC'S  LIEN— Waiver  of— What  is  not.— An  Agree- 
ment to  Accept  Bonds  of  a  Railroad  Company  in  payment  for  work 
done  and  materials  furnished  in  its  construction  is  not  a  waiver  of 
the  right  of  the  contractor  to  his  lien,  except  to  the  extent  to  which 
such  bonds  are  actually  paid  to  and  accepted  by  him.  (Mo.) 
Baumhoff  v.  St.  Louis  etc.  E.  E.  Co.,  770. 

MINING   CLAIM. 

MINING  CLAIM— Watchman's  Services  as  Work.— The  em- 
ployment of  a  person  to  live  in  a  house  on  a  mining  claim, 
and  take  care  of  the  property,  such  watching  not  being  required,  is 
not  such  work  on  the  claim  as  will  save  it  from  forfeiture.  (Cal.) 
Hough   v.   Hunt,   17. 

MORTGAGES. 

1.  MORTGAGES.— A  Deed,  Though    Absolute   on  Its  Face,  is  a 

mortgage  if  a  written  defeasance  is  simultaneously  executed.     (HI.) 
Cassem  v.  Heustis,  160. 

2.  MORTGAGEE  IN  POSSESSION.— When  will  not  be  Allowed 
for  Repairs. — If,  not  intending  to  keep  possession,  but  entering  solely 
for  the  purpose  of  more  effectually  foreclosing  his  mortgage  under 
a  power  contained  therein,  a  mortgagee  makes  repairs  which  are  not 
needed  to  preserve  the  estate  from  loss  or  injury  while  he  is  in  pos- 
session, and  are  not  made  for  that  purpose,  but  solely  that  a  higher 
price  may  be  obtained  at  the  sale,  he  goes  beyond  his  duty  and  is 
not  entitled  to  be  allowed  the  sum  expended  for  such  purpose. 
(Mass.)     Fletcher  v.  Basis  Eiver  Savings  Bank,  632. 

3.  MORTGAGE  Sale  Under  Power— Statute  of  Frauds.— A  sale  of 
land  at  auction  by  a  mortgagee  under  a  power  contained  in  the 
mortgage  authorizing  him  to  sell  such  land,  at  public  or  private  sale, 
is  not  binding  unless  a  memorandum  is  made  as  prescribed  by  the 
statute  of  frauds.  Such  sale  is  not  a  judicial  sale  so  as  to  dispense 
with  such  memorandum.  (Ga.)  iSeymour  v.  National  Building  etc. 
Assn.,   131. 

4.  TRUSTEES'  SALES— When  Creates  Mortgage.— A  sale  and 
conveyance  of  land  by  a  trustee  in  a  trust  deed  to  the  creditor  for 
the  payment  of  the  debt,  with  an  agreement  with  the  debtor  that 
such  sale  and  conveyance  shall  be  void  if  the  debt  is  paid  within 
a  certain  time,  must  be  treated  in  equity  as  a  mortgage  and  merely 
as  security  for  the  debt,  nnd  not  as  an  absolute  sale  and  conveyance. 

(W.   Va.)      Thaeker   v.   Morris,   928. 

5.  TRUSTEES'  SALE— Creation  of  Mortgage  by.— A  sale  of  land 
by  a  trustee  in  a  trust  deed  under  an  agreement  between  the  debtor 
and  creditor  that  the  creditor  is  to  become  the  purchaser  at  an  in- 
adequate price  and  that  if  the  debtor  pays  such  price  within  a  speci- 
fied time  the  sale  is  to  be  void,  must  be  treated  in  equity  as  a  mort- 
gage, or  mere  Security  for  the  debt,  and  the  debtor  will  be  allowed 
a  reasonable  time  beyond  such  specified  time  in  which  to  redeem, 
and,  failing  in  that,  the  land  maj'  be  again  sold  to  pay  the  debt, 
interest  and  expenses  of  sale.     (W.  Va.)     Thaeker  v.  Morris,  928. 

6.  TENDER— Effect  of  upon  Trust  Deed  to  Secure  a  Debt.— A 
tender  after  duo  of  the  debt  secured  by  a  trust  deed  stops  the  run- 
ning of  interest,  but  does  not  extinguish  the  title  held  by  the  trustee 
nor  authorize  a  court  of  equity  to  compel  its  release  unless  the  tender 
is   kept   good.      (Mo.)     Knollenberg  v.  Nixon,   790. 
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7.  TRUST  DEED— Right  of  Redemption  from.— One  who  ac- 
quires the  interest  of  a  grantor  who  has  executed  a  deed  of  trust 
has  the  right  to  pay  off  the  indebtedness  secured  thereby.  (Mo.) 
Knollenberg    v.    Nixon,    790. 

8.  MORTGAGES— Agreement  Forfeiting  the  Equity  of  Redemp- 
tion.— A  stipulation  in  a  defeasance  tliat  the  time  of  payment  is  of 
the  essence  of  the  contract,  and  that  in  case  of  failure  therein,  the 
intervention  of  equity  is  forever  barred,  does  not  prevent  the  deed 
and  defeasance  from  operating  as  a  mortgage,  nor  have  the  effect  of 
forfeiting  the  equity  of  redemption  if  payment  is  not  made  as  stipu- 
lated.    (111.)     Casseni   v.   Heustis,   160. 

9.  MORTGAGES— Agreement  to  Extinguish  the  Equity  of  Re- 
demption.—Where  an  absolute  deed  is  given  as  security  for  an  indebt- 
edness, a  bona  fide  agreement  may  be  made  between  the  mortgagor 
and  the  mortgagee  for  the  extinguishment  of  the  equity  of  redemption 
and  the  vesting  of  the  entire  title  in  the  latter,  but  such  an  agreement 
will  never  be  sustained  unless  the  transaction  is  fair  and  unaccom- 
panied by  oppression,  fraud,  or  undue  infl.uence.  (111.)  Cassem  v. 
Heustis,  160. 

10.  MORTGAGES.— Contracts  Between  a  Mortgagor  and  Mort- 
gagee for  the  Purchase  or  Extinction  of  the  Equity  of  Redemption  are 
always  regarded  with  jealousy  by  courts  of  equity.  (111.)  Cassem 
v.  Heustis,  160. 

11.  MORTGAGES.— The  Right  to  Foreclose  and  the  Right  to  Re- 
deem are  Reciprocal,  and  neither  is  barred  if  the  other  is  not.  (HI.) 
Ciissem   V.   Heustis,   160. 

12.  LACHES  in  Attacking  an  Agreement  for  the  Surrender  of  an 
Equity  of  Redemption  is  not  established  by  a  delay  of  nearly  ten 
years,  when  it  appears  that  the  complainant  endeavored  for  years  to 
induce  the  defendant  to  surrender  the  property,  and  repeatedly  called 
at  his  office,  where  he  refused  to  see  her,  or,  learning  of  her  coming, 
vacated  it  and  avoided  her,  and  where,  by  the  statvite  of  the  state, 
the  right  to  foreclose  the  mortgage  still  continued  if  it  remained  un- 
paid.    (111.)     Cassem  v.  Heustis,  160. 

See   Attorney   and   Client,   3;    Insurance,   11-13. 

Note. 

Mortgages,  conditional  sales,  equity,  when   may  treat   as  mortgages, 

238. 
conveyances  with  agreement  to  sell   at  a  fixed  price,  239. 
difference   between   and  conditional   sales,   234,  235. 
doubts  are  resolved  in  favor  of  holding  contracts  to  be,  235,  236. 
leases   of   property  to   become   the   lessee's   on    making   specified 

payments,    238. 
parol    evidence    to    show    conveyances    absolute    in    form    to    be, 

235,   236. 
tests  to  determine  what  are,  234,  235. 

Mortgagees,    payment    to,   when    deemed    involuntary    and    therefore 
recoverable,  423,  424. 

MUNICIPAL    CORPORATIONS. 

1.     MUNICIPAL  CORPORATIONS— Ordinance   Prohibiting  Busi- 
ness on  Christmas.  — A  municipal  corporation   under  the  general  wel- 
fare  clause  contained   in   its   charter  cannot  prohibit   a  person   from 
Am.  St.  Rep.,  Vol.  SI— 65 
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carrying  on  a  lawful  business  on  Christmas,  when  there  is  nothing  in 
the  business  carried  on  calculated  to  disturb  on  that  particular  day 
the  peace,  good  order,  and  safety  of  the  community.  (Ga.)  Watson 
V.  Mayor  of  Thomson,  137. 

2.  CONSTITUTIONAL  LAW —Municipal  Ordinance  Interfering 
With  Individual  Liberty.— A  municipal  ordinance  providing  that  it 
' '  shall  be  unlawful  for  any  woman  to  go  in  and  out  of  a  building 

where  a  saloon  is  kept  for  the  sale  of  liquor,  or  to  frequent,  loaf,  or 
stand  around  said  building  within  fifty  feet  thereof,"  and  also  pro- 
viding for  the  punishment  of  any  saloon-keeper  who  permits  a  viola- 
tion of  such  ordinance,  is  unconstitutional  and  void  as  an  unreason- 
able and  unnecessary  interference  with  individual  liberty.  (Kj'.) 
Gastenau  v.  Commonwealth,  386. 

3.  STREET  ASSESSOVTENTS— Estoppel  to  Contest.— Though  a 
Contract  for  Doing  Work  upon  a  Public  Street  Contains  an  Unlawful 
Provision  that  all  the  laborers  to  be  employed  shall  be  citizens  of 
the  town,  yet  if  none  of  the  parties  interested  object,  and  the  work 
is  done  and  the  benefits  received  by  the  property  owners,  and  it  is 
not  claimed  that  any  damages  resulted  from  this  provision,  the  as- 
sessment cannot  be  successfully  resisted  because  thereof.  (Iowa) 
Edwards  etc.  Construction  Co.  v.  Jasper  County  etc.,  301. 

4.  PUBLIC  STREETS— Abutting  Property  Owner,  Who  is.— The 
fact  that  a  strip  of  land  around  a  public  square  and  between  it  and 
the  public  streets  has  been  dedicated  to  the  public  use  as  part  of  the 
streets  and  as  a  place  for  hitching  and  standing  teams,  does  not  pre- 
vent the  county,  as  the  owner  of  such  square,  from  being  an  abutting 
property  owner.  (Iowa)  Edwards  etc.  Construction  Co.  v.  Jasper 
County    etc.,  301. 

5.  STREET  ASSESSMENTS  Against  Public  Property— Presump- 
tion Respecting  Authority  to  Levy. — The  rule  that  the  intention  to 
exempt  public  property  from  taxation  will  be  presumed,  because  it 
is  not  probable  that  the  public  will  tax  itself  to  raise  moneys  to  pay 
to  itself,  is  inapplicable  to  special  assessment  for  public  improvement. 
(Iowa)     Edwards   etc.   Construction   Co.   v.  Jasper  County  etc.,   301. 

6.  STREET  ASSESSMENTS.— The  Exemption  of  Property  from 
Taxation  does  not  include  its  exemption  from  special  assessments  for 
street  improvements.  (Iowa)  Edwards  etc.  Construction  Co.  v. 
Jasper    County   etc.,    301. 

7.  STREET  ASSESSMENTS— Public  Property  which  is  Subject 
to. — A  Public  Square,  the  title  to  which  is  vested  in  the  county  com- 
missioners and  their  successors  in  ofPce,  and  on  which  a  courthouse 
and  jail  have  been  erected,  and  which  is  used  as  a  seat  of  justice 
for  the  county,  is  subject  to  assessment  for  the  improvement  of  streeta 
abutting  thereon.  (Iowa)  Edwards  etc.  Construction  Co.  v. 
Jasper  County  etc.,  301. 

8.  MUNICIPAL  CORPORATION— Public  Streets  —  Excavation 
by  Contractor. — The  Duty  to  Guard  excavations  in  a  street,  made 
by  an  independent  contractor,  rests  primarily  upon  the  city,  and 
this  duty  it  cannot  delegate  so  as  to  escape  liability  to  travelers 
for   a  nonperformance   thereof.     (Wash.)     Drake  v.   Seattle,   844. 

9.  MUNICIPAL  CORPORATION— Public  Streets,  Unguarded 
Excavations  in.—  Notice  that  the  duty  of  guarding  excavations, 
made  in  a  street  by  an  independent  contractor,  has  not  been  per- 
formed, is  not  required  to  make  the  city  liable  for  a  nonperform- 
ance  thereof.     (Wash.)     Drake  v.  Seattle,  844. 

Sec    Dedication. 
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MURDER. 

See  Homicide. 

NATURALIZATION. 

NATURALIZATION — Judgment  of,  When  Void.— A  Japanese 
is  not  eligible  to  citizenship  under  the  naturalization  laws,  and  a 
judgment  of  the  superior  court  admitting  him  may  be  attacked  at 
any  time  and  in  any  proceeding.     (Wash.)     In  re  Yamashita,  860. 

NEGLIGENCE. 

1.  NEGLIGENCE  will  not  be  Inferred  from  the  Failure  to  Inspect 
Machinery  when  there  is  nothing  to  show  that  the  defect  was  one 
which  an  inspection  would  have  discovered.  (Md.)  South  Balti- 
more Car  Works  v.  Schaefer,  560. 

2.  NEGLIGENCE— Public  Streets— Excavations.— The  Question 
of  the  Contributory  Negligence  of  a  person  who  falls  into  a  street 
excavation  while  hurrying  to  board  a  street-car  at  night,  is  properly 
submitted  to  the  jury,  when  there  is  testimony  that  she  lived  on 
the  street;  that  she  knew  excavations  had  been  made  therein,  though 
not  exactly  where;  that  she  had  not  been  out  to  the  car  since  the 
work  began;  that  there  was  nothing  at  the  place  to  indicate  that 
a  hole  had  been  dug;  and  that  she  heard  the  warnings  of  those 
knowing  her  danger  too  late  to  save  herself.  (Wash.)  Drake  v. 
Seattle,  844. 

3.  LICENSEE- Duty  of  Property  Owner.— If  an  owner  or  occupier 
of  land,  either  directly  or  by  implication,  induces  persons  to  come 
upon  his  premises,  he  assumes  the  obligation  to  see  that  they  are 
in  a  reasonably  safe  condition,  so  that  persons  there  by  his  invitation 
may  not  be  injured  by  them  or  in  their  use  for  the  purposes  for 
which  the  invitation  has  extended.  (Me.)  Thornton  v.  Maine 
State    Agricultural   Society,    488. 

4.  FAIR  AND  FAIR  GROUNDS— Duties  of  Owners  of.— It  is  the 
duty  of  an  association  maintaining  a  public  fair  to  use  reasonable 
care  to  keep  its  grounds  and  the  visual  approaches  to  them,  so  far  as 
such  approaches  are  in  its  control,  safe  for  all  who  are  invited  to  at- 
tend; to  see  that  there  are  no  traps  or  pitfalls  and  no  dangerous 
places,  sports,  or  exhibitions  by  which  the  invited  may  be  injured, 
and  no  firing  of  dangerous  firearms  upon  its  grounds,  so  as  to  jeop- 
ardize life  or  limb.  (Me.)  Thornton  v.  Maine  State  Agricultural 
Society,  488. 

5.  FAIR  GROUND  ASSOCIATIONS— Liability  of  to  Persons  In- 
jured on  Premises  Leased  by  Them. — A  fair-ground  association  does 
not,  by  leasing  a  portion  of  its  grounds  to  proprietors  of  shows  and 
other  attractions,  relieve  itself  of  its  duty  to  the  invited  public  to 
use  reasonable  care  to  see  that  all  exhibitions  and  attractions  are 
safe.  This  duty  is  particularly  strong  and  urgent  in  the  case  of  an 
exhibition  or  sport  which  may,  unless  properlv  conducted,  be  attended 
with  danger,  such  as  the  use  of  firearms.  (Me.)  Thornton  v.  Maine 
State  Agricultural  Society,  488. 

6.  FAIR  GROUND  ASSOCIATION,  Liability  of.— One  Who  had 
Not  Yet  Entered  the  Fair  Grounds  may  recover  for  injuries  received 
from  the  careless  use  of  weapons  in  a  shooting-gallery,  if  he  was 
standing  on  a  platform  where  passengers  were  expected  to  alight  and 
from  which  there  were  gates  into  the  fair  grounds,  and  ho  intended 
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to  enter  them.   (Me.)   Thornton  v.  Maine  State  Agricultural  Society, 
488. 

7.  FAIR  GROUND  ASSOCIATION— Shooting-gallery— Liability 
for. — A  fair  ground  association,  letting  a  space  to  be  used  for  a 
shooting-gallery,  is  liable  for  the  shooting  of  a  person  by  a  weapon 
fired  from  such  gallery  loaded  with  a  dangerous  missile,  if  such  as- 
sociation had  not  exercised  reasonable  care  to  protect  the  public  from 
injury  from  this  cause.  (Me.)  Thornton  v.  Maine  State  Agricul- 
tural Society,  488. 

See  Explosives;  Gas  Company;  Master  and  Servant, 

NEGOTIABLE   INSTRUMENTS. 

See  Bills  and  Notes. 
Note. 

Negotiable  Instruments,  lost,  actions  upon,  when  and  how  sustainable, 
468-470. 

NONRESIDENTS. 

See    Process. 


NUISANCE. 

NUISANCE  —Explosives  as.— The  storage  of  gunpowder 
for  use  in  manufacturing  fuses  does  not  constitute  a  nuisance  per  se. 
(Cal.)     Kleebauer  v.  Western  Fuse   etc.   Co.,   62. 

OFFICERS. 

1.  A  PUBLIC  OFFICER  in  Charge  of  a  Public  Work  is  not 
Liable  for  the  Negligence  of  Persons  Working  under  Him,  though  he 
selects  and  may  discharge  them.  They  are  not  his  servants,  and  the 
rule  of  respondeat  superior  does  not  apply.  (Me.)  Bowden  v. 
Derby,  516. 

2.  A  PUBLIC  OFFICER  in  Charge  of  a  Public  Work  is  Liable 
to  an  Employfe  to  whom  he  supplies  unsafe  and  unsuitable  appliance? 
with  which  to  work,  if  the  latter  suffers  therefrom  without  being 
himself   in  fault.     (Me.)     Bowden  v.   Derby,   516. 

3.  A  PUBLIC  OFFICER  in  Charge  of  a  Public  Work  is  Liable 
to  an  Employe  for  Whom  He  Selects  a  Place  of  Work  which  is  not 
reasonably  safe,  and  must  answer  for  any  injuries  suffered  from  the 
failure  to  exercise  reasonable  care  in  the  selection  of  such  place. 
(Me.)     Bowden  v.   Derby,  516. 

4.  A  PUBLIC  OFFICER  in  Charge  of  a  Public  Work  is  not 
Liable  for  the  Failure  to  Select  Suitable  and  Careful  Employes  to 
another  employe  injured  by  their  want  of  care,  unless  it  further  ap- 
pears that  such  officer  did  not  exercise  reasonable  care  in  the  selec- 
tion  of   such    employes.     (Me.)     Bowden    v.    iJorby,    516. 

See  Constitutional  Law,  5-8;  Contracts. 

ORDINANCES. 

See  Municipal  Corporations. 
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PARENT   AND   CHILD. 

PARENT  AND  CHILD— Authority  of  Mother,— A  mother  has 
such  authority  over  her  own  child  that,  during  the  life  of  her  husband 
and  while  he  is  the  head  of  the  family,  she  may  delegate  to  another 
her  power  to  punish  such  child,  and  this  power  may  be  reasonably  ex- 
ercised without  creating  any  right  of  action  in  favor  of  the  child. 
(Iowa)     Kowe    v.    Eugg,    318. 

See  Bastards. 


PARTNERSHIP. 

A  PARTNERSHIP  as  Between  the  Parties  Cannot  Exist  where 
thev  did  not  consent  or  intend  to  be  partners.  (Md.)  Cannon  v. 
Brush  Electric  Co.,  584. 

See  Setoff,  5,  G. 

PARTY-WALLS. 

PARTY-WALLS— Right  in,  When  Terminates.— If  the  owner 
in  severalty  of  one-half  of  a  double  house  is,  by  a  valid  order  of 
the  board  of  health  directed  to  remove  it,  and  does  so  without  neg- 
ligence, but  also  without  leaving  any  support  for  the  other  half, 
the  owner  thereof  has  no  cause  of  action  against  him.  Upon  the 
adoption  of  such  onler,  the  plaintiff's  right  of  support  from  the 
defendant's  house  terminated.     (Mass.)     McKenna  v.  Eaton,  661. 

PASSENGERS. 

See    Carriers. 


PAYMENT. 

1.  PAYMENT,  Presumption  of.— A  promissory  note  found  in  pos- 
session of  the  maker  is  presumed  to  have  been  paid.  (111.)  Cassem 
V.   Heustis,   160. 

2.  PAYMENT— When  Cannot  be  Recovered  Back,— A  voluntary 
payment  of  money  under  a  claim  of  right  cannot  be  recovered  back. 
(La.)     New  Orleans  etc.  K.  E.  Co.  v.  Louisiana  etc.  Co.,  395. 

2a.  PAYMENT  is  not  Considered  Voluntary  where  the  parties  are 
not  on  equal  terms,  where  the  payee  has  no  choice,  or  where  the  only 
alternative  is  to  submit  to  an  illegal  exaction  or  discontinue  busi- 
ness.    (La.)     New  Orleans  etc.  E.  E.  Co.  v.  Louisiana  etc.  Co.,  395. 

3.  PAYMENT— When  Voluntary.— If  a  dispute  arises  and  the 
debtor,  who  pays  under  protest,  has  at  hand  other  means  of  imme- 
diate relief  than  by  making  payment,  his  act  is  not  done  under 
coercion  and  his  protest  does  not  make  the  payment  involuntary. 
(La.)     New  Orleans  etc.  E.  E.  Co.  v.  Louisiana  etc.  Co.,  395. 

4.  PAYMENT.— It  is  not  Duress  to  institute,  or  threaten  to  in- 
stitute, civil  suits,  or  take  proceedings  in  court,  or  for  any  person  to 
declare  that  he  intends  to  use  the  courts  wherein  to  insist  upon  what 
he  believes  to  be  his  legal  rights.  (La.)  New  Orleans  etc.  E.  E. 
Co.  V.  Louisiana  etc.  Co.,  395. 
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5.  PAYMENT  Must  be  Resisted  at  the  Time.— If  the  party 
against  whom  demand  is  made  has  full  opportunity  at  the  time  to 
test  the  legality  of  the  exaction,  he  should  do  so,  and  not  postpone 
the  litigation  by  making  payment  and  afterward  suing  to  recover  it 
back.     (La.)     New  Orleans  ete.  E.  E.  Co.  v.  Louisiana  etc.  Co.,  395. 

Note. 

Payment  by  municipal  corporations  of  illegal  claims,  whether  re- 
coverable, 424. 

involuntary,    by   persons    of   weak   intellect,    418. 

involuntary,   compelled    by  business   necessities,   416. 

involuntary,  danger  which  will  render,  414. 

involuntary,   duress  essential  to,   411,   412. 

involuntary,  duress  must  exist  at  the  time  of  making,  413,  414. 

involuntary  induced  by  an  authorized  arrest  made  for  an  u.Lgal 
purpose,  418. 

involuntary,  induced  by  duress  of  goods,  419. 

involuntary,    induced    by   duress   of   lands,   419,   420. 

involuntary,   induced  by   duress   of    person,   417. 

involuntary,   induced   by   fear   of   imprisonment,    417,   418. 

involuntary,  induced  by  the  imprisonment,  or  fear  of  the  im- 
prisonment,  of  relatives,  419. 

involuntary,   induced   by   threats   of   public    ofllcers,   417,   418. 

involuntary,   of  an   illegal   claim,  when    recoveraVle,  411. 

involuntary,  of  a  legal  demand  is  not  recoverable,  414. 

involuntary,  of  a  note  procured  by  fraud,  415. 

involuntary,  of  taxes,  when  deen-ed   to  be,   427,  428. 

involuntary,  of  taxes,  when  recoverable,  426. 

involuntary,  payment  made  merely  to  prevent  legal  proceedings 
is  not,  413. 

involuntary,  payment  made  to  prevent  the  interruption  of  busi- 
ness,  415,   416. 

involuntary,  payment  made  without  knowledge  of  the  facts  is 
deemed  to  be,  415. 

involuntary,  to  prevent  the  exercise  of  a  right,  414. 

involuntary,  to  save  one's  self  from  irreparable  loss  or  injury, 
426. 

of  citv  taxes  and  special  assessments,  actions  to  recover  back, 
434. 

of  city  taxes  and  assessments,  when  deemed  voluntary  and  when 
compulsory,   434,  435. 

of  interest  greater  than  the  enforceable  amount,  whether  am! 
when    recoverable,    423,    424. 

of  license  taxes,  when  deemed  involuntarv  and  recoverable,  437, 
438. 

of   license   taxes,   when    recoverable,    437. 

of  special  assessments  subsequently  set  aside,  4^6. 

of  taxes  authorized  by  an  unconstitutional  statute.  426. 

of  taxes  by  a  volunteer  does  not  entitle  him  to  recover  though 
they  are  void,  434. 

of  taxes  may  be  compulsory  though  seizure  has  not  yet  been 
made,   428. 

of  taxes,  statutes   authorizing  recovery  of  money  paid,  440-442. 

of  taxes  to  facilitate  the  sale  of  land,  whether  deemed  com- 
pulsory,   433. 

of  taxes  to  prevent  a  sale  of  property,  430-432. 

of  taxes,  when  deemed  compulsory,  427,  428. 

of  taxes,  when  deemed  voluntarj^  and  not  recoverable,  425. 
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Payment    of  taxes,  when  recoverable  because  void,  426. 

of  taxes  where  the  object  for  which  they  were  levied  is  aban- 
doned, 433,  437. 

of  taxes,  who  may  recover  back  when  they  are  void,  434. 

on  compromise  of  a  doubtful  claim  cannot  be  recovered,  424. 

protest  alone  does  not  convert  voluntary  into   involuntary,  416. 

protest  is  of  no  avail  unless  payment  was  made  under  duress, 
417. 

to  common  carriers,  when  regarded  as  involuntary  and  recov- 
erable, 420,  421. 

to  landlords,  when  regarded  as  involuntary  and  recoverable,  422. 

to  mortgagees,  when  regarded  as  involuntary  and  recoverable, 
423,  424. 

to  water  and  gas  companies,  when  regarded  as  involuntary  and 
recoverable,  421,   422. 

voluntary,  by  a  party  not  standing  on  an  equal  footing  with  the 
receiver,  415. 

voluntary,  is  not  recoverable,  408. 

voluntary,  made  by  one  having  means  of  knowledge  of  the  facts, 
415. 

voluntary,  made  by  third  persons,  when  recoverable,  410. 

voluntary,  made  through  mistake  of  law,  whether  recoverable, 
411. 

voluntary,  niaf'c  under  an  invalid   ordinance,  411. 

voluntary,  made  under  an  unconstitutional  statute,  411. 

voluntary,  made  with  knowledge  of  all  the  facts,  415. 

voluntary,  of  an  illegal  demand  cannot  be  recovered  because 
made  under  protest,  416. 

voluntary,  of  license  taxes,  437. 

voluntary,   of   special   assessments,   434. 

voluntary,  of  taxes  cannot  be  recovered  because  of  their  ille- 
gality, 425. 

voluntary,  of  taxes,  statutes  authorizing  recovery  upon,  439-442. 

PEDDLERS. 

See  Licenses. 

PERPETUITIES. 

PERPETUITY— Trust  to  Care  for  Burial  Place.— A  testator 
cannot  create  a  permanent  fund  in  trust,  the  income  of  which  is  to 
be  devoted  for  all  time  to  the  care  of  his  place  of  interment.  (Cal.) 
Estate  of  Gay,  70. 

PHYSICIANS. 

1.  PHYSICIANS— Skill  and  Diligence  Required  of.— A  surgeon 
is  required  to  bring  to  the  treatment  of  a  case  such  a  degree  of  skill 
and  diligence  as  surgeons  practicing  in  the  same  general  neighbor- 
hood, in  the  same  line  of  practice,  ordinarily  have  and  exercise  in 
like  cases.     (Wash.)      Sawdey  v.   Spokane  Falls  etc.   Ey.   Co.,  880. 

2.  PHYSICIANS— Method  of  Treatment.— A  surgeon  is  required 
to  treat  a  case  by  some  method  recognized  and  approved  by  his  pro- 
fession as  most  likely  to  produce  favorable  results,  though  if  there  is 
more  than  one  method  applicable,  he  is  not  liable  for  a  mistake  of 
iudgment  in  making  his  selection.  (Wash.)  Sawdey  v.  Spokane 
Palls  etc.  Ey.    Co.,   880. 

See  Eailroad  Hospital;   Witnesses,  3. 
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PLEADING  AND  PRACTICE. 

PRACTICE.— Where  a  Statement  of  Facts  is  required,  th^? 
formal  statement,  signed  by  the  judge,  or  by  the  parties  or  their 
counsel,  may  be  waived  by  consent  or  acquiescence.  (La.)  iieru- 
hardt    v.    Curtis.    44-i5. 

Note. 

Pledges,  difference  between  and  sales  and  mortgages,  240. 

PRINCIPAL   AND   AGENT. 

1.  AGENCY— Contract  by  Agent  and  Denial  of  Authority.— If 
the  complaint  in  an  action  against  an  express  company  for  the  loss 
of  a  package  alleges  that  the  contract  of  transportation  was  made 
with  one  who  acted  for  the  plaintiff,  the  latter  cannot  deny  the 
authority  of  the  former  as  his  agent  to  make  the  contract,  although 
it  limits  the  carrier's  liability.  (Ind.  App.)  Adams  Express  Co.  v. 
Carnahan,  279. 

2.  AGENCY— Adoption  of  Act  of  Agent.— A  principal  who 
adopts  the  act  of  one  professing  to  act  as  his  agent  must  adopt  it  in 
toto,  and  will  not  be  permitted  to  claim  the  benefit  arising  therefrom, 
and  at  the  same  time  repudiate  the  burden.  (Ind.  App.)  Adams 
Express   Co.   v.    Carnahan,    279. 

3.  AGENCY.— Authority  to  an  Agent  to  ship  goods  carries  with 
it  authority  to  accept  the  bill  of  lading  and  enter  into  a  contract 
limiting  the  carrier's  liability.  (Ind.  App.)  Adams  Express  Co. 
V.  Carnahan,  279. 

4.  AGENT'S  LIABILITY  for  Unsafe  Premises.— An  agent  in 
full  charge  and  control  of  property,  with  power  to  rent  and  repair, 
is  answerable  for  personal  injuries  sustained  through  failure  to  keep 
the  premises  in  repair.     (Wash.)     Lough  v.  John  Davis  &  Co.,  848. 

5.  AGENT'S  LIABILITY  to  Third  Person  for  Nonfeasance.— 
An  agent  is  liable  to  third  persons  when  he  is  negligent  in  the  per- 
formance of  his  duties,  whether  such  act  is  termed  misfeasance  or 
nonfeasance.     (Wash.)     Lough  v.  John  Davis  &  Co.,  848. 

6.  EXECUTION.— The  Property  of  an  Agent  in  His  Hands  for 
Sale  on  Account  of  His  Principal  is  not  subject  to  execution  against 
the  agent.     (111.)     Fleet  v.  Hertz,  192. 

7.  FACTORS— Liability  for  Stolen  Property.— A  factor  who  has 
come  into  the  possession  of  the  property  of  another  through  the 
criminal  acts  of  a  third  person,  and  has  sold  the  property,  received 
the  proceeds  and  paid  them  over  to  the  criminal,  cannot  justify  his 
acts  by  claiming  that  he  acted  in  good  faith,  without  negligence, 
supposing  the  criminal  to  be  the  true  owner,  in  ignorance  of  the 
fact  that  he  was  the  original  wrongdoer,  and  that  he  has  accounted 
to  him.      (Minn.)      Johnson  v.  Martin,  706. 

8.  FACTORS— Stolen  Property— Conversion.— The  owner  of  prop- 
erty appropriated  by  the  criminal  acts  of  another  may  follow  and 
reclaim  it  wherever  found  and  identified,  and  may  hold  any  person 
responsible,  as  for  a  conversion,  who  as  an  agent  or  factor  for  the 
criminal,  has  assumed  the  light  to  sell  it  and  give  possession.  (Minn.,) 
Johnson  v.  Martin,  706. 

9.  FACTORS— Liability  for  Stolen  Property— Negligence  of 
Carrier.— The  owner  of  property  appropriated  by  the  criminal  acts 
of  another  may  hold  any  person  responsible  as  for  conversion,  who 
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as  agent  or  factor  for  the  criminal  has  assumerl  the  right  to  sell 
it  and  give  possession,  although  a  common  carrier  was  negligent  in 
permitting  it  to  be  diverted  from  its  true  destinution  by  means  of 
a  forged  waybill  and  placed  in  the  possession  of  the  factor  by  means 
of  a  forged  bill  of  lading.     (Minn.)     Johnson  v.  Martin,  706. 

See    Infants;    Sales. 

PRIVILEGED    COMMUNICATIONS. 

See    Witnesses. 
Note. 

Probate  Court,  foreign,  effect  of  proceedings  of,  557,  558. 

PROBATE  DECREE. 

See   Judgments,    21. 

PROCESS. 

1.  CONSTITUTIONAL  LAW— Process    Against    Nonresidents.— 

A  statute  authorizing  and  providing  for  the  service  of  summons  in 
a  personal  action  on  a  nonresident  natural  person  to  be  made  on  his 
agent  in  charge  of  his  business  within  the  state,  without  a  seizure 
of  his  property  by  the  process  of  the  court  is  unconstitutional  anl 
void.     (Minn.)     Cabanne  v.   Graf,   722. 

2.  CITATION— Publication  of,— The  Omission  of  the  Word 
"Seal"  in  the  copy  of  a  citation  published  is  not  material;  all  that 
is  required  is  that  the  presence  of  the  seal  on  the  original  shall  be 
sufiiciently   indicated.     (Cal.)     Heisen  v.   Smith,   39. 

See    Corporations,   10;   Judgments,    15,    16;    Sunday, 

PUBLIC  LANDS. 

PUBLIC  LANDS— Jurisdiction.— In  the  absence  of  some  spe- 
cific provision  of  law  to  the  contrary,  all  matters  affecting  the  dis- 
position of  government  public  lands,  the  adjusting  of  all  private 
claims  thereto,  and  grants  therefor  under  congressional  legislation, 
are  committed  to  the  general  land  office,  under  the  supervision  of 
the  Secretary  of  the  Interior,  and  while  such  matters  are  pending 
in  such  department,  the  courts  have  no  jurisdiction  thereof.  (Minn.) 
St.   Paul  etc.   By.   Co.   v.   Olson,   693. 

See   Adverse   Possession. 

PUBLIC    OFFICERS. 

See    Officers. 
Xote. 
Public  Officers,  declarations  of  deceased,  when  evidence,  676. 

Public  Offices  are  not  property,  380. 

power  of  the  states  to  authorize  their  general  assembly  to  de- 
termine contests  of,  379. 

power  of  the  states  to  provide  for  the  determination  of  con- 
tests  of,  378. 

power  of  the  states  to  provide  the  qualifications  antl  tenure  of, 
378. 

title  to,  power  of  the  national  courts  to  review  proceedings  to 
determine,  379-382. 
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PUBLIC  WORKS. 

See    Officers. 

QUIETING   TITLE. 

1.  EQUITY— Adverse  Claimants.— Equity  has  No  Jurisdiction, 
upon  the  sole  ground  of  removal  of  cloud  from  title,  to  try  conliict- 
ing  titles  to  lands,  at  the  suit  of  one  holding  either  the  legal  or  equi- 
table title,  if  the  adverse  claimant  is  in  actual  possession,  (W.  Va.) 
Freer  v.  Davis,  895. 

2.  EQUITY— Adverse  Claimants.— Equity  has  no  jurisdiction  to 
settle  the  title  and  bounds  of  lands  between  adverse  claimants,  unless 
the  plaintiff  has  some  equity  against  the  person  claiming  adversely 
to  him.     (W.  Va.)     Freer  v.  Davis,  895. 

RAILROADS. 

1.  RAILWAY  RIGHT  OF  WAY— Recovering  by  Land  Owner.— If 
one  permits  a  railroad  company  to  construct  and  operate  its  lino 
over  his  land,  with  the  understanding  that  it  shall  erect  a  depot 
thereon,  he  cannot,  on  default  of  the  company  in  erecting  the  depot, 
maintain  an  action  to  quiet  title  to  the  land.  He  must  resort  to  an 
action  for  the  value  of  the  land  so  taken  and  damages,  if  any,  aris- 
ing  therefrom.     (Cal.)     Southern   California  Ey.   Co.   v.   Slauson,  58. 

2.  RAILWAYS— Employes  Engaged  in  Operating,  Who  are.— 
Under  the  statute  of  Missouri  providing  that  every  railroad  corpo- 
ration operating  a  railroad  in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  thereof  while  engaged  in 
the  work  of  operating  such  road  by  reason  of  the  negligence  of  any 
other  servant  or  agent  thereof,  the  right  to  recover  is  not  limite.l 
to  eases  where  the  injury  is  inflicted  by  reason  of  the  negligence  of 
a  fellow-servant  while  actually  moving  trains,  but  that  law  em- 
braces all  cases  where  an  injury  is  inflicted  upon  an  employe,  ia 
the  work  of  operating  a  railroad,  by  reason  of  the  negligence  of  any 
fellow-servant  who  is  likewise  engaged  in  the  work  of  operating 
the  railroad,  and  the  term  "operating  a  railroad"  includes  all  work 
directly  necessary  for  the  running  of  trains  over  a  track,  and  that 
includes  section-hands  who  are  engaged  in  working  upon,  repairing, 
or  putting  in  shape  the  track,  roadbed,  bridges,  etc.,  over  which  the 
trains  must  run.  (Me.)  Callahan  v.  St.  Louis  etc.  Bridge  E.  E. 
Co.,   746. 

2a.  RAILWAYS— Sectionmen— When  Engaged  in  the  Work  of 
Operating. — A  member  of  a  gang  of  section  hands  engaged  in  tak- 
ing up  and  removing  ties  in  a  city,  whose  duty  it  is  to  see  that 
passers-by  are  not  injured,  and  to  signal  to  his  fellow-men  when 
they  may  safely  throw  such  ties  to  the  street  below,  is,  in  the  per- 
formance of  such  duty,  engaged  in  operating  a  railroad  within  the 
meaning  of  the  statutes  of  Missouri.  (Mo.)  Callahan  v.  8t.  Louis 
etc.  Bridge  E.  E.  Co.,  746. 

3.  JURY  TRIAL.— Whether  the  Plaintiff  was  Engaged  in  Operat- 
ing a  Railroad  at  the  time  he  was  injured  is  a  mixed  question  of 
law  and  fact.  (Mo.)  Callahan  v.  St.  Louis  etc.  Bridge  E.  E.  Co., 
746. 

4.  JURY  TRIAL— Construction  of  Instructions.— If  an  instruc- 
tion requires  the  jury  to  find  that  plaintiff  was  a  section  hand  la- 
borer aiding  in  the  work  of  operating  defendant's  road,  and  then 
declares   that    if    such    were    the    fact,   he   is    entitled   to    recover,   it 
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means  that  the  jury  must  find  not  only  that  he  was  a  section  hand 
laborer,  but  that  he  was,  at  the  time  of  his  injury,  actually  engaged 
in  working  upon  the  railroad  as  such,  and  hence  is  not  erroneous. 
(Mo.)     Callahan  v.  St.  Louis  etc.  Bridge  E.  E.  Co.,  746. 

5.  COITSTITUTIONAL  LAW— Liability  to  Employes.— The  stat- 
utes of  Missouri  making  railroads  liable  for  all  damages  sustained 
by  any  agent  or  servant  while  engaged  in  operating  the  road  by 
reason  of  the  negligence  of  any  other  agent  or  servant  thereof  is 
constitutional.  (Mo.)  Callahan  v.  St.  Louis  etc.  Bridge  E.  K.  Co., 
746. 

See    Attachment;    Carriers. 

RAILROAD    HOSPITAL. 

1.  RAILROAD  HOSPITAL— Liability  for  Malpractice.— If  a  rail- 
road company  maintains  a  hospital,  and  contracts  for  a  consideration 
to  treat  its  employes  for  injuries  received,  it  is  liable  for  the  mal- 
practice of  a  surgeon  it  employs,  notwithstanding  the  exercise  of  due 
care  in  his  selection.  (Wash.)  Sawdev  v.  Spokane  Falls  etc.  Ev. 
Co.,    880. 

2.  RAILROAD  HOSPITAL— Gratuitous  Treatment.— If  a  rail- 
road conrpany  deducts  a  portion  of  the  wag-3s  of  employes,  for 
a  hospital  fund,  but  has  treated  employes,  irrespective  of  whether 
their  illness  was  incurred  in  the  regular  course  of  employment,  it  is 
a  question  for  the  jury  whether  or  not  the  treatment  of  a  particular 
employ^,  injured  off  the  premises  after  the  day's  work,  was  gratui- 
tous.    (Wash.)     Sawdey  v.  Spokane  Falls  etc.  Ey.  Co.,  880. 

3.  RAILWAY  HOSPITAL— Gratuitous  Treatment— Estoppel.— 
A  railroad  company,  sued  for  the  malpractice  of  its  surgeon  in  treat- 
ing an  employe  injured  outside  the  course  of  his  employment,  is  es- 
topped to  assert  that  the  treatment  is  gratuitous,  when  it  takes  him 
to  its  hosptial,  for  the  suport  of  which  deductions  are  made  from 
employes'  wages,  and  enters  upon  his  treatment,  without  informing 
him  that  it  claims  to  act  gratuitously.  (Wash.)  Sawdey  v.  Spokane 
Falls   etc.  Ey.   Co.,   880. 

RAPE. 

RAPE— Evidence  of  Sexual  Connection  with  Others,  when  Ad- 
missible.— If,  in  a  prosecution  for  rape,  testimony  is  received  to  show 
that  both  the  prosecutrix  and  the  defendant  suffered  from  a  venereal 
disease,  and  it  is  hence  claimed  that  he  communicated  it  to  her,  evi- 
dence of  her  sexual  connection  with  others  is  admissible,  though  she 
has  not  arrived  at  the  age  of  consent,  because  it  tends  to  show  that 
the  disease  may  have  been  communicated  to  her  by  a  person  other 
than   the    defendant.     (Iowa)     State   v.    Height,    323. 

RECEIVERS. 

1.  RECEIVER— Propriety  of  Appointing.— Upon  Appeal  from 
an  order  to  enforce  a  judgment  rendered  against  a  receiver,  whether 
he  should  have  been  appointed,  and  where  the  fault  lies,  if  any,  iu 
his  administration,  will  not  be  considered.  (Cal.)  Painter  v. 
Painter,  47. 

2.  RECEIVER.— A  Judgment  Against  the  Receiver  of  a  partner- 
ship in  a  suit  by  leave  of  court  on  a  claim  iu  the  nature  of  costs  iu- 
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curred  by  liim  in  managing  the  business,  Is  conclusive  against  the 
surviving  partner  and  creditors,  whether  made  parties  to  the  action 
or  not.     (Cal.)     Painter  v.  Painter,  47. 

3.  RECEIVER.— A  Judgment  Against  a  Receiver  cahnot  be  en- 
forced by  execution;  the  practice  is  to  apply  to  the  court  for  an 
order  to  enforce  it.     (Cal.)     Painter  v.  Painter,  47. 

4.  RECEIVER— Payment  of  Judgment  Against.— If  a  judgment 
is  recovered  against  a  receiver  of  a  partnership  for  funds  advanced 
to  him  to  publish  a  directory,  and  the  publication  results  in  a  loss, 
it  is  not  error  to  order  the  judgment  satisfied  out  of  any  of  the  as- 
sets of  the  firm  except  the  directory  business.  (Cal.)  Painter  v. 
Painter,  47. 

5.  RECEIVER— Satisfaction  of  Judgment  Against.— The  conten- 
tion that  a  judgment  creditor  should  abide  a  final  settlement  of  the 
accounts  of  a  receiver,  and  that  in  obtaining  an  order  to  enforce 
the  judgment  he  should  make  other  creditors  parties,  is  without 
merit  where  it  does  not  appear  that  payment  of  the  judgment  will 
exhaust  the  estate  or  prevent  creditors  from  being  paid.  (Cal.) 
Painter   v.   Painter,   47. 

6.  RECEIVERS.— Valid  Title  in  an  Ejectment  Suit  is  essential, 
and  even  that  is  not  of  itself  sufficient  to  authorize  the  appoint- 
ment  of  a  receiver.      (W.  Va.)     Freer  v.  Davis,  910. 

7.  RECEIVERS— Ejectment  in  Equity.— In  a  suit  involving  a 
contest  between  conflicting  titles,  a  receiver  cannot  be  appointed  to 
take  possession  from  the  defendant,  when  the  right  is  doubtful,  and 
no  danger  as  to  the  security  of  the  party  plaintiff  is  alleged,  and 
no  special  circumstances  are  shown  to  exist.  (W.  Va.)  Freer  v. 
Davis,  910. 

8.  RECEIVERS— Conflicting  Titles.— It  does  not  follow  that  be- 
cause an  injunction  may  be  granted  to  stay  irreparable  damage  by 
the  defendant  until  decision  can  be  reached,  a  receiver  will  be  ap- 
pointed to  deprive  him  while  in  possession  under  color  of  title  of 
his  advantage,  and  more  especially  to  work  hig  land;  and  charge 
it  with  a  lien  for  expenditures.     (W.  Va.)     Freer  v.  Davis,  910. 

Note. 

Receivers   appointed    in   the   national     courts,     effect     of    judgments 
against  in  the  state  courts,  55,  56. 
judgments    against    do    not    create    personal   liabilities,    56. 
judgments  against,  execution  will  not  issue  thereon,  56,  57. 
judgiDcnts  against  in  the  national  courts,  equitable  jurisdiction 

over,  57,  58. 
judgments  against,   on  whom  conclusive,   54,  55. 

REDEMPTION. 

See   Mortgages. 

REFORMATION   OF   INSTRUMENTS. 

1.  EQUITY— The  Power  to  Reform  a  Writing  is  not  Restricted 
to  Those  Cases  in  Which  There  is  Something  Doubtful  or  Ambiguous 
on  Its  Face. — The  right  to  reform  writings  implies,  of  necessity,  the 
right  to  stipulate  their  terms,  and  to  show,  ordinarily,  by  parol,  that 
their  stipulations  do  not  express  the  intention  of  the  parties. 
(Iowa)      Hausbrandt    v.    Hofler,    289. 

2.  EQUITY— Reformation  of  a  Promissory  Note  Because  of  Mis- 
take of  Law  as  to  Its  Effect.— If  a  father  gives  a  sum  of  money  by 
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way  of  advancement  to  his  daughter,  requesting  that  she  give  him 
some  writing  which  will  evidence  the  fact  and  make  her  chargeable 
in  the  distribution  of  his  estate,  and  they,  through  mutual  mistake 
as  to  the  legal  effect  of  the  language  vised,  make  a  promissory  note 
from  him  to  her,  she  is  in  equity  entitled,  upon  parol  evidence  of 
these  facts,  to  have  the  writing  reformed  so  as  to  express  the  real 
purpose   of   its   execution,     (Iowa)     Hausbrandt    v,   Hofler,    289. 

Note. 

Eeformation  of  contracts,  statute  of  frauds  does  not  prevent,  292. 

RELEASE. 

1.  A  RELEASE  Obtained  by  Fraud  is  Absolutely  Void;   it  has 

no  binding  force,  and  there  is  nothing  to  rescind.  (HI.)  Indiana 
etc.   Ey.    Co.   v.   Fowler,    158. 

2.  RELEASE  Fraudulently  Obtained— Return  of  Amount  Paid 
Therefor.— A  release  obtained  by  fraud  may  be  disregarded,  and  suit 
brought  on  the  original  cause  of  action  without  first  offering  to  re- 
turn the  amount  paid  for  such  release.  (111.)  Indiana  etc.  Ey.  Co. 
v.  Fowler,  158. 

3.  RELEASE— Question  for  the  Jury.— Whether  a  release  was 
fairly  obtained,  and  whether  he  who  signed  it  knew  and  understood 
its  contents  when  he  executed  it,  are  questions  for  the  jury  under 
proper   instructions.     (HI.)     Indiana   etc.   Ey.   Co.   v.   Fowler,   158. 

See  Torts. 

RES  JUDICATA. 

See    Judgments,    21,    22. 

SALES. 

1.  CONSTITUTIONAL  LAW— Regulation  of  Sales.- A  statute 
declaring  fraudulent  and  void  any  sale  of  a  stock  or  goods  in  bulk, 
unless  the  vendee  demands  and  receives  from  the  vendor  a  verified 
statement  as  to  the  latter 's  creditors,  and  without  seeing  that  the 
purchase  money  is  applied  to  the  claims  of  such  creditors,  and  de- 
claring it  perjury  for  the  vendor  to  render  a  false  statement,  is  con- 
stitutional.    (Wash.)     McDaniels  v.  J.  J.   Connelly  Shoe   Co.,   889. 

2.  SALE— Consignment  of  Goods  to  be  Sold— When  does  not 
Amount  to.— A  consignment  of  goods  by  one  dealer  to  another,  vo  be 
handled  by  the  latter  for  the  account  of  the  former,  fixing  the  price 
.which  the*  goods  must  net  the  consignors,  and  providing  that  the 
profits  are  to  be  held  in  trust  for  them,  making  settlement  witliin 
thirty,  sixty,  or  ninety  days,  as  soon  as  money  may  be  collected,  is 
not  a  sale,  either  absolute  or  conditional,  vesting  the  title  in  the 
consignee.     (111.)     Fleet  v.  Hertz,  192. 

3.  SALE.— A  Contract  of  Agency  to  Sell  is  not  Converted  into 
a  Sale  by  the  fact  that  the  agent  did  not  account  for  tlie  property 
when  he  collected  money  therefor,  and  the  principal  sometimes  ac- 
cepted notes  given  by  the  customers  to  the  agent  in  payment  for 
goods  other  than  those  furnished  to  them  by  the  agent.  (HI.) 
Fleet  V.  Hertz,  192. 

4.  SALE.— A  Statute  Prohibiting  the  Owner  of  Property,  as 
Against  a  Bona  Fide  Purchaser,  from  Selling  It  and  Retaining  the 
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Title  as  a  means  of  securing  the  payment  of  the  purchase  price,  does 
not  operate  to  prevent  the  owner  of  chattels  from  placing  them  in  the 
hands  of  an  agent,  commission  merchant,  or  factor  to  be  sold  on 
his  account  without  making  his  property  subject  to  execution  against 
such  agent,  merchant,  or  factor.     (111.)     Fleet  v.  Hertz,  192. 

5.  SALE.— One  of  the  Chief  Tests  to  Determine  whether  a  trans- 
action between  parties  is  a  sale  is  to  inquire  whether  the  relation  of 
debtor  and  creditor  was  created  between  them.  (111.)  Fleet  v. 
Hertz,  192. 

6.  CONTRACTS  OF  SALE— Entire  or  Severable.— A  contract  for 
the  sale  and  delivery  of  a  specific  quantity  of  goods  within  a  reason- 
able time,  to  be  paid  for  in  equal  installments,  upon  the  delivery  of 
a  specific  part  of  such  goods,  is  a  contract  of  sale,  entire  on  one  "^side 
and  apportionable  on  the  other.  (Del.)  Johnson  Forge  Co.  v.  Leon- 
ard,   86. 

7.  CONTRACT  OF  SALE— Entire  or  Severable — Right  to  Re- 
cover. — If,  under  a  contract  for  the  sale  and  delivery  of  a  specific 
quantity  of  goods  requiring  payment  in  installments  upon  the  de- 
livery of  a  specified  part,  the  seller  delivers  an  agreed  portion, 
which  the  buyer  accepts,  payment  therefor  becomes  immediately  due 
and,  if,  neglected  or  refused,  the  right  to  recover  is  at  once  complete. 
(Del.)     Johnson   Forge    Co.    v.    Leonard,    86. 

8.  SALES— Severable  Contract— Termination.— If,  under  a  con- 
tract for  the  sale  and  delivery  of  a  specific  quantity  of  goods  requir- 
ing payment  in  installments  upon  the  delivery  of  a  specified  portion, 
there  is  a  default  by  one  party  in  making  particular  payments  or  de- 
liveries accompanied  with  an  announcement  of  intention  not  to  per- 
form the  contract  upon  the  agreed  terms,  or  accompanied  with  a  de- 
liberate insisting  upon  new  tei'ms  different  from  the  original  agree- 
ment, the  other  party  may  treat  the  contract  as  being  at  an  end. 
(Del.)     Johnson   Forge   Co.  v.   Leonard,   86. 

9.  SALES— Staverable  Contracts  —  Termination— Rescission.— If, 
under  a  contract  for  the  sale  and  delivery  of  a  specific  quantity  of 
goods  requiring  payment  in  installments  upon  the  delivery  of  a 
specified  portion  the  buyer,  upon  demand  for  payment  after  delivery 
of  a  first  portion,  replies  by  letter,  that,  "we  will  not  remit  you  for 
this  lot  until  we  get  enough  of  the  balance  of  the  contract  in  our 
Lands  to  know  that  we  Avill  receive  the  amount  we  have  purchased. 
....  We  will  therefore,  thank  you  to  rush  forward  the  whole  con- 
tract with  the  clasrf  of  iron  that  is  now  here  and  which  will  be  satis- 
factory,'^  such  reply  shows  an  intention  to  repudiate  the  contract 
sufficient  in  law  to  terminate  it  and  justify  a  rescission  of  the  con- 
tract   by   the    seller.      (Del.)     Johnson   Forge    Co.   v.   Leonard,   86, 

10.  CONTRACT  OF  SALE  and  Rescission. — A  written  contract 
made  by  parties  for  the  sale,  delivery,  and  payment  of  certain  goods 
is  binding  on  both  and  cannot  be  legally  dissolved  and  rendered 
nugatory  except  with  the  consent  of  each.  A  countermand  and  no- 
tice by  one  of  the  parties  to  the  other  in  advance  of  the  time  of  per- 
formance that  he  will  not  be  bound  by  the  terms  of  the  contract  dcea 
not  have  the  effect  of  rescinding  it  unless  the  other  party  agrees  to 
such  rescission.      (Ga.)      Oklahoma  Vinegar  Co.  v.  Carter,  Il2. 

11.  SALES  AND  RESCISSION — Damages  for  Breach.  —A  counter- 
mand and  notice  by  one  of  the  parties  to  a  contract  for  the  sale,  de- 
livery, and  payment  of  goods,  given  in  advance  of  the  time  of  per- 
tormance   operates   as   a  breach   of   the   contract   and  the   remedy   of 
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the  other  party  is  to  recover  damages  for  the  breach  of  the  con- 
tract, and  not  to  recover  the  purchase  price  of  the  goods.  (Ga.) 
Oklahoma  Vinegar  Co.  v.   Carter,   112, 

See   Constitutional   Law,    2,   3. 
Note. 
Sales,  agency  with  del  credere  commission,  when  amounts  to  a  sale, 

245-247. 

agreements  to  manufacture  goods,  when  amount  to,  217-219. 

agreements  to  place  goods  in  the  hands  of  agents  to  sell  or  to 
return   the   invoice   price   do   not   amount   to,   247. 

animals,  agreement  that  one  may  use  with  privilege  of  purchas- 
ing does  not  amount  to,  227. 

artists,  contracts  by,  when  do  not  amount  to,  231. 

assignments  for  the  benefit  of  creditors  differ  from,  230. 

bailment  of  animals,  when  amounts  to  their  sale,  216. 

bailment   of   articles   to  be   used  in  the  manufacture   of   others, 
217,  218. 

bailment   of   goods   to   be   returned   at   a   time   specified,   unless 
sooner   paid   for,   226. 

bailments,   differences  between  and,   215,  216. 

bailments,    void    or   voidable    contracts    of    sale    cannot   be    con- 
verted  into,   220. 

bailments  with  privilege  of  purchase  do  not  amount  to,  225. 

conditional,    absolute    sale,   whether    may    subsequently    be    con- 
verted into,  212. 

conditional,  bailment  with  privilege  of  purchase  does  not  amount 
to,  226. 

conditional,  cannot   exist  where  the   obligation  to  pay  the   pur- 
chase price  is  absolute,  211,  212. 

conditional,    defined,    210. 

conditional,    delivery    of    property    so    as    to    clothe    the    vendee 
with  apparent  ownership,  215. 

conditional,  difference  between  and  a  delivery  under  a  bailment 
with    an    option    to    purchase,    215. 

conditional,  difference  between  and  leases  with  privilege  of  piir- 
chase,  249,  250. 

conditional,  difference  between  and  mortgages,  234. 

conditional,   difference   between   and   sales   on   trial,   211. 

conditional,  difference  between  and  sales  with  a  mortgage  back, 
213. 

conditional,   effect   of   as   against    creditors   and   vendees,   214. 

conditional,   may   be   made   subject   to   the   approval   of   a   third 
person,   211. 

conditional,    may   be    made    to    depend    on    payment,    210. 

conditional,  name  which  the  parties  give  the  transaction  is  not 
controlling,   234. 

conditional,  of  goods  to  be  manufactured  into  others,  212. 

conditional,  power  of   the  parties  to   make,   235,  236. 

conditional,    rights    and    remedies    of   the    vendor    on    failure    to 
comply  with  the  conditions,  213,  214. 

conditional,   rights   of   a   purchaser   from   a   purchaser   on   condi- 
tion, 212. 

conditional,  statutes  res])ecting,   215. 

conditional,   strict   compliance   with   the   conditions   is   essential 
211. 
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Sales,  conditional,  title  romains  in  the  vendor,  210. 
conditional,  to  be  paid  for  on  delivery,  212. 
conditional,    upon   payment   of   certain   installments,   title,  when 

passes,  211. 
conditional,  validity  of,   120. 
conditional,   vendee   cannot   give   third  person   better  title   than 

he  has,  214. 
conditional,  with  a  right  to  repurchase,  212. 
consignments,    difference    between    and    sales,    241, 
consignments,  evidence  to  show  whether  sales  are  intended,  241, 

242. 
consignments,   with    authority   to   sell    do   not   amount   to    sales, 

242,    248. 
consignments,  with  authority  to  sell,  when  amount  to  sales,  244, 

245. 
contracts  for  goods  to  be  specially  manufactured  do  not  amount 

to,   232. 
contracts  of,  former  name  does  not  control,  250. 
contracts  of  sale   or  return,  rights  and   duties  of  the  purchaser 

under,    256. 
contracts  of  sale  or  return,  vest  title  in  the  purchaser,  254. 
contracts  of  sale  or  return,  when  become  absolute  sales,  256,  257. 
contracts   of   sale   or   return,   whether   may   reserve   title   in   the 

vendor,  254. 
contracts   with    privilege    of   returning   goods   are   not    absolute, 

257,  258. 
custom  or  visage,  whether  may  determine  what  amounts  to,  225. 
defined,  209,  210. 
difference  between  and  assignments  for  the  benefit  of  creditors, 

230,  231. 
difference  between  contracts  of  sale  and  of  exchange,  228,  229. 
exchange,  contracts  for,  when  amount  to,  227,  228. 
exchange,  difference  between  contracts  of  and  of  sale,  228,  229. 
executory,   breach   of  arising  by  one  party   announcing  that   he 

will  not   complete   the   contract,   123,   124. 
executory,  breach  of  is  regarded  as  taking  place  when  the  time 

for  performance   arrives,   125. 
executory,  cancellation  of  by  one  only  of  the  parties,  119,  120. 
executory,   countermanding   by   one    of   the   parties   of   an   order 

for   goods  to  be  manufactured,   121. 
executory,  countermanding  of  by  one  of  the  parties  of  an  order 

for  goods  to  be   manufactured,  measure   of  damages   recov- 
erable upon,  121,  122. 
executory,  countermanding  of  by  one  of  the  parties,  remedy  of 

the   other  upon,   121. 
executory,    damages    recoverable    against    party    repudiating    or 

countermanding,  121,  122. 
executory,  damages  recoverable  for  breach  of,  date  at  which  to 

be  measured,  123,  124. 
executory,   power   of   one   of   the   parties   to   countermand    or   re- 
scind, 119. 
executory,   renunciation   of   amounts   to   a   breach   and    not   to   a 

rescission,  120. 
executory,  renunciation  of  by  one  only  of  the  parties,  119.  120. 
executory,  renunciation  of  deprives  the  other  party  of  the  right 

to  complete  his   contract,   120,   121. 
grain  delivered  to  warehouse  to  be  returned  or  the  highest  price 

paid    therefor,    223,    224. 
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Sales,  grain  mixed  so  as  to  be  no  longer  capable  of  identification,  222, 
223. 

leases  stipulating  that  the  property  is  to  become  the  property 
of  the  lessee  at  the  end  of  the  term,  250. 

leases  when  amount  to,  250. 

leases,  when  declared  to  be  in  effect  chattel  mortgages,  250,  252. 

leases  with  privilege   of   purchase,   difference   between   and   con- 
ditional sales,  249. 

manufacturers,  contracts  by  which  amount  to,  232,  244-246. 

manufacturers'  contracts  giving  purchaser  or  agent  right  to  re- 
turn, 254,  255. 

miller's  contracts  to  receive  wheat  and  return  flour  for  it,  222. 

miller,  wheat,  delivery  to,  to  be  paid  for  on  delivery,  222. 

of   commodities   not   in    existence,   232. 

of  goods  on  trial  are  not  absolute  and  do  not  pass  title,  255. 

of  goods  on  trial,  failure  to  return  within  time  specified  makes 
sale   absolute,   255. 

of  goods  on  trial,  rights  and  duties  of  purchaser,  255. 

of  property  requiring  skill  and  labor  to  produce,  233. 

parol  contracts  that  party  may  have  possession  for  the  purpose 
of  and   may  then  purchase  if  he  chooses,   226,   227. 

payment  on  delivery,  whether  essential  to  pass  title,  212. 

pledges,   difference   between   and,   240. 

price   of  need  not  be   in  money,   210. 

requisites   of,   210. 

to  be  paid  for  in   other  goods,  right   to   sue   for   the   stipulated 
price,  210. 

warehouse,  deposit  of  grain  in   does  not  amount  to,  220,  221. 

work  and  labor^  contracts  for,  when  are  not,  231. 

SALOONS. 

See    Municipal    Corporations. 
Note. 

Savings  Banks,  liability  of  for  moneys  paid  to  persons   other  than 
depositor,  by-laws  undertaking  to  limit,  652. 

SEALS. 

See  Process,  2. 

SELF-INCRI3VnNATI0N. 

See    Constitutional    Law,    10-13. 

SETOFF. 

1.  SETOFF. — Courts  of  Common  Law  Now  Have  Equitable  Jur- 
isdiction in  cases  of  setoff  independently  of  the  statute  coextensive 
with  that  of  courts  of  equity.     (Me.)      Collins  v.   Campbell,  458. 

2.  SETOFF.— One   Judgment  May  be   Set   Off  Against   Another 

whenever  such  setoff  is  equitable.      (Me.)      Collins  v.  Campbell,  45S. 

3.  SETOFF— Mutuality  Essential  to.— The  right  of  setoff  is 
usually  limited  to  mutual  demands  and  if  there  are  several  plain- 
tiffs, the  demands  must  be  due  from  all  jointly,  and  if  several  defend- 
ants, to  'ill  jointly.     (Me.)     Collins  v.  Campbell,  458. 

4.  SETOFF  —The  Real  and  not  the  Nominal  Parties  Control  the 
Eight  of.— Though  the  statute  does  not  expressly  confer  authority  to 

Am.  St.  Rep.,  Vol.  94—66 
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do  so,  the  court,  on  a  motion  to  set  off  one  judgment  against  another, 
is  not  controlled  by  the  nominal,  but  may  inquire  who  are  the  real 
parties    in   the    suit.     (Me.)     Collins   v.    Campbell,   458. 

5.  SETOFF  of  Individual  Against  Partnership  Obligations. — 
Generally,  a  member  of  a  firm  when  sued  for  his  individual  debt  can- 
not set  off  a  claim  due  from  the  plaintiff  to  the  firm  without  the  con- 
sent of  the  other  partners,  but  with  such  consent  the  right  of  setoff 
appears  to  exist  where  the  rights  of  third  persons  will  not  be  preju- 
diced.    (Me.)     Collins   v.    Campbell,  458. 

6.  SETOFF  by  a  Judgment  Against  a  Partner  of  a  Judgment  in 
Favor  of  a  Firm.— If  a  judgment  is  obtained  against  a  partner  for 
a  tort  authorized  by  the  firm  and  for  which  it  was  answerable,  the 
court  is  authorized  to  direct  it  to  be  set  off  against  a  judgment  in 
favor   of   the   firm.     (Me.)     Collins   v.    Campbell,   458. 

7.  SETOFF  as  Against  the  Assignee  of  a  Judgment. — The  as- 
signee of  a  judgment  takes  it  subject  to  any  pre-existing  right  of 
setoff.  -  (Me.)     Collins  v.  Campbell,  458. 

SHOOTING-GALLERY. 

See    Negligence,    7. 

SLANDER. 

See    Libel    and    Slander. 

STATUTE   OF  FRAUDS. 

See  Frauds,  Statute  of. 
Note. 

Statute  of  Frauds,   does  not  preclude  the  reformation  of  contracts 
so  as  to  include  omitted  provisions,  292. 
leases,  reformation  of  so  as  to  include  options  to  purchase,  292. 

STATUTE    OF    LIMITATIONS. 

See    Limitation    of    Actions. 

STATUTES. 

CONSTITUTIONAL   LAW— Statute,   Insufficiency   of   Title.— 

lUnder  a  statute  entitled  "An  act  to  prevent  the  use  of  unhealthful 
chemicals  in  the  preparation  or  manufacture  of  any  article  used  or 
to  be  used  in  the  preparation  of  food,"  provisions  inserted,  making 
it  criminal  to  sell  or  retail,  are  not  within  the  title,  and  cannot  be 
enforced.     (Mo.)     State  v.  Great  Western  Coffee  etc.  Co.,  802. 

See  Evidence,   11-13. 

STOLEN  PROPERTY. 

See    Principal    and    Agent,    7-9. 

STREETS. 

See  Municipal  Corporations. 
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SUNDAY. 

SUNDAY.— The  Publication  on  Sunday  of  a  citation  gives 
the  court  jurisdiction.  It  is  not  the  transaction  of  "judicial  busi- 
ness" forbidden  by  statute  on  Sunday  or  hoUdays.  ((Jal.)  Heiseu 
V.   Smith,   39. 

Note. 

Surveyors,  deceased,  declarations  of  respecting  boundaries,  682,  683, 

TAXATION. 

1.  INHERITANCE  TAXES — Constitutional  Law.— Under  a  con- 
stitutional provision  requiring  equality  of  taxation,  statutes  provid- 
ing for  the  laying  and  collection  of  inheritance  taxes,  to  be  valid, 
must  include  all  inheritances,  devises,  bequests  and  legacies  of  every 
kind  and  description,  including  those  of  both  real  and  personal 
property,  and  they  must  be  uniform,  and  apply  equally  to  all  per- 
sons or  corporations,  whether  Collateral  or  lineal  descendants. 
(Minn.)     State  v.  Bazille,  718. 

2.  INHERITANCE  TAXES — Constitutional  Law. — Under  a  con- 
stitutional provision  requiring  equality  of  taxation,  a  statute  pro- 
viding for  an  inheritance  tax  which  operates  unequally  and  ummi- 
formly  as  between  collateral,  and  also  as  between  collateral  and  lin- 
eal, descendants,  is  unconstitutional  and  void.  (Minn.)  State  v. 
Bazille,   718. 

3.  AN  ASSESSMENT  Against  the  Property  of  a  County  is  Suffi- 
ciently Established,  by  proving  that  the  plat  made  by  the  city  engin- 
eer was  adopted  and  assessments  levied  in  accordance  therewith,  and 
that  the  resolution  adopted,  though  it  has  since  been  lost,  specifically 
named  the  county  as  one  of  the  parties  against  whom  assessments 
were  levied  (Iowa)  Edwards  etc.  Construction  Co.  v.  Jasper 
County   etc.,   301. 

4.  TAXATION — Assessments  for,  When  Conclusive. — If  a  statute 
provides  that  a  person  aggrieved  by  an  assessment  may  apply  for  an 
abatement  to  the  assessors,  or  by  appeal,  to  the  county  commissioners'^ 
or  superior  court,  and,  on  grounds  of  law,  may  reach  the  supreme 
court,  but  that  no  person  shall  have  an  abatement  unless  he  files  a 
list  of  his  property,  the  remedy  is  exclusive,  and  the  assessment  is 
not  subject  to  collateral  attack,  (Mass.)  Harrington  v.  Glidden, 
613. 

5.  TAXATION — Assessment  Description,  When  Sufficient. — A 
description  in  an  assessment  of  personal  property  as  "money,  income, 
stocks,  bonds,  and  all  other  taxable  secureties  taxable  under  the  laws 
of  this  commonwealth,"  is  sufficient.  (Mass.)  Harrington  v.  Glid- 
den,   613. 

6.  TAXATION. — An  Assessment  Against  a  Nonresident  for  Per- 
sonal Property  When  He  has  None  Within  the  Town,  though  he  has 
real  property  there  subject  to  taxation,  is  wholly  void.  (Mass.) 
Harrington    v.    Glidden,    613. 

7.  TAXATION. — When  the  Assessors  Act  Without  Their  Juris- 
diction, their  acts  are  absolutely  void.  (Mass.)  Harrington  v.  Glid- 
den, 613. 

8.  TAXATION — Constitutional  Law. — A  statute  giving  a  person 
aggrieved  by  an  assessment  the  right  to  apply  to  the  assessors  for 
abatement,  and  to  appeal  from  their  decision  to  the  county  conrmis- 
sioners  or   superior  court,  and,  on  questions  of   law,  to  the  supremo 
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court,  and  declaring  that  no  person  shall  have  an  abatement  unless 
he  files  a  list  of  his  property  with  the  assessor,  is  constitutional. 
(Mass.)     Harrington  v.  Glidden,  613. 

9.  TAXATION. — The  Statute  of  Limitations  Against  an  Action 
to  Collect  Taxes  does  not  commence  to  run  until  three  years  after 
they  have  been  committed  to  the  collector.  (Mass.)  Harrington  v. 
Glidden,  613. 

See    Commerce;    Municipal    Corporations. 

Note. 

Taxation,  due  process  of  law,  proceedings  under,  when  complete,  621. 
notice  of  may  be  by  publication,  621. 

Taxes,  authorized  by  an  unconstitutional  statute,  payment  of, 
whether  recoverable,  426. 

compulsory  payment  of  may  be  made,  though  no  seizure  has 
been  made,  428. 

demand  for  return  of  is  not  necessary  to  a  suit  to  recover  moneys 
paid  for,  444. 

involuntary  payment   of,  what   deemed   to  be,   427,   428. 

involuntary  payment  of,  whether  and  when  recoverable,   426. 

payment  of  to  facilitate  sale  of  property,  whether  deemed  com- 
pulsory, 433. 

payment   of  to  prevent  sale   of  property,  430,  432. 

protest  against  payment  of,  effect  of  when  the  payment  is 
voluntary,   442. 

protest  against  payment  of,  necessity  and  sufficiency  of,  442. 

protest,  payment  of  under,  440,  441. 

redemption  of,  when  deemed  compulsory  and  moneys  paid  there- 
for recoverable,  433. 

statutes  authorizing  recovery  of  moneys  paid  for  illegal,  440- 
442. 

statutes  authorizing  recovery  of  moneys  paid  for  illegal  are 
mandatory,  443. 

TENANCY  IN   COMMON. 

1.  COTENANCY — Sale  by  One  Cotenant. — One  cotenant  cannot 
Bell  the  right  to  cut  logs  from  the  common  propertj'  without  the  con- 
sent of  his  eotenants,  so  as  to  devest  them  of  their  interest  therein. 

(Ky.)     Nevels  v.  Kentucky  Lumber  Co.,  388. 

2.  COTENANCY — Unauthorized  Sale  by  One  Cotenant — Rights 
of  Purchaser.— The  purcluiser  of  the  right  from  one  cotenant  to  cut 
logs  from  the  common  property  does  not  acquire  a  good  title  to  them 
Avhen  cut  without  the  consent  or  ratification  of  the  other  cotenant, 
and  such  purchaser  cannot,  without  such  ratification  or  consent,  en- 
force a  contract  by  which  a  third  person  has  agreed  to  purchase  such 
logs.     (Ky.)     Nevels    v.   Kentucky   Lumber   Co.,   3S8, 

Note. 

Tender,  lien  or  trust  deed,  when  released  by,  797. 

TICKETS. 

See    Forgery,    3. 
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TORTS. 

JUDGMENT.— The  Recovery  of  a  Judgment  Against  One  of 
Two  Joint  Wiongdoers  does  not,  so  long  as  it  remains  unsatisfied,  con- 
stitute a  defense  to  the  other.     (Iowa  )     Gushing  v.  Hederman,  32U. 

See  Libel   and   Slander,  4, 

TRANSFER  COMPANIES. 

See  Carriers,  5-8. 

TRESPASS. 

See    Animals;    Injunctions. 
Note.  ' 

Trespass,  injunction  to  prevent,  910. 

TRIAL. 

1.  TRIAL— Right  to  Separate  Action.— That  the  defense  set  up 
"by  one  of  several  defendants  in  an  action  to  revive  a  judgment  is 
different  from  that  set  up  by  the  others,  does  not  entitle  him  to 
a  separate  trial  as  a  matter  of  right.  (Mont.)  Haupt  v.  Siming- 
ton,   839. 

2.  TRIAL. — ^A  Party  Propounding  Interrogatories  may  put  the 
answers  in  evidence  without  being  bound  by  them.  He  may  still  in- 
troduce evidence  contradicting  them.  (Wash.)  Sawdey  v.  Spokane 
Falls  etc.  Ey.  Co.,  880. 

3.  TRIAL— Closing  Argument.— If  the  Defendant  Waives  Argu- 
ment after  the  plaintiff  has  closed  his  opening  argument,  the  court 
may  refuse  to  allow  the  plaintiff  to  further  argue  the  case.  (Wash.) 
Seattle  etc.  Ey.  Co.  v.  Boeder,  864. 

4.  TRIAL — Directing  Verdict. — If  the  evidence  wholly  fails  to 
make  out  a  case  for  plaintiff,  the  court  must  direct  a  verdict  for  the 
defendant.     (Ind.   App.)     Burns   v.    Smith,   268. 

See  Discovery. 

TROVER  AND  CONVERSION. 

See  Principal  and  Agent,   7-9. 

TRUST    DEEDS. 

See    Mortgages. 

TRUSTS. 

TRUSTEE'S  ACCOUNT  —Fraud  in  Settlement  of.— If  trustees 
tinder  a  will,  in  the  absence,  and  without  the  knowledge  of,  the  bene- 
ficiary, present  a  false  and  fraudulent  account  to  the  court  and  secure 
its  settlement  and  allowance,  this  is  fraud  extrinsic  to  the  case,  and 
the  beneficiary,  on  discovering  tlie  fraud  after  the  time  limited  to 
Jiiove  in  the  matter  or  to  appeal  from  the  order,  may  maintain  a 
s-uit  in  equity  to  compel  the  trustees  to  pay  her  the  sum  of  which 
ihe    has    been    defrauded.     (Cal.)     Aldrich    v.    Barton,    43. 

See    Perpetuities. 
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VENDOR  AND  VENDEE. 

1.  VENDOR  AND  VENDEE— Damage  for  Breach  of  Contract 
when  not  Restricted  to  Nominal.— The  recovery  for  a  breach  of  a 
vendor's  contract  to  convey  will  not  be  restricted  to  nominal  damages^ 
on  the  ground  that  he  was  unable  to  convey,  because  he  had  made  a 
lease  which  he  had  forgotten,  and  the  lessee  refused  to  surrender  pos- 
session except  on  the  payment  of  an  unreasonable  sum.  (Iowa) 
Cornell  v.  Eodabaugh,  298. 

2.  VENDOR  AND  VENDEE. — The  Measure  of  Damages  for  a 
Breach  of  a  Contract  to  Convey  Land  is  the  difference  between  what 
it  is  actually  worth  and  what  the  plaintiff  agreed  to  pay  for  it. 
(Iowa)     Cornell   v.   Kodabaugb,   298. 

Note.  • 

Warehouse,  custom  or  usage  to  interpret  contracts  respecting  deposit 
of  grain  in,  225,  226. 

deposit  of  grain  in  to  be  intermingled  with  the  grain  of  others, 
222. 

deposit   of   grain   in   under   an   agreement   to   return   or   to   pay 
the   highest   market   price,   224. 

deposit  of  grain  in,  when  amounts  to  a  sale  and  when  to  a  bail- 
ment,  221. 

depositor  of  grain  in,  whether  a  creditor  of  the  warehouseman. 
224. 

mixing  of  grain,  whether  results  in  a  sale  or  a  bailment,  221,  222. 

Water  Companies,  payment  to,  when  deemed  involuntary  and  there- 
fore recoverable,  420,  421. 

WILLS. 

1.  WILLS — Attestation  by  a  Witness  by  His  Mark. — A  mark 
made  by  a  witness  to  a  will  as  his  signature  is  a  sufficient  attes- 
tation by  him,  his  name  being  written  for  him  by  another  person. 
(Md.)     Appeal  of  Eeaver's  Executors,  610. 

2.  WILLS — Bequest  When  Held  per  Capita. — If  bequest  is  made 
to  a  person,  and  to  the  children  of  another,  or  to  a  person  described 

as  standing  in  a  certain  relation  to  the  testator,  and  to  the  children, 
cf   another   person   standing   in   the   same   relation,   the   gt^neral   rule 

is  that  the  legatees  take  per  capita  and  not  per  stripes.     (W.  Va.) 

Collins  V.   Feather,  912. 

3.  WILLS. — If  a  Bequest  is  Made  to  One  or  More  Persons  Liv- 
ing, and  to  the  Children  of  Another  Who  is  Dead,  whatever  may  be 
the  relations  of  the  parties  to  each  other,  the  legatees  will  take  per 
capita,  unless  it  clearly  appears  from  the  context,  or  some  clause  m 
the  will,  or  from  competent  extrinsic  evidence  that  the  testator  in- 
tended the  distribution  of  the  bequest  to  be  per  stirpes.  (W.  Va.) 
Collins  V.  Feather,  912. 

4.  WILLS. — A  Legacy  of  a  Specified  Number  of  Shares  of  Stock 
is  General  and  not  Specific,  and  if  the  testator  does  not  own  that 
number  at  his  death,  his  executor  should  purchase  the  amount  re- 
quired to  make  up  the  deficiency,  and  to  the  extent  of  the  funds  re- 
quired for  such  purpose,  reduce  the  interest  of  the  residuary  legatee. 
(Mass.)     Slade  v.  Talbot,  653. 


Index.  1047 

Note. 

Wills,  foreign  decree,  effect  of  on  application  to  admit  to  probate  in 
this  country,  558,  559. 
foreign,  Judgments  respecting,  when  res  judicata,  559. 

WITNESSES. 

1.  WITNESS. — A  Husband  May  Testify  as  a  Witness  for  His 
Wife,  under  the  statutes  of  Illinois,  when  the  litigation  concerns  her 
separate    property.     (111.)     Cassem    v.    Heustis,    160. 

2.  EVIDENCE — Contradictory  Statements. — Where  a  mother  testi- 
fied that  her  son,  With  whom  she  lived,  did  not  have  a  venereal  dis- 
ease, her  testimony  cannot  be  impeached  by  evidence  of  her  declara- 
tions as  to  the  condition  of  the  sheets  on  his  bed,  unless  a  proper 
foundation   is   first   laid.     (Iowa)     State   v.    Height,   323. 

3.  EVIDENCE — Privileged  Communications — Testimony  of  Phy- 
sicians, when  Does  not  Relate  to. — An  objection  to  the  testimony  of 
physicians  that  it  discloses  a  privileged  communication  cannot  be  sus- 
tained when  it  relates  to  an  examination  made  of  a  party  who  did 
not  make  any  communication  to  them  nor  submit  to  their  examina- 
tion with  the  idea  that  they  were  acting  as  his  physicians.  (Iowa  ) 
State  V.  Height,  323. 

See   Constitutional  Law,   10-13;   Evidence. 

Note. 

"Witness,  against  one's  self,  construction  of  constitutional  provisions 
against   compelling,   226. 
compelling  to  produce  or  make  evidence  against  one's  self,  336- 
347. 
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